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C^TotdcUi,  it  ii  manifttftl^  TltcUrelf  anH  trp^tHHiti,  t||at  tj^iif 
3&ealin  of  Sji6t9;99,  ia  an  Zmpire,  ant^  ifo  |at|)  bent  acctpteH 
in  tfie  fonrUr,  goberne^l  bp  one  i^tiprrme  i^caTl  antf  Btng,  f^abtng 
t|^f  tfigntt^  antr  ropal  ri^tate  of  t^t  imperial  crolon  of  tl)t  lElame ; 
unto  iofiom  a  botl^  poltttcft,  compact  of  all  ftort^  antr  tfegretK  of 
people,  tftbfte)!  in  termtf,  ant^  b;  nameif  of  Apmtualt;  anti  Cenu 
poraltp,  been  bountiren  anUr  oben  to  bear,  ne|:t  to  6oti,  a  natural 
an)f  liumble  obetitence ;  ^t  being  alflo  institute  anlr  fumii$i)etr,  bp 
tl^e  gool^ne^iet  antf  sufferance  of  Slmigf^tj;  6titi,  ioiti)  plenary, 
toi^ole,  atCti  entire  poSoer,  pre-eminence,  aut]^orit]>,  prerogatibe  anH 
{uriftHtction,  to  renlrer  anU  pteOr  |ui$tice,  antr  final  determination 
to  all  manner  of  folft,  reitfiantif,  or  ivbitcti  init^in  tfyin  1)isi  realm, 
in  an  causes,  matteri^,  iJebateS  anH  contenttonif,  i)appening  to 
occur,    intfurge,  or  begin   biti^in   ti^e   limittf   i^tvtot,   tot^out 
ntftraint,  or  probocatton  to  anp  foreign  princeif  or  potentates  of 
t^e  born ;  ti)e  boHn  spiritual  b|)ereof  l)abing  pofoer.  Soften  an^ 
cause  of  ti^e  Irab  fiibine  fiappenetf  to  come  in  qtuStion,  or  of 
Spiritual  learning,  t||en  it  bas  iJeclaretl,  interpreteiy,  anti  Si^ebeH 
bp  tl^at  part  of  t^t  satlf  boltip  politicb,  calleiy  ti^e  Spiritualty, 
nob  bring  usuallj;  called  t||e  fEngliSf)  C|)urc|),  bt)icf)  alba^S 
l^ati)  been  reputely,  axCn  also  founlY  of  t|^at  Sort,  t|)at  boti;  for 
knoblellge,  integritp   anH   suiBcienc$  of  number,  it  f^atfy  been 
alba2>S  t|)ougi)t,  antr  ii  also  at  ti^ts  |)our,  SuiScient  anH  meet  of 
itself,  biti)out  t|)e  intemuTltfling  of  an^^  exterior  person  or  persons, 
to  declare  arCti  determine  all  suci)  tfoubts,  antr  to  administer  all 
suc|)  offices  aM  liuties,  as  to  ti)rir  rooms  Spiritual  tfot^  apperir 
tain ;  for  ti^e  tlue  administration  b|)ereof,  anH  to  beep  t|)em  from 
corruption  anH  sinister  affection,  ti)e  Btng's  most  noble  progeni- 
tors, anti  t|^e  antecessors  of  tt)e  nobles  of  ti^is  realm,  |)abe 
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iEfuffictentlg  mtJolottl  t{)e  Haiti  GI)urc|),  botf)  ioiti)  l^onottt  anti 
fOMtMioni ;  axCti  ti)e  EalniEt  Cemporal,  for  trial  of  property  of 
lavitii  ant(  gootfj^,  antt  for  t||e  (oniE{er6atton  of  t|)e  ptopb  of  (^iH 
realm  in  unit^  antr  peace,  lDit|)out  rapine  or  lelpoil,  loa^  atCH  ^et 
iii{  atrminiittretry  aTl^utrgetir  antr  e^recutell  b|)  i^untirp  jutKges^  antK 
miniidterst  of  t||e  otj^er  part  of  ti)e  Haiti  boTTp  polities,  calletr  tl^e 
Cemporaltg;  anU  boti^  ti^eir  auti^oritieK  anU  lurijttrtetioniej  t(o 
conjoin  tog^tlier  in  t^t  Unt  atirminiieltration  of  initict,  t^t  one  to 
lielp  ti^e  oti[|er." 

Such  are  the  words  of  the  twelfth  chapter  of  the  twenty-fourth 
statute  of  Henry  the  Eighth^  commonly  called  the  Statute  of  Ap- 
peals (a);  and  in  the  following  pages  the  Editor  has  the  honour 
of  laying  before  the  public  the  Ninth  Edition  of  Dr.  Bum's 
work  upon  Ecclesiastical  Law^  considered  both  as  to  its  sub- 
stantive jurisdiction  and  as  to  those  subjects  where  it  and  the 

temporal  law  ''HO  confofa  topt^ec  fit  t)e  Hue  atimfnfs;^ 

tratfon  of  iUgtfce*"  it  would  be  impertinent  to  offer  any 
comment  upon  the  merits  of  a  book  which,  from  the  time  of  its 
first  publication  up  to  the  present  period,  has  been  generally 
recognized  by  all  eminent  lawyers  and  by  all  courts  of  justice 
as  one  of  the  highest  authorities  upon  the  subject  of  which  it 
treats.  A  few  words  however  may  be  permitted  to  him  upon 
the  necessity  which  called  for  the  republication  of  this  work  at 
the  present  time,  and  upon  the  mafiner  in  which  he  has  endea- 
voured to  execute  the  task. 

The  last  edition  of  Dr.  Bum's  Ecclesiastical  Law  was  pub- 
lished by  Mr.Tyrwhitt  in  the  year  1824.  The  additions  which 
this  gentleman  contributed  assumed,  with  a  few  exceptions, 
the  shape  of  notes,  which  were  appended  to  those  with  which 
the  preceding  labours  of  Mr.  Eraser  had  already  enriched  the 
original  work. 

The  more  recent  publication  of  Mr.  Rogers,  into  which  a 

(a)  It  is  of  this  statute  that  Lord  Somen  says,  "  it  is  declarative  of  the 
law  of  the  kingdom,  and  of  as  great  force  as  ever  any  was,  is,  or  can  be  made 
by  the  legislative  power  and  authority  of  this  nation.'*— Lord  Somen'  Traclt, 
vol.  i.  p.  378. 
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considerable  portion  of  the  text  of  Dr.  Bum's  was  incorporated, 
was  professedly  an  epitome  destined  for  the  circuit ;  and  with 
this  view  he  compressed  into  a  portable  abstract  the  greater 
portion  of  Dr.  Bum's  work,  rejecting,  however,  altogether 
several  chapters — (e.g.  Colleges,  Leases,  Schools,  Tithes) 
— ^very  important  in  themselves,  but  too  voluminous  for  his 
purpose. 

Since  the  publication  of  Mr.  Rogers'  book  several  important 
statutes  have  been  passed,  and  several  judicial  decisions,  both 
at  Westminster  Hall  and  Doctors'  Commons,  have  been  deli- 
vered, materially  affecting  the  law  upon  Ecclesiastical  matters. 

The  scheme  of  the  present  Editor  has  differed  in  some  re- 
spects from  that  adopted  by  both  the  learned  gentlemen  to 
whom  he  has  referred.  The  notes  of  Mr.  Fraser,  whose  edi- 
tion of  1809  has  formed  the  basis  of  this  work,  have  been 
incorporated  with  the  text,  which  it  has  been  the  object  of  the 
Editor  to  preserve  unmutilated  (a),  and  for  which  purpose  he 
has  retained  so  much  of  the  old  law  as  seemed  to  hira  either 
historically  useful  or  matter  of  analogical  illustration.  Very 
considerable  additions  have  been  made  by  the  present  Editor 
to  the  original  work;  several  chapters  are  entirely  new.  Such, 
among  others,  are  those  on  the  Legal  Status  of  the  Church 
in  Ireland  and  Scotland,  in  the  Colonies,  and  in  Foreign  Do- 
minions,— on  the  Practice  of  the  Courts  in  Doctors'  Commons, 
— on  the  Ecclesiastical  Commissioners, — on  the  Marriage  Acts, 
— on  Chaplains, — on  the  Councils  of  the  Church,  &c.  &c.  &c. 
Throughout  have  been  added  copious  marginal  notes  both  to 
the  old  and  new  text,  and  to  all  the  principal  chapters  a  table 
of  contents,  with  pages  of  reference  to  the  subject. 

During  the  last  ten  years  the  Acts  of  Parliament  affecting 
the  temporalties  of  the  Church  have  been  very  numerous :  the 
Editor  has  followed  the  example  of  his  Author  and  Bishop 
Gibson  in  printing  the  ipsissima  verba  of  the  statutes,  arranged 

(a)  Two  short  chapters  iu  the  original  work,  relating  to  crimes  now  cog- 
nizable only  at  common  law,  and  one  on  Usury,  have  been  omitted. 
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according  to  their  subjects^  under  the  different  titles ;  not  only 
because  by  a  paraphrase  of  the  statutes  more  is  lost  in  point 
of  authority  than  is  gained  in  point  of  succinctness,  but  also 
because  many  persons  who  might  become  purchasers  of  this 
work  would  not  be  likely  to  possess  the  statutes  at  large.  For 
a  similar  reason,  several  of  the  leading  judicial  decisions  have 
been  inserted  at  length, —  e.g.  the  judgment  of  Lord  Stowell 
in  Mr.  Stone's  case,  upon  the  offence  of  preaching  doctrines  at 
variance  with  the  Thirty-nine  Articles ;  Sir  W.  Wynne's  judg- 
ment in  the  bastardy  case  in  Smyth  v.  Chamberlaine  ;  that  of 
the  Court  of  Exchequer  in  the  Braintree  case;  that  of  the  Court 
of  Queen's  Bench,  on  charges  on  a  benefice,  in  Saltmarshe  v. 
Hewitt;  and  on  Chaplains  to  gaols  and  lunatic  asyla,  and  on 
*  the  power  of  the  Visitor  in  the  Visitation  of  his  Cathedral,  in 

the  Dean  of  York's  case  ;  the  judgment  of  the  House  of  Lords 
in  Fletcher  v.  Sondes;  on  bonds  for  the  resignation  of  livings, 
&c.  &c. 

An  entirely  new  Index,  as  well  as  a  very  full  Appendix,  have 
been  added,  and  some  manuscript  opinions  of  Lord  Stowell 
and  other  eminent  lawyers,  which  the  Editor  has  been  so  for- 
tunate as  to  obtain,  are  interspersed  in  different  parts  of  these 
volumes. 

At  the  opening  of  the  present  Session  of  Parliament  it  was 
intimated  that  some  change  would  be  effected  in  the  jurisdic- 
tion of  the  Ecclesiastical  Courts.  The  principal  features  of 
this  change  would  probably  be  the  destruction  of  Peculiars, 
and  the  removal  of  all  contentious  business  to  the  Courts  at 
Doctors*  Commons.  It  is  not  unlikely,  however,  from  the  press 
of  business  in  Parliament,  that  this  intimation  will  share  the 
fate  of  others  of  the  like  kind  which  have  been  annually  made 
since  the  year  1830.  But  whenever  such  an  event  may  take 
place  it  is  the  Editor's  intention  to  publish  the  Act  immediately 
on  its  passing  as  a  Supplement  to  this  work,  with  references  to 
those  parts  of  it  which  are  affected  by  the  new  law. 

Lastly,  the  Editor,  conceiving  that  this  work  partook  neces- 
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sarily  of  a  mixed  character,  and  was  destined  more  especially 
for  two  classes  of  the  community.  Clergymen  and  Lawyers, 
while  it  has  been  his  endeavour  to  omit  none  of  the  statutes 
and  decisions  both  of  the  temporal  and  spiritual  Courts  affect- 
ing the  subject  of  the  work,  has  at  the  same  time  sought  to 
trace  rather  more  curiously  and  frequently  to  their  fountains, 
than  his  Author  had  thought  it  expedient  to  do,  certain  insti- 
tutions and  ordinances  of  the  Anglican  Church.  The  attempt 
will,  he  trusts,  not  be  unacceptable  to  the  clergyman,  while  it 
will  need  no  apology  to  the  lawyer,  who  reflects  how  often  it 
must  happen  that  the  law,  in  matters  relating  to  the  discipline, 
officers,  and  ministrations  of  the  Church,  is  identical  with  their 
history.  And  even  where  this  cannot  be  alleged,  he  may  not 
be  averse  to  acquire,  at  the  cost  of  a  few  minutes*  reading,  an 
historical  outline,  drawn  by  the  Editor  with  considerable  pains 
from  authorities  which  he  has  never  failed  to  vouch,  of  the  in- 
stitutions of  the  Church  of  his  country.  Nor  has  the  Editor 
been  without  a  hope  that  those  whose  avocations  may  permit, 
or  disposition  incline  them  to  do  so,  may  be  induced,  even  by 
the  meagre  and  imperfect  sketch,  to  study  the  original  for 
themselves.  Then  will  they  learn  that  the  Church  which  has 
been  planted  in  this  favoured  land  since  the  close  of  the  first 
century  of  the  Christian  era,  has  been,  in  spite  of  infirmities 
incident  to  the  human  administration  of  a  Divine  trust,  on  the 
whole  a  faithful  guardian  of  her  charge ;  that  in  all  that  relates 
to  her  spiritual  character  she  has  been  primitive  in  her  faith, 
apostolical  in  her  orders,  moderate  in  her  discipline,  difiusive 
in  her  charity,  decent  in  the  form,  evangelical  in  the  substance 
of  her  devotions ;  that  in  all  that  relates  to  her  lay  character, 
and  to  the  administration  of  justice  over  those  civil  interests 
of  the  subject  entrusted  by  the  constitution  to  her  care,  there 
has  been  exhibited  an  uniformity  of  principle  in  the  decisions 
of  her  tribunals,  and  a  wisdom  and  learning  in  her  judges, 
which  may  in  spite  of  idle  calumny  challenge  the  closest  in- 
spection. Nor  will  they  fail  to  observe,  that  in  the  Ecclesias- 
tical Court  alone  was  preserved  that  study  of  the  Roman  law 
from  which  the  municipal  law  of  this  country  has  borrowed 
many  of  her  wisest  maxims,  most  of  her  equitable,  and  all  her 
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commercial  jurisprudence ;  while  the  knowledge  and  learning 
requisite  for  an  advocate  who  aspired  to  any  distinction  in 
these  courts  has  produced  even  in  this  island  "lawyers  beyond 
sea  (a),"  and  formed  jurists  (6)  whose  decisions  are  reverenced 
as  laws  by  the  commonwealth  of  Christendom.  Then,  too, 
perhaps  that  conviction,  with  respect  to  the  intimate  conjunc- 
tion of  the  &p(r(tualtp  ana  ^emporaltp,  of  which  our 

bOb^  pOlltfCfc  IfS  compact,  would  be  impressed  upon  their 
minds  which  has  been  stamped  upon  the  Editor's,  while  pre*- 
paring  these  volumes  for  the  press  —  (Mille)  "octingentorum 
"  annorum  fortuna  disciplindgue  compages  hcec  coaluit  qiuB 
"  convelli  sine  convellentium  exitio  non  potest  (c) J' 

(a)  Ayliffe's  Parergon,  Introd.  36. 

(6)  The  attention  of  the  reader  should  be  called,  among  others,  t< 
Zouch,  for  remarks  on  whose  work  De  Jure  Feciali,  and  use  of  the  ex 
sion  jus  inter  gentes,  see  Sir  James  Mackintosh's  Introductory  Essay  t 
Law  of  Nature  and  Nations ; — to  Sir  Leoline  Jenkins,  brother  negot 
with  Sir  W.  Temple  at  Nim^guen,  for  observations  on  whose  opinions 
decisions  on  questions  of  International  Law,  see  Mr.  Wheaton's  (the  j 
rican  jurist's)  Elements  of  International  Law,  vol.  i.  pp.  153 — 163,  &c 
to  Sir  George  Lee,  the  principal  band  that  drew  up  the  celebrated  mem 
to  the  Prussian  Government,  termed  by  Montesquieu  "  R^ponaie  san: 
plique  ;*'  Lettres  Persannes,  4,  5  ; — Vattel's  Droits  des  Gens,  1. 2,  c.  7,  s 
and  note; — and  lastly,  to  Lord  Stowell,  whom  it  is  only  necessary  to  men 

(c)  Tacit.  Hist.  1.  iv.  c.  74. 
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BY    THE    AUTHOR. 


The  Eccksiaalkd  Iav  q£ 


The  additions  made  to  this  work  by  th*  present  Editor  are 
inserted  between  [[brackets^. 


distinct  prospect  of  the  English  ecclesiastical  constitution. 

I.    By  the  Civil  law  is  meant^  the  law  of  the  ancient  The  civu 
Romans^  which  had  its  foundation  in  the  Grecian  republics^ 
and  received  continual   improvements  in  the   Roman  state 
during  the  space  of  upwards  of  a  thousand  years,  and  did  not 
expire  at  last  even  with  the  empire  itself. 

For  the  distinct  knowledge  whereof,  it  is  to  be  remembered, 
that  after  the  abolishing  of  the  regal  government  at  Rome  (c), 
and  the  establishment  of  the  republic,  they  sent  three  men 
into  Greece,  to  collect  the  laws  of  the  Athenian  and  other 

(a)  [The  notes  to  this  Preface,  to  which  **  Ed."  is  noi  suhscribed,  are  those 
of  Mr.  Fraser  to  his  edition  of  1809.— Ed.] 

(6)  [The  Editor  would  refer  the  reader  to  Doctrina  Pandectarum,  by 
Mdhlenbnich,  (Halle,  Saxony,  1831.)  The  German  scholar  should  consult 
the  treatises  of  Savigny  on  the  Roman  Law,  which  are  now  publishing,  and 
the  excellent  Epitome  of  Mackeldey.  Of  the  latter  there  is  a  French  transla- 
tion.-^ Ed.] 

(c)  Duck  do  Jure  Civili  Rom.  passim ;  Ayliffe's  Parerg. ;  Strahan's  Domat ; 
Harris's  Justinian ;  In  Prafat.  Livii  Hist  Rom.  lib.  3,  c.  22. 
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Civil  Law      Grecian  states ;   and  from  these  were  compiled  and  digested 
R^poMic.      by  ten  commissioners,  well  known  by  the  name  of  the  Decem- 
viri, the  laws  of  the  Twelve  Tables  (so  called  from  their  being 
engraved  on  twelve  tables  of  brass),  which  were  the  first  and 
principal  foundation  of  the  Roman  law  (rf). 

{d)  It  was  not  till  sixty  years  after  the  expulsion  of  the  kings,  during 
which  time  there  were  continual  struggles  between  the  patricians  and  the 
people,  that  three  persons  were  sent  to  Athens  to  transcribe  the  famous  laws 
of  Solon,  and  to  learn  the  manners  and  customs  of  the  other  states  of  Greece. 
Livi/f  lib.  3,  s.  31,  33.  In  this  mission  they  spent  three  years.  From  their 
report,  and  the  then  existing  laws  of  Rome,  the  decemviri  compiled  ten 
tables,  to  which  they  afterwards  added  two  others ;  and  these  were  enacted 
to  be  law  by  the  whole  people.  Such  were  the  twelve  tables,  which  Livy  has 
styled  the  fountain  of  public  and  private  law,  and  of  which  Cicero,  lib.  1,  De 
Oral,  says,  DUcehamus  pueri  duodecim  tabulas  ut  carmen  necessarittm.  The 
fragments  of  these  laws  were  collected  with  great  industry  by  Jacobus  Go- 
thofredus,  and  are  to  be  found,  illustrated  with  notes,  at  the  end  of  the  folio 
edition  of  the  Corpus  Juris  CiviUs.  They  are  also  published,  with  a  com- 
mentary by  Mr.  Pothier,  in  the  first  volume  of  his  work,  intituled  Paiukcta 
Justinianea  in  novum  Ordinem  digesta. 

But  as  these  tables  only  contained  the  law  under  general  heads,  it  became 
necessary  to  invent  the  forms  of  actions  by  which  individuals  might  pursue 
their  different  rights ;  which  forms  in  time  introduced  new  interpretations  of 
the  law  itself.  The  knowledge  of  these,  and  of  the  system  of  law  which 
flowed  from  them,  was  kept  as  secret  as  possible  by  the  pontifical  college, 
who  appointed  members  of  their  own  boay  to  preside  over  the  colleges  of 
justice ;  till  Appius  Claudius  havine  composed  a  book  on  this  subject,  his 
scribe,  Cneitit  Flavim,  stole  and  published  it,  about  the  year  of  Rome  340 ; 
which  present  so  delighted  the  people,  that  they  procured  for  him  some  of 
the  first  honours  of  the  state.  The  patricians,  however,  invented  new  forms, 
which  were  a  second  time  divulged  by  Seilus  jEliui,  about  the  year  of  Rome 
580.  How  observant  this  great  people  was  of  solemn  form  on  all  occasions, 
is  apparent  from  the  admirable  work  of  Brissonius,  De  FimnuliSt  whose 
words  are,  Nulla  vita  pars,  neque  publitis  neque  privatis,  neque  foremibns^ 
neque damestic'u  in  rebuSffonnulis  vacabat. 

There  are  two  sources  of  the  civil  law,  which  If  not  properly  explained,  are 
apt  to  excite  surprize  in  the  student :  These  are  the  responsa  pntdentum^  and 
the  interpretationi  of  the  proton ;  for  neither  the  lawyers  nor  the  praetors 
had  the  power  of  making  laws,  although  their  influence  on  the  general  system 
of  law  is  so  much  felt  and  acknowledged.  It  may  therefore  be  useftil  to 
investigate  this  subject  a  little  further. 

The  jut  patronatus,  or  that  connection  which  subsisted  between  a  patron 
and  his  client,  and  which  is  said  to  have  been  considered  by  the  ancient 
Romans  as  the  next  strongest  tie  to  parental  affection,  may  be  traced  to  the 
institution  of  Romulus.  The  patricians,  a  class  of  citizens  chosen  by  him 
from  the  wisest  and  most  powerful  members  of  the  state,  were  regarded  as 
the  fathers  of  the  people ;  and  persons  of  lower  rank,  as  well  as  cities  and 
corporations,  chose  from  amongst  them  a  patron  who  managed  their  public 
affairs,  and  undertook  the  defence  of  their  law  suits.  The  client  in  return 
promised  to  assist  his  patron  in  matrying  his  daughters,  to  redeem  him  and 
nis  children  from  captivity,  to  promote  his  canvass  for  offices,  and  in  a  word 
to  render  every  service  m  his  power.  The  patricians,  to  whom  the  know- 
ledge  of  the  law  was  for  a  long  time  confined,  discharged  their  office  gratui- 
tously ;  but  when  in  process  of  time  the  forms  of  the  law  were  divulgra,  and 
the  connection  between  patron  and  client  became  weaker,  persons  of  all  de- 
scriptions applied  themselves  to  the  study  of  the  law,  and  the  lawyers  began 
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To  the  twelve  tables  were  added  the  Responsa  Prudentum^  Civti  Law 
or  interpretation  of  the  lawyers ;  who  accommodated  the  same  Repnbiic. 

to  eive  their  advice  to  all  alike,  and  in  a  more  interested  manner ;  so  that 
at  last  they  were  seen  walking  up  and  down  the  forum,  and  even  offering 
themselves  to  any  who  might  want  their  assistance.  The  effect  of  their 
labours  was,  that  they  produced  three  new  branches  of  law.  1 .  They  settled 
the  forms  and  process  of  the  different  actions.  2.  They  decided,  either  at 
home  or  in  forensic  disputations,  difficult  questions  submitted  to  them  by 
their  clients;  and  their  opinions  were  respected  and  adopted  by  the  judges, 
and  in  time  came  to  have  the  force  of  law.  (So  great  indeed  were  the  learn- 
ing and  abilities  of  these  jurisconsults,  that  they  were  frequently  consulted 
by  the  judges  on  difficult  points,  as  appean  by  the  Dig,  de  Orig.  Jur,  lib.  2, 
a.  47.)  3.  They  proceeded  a  step  fartner,  and  endeavoured  to  introduce  new 
laws  where  they  tnought  the  old  defective,  which  they  frequently  effected  by 
means  ot fictions^  which  in  time  acquired  the  stabili^  of  Jaw.  Thus  it  is  to 
them  we  owe  the  mterela  inofficiosi  testamenii,  by  which  a  testament  in  some 
cases  was  set  asiae  as  unjust,  although  the  laws  of  the  twelve  tables  had 

S'ven  the  testator  an  absolute  power  of  disposine  of  his  property ;  which  was 
me  under  pretence  that  he  was  not  of  sound  mind ;  Dig.  5,  2,  2.  Also 
the  donations  between  man  and  wife,  which  the  old  law  totally  forbad,  and 
many  other  points  which  Cicero  complains  much  of  in  his  oration  against 
Murena.  The  rexpoma  of  Caius,  and  a  consultation  of  some  unknown  juris- 
consult, are  to  be  found  in  the  learned  work  of  Mr.  Shulting,  intituled  Juris- 
prudentia  ante-Justinianea, 

As  to  the  preetors,  they  were  expressly  said  not  to  have  the  power  of  ab- 
rogating the  old  law,  but  merely  oy  assisting,  supplying,  and  correcting  it. 
Jus  pratorium  est  quod  pratores  intraductrunt,  amuvandi  vel  supplendi  vel 
corrigendi  juris  civius  gratia,  propter  utilitatem pubticam  ;  Dig,  1,  1,  7.  And 
we  find  the  praetor  denying  an  action  in  a  certain  case,  ne  contra  leges Jaciat ; 
Dig,  6,  2, 12,  8.  4.  Yet  in  fact  the  decisions  of  the  praetorian  law  were  in 
some  cases  directly  contrary  to  the  twelve  tables ;  but  tnese  were  cases  where 
equity  required  their  interference  against  the  strict  letter  of  the  law.  They 
perfected  this  system  of  equity  cniefly  by  four  means.  1.  By  inventing 
nctions,  as  that  of  the  jus  posiuniinii,  by  which  a  person  who  returned  from 
captivity  was,  in  order  to  preserve  his  civil  rights,  fei^ed  never  to  have  been 
ament.  2.  By  introducing  persons  and  names  unknown  to  the  old  law. 
Thus,  when  they  wished  to  give  the  possession  of  a  deceased  person's  property 
to  one  who  was  excluded  iroxn.  the  inheritance,  they  called  him  bonorum 
possessor,  though  in  fact  he  differed  little  from  an  heir.  3.  They  defeated 
many  actions  valid  by  the  civil  law,  by  granting  exceptions  against  them,  if 
the  transactions  on  which  they  were  founded  were  brought  about  by  fraud  or 
fear ;  and  in  some  cases  they  granted  actions  which  the  dvil  law  denied. 
4.  By  a  sentence  called  restitutio  in  integrum,  they  restored  the  whole  busi- 
ness to  its  former  state,  as  if  nothing  had  been  done.  See  HeineccU  Antig, 
Rom,  lib.  1,  tit.  2.  The  praetors,  as  indeed  all  other  magistrates,  were  at- 
tended by  a  numerous  counsel  of  assessors  when  thev  sat  in  judgment ;  Noodt 
de  Jurisdictione,  lib.  1,  cap.  11,  12;  and  their  jurisdiction  was  much  more 
extensive  than  that  of  the  sediles.  The  fragments  of  the  perpetual  edict  are 
collected  by  Jac.  Gothofredus,  and  are  also  published  by  Af  r.  Pothier  in  the 
work  above  cited. 

These  innovations  of  the  learned  lawyers  and  the  praetors  will  not  surprize 
those  who  reflect  on  the  jarring  powers  which  composed  the  Roman  state, 
which  made  it  more  difficult  to  procure  new  laws  to  be  enacted  by  public 
authority  to  meet  new  emergencies,  than  it  is  with  us  to  procure  an  act  of  par- 
liament. And  in  truth  something  of  a  similar  nature  has  happened  in  the 
laws  of  all  nations,  and  amone  ourselves.  Plowden,  p.  109,  says,  "  The 
judges  have  frequently  explained  the  words  (of  an  act  of  parliament)  entirely 
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PlehUeita, 


to  the  use  and  practice  of  their  courts.  And  this  was  denomi- 
natedy  in  contradistinction  to  the  laws  of  the  twelve  tables,  the 
jus  non  scriptum,  or  unwritten  law :  and  having  no  other  name, 
begun  then  to  be  called  the  civil  law ;  and  is  that  which  is 
styled  by  Justinian  the  jurisprudentia  media,  because  it  came 
in  between  the  laws  of  the  twelve  tables  and  the  Imperial  con- 
stitutions. 

Next  to  these  were  the  Leges^  or  laws  emphatically  so  called, 
because  they  were  enacted  by  the  whole  body  of  the  people, 
reckoning  both  the  nobility  and  commonalty  together:  and 
this  was  particularly,  when  a  new  case  happened  that  was  not 
provided  for  by  the  former  laws ;  the  consuls  on  this  occasion 
caused  the  people  to  be  assembled  together,  and  informed  them 
what  the  case  was,  and  asking  their  opinions,  that  is,  putting  it 
to  the  vote,  they  decided  the  same  according  to  the  rules  of 
equity  as  the  matter  appeared  to  them ;  and  this  decision  being 
made,  was  ever  afterwards  in  the  like  cases  observed  as  a  law. 
For  after  the  abolition  of  the  regal  government,  the  magistracy 
was  lodged  with  the  people ;  one  principal  branch  whereof  is 
the  power  of  making  laws. 

Afterwards,  the  common  people  mutinying,  upon  some  dif- 
ferences with  the  nobility,  retired  and  separated  themselves 
from  the  nobility  for  some  time ;  and  during  this  secession  they 
enacted  laws  of  their  own,  which  were  called  Plebisdta :  and 
upon  a  reconciliation  with  the  nobility  afterwards,  it  was  agreed 
and  consented  to  that  these  also  should  have  the  force  of  law, 
and  be  obligatory  upon  the  whole  Roman  people,  the  nobility 
as  well  as  others. 

But  on  the  daily  increase  of  the  Roman  state,  it  appearing 


contrary  to  the  text,  and  sometimes  have  taken  ihines  by  equity  contrary  to 
the  text  in  order  to  make  them  agree  with  reason  and  equity.  Lord  Hobart, 
too,  p.  346,  has  the  following  passage :  "  If  you  ask  me  then,  By  what  rule 
the  judges  guided  themselves  in  this  diverse  exposition  of  the  self-same  word 
and  sentence?  I  answer,  It  was  by  that  liberty  and  authority  that  judges 
have  over  laws,  especially  over  statute  laws,  according  to  reason  and  best 
convenience  to  mould  them  to  the  truest  and  best  use.  To  our  judges  we 
owe  the  bearing  of  estates  tail  by  the  fiction  of  a  recovery,  and  the  modem 
equitable  process  in  ejectment.  Serjeant  Moore  invented  Uie  conveyance  by 
lease  and  release,  to  supply  the  necessity  of  livery  of  seisin.  The  ecclesiastics 
introduced  the  doctrine  of  trusts,  to  evade  the  statute  of  mortmain ;  and 
many  other  similar  instances  might  be  adduced. 

(e)  [Tt  is  almost  needless  to  refer  the  reader  to  Niebuhr's  History  of  Rome 
for  tue  latest  and  best  exposition  of  the  political  and  judicial  constitution  of 
Rome. — Ed.] 
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almost  impossible  to  assemble  the  whole  body  of  the  people^  a  ^d'V'ih'* 

at  least  without  some  tumult  and  commotion^  it  was  thought  R*p«*>»>C' 

expedient,  whenever  any  new  case  arose^  to  trust  the  senate 

with  this  power.    And  when  any  new  law  was  made  by  them, 

it  was  styled  Senatm  consultum,  or  a  decree  of  the  senate ;  g^^f^  cm- 

and  it  was,  in  like  manner  as  the  plebiscita,  incorporated  into  «*^'***"- 

the  Roman  civil  law. 

Furthermore,  when  the  consuls  were  abroad  in  the  wars,  to 
the  end  that  the  city  might  not  be  destitute  of  governors  during 
their  absence,  the  people  created  for  themselves  two  officers 
called  PrtBtors;  and  these  had  power  given  to  them,  of  adding  pra!tor$, 
to,  or  supplying  and  correcting  the  civil  law  of  the  twelve 
tables;  and  were  wont  to  propound  certain  edicts,  which, 
being  approved  by  the  people,  were  incorporated  into  the  civil 
law,  and  were  called  Jus  pr(Btoriumy  or  the  praetorian  edicts. 

Also  the  ^diles  curules  in  some  cases  did  establish  laws;  jsdiUt. 
but  as  their  office,  so  also  their  edicts  were  but  for  the  year ; 
and  therefore  at  first  they  were  called  annual  edicts,  until  the 
time  of  the  Cornelian  law,  which  made  them  perpetual,  and 
thenceforth  they  were  called  perpetual  edicts.  '  These  were  perp«taai 
digested  and  put  into  order  by  Salvius  Julianus  under  the  the  fi'm""*'**^ 
emperor  Adrian,  and  illustrated  by  the  commentaries  of  the  ^^'^ 
Roman  lawyers^ 

These  were  the  component  parts  of  the  Roman  civil  law,  cwu  uw 
whilst  their  state  continued  republican.    After  the  government  Erapcron. 
was  transferred  into  the  hands  of  the  Emperors,  two  other 
branches  were  added,  to  wit,  the  Constitutianes  principum,  or 
Imperial  constitutions,  and  the  Responsa  prudentumy  or  an- 
swers of  the  lawyers. 

For  after  the  administration  was  by  the  lex  regia  granted  Lex  jugUu 
by  the  people  to  Augustus,  whatsoever  the  emperor  ordained 
by  his  epistle,  or  commanded  by  his  edict  or  proclamation,  or 
decreed  on  the  cognizance  of  any  matter  coming  before  him  in 
judgment,  had  the  force  of  a  law,  under  the  style  and  tide  of 
an  Imperial  constitution.  And  these  constitutions  were  some-  piacUa 
times  called  Placita  principum,  because  they  were  such  as  the 
prince  or  emperor  was  pleased  to  ordun  according  to  his  dis- 
cretion. 

Next  to  the  Imperial  constitutions  were  the  Responsa  pru-  Bupmua 
dentum  under  the  emperors.    The  Responsa  prudentum  during 
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the  times  of  the  Republic  were  delivered  without  the  sanction 
of  public  authority^  and  made  part  (as  was  said)  of  the  jus 
non  scriptum.  But  under  the  emperors  after  Augustus^  no 
person  was  suffered  to  deliver  answers  concerning  the  law  but 
those  to  whom  the  emperors  gave  commission ;  and  to  their 
answers  the  judges  were  obliged  to  conform.  And  these  do 
constitute  a  part  of  the  jus  scriptum,  or  written  law. 

The  Imperial  constitutions  aforesaid^  in  the  space  of  five 
hundred  years^  from  Augustus  to  Justinian,  grew  to  so  immense 
a  bulk,  that  the  lawyer  Gregorius  thought  fit  to  make  a  digest 
thereof,  firom  the  time  of  Adrian,  or  (as  others  say)  of  Augus- 
tus, dovm  to  the  reign  of  Dioclesian ;  and  this  he  did  by  his 
own  private  authority ;  and  from  him  the  Gregorian  code  had 
its  name  and  original. 

The  second  code  which  we  read  of  was  that  of  Hermogenes, 
who  lived  in  the  age  of  the  Constantines ;  wherein  were  com- 
prised all  the  Imperial  constitutions  of  Claudius,  Aurelius, 
Probus,  Carus,  Carinus,  and  that  vast  number  of  constitutions 
made  by  Dioclesian  and  Maximian. 

The  next  code  was  that  of  the  Emperor  Tkeodosius  the 
Younger,  who  caused  the  same  to  be  compiled  after  the  man- 
ner of  the  foregoing  codes ;  containing  the  constitutions  of  the 
emperors  from  the  time  of  Constantine  down  to  Theodosius's 
own  reign ;  and  this  collection  from  him  was  called  the  2%ea- 
dosian  code. 

But  in  these  three  codes  there  was  nevertheless  so  much 
conftision,  contradiction,  and  superfluity,  that  Justinian  judged 
a  revisal  and  correction  thereof  to  be  very  necessary. 

And  therefore  from  these  three  codes  of  the  Imperial  con- 
stitutions, and  also  firom  such  new  constitutions  as  had  been 
made  and  published  after  the  compiling  of  the  Theodosian  code, 
the  Emperor  Justinian  caused  a  new  code  to  be  compiled, 
which  from  him  was  denominated  the  Justinian  code.  Which 
code  he  afterwards  caused  to  be  revised  and  corrected  in  many 
particulars,  and  republished ;  and  is  that  code  which  we  have 
now  extant  at  this  day. 

After  which  he  caused  in  like  manner  the  JResponsa  pruden^ 
turn,  consisting  of  some  hundred  volumes  of  the  writings  of 
the  Roman  lawyers,  to  be  digested  and  abridged ;  and  this  he 
called  the  Digest  or  Pandect,  as  containing  all  the  decisions 
collected  from  the  questions  and  resolutions  of  the  ancient 
Roman  lawyers. 
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And  from  this  digest  or  pandect,  and  likewise  from  his  own  cwu  Law 
code  and  other  commentaries  of  the  ancient  lawyers,  he  caused  Empgrow. 
also  his  book  of  Institutes  to  be  compiled ;  which  containeth  luiuotei. 
the  elements  of  the  Roman  law,  written  in  an  elegant  and  easy 
flowing  style. 

Last  of  all  he  published  his  Novels:  which  Novels  (jnovelliB)  NoceUw. 
were  new  constitutions  made  by  Justinian  himself  after  the 
publication  of  the  other  books ;  and  these  are  sometimes  called 
the  Atiihenticksy  to  distinguish  them  from  some  other  publica- 
tions of  constitutions  of  the  succeeding  emperors,  which  are 
not  respected  as  of  much  authority.  And  generally,  the  whole 
civil  law,  in  use  at  this  day,  is  comprised  in  those  four  books 
of  Justinian :  the  Code,  the  Digest^  the  Institute,  and  the 
Novels. 

The  greatest  part  of  this  island  was  governed  wholly  by  the  Enciand 
civil  law  for  about  three  hundred  and  sixty  years,  from  Clau-  fhUciyn  i/w 
dius  to  Honorius ;  during  which  time,  some  of  the  most  eminent 
Roman  lawyers,  as  Papinian,  Paulus,  and  Ulpian,  whose  opi- 
nions and  decisions  are  collected  in  the  body  of  the  civil  law, 
did  sit  in  the  seat  of  judgment  in  this  nation  (/).  But  after 
the  declension  of  the  Roman  empire,  the  Saxon,  Danish,  and 
Norman  customs  took  place. 

Nevertheless,  in  aftertimes,  the  same  law  again  came  to  be  siateor  th« 
of  great  repute  within  this  kingdom;  particularly  during  all  rromibeTime 
the  time  from  the  reign  of  King  Stephen  to  the  reign  of  King  Edwani^c^ 
Edward  the  Third,  both  inclusive.     During  which  period,  and 
at  other  times  according  as  the  study  of  the  civil  law  prevailed, 
the  judges  and  professors  of  the  common  law  had  frequent  re- 
course to  it,  in  cases  where  the  common  law  was  either  totally 
silent  or  defective.    And  thus  we  see  in  the  most  ancient  books 
of  the  common  law,  as  Bracton,  Thornton,  and  Fleta,  that  the 
authors  thereof  have  transcribed,  one  after  another,  in  many 
places,  the  very  words  of  Justinian's  Institute. 

And  there  are  some  particular  matters  in  which  the  civil  law  coortt  in 
hath  always  been,  and  still  is  allowed  to  be,  the  only  law  in  prevail^  "*^^ 
England,  whereby  they  are  to  be  decided ;  and  the  courts  of 
justice  which  have  cognizance  of  those  matters,  do  proceed 
therein  according  to  the  rules  and  forms  of  the  civil  law. 

(y )  Duck,  lib.  2,  cap.  8,  part  iecunda^  8.  7. 
VOL.  I.  b 
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In  the  two 
UniTerai- 


coort  of  Ad.  Thus  in  the  High  Court  of  Admiralty  (which  was  established 
about  the  time  of  King  Edward  the  First)^  all  causes  civil  and 
maritime  are  to  be  decided  according  to  the  civil  law,  and  the 
maritime  customs. 

or  Chivalry.  Thus  in  the  Court  of  Honour  or  Chivalry,  the  Lord  High 
Constable  and  Earl  Marshal^  who  are  the  judges  thereof,  are 
to  proceed  according  to  the  civil  law,  as  being  the  most  proper 
law  for  deciding  all  controversies  arising  upon  contracts  made 
in  foreign  countries,  deeds  of  arms  and  of  war  out  of  the  realm, 
and  things  that  pertain  to  war  within  the  realm,  and  other  mat- 
ters whereof  that  court  hath  the  proper  cognizance. 

So  also  in  the  two  Universities :  the  courts  which  are  there 
held  for  determining  suits  to  which  the  scholars  or  members 
of  the  universities  are  parties,  do  proceed  according  to  the 
rules  of  the  civil  law. 

The  Courts  of  Equity  also  are  in  many  things  conformable 
to  the  rules  of  the  civil  law ;  of  which  the  chief  is,  the  High 
Court  of  Chancery,  There  suits  are  commenced  by  petition 
or  bill;  witnesses  privately  examined;  and  nothing  is  there 
determined  by  a  jury  of  twelve  men,  but  all  the  decisions  are 
made  by  the  chancellor.  And  almost  all  the  chancellors,  from 
Becket  to  Wolsey,  that  is  to  say,  from  the  age  next  after  the 
Conquest  until  the  age  of  the  Reformation,  comprehending 
almost  the  whole  time  of  the  Pope's  domination  within  this 
realm,  were  ecclesiastics,  well  skilled  in  the  Roman  laws. 

And,  finally,  in  all  the  Ecclesiastical  Courts  within  this 
kingdom,  although  the  canon  law  is  the  foundation  of  their  pro- 
ceedings, yet  the  canon  law  being  in  a  great  measure  founded 
upon  the  civil  law,  and  so  interwoven  with  it  in  many  branches 
thereof,  that  there  is  no  understanding  the  canon  law  rightly 
without  being  very  well  versed  in  the  civil  law ;  the  knowledge 
thereof  is  therefore  absolutely  necessary  for  the  dispatch  of  all 
causes  of  ecclesiastical  cognizance.  And  the  civil  law  not 
only  serves  to  explain  the  canon  law,  but  by  the  practice  of  all 
ecclesiastical  courts,  it  is  allowed  to  come  in  aid  of  and  to 
supply  the  canon  law  in  cases  which  are  there  omitted*  And 
how  necessary  and  useful  the  civil  law  is  in  this  respect,  doth 
evidently  appeaa*  from  the  commentaries  of  Lindwood  and  of 
John  de  Athon  upon  the  provincial  and  legatine  constitutions. 


In  the  Eccle- 

■ijutical 

Coartik 


(g)  [See  title  College  onDr  Unih$niiU$.^Ev.2 
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II.  The  Cakon  law  sprung  up  out  of  the  ruins  of  the  Canon 
Roman  empire,  and  from  the  power  of  the  Roman  pontiffs. 
When  the  seat  of  the  empire  was  removed  to  Constantinople^ 
many  of  the  European  princes  and  states  fell  off  from  the 
dominion  of  the  emperors :  and  Italy  amongst  the  rest.  And 
the  bishops  of  Rome,  having  been  generally  had  in  esteem  as 
presiding  in  the  capital  city  of  the  empire,  began  to  set  up  for 
tbeoiselvesj  and  by  degrees  acquired  a  temporal  dominion  in 
Italy^  and  a  spiritual  dominion  throughout  Italy  and  almost 
all  the  rest  of  Europe  (i). 

(A)  Dack  de  Jar.  Cir.  Romanofr. ;  Ridlej'f  View  of  the  Civil  and  £ccl. 
Law ;  Aylifb't  Vaxerfim.  [The  editor  would  alio  refer  the  reader  to  an  ez- 
ceUent  work,  the  Dictionnaire  de  Droit  Canonique,  by  M.  de  Maillane  (1770), 
and  the  German  scholar  to  two  epitomes  of  considerable  merit,  Lehrbuch  des 
Klrehenxechtay  hy  Dr.  Ferdinand  Walter  (Bonn,  1829;,  and  Orundsatze  des 
Kirchenrechts,  &c.  by  Eichhom,  (Guttingen,  1834),  and  of  which  there  is  a 
later  edition. — Ed.] 

(i)  The  origin  of  the  canon  law  ia  almost  eoeval  with  Christianity ;  for  it 
teems  to  be  agreed  that  the  Apostles  of  our  Saviour  framed  certain  regula- 
tions for  the  government  of  the  Church,  which  were  called  xavmit  or  rules,  to 
distinguish  them  from  the  laua  enacted  by  the  secular  authority,  although 
the  learned  have  differed  as  to  the  authenticiUr  of  the  Canons  of  the  Holjf 
AposileSf  which  are  to  be  found  both  in  the  Corpus  Juris  Civilis  and  Juris 
CanonicL  These  rules  were  explained  and  enlaiged  by  several  Councils  of 
the  Church ;  and  Justinian,  in  Nov.  131,  cap.  1,  gives  the  force  of  law  to  those 
established  by  the  four  councils  mentionea  by  our  author.  From  this  time 
various  collections  of  these  canons  are  said  to  have  been  made :  hy  Dionysius 
EsiguQs  in  the  reign  of  Tbeodoricus  and  Justinian,  by  Isodorus  in  the  seventh 
century,  by  Burchardus  in  the  eleventh,  and  Ivo  in  the  beginning  of  the  twelfth 
century.  But  Gratian,  having  retbed  into  a  monastery  for  that  purpose  in 
1127,  produced,  after  the  labour  of  twenty-three  years,  a  work  which  greatly 
excelled  those  of  his  predecessors,  but  which  beine  still  defective  in  some  re- 
spects, was  referred  to  a  council  of  cardinals  and  other  learned  men,  and  pub- 
lished by  Gregory  XIII.  (who  was  cotemporary  with  our  Elizabeth),  under 
the  title  of  the  Decret.  (See  the  Pref.  of  Gregory.)  This  work  consists  of 
three  parts.  The  1  st  contains  one  hundred  and  one  distinctions,  the  2d  thirty* 
three  causes,  and  the  dd  five  distinctions,  on  the  subject  of  Consecration. 
Interpreters  in  quoting  this  work  generally  cite  the  first  words  of  the  canon, 
omitting  the  number  of  it,  which  renders  it  necessary  for  the  modem  reader 
to  refer  to  the  alphabetical  index  of  the  canons,  which  will  direct  him  to  the 
dhvkion  and  subdivision  of  the  Decret  where  any  particular  canon  is  to  be 
found.  The  Decretals  are  also  frequently  cited  m  the  same  way.  The  ne« 
ossslty  of  composing  these  arose  partly  fh>m  the  omissions  of  Gratian,  and 
paitly  from  the  soMequent  decrees  and  epistles  of  the  pontifis.  Of  these  it 
seems  there  were  no  less  than  five  difierent  collections,  from  which  Gregory  IX. 
ordered  his  chaplain  Raynund  to  compose  the  Decretals,  which  were  pub- 
lished in  the  year  of  Christ  1 230.  ( Vide  Prsef.  ad  Decretal.)  References  to 
these  are  most  frequently  marked  with  the  letter  X,  for  extra ;  these  and  the 
subsequent  parts  of  the  Corpus  Juris  Canonici  being  reckoned  extraneous,  and 
termed  the  wings  of  the  Decret ;  whence  arose  that  sayhig,  **  Male  cum  rebus 
humanis  actum  esse  ex  qwf  decretis  aUs  accesserunt"  Duarenus,  in  Pntf.  de 
Sacr.  EccL  Mimst.  To  these  Bonifkce  VIII.  added  the  6th  Decretal,  which 
is  always  quoted  as  such,  or  thus,  in  (i^.    It  consists  of  five  books,  to  which 
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And  thereupon  the  several  princes  and  states  did  willingly 
receive  into  the  body  of  their  own  laws,  the  canons  of  councils, 
the  writings  of  the  holy  fathers,  and  the  decrees  and  constitu- 
tions of  popes. 

ciQont  of  Concerning  the  Canons  of  Councils,  it  was  established  by 

CoancUa(A).  Justiniau  himself,  that  the  canons  of  the  Councils  of  Nice  and 
of  Constantinople,  of  the  First  Council  of  Ephesus,  and  of  the 
Council  of  Chalcedon,  should  be  observed  for  laws ;  and  that 
their  decrees,  as  to  matters  of  faith  and  doctrine,  should  be 
esteemed  even  as  the  Holy  Scriptures. 

or  General  After  Justiniau,  the  authority  of  canons  made  in  general  or 
provincial  councils,  and  of  the  writings  of  the  fathers,  still 
prevailed;  and  the  decision  of  ecclesiastical  controversies, 
which  could  not  be  drawn  from  the  councils  and  the  fathers, 
was  sought  for  from  the  Roman  pontiffs,  who  writ  answers  to 
those  that  consulted  them,  in  like  manner  as  the  Roman  em- 
perors ;  and  their  determinations  were  called  rescripts  and 
decretal  epistles,  and  obtained  the  force  of  laws. 

Two  Parti  of  Morc  particularly,  of  the  canon  law  there  are  two  principal 
parts,  the  Decrees  and  the  Decretals. 

1.  DccfMt.  The  Decrees  are  ecclesiastical  constitutions  made  by  the 
pope  and  cardinals,  at  no  roan's  suit.  These  were  first  col- 
lected by  IvOf  in  the  year  1114.  And  afterwards  polished 
and  perfected  by  Gratian,  a  monk  of  Bononia,  in  the  year 

1140(0. 
s.  Decretal!.      The  DecTetdls  are  canonical  epistles  written  by  the  popes 

are  added  the  Regulse  Juris.  Then  follow,  as  our  author  says,  the  Clemen- 
tines, collected  hy  Clement  V.,  hutpublished  by  his  successor  John  XXII.  in 
1317;  and  the  Eztravaganto  of  John  XXII.  published  in  1325.  The  In- 
stitutes were  compiled  by  the  order  of  Paul  iV.,  but  were  never  publidy 
acknowledged  by  the  popes,  as  appears  from  the  pre&ce  of  the  author.  This 
is  a  work  of  great  merit.  A  subseouent  collection  of  the  Decretals  of  dif- 
ferent councils  was  published  by  Matiiews,  a  French  lawyer,  in  1661,  which 
is  to  be  found  in  some  editions  of  the  Corp.  Jur.  Can.,  but  which  also  was 
never  recognized  by  the  see  of  Rome.  The  reader  will  find  much  informa- 
tion on  this  subject  in  a  work  of  Professor  Bockelman,  De  Differe/UUt  Juris 
dvilU  Canonici  et  Hodiemi,  which  has  been  illustrated  by  the  notes  of 
different  learned  men,  and  was  published  at  Utrecht  in  1737;  also  in  the 
Introduction  to  Aylifie's  Parergon,  though  the  author  seems  to  have  been 
much  out  of  humour  with  the  papal  law.  See  also  the  first  part  of  the  De- 
cret.  ditt.  16,  et  teq. 


(k)  [See  tide  Coutttiltf.— Ed.] 


J)  [Whom  for  this  reason  Dante  places  in  Paradise : — 
"  Gnudaa^che  V  uno  e  1'  altro  foro 
Aiutb  si,  che  place  in  Paradiso."— Parad.  x.  104,  5.— Ed.] 
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alone,  or  by  the  popes  and  cardinals,  at  the  instance  or  suit 
of  some  one  or  more,  for  the  ordering  and  determining  of 
some  matter  in  controversyi  and  have  the  authority  of  a  law 
in  themselves. 

Of  the  Decretals  there  are  three  volumes.    The  first  col- 
lected by  order  of  Gregory  the  Ninth,  about  the  year  1231.  or  Gregory  o. 
The  second  by  Boniface  the  Eighth,  about  the  year  1298.  Bonihee  s. 
The  third  made  by  Pope  Clement  the  Fifth,  and  from  him  ciemems. 
called  the  Clementines,  and  published  by  him  about  the  year 

iao8. 

To  these  may  be  added  the  JSxtravagants  of  John  the  BxtnTacand 
Twenty-second,  and  of  some  other  bishops  of  Rome,  whose 
authors  or  collectors  are  not  known,  and  are  as  novel  consti- 
tutions unto  the  rest. 

So  that  the  popes  did  the  same  in  the  church  which  Jus- 
tinian did  in  the  empire ;  they  took  order  to  have  Gratian's 
decrees  published  in  the  manner  of  the  Pandect ;  the  de- 
cretal epistles,  like  as  the  Code;  the  £xtravagants  in  the 
nature  of  JusUnian's  Novels;  and  that  nothing  might  be  want- 
ing, Paul  the  Fourth  ordered  an  Institute  of  the  canon  law 
to  be  written  by  John  Lancellot,  which  was  added  to  the  body 
of  the  canon  law,  printed  at  Rome  under  Gregory  the  Thir- 
teenth. 

There  were  also  as  many  commentators  on  the  canon  as  on 

the  civil  law. 

And  thus  both  the  civil  and  canon  laws  became  in  some 
considerable  degree  received  throughout  all  Christendom; 
affording  mutual  help  and  ornament  to  each  other. 

And  the  rule  in  interpreting  them  was  this :  If  a  case  hap-  rou  for  uie 
pened,  which  was  either  not  at  all  determined  in  the  civil  law,  uon  orTe 
or  not  expressly,  but  doubtfully  and  obscurely,  and  the  same  caUn*uwi. 
was  plainly  and  clearly  delivered  in  the  canon  law ;  the  de- 
cision thereof  was  taken  from  the  canon  law :  and  on  the 
contrary,  where  in  the  canon  law  there  was  no  direction,  or 
the  same  was  ambiguously  or  obscurely  expressed,  the  de- 
cision thereof  was  taken  from  the  civil  law;   and  if  in  any 
case  the  civil  and  canon  laws  did  interfere,  and  were  contrary 
to  each  other,  the  civil  law  was  to  be  observed  in  the  civil  law 
courts ;  and  the  canon  law  in  the  canon  law  courts ;  the  civil 
law  within  the  emperor's  dominions,  and  the  canon  law  within 
the  pope's  dominions.    And  in  the  courts  of  civil  law,  where 


Cooititatlons. 
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a  matter  of  canon  law  cognizance  came  in  question^  the  same 
was  there  determined  according  to  the  rules  of  the  canon  law ; 
and  in  the  courts  of  canon  law,  where  a  matter  of  civil  law 
cognizance  came  in  question,  the  same  was  determined  accord- 
ing to  the  rules  of  the  civil  law  (n). 

And  particularly,  that  the  canon  law  in  many  instances  was 

received  here  in  England,  appeareth  clearly  from  hence,  namely, 

for  that  very  many  of  the  decretal  epistles  of  the  popes  are 

directed  hither,  upon  controversies  arising  in  this  nation  (o). 

Engiith  Besides  the  foreign  canon  law,  we  have  our  leqatine  and 

Canon  Uw.  .      .    ,  .       .^  ^ 

provincial  constitutions. 
Legatine  The  Legatinc  Constitutions  were  made  and  published  within 

this  realm  in  the  times  of  OMo,  legate  of  Gregory  the  Ninth, 
and  of  Othobon  (afterwards  Pope  Adrian  the  Fifth),  who  was 
legate  here  to  Clement  the  Fourth :  and  these  are  illustrated 
by  the  learned  comment  of  John  de  Athon. 

These  Legatine  Constitutions  did  extend  equally  to  both 
provinces,  having  been  made  in  national  synods  or  councils, 
held  here  by  the  respective  legates. 

(n)  See  Duck  de  Jur,  Civ,  lib.  1,  cap.  7,  ss.  11  and  12.  Although  the 
first  regulations  of  the  church  were  modestly  called  canons,  or  rules  for  the 
government  of  the  members  of  the  church,  in  time  the  popes  assumed  the 
power  of  giving  to  their  decrees  and  decretal  epistles  the  force  of  law,  and  of 
abrogating  the  Imperial  Code  when  it  contradicted  their  doctrines.  Thus 
we  read  in  the  Decret.  (dist.  10,  c.  1),  Lex  Imperatorum  non  est  tupra 
legem  Dei  sed  subtus.  Imperiali  judicio  non  possunt  eccksiattica  judicia  dip- 
tolvi ;  and  (ib.  cap.  4),  ConstUutiones  contra  canones  et  decreta  nratulum 
Romanommf  vet  h<mo$  mores,  nuUius  sunt  momenti.  On  this  head  the  ex- 
pression of  Clement  V.  when  he  dissolved  the  order  of  Templars,  is  memo- 
rable :  Licet  hoc  de  jure  non  possumus,  volumus  tamen  de  pknitudine  potes" 
tatis,  Cro,  Joe,  518.  These  stretches  of  power  made  ^e  pope  justly 
unpoDular  with  our  common  lawyers,  so  that  Lord  Hobart  (p.  146)  says 
that  he  was  at  one  time  demon  meridianus.  Yet  Calvin's  Lexicon,  vac. 
Canon,  Jus.  which  refers  to  authorities,  and  wliich  ffives  the  rules  stated  by 
the  author  in  this  paragraph,  says,  that  the  canon  kw  is  acknowledged  and 
taught  in  the  states  of  those  princes  who  adopt  it,  not  because  it  is  enacted 
by  Uie  Roman  pontiff,  but  as  a  law  of  their  own  received  by  consent,  and 
acquiring  the  force  of  custom,  in  matters  which  are  agreeable  to  reason  and 
piety,  and  not  contradictory  to  the  divine  law.  Ulud  (Jus )  in  provinciis 
principum  ac  sttUuum  evangelicorwn  usurpatur  ac  docetur  non  ut  a  pontifice 
Romano  profectum,  sed  ut  jus  proprium  libero  consensu  receptum  in  vim  con- 
suetudinis,  iisgue  in  rebus  qua  rationi  ac  pietati  conveniunt,  nee  divino  juri 
adversantur.  He  adds  two  other  rules:  1.  That  in  matters  of  a  feudal 
nature,  the  civil  is  preferred  to  the  canon  law.  2.  That  in  forinsic  causes 
the  canon  law  is  not  presumed  to  differ  from  the  civil. 

(o)  That  the  canon  law  does  not  bind  except  it  be  received  here,  but  that 
when  received  it  becomes  a  part  of  the  law  of  the  land,  see  Bishop  Gib- 
son's Introductoiy  Discourse  to  his  Codex,  p.  xxvii.  who  refers  to  W.  Jones, 
160,  Palm.  458,  Vaugh.  21  and  132.    See  also  our  author  in  title  Coutti. 
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The  Prcvindal  Constitutions  were  made  in  convocation  in  J"*'*!'**?* 
the  times  of  the  several  archbishops  of  Canterbury  from  Ste* 
pken  Langton  to  Henry  Chichester^  containing  the  constitu- 
tions of  those  two  archbishops,  and  of  these  several  arch- 
bishops  intermediate,  to  wit,  Richard  Wethershed,  Edmund 
of  Abingdon f  Boniface,  John  Pecchan,  Robert  Winchelsey, 
Walter  Reynold,  Simon  Mepham,  John  Stratford,  Simon 
Isiepe,  Simon  Langham,  Simon  of  Sudbury,  and  Thomas 
Arundel.  These  were  collected  and  adorned  with  the  learned 
Gloss  of  William  Lindwood,  official  of  the  Court  of  Canter- 
bury,  and  afterwards  Bishop  of  St.  David's,  in  the  reign  of 
King  Henry  the  Fifth.  Which  constitutions,  although  made 
only  for  the  province  of  Canterbury,  yet  were  received  also  by 
the  province  of  York  in  convocation,  in  the  year  1463. 

There  were  other  constitutions  of  divers  prelates,  both  before 
uid  after :  but  these  which  have  been  mentioned,  having  been 
ntroduced  to  public  notice  by  the  two  learned  canonists  above 
named,  have  been  principally  regarded. 

Concerning  this  whole  body  of  the  canon  law,  it  is  enacted 
by  the  statute  of  the  2S  Hen.  8,  c.  19,  as  followeth :  ''  Where  »  Hen.  8. 
divers  constitutions,  ordinances,  and  canons  provincial  or  sy- 
nodal, which  heretofore  have  been  enacted,  be  thought  not 
only  to  be  much  prejudical  to  the  king's  prerogative  royal,  and 
repugnant  to  the  laws  and  statutes  of  this  realm,  but  also  over 
much  onerous  to  his  highness  and  his  subjects ;  the  king's 
bumble  and  obedient  subjects,  the  clergy  of  this  realm,  have 
most  humbly  besought  the  king's  highness,  that  the  said  con- 
stitutions and  canons  may  be  committed  to  the  examination 
and  judgment  of  his  highness,  and  of  two  and  thirty  of  the 
king's  subjects,  whereof  sixteen  to  be  of  the  clergy  of  this 
realm,  and  all  the  said  two  and  thirty  persons  to  be  chosen 
and  appointed  by  the  king's  majesty ;  and  that  such  of  the 
said  constitutions  and  canons,  as  shall  be  thought  and  deter- 
mined by  the  said  two  and  thirty  persons  or  the  more  part  of 
them  worthy  to  be  abrogated  and  annulled,  shall  be  abolite 
and  made  of  no  value  accordingly;  and  such  other  of  the 
same  constitutions  and  canons,  as  by  the  said  two  and  thirty 
or  the  more  part  of  them  shall  be  approved  to  stand  with  the 
laws  of  God :  and  consonant  to  the  laws  of  this  realm,  shall 
stand  in  their  full  strength  and  power,  the  king's  most  royal 
assent  being  first  had  and  obtained  to  the  same :  And  for*- 
asmach  as  such  canons,  constitutions,  and  ordinances,  as  here- 
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25  Hen.  8,     toforc  havc  been  made  by  the  clergy  of  this  realm,  cannot 

now  at  the  session  of  this  present  parliament,  by  reason  ot  the 

shortness  of  time,  be  viewed,  examined  and  determined  by  the 
king's  highness  and  two  and  thirty  persons  to  be  chosen  and 
appointed  according  to  the  petition  of  the  said  clergy  in  form 
above  rehearsed ;  it  is  therefore  enacted,  that  the  king  shall 
have  power  to  nominate  and  assign  at  his  pleasure  the  said 
two  and  thirty  persons  of  his  subjects,  whereof  sixteen  to  be 
of  the  clergy,  and  sixteen  to  be  of  the  temporalty  of  the  upper 
and  nether  house  of  the  parliament ;  and  if  any  of  the  said 
two  and  thirty  persons  so  chosen  shall  happen  to  die  before 
their  full  determination,  then  his  highness  to  nominate  others 
from  time  to  time,  of  the  said  two  houses  of  parliament,  to 
supply  the  number  of  the  said  two  and  thirty,  and  that  th^ 
same  two  and  thirty,  by  his  highness  so  to  be  named,  shall 
have  power  and  authority  to  view,  search,  and  examine  the 
said  canons,  constitutions,  and  ordinances  provincial  and  sy^ 
nodal  heretofore  made ;  and  such  of  them  as  the  king's  high* 
ness,  and  the  said  two  and  thirty  or  the  more  part  of  them, 
shall  deem  and  adjudge  worthy  to  be  continued,  kept  and 
obeyed,  shall  be  from  thenceforth  kept,  obeyed  and  executed 
within  this  realm,  so  that  the  king's  most  royal  assent  under 
his  great  seal  be  first  had  to  the  same ;  and  the  residue  of  the 
said  canons,  constitutions  and  ordinances  provincial,  which 
the  king's  highness  and  the  said  two  and  thirty  persons  or  the 
more  part  of  them  shall  not  approve  or  shall  deem  and  judge 
worthy  to  be  abolite,  abrogate  and  made  frustrate,  shall  from 
henceforth  be  void  and  of  none  effect,  and  never  be  put  in 
execution  within  this  realm.  Provided  that  such  canons,  con- 
stitutions, ordinances  and  synodals  provincial,  being  already 
made,  which  will  not  be  contrarient  or  repugnant  to  the  lawsi, 
statutes  and  customs  of  this  realm,  nor  to  the  damage  or  hurt 
of  the  king's  prerogative  royal,  shall  now  still  be  used  and 
executed,  as  they  were  afore  the  making  of  this  act,  till  such 
time  as  they  be  viewed,  searched  or  otherwise  ordered  and 
determined  by  the  said  two  and  thirty  persons,  or  the  more 
part  of  them,  according  to  the  tenor,  form  and  effect  of  this 
present  act" 
t7Heo.  8,  And  by  the  27  Hen.  8,  c.  15,  '^  Forasmuch  as  the  canons 
cannot  by  reason  of  the  shortness  of  the  time  be  examined 
during  this  session  of  parliament  ,*  the  king  shall  have  power 
to  nominate  the  two  and  thirty  persons,  sixteen  of  the  clergy. 


c.  19. 
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and  sixteen  of  the  laity,  either  before  or  after  the  dissolution  ^^^^'^' 
of  the  parliament ;  whose  power  shall  continue  for  three  years 
after  the  dissolution." 

And  by  the  35  Hen.  8,  c.  16,  the  said  power  was  continued  ^^^  ^* 
to  the  king  during  his  life,  and  by  the  same  statute  it  was  en- 
acted more  generally,  as  follows :  **  Until  such  time  as  the 
king  and  the  said  two  and  thirty  persons  have  accomplished 
the  effects  and  contents  before  rehearsed ;  such  canons,  con- 
stitutions, ordinances,  synodal  or  provincial,  or  other  eccle- 
siastical LAWS  OR  jurisdictions  SPIRITUAL,  as  be  yet  ac- 
customed and  used  here  in  the  Church  of  England,  which 
necessarily  and  conveniently  are  requisite  to  be  put  in  ure  and 
execution  for  the  time,  not  being  repugnant,  contrarient  or 
derogatory  to  the  laws  or  statutes  of  the  realm,  nor  to  the 
prerogatives  of  the  regal  crown  of  the  same,  or  any  of  them, 
shall  be  occupied,  exercised  and  put  in  ure  for  the  time,  within 
this  realm ;  and  that  the  ministers,  and  due  executors  of  them, 
shall  not  incur  any  damage  or  danger  for  the  due  exercising 
of  the  aforesaid  laws,  so  that  by  no  colour  or  pretence  of  them 
or  any  of  them,  the  minister  put  in  ure  any  thing  prejudicial 
or  contrary  to  the  regal  power  or  laws  of  the  realm :  any  thing 
whatsoever  to  the  contrary  of  this  present  act  notwithstanding.'* 

But  the  design  was  not  completed  in  that  king's  reign. 

In  the  reign  of  King  Edward  the  Sixth,  this  matter  was 
again  set  on  foot;  and  by  the  3  &  4  Ed.  6,  c.  11,  it  was  3a4Edw.6, 
enacted,  "  that  the  king  should  have  power  for  three  years,  to  *' 
appoint  sixteen  of  the  clergy,  whereof  four  to  be  bishops,  and 
sixteen  of  the  temporalty,  whereof  four  to  be  learned  in  the 
common  law,  to  compile  such  ecclesiastical  laws  as  aforesaid, 
not  being  repugnant  to  the  common  law  or  statutes  of  this 
realm." 

And  hereupon  King  Edward  the  Sixth  directed  a  com-  committee 
mission  to  thirty-two  persons ;  and  afterwards  appointed  a  aSS^Mhii 
sub-committee  of  eight  persons  to  prepare  the  work,  and  make 
it  ready  for  the  rest,  that  it  might  be  dispatched  with  the  more 
expedition.  Which  said  eight  persons  were,  Archbishop 
Cranmer,  Dr.  Goodrich,  Bishop  of  Ely,  Dr.  Cox,  the  King's 
Almoner,  Peter  Martyr,  doctor  in  divinity,  William  May  and 
Rowland  Taylor,  doctors  of  law,  John  Lucas  and  Richard 
Goodrich,  esquires ;  by  whom  the  work  was  undertaken,  di- 
gested and  fashioned,  according  to  the  method  of  the  Roman 
Decretals,  and  called  by  the  name  of  Reformatio  Legum  JEccle- 
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nasticarumi^p);  the  style  whereof  was  corrected  and  perfected 
by  Dr.  Haddon  and  Sir  John  Cheek  (9).  But  the  King  dying 
soon  after^  the  royal  confirmation  thereof  was  not  obtained. 

In  the  reign  of  Queen  Mary^  all  the  aforesaid  acts  were  re- 
pealed, by  the  statute  of  1  &  2  P.  82;  M.  c.  8.  And  so  the 
matter  rested  till  the  first  year  of  Queen  Elizabeth,  when  by 
the  statute  of  1  Eliz.  c.  1,  the  aforesaid  act  of  the  S5  Hen.  8, 
c.  19,  was  revived,  and  extended  to  the  queen,  her  heirs,  and 
successors  (the  rest  of  the  aforementioned  acts  still  remaining 
repealed). 

In  pursuance  of  which  revival  and  extension,  it  was  pro- 
posed in  Convocation,  in  the  fifth  year  of  Queen  Elizabeth,  to 
move  the  Queen's  majesty  in  that  behalf,  and  afterwards,  by 
the  endeavours  of  Archbishop  Parker,  it  was  set  on  foot  in  the 
parliament  of  the  1?  Eliz.  and  by  a  leading  member  recom- 
mended to  the  consideration  of  the  House  of  Commons :  but 
after  that,  we  hear  no  more  of  it. 

So  that  by  this  statute,  until  such  reformation  as  aforesaid 
shall  take  effect,  the  canon  law,  so  far  as  the  same  was  re- 
ceived here  before  the  said  statutes,  and  is  not  contrarient  to 
the  common  law,  nor  to  the  statute  law,  nor  to  the  prerogative 
royal,  is  recognized  and  enacted  to  be  in  force  by  authority  of 
parliament.  Therefore  the  business  upon  this  head  must  be, 
to  inquire  first  what  is  the  canon  law  upon  any  point :  and  then 
to  find  out,  how  far  the  same  was  received  here  before  the 
said  statute;  and  then  to  compare  the  same  with  the  common 
law,  and  with  the  statute  law,  and  with  the  law  concerning  the 
King's  prerogative  (which  is  also  part  of  the  common  law) : 
and  firom  thence  will  come  out  the  genuine  law  of  the  Church. 

Under  this  head  concerning  the  canon  law,  are  to  be 
reckoned  also  the  constitutions  and  canons  made  in  the  Con- 
vocation of  the  province  of  Canterbury,  in  the  year  1608 ;  and 
ratified  by  the  King,  for  himself,  his  heirs  and  successors: 
Which  were  also  received  and  passed,  about  two  years  after  in 
the  province  of  York. 

(p)  ["  I  shall  justify  my  interpretation  of  them  by  a  Quotation  from  the 
Reformatio  Legum;  a  work  of  great  authority  in  determmiug  ^e  practice 
of  these  times,  whatever  may  be  its  correctness  in  matters  of  law.*' — Per  Lord 
Stowell,  in  Hutchim  ▼.  Dengiloe  and  Loveland,  I  Consist.  179. — Ed.] 
(g)  [See  Milton's  Ninth  Sonnet : — 

«Thy  age,  like  ours,  oh !  soul  of  Sir  John  Cheek, 
Hated  not  learning  worse  than  toad  or  asp 
When  thou  taught'st  Cambridge  and  King  Edward  Greok."— Eo.] 
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Concerning  the  authority  of  these  canons,  and  consequently  lom 
the  power  of  the  convocation  to  make  laws  (with  the  royal  Jodgmant 
assent  and  approbation),  much  dispute  hath  been  made;  but  ''"*"''" 
the  matter  seemeth  now  to  be  finally  settled  in  the  case  of 
Middleton  v.  Croft  (r),  10  Geo.  2.    In  which  Lord  Hardwicke, 
then  Lord  Chief  Justice  of  the  King's  Bench,  delivered  the 
resolution  of  the  court  to  this  effect:  ''One  question  in  this 
cause  is,  whether  the  makers  of  the  canons  of  1603,  had  a 
power  to  bind  the  laity  ?    They  were  made  by  the  bishops  and 
clergy  in  convocation  convened  by  the  king's  writ,  and  con- 
firmed by  him  under  the  great  seal ;  but  the  defect  objected 
to  them  is,  that  they  were  never  confirmed  by  parliament,  and 
for  this  reason,  though  they  bind  the  clergy  of  the  realm,  yet 
they  cannot  bind  the  laity  for  want  of  a  parliamentary  con* 
firmation.    And  some  of  the  counsel  in  their  argument  seemed 
to  admit  it,  by  putting  the  case  upon  the  foot  of  the  ancient 
canon  law ;  but  as  the  other  counsel  who  argued  on  that  side 
did  not  give  it  up,  it  is  become  necessary  to  examine  and  de- 
termine a  point  of  so  great  moment  to  the  constitution  of 
England,  in  order  to  settle  the  law  thereupon.    And  on  the 
best  consideration  we  have  been  able  to  give  it,  we  are  all  of 
opinion  that  the  canons  of  1603,  not  having  been  confirmed  by 
parliament,  do  not  propria  vigore  bind  the  laity ;  I  say,  propria 
vigore,  by  their  own  force  and  authority ;  for  there  are  many 
provisions  contained  in  these  canons  which  are  declaratory  of 
the  ancient  usage  and  law  of  the  Church  of  England,  received 
and  allowed  here,  which,  in  that  respect,  and  by  virtue  of  such 
ancient  allowance,  will  bind  the  laity ;  but  that  is  an  obligation 
antecedent  to,  and  not  arising  from  this  body  of  canons. 
They  who  look  into  Spelman's  collection  will  find  much 
matter  in  the  ancient  councils,  that  may  serve  for  illustration 
and  ornament;   but  as  those  were  often  mixed  assemblies, 
composed  partly  of  clergy  and  partly  of  laymen ;  sometimes 
the  king  with  his  nobility,  at  other  times  some  of  the  commons 
likewise,  are  mentioned  as  present.     But  whether  they  had 
suffrages  in  these  councils  or  not,  and  in  what  manner  they 
were  sent  thither,  whether  by  election,  or  by  what  other  kind 
of  constitution,  is  very  uncertain  and  obscure.    The  like  may 
be  said  of  several  councils  held  in  the  earliest  times  following 
the  coming  in  of  the  Norman  line ;  and  afterwards  there  is  a 

(r)  Str.Bap.  1056;  2  Atkjrm's  Rep.  650. 
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Lord  frequent  mixture  of  the  legatine  authority,  which  arose  merely 

Hardwicke*s     ,  ^ 

Jadgment  on  by  papal  usurpatiOD. 

1003.  "'  "  Upon  this  important  question  therefore,  it  is  proper  for 
judges  to  proceed  upon  surer  foundations;  which  are,  the 
general  nature  and  fundamental  principles  of  our  constitution, 
acts  of  parliament,  and  resolutions  and  judicial  opinions  in 
our  books ;  and  from  these  to  draw  our  conclusions. 

*^  No  new  law  can  be  made  to  bind  the  whole  people  of  this 
land,  but  by  the  king,  with  the  advice  and  consent  of  both 
houses  of  parliament,  and  by  their  united  authority.  Neither 
the  king  alone,  nor  the  king  with  the  concurrence  of  any  par- 
ticular number  or  order  of  men,  hath  this  high  power.  The 
binding  force  of  these  acts  of  parliament  arises  from  that 
prerogative,  which  is  in  the  king  our  sovereign  liege  lord; 
from  that  personal  right  which  is  inherent  in  the  peers  and 
lords  of  parliament,  to  bind  themselves  and  their  heirs  and 
successors  in  their  honours  and  dignities ;  and  from  the  dele- 
gated power  vested  in  the  commons  as  representatives  of  the 
people ;  by  reason  of  this  representation,  every  man  is  said  to 
be  party  to,  and  the  consent  to  every  subject  is  included  in  an 
act  of  parliament. 

"  But  in  canons  made  in  convocation,  and  confirmed  by  the 
crovm  only,  all  these  requisites  are  wanting,  except  the  royal 
assent ;  there  is  no  intervention  of  the  peers  of  the  realm,  nor 
any  representation  of  the  commons. 

''  It  was  said  indeed  by  some  of  the  civilians  in  this  cause, 
that,  even  in  parliament,  there  is  not  an  actual  representation 
of  all  orders  and  degrees  of  men,  there  being  more  subjects 
who  do  not  vote  in  elections  than  who  do.  But  that  doth  not 
make  it  cease  to  be  a  representation.  It  was  impossible  that 
all  could  join  in  the  election ;  and  therefore  our  constitution 
hath  fixed  it  in  those  who  are  possessed  of  the  most  valuable 
and  fixed  sort  of  property.  A  notion  also  was  advanced  in 
this  argument,  that  the  parson  represented  the  parish :  but  how 
can  that  be,  when  we  all  know,  that  the  parson  is  not  elected 
by  them  ?  The  writ  is  to  summon  to  convocation  the  whole 
clergy;  and  the  premonition  is,  that  archdeacons  and  deans 
shall  come  in  person,  and  the  rest  by  their  representatives. 
These  show  plainly  that  the  clergy  only  are  called,  and  that 
the  proctors  are  chosen  to  represent  the  clergy  only.  Hence 
arises  the  distinction  between  canons  made  in  ancient  councils 
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confirmed  by  the  empire  after  it  became  ChrisUan^  and  tliose  Loni 
made  here.  The  Emperor^  according  to  Justinian  and  the  jndtDicntoB 
Digest,  had  a  legislative  power;  and  when  tliey  received  his  ims.* 
ccmfirmationi  they  had  their  fiiU  authority.  But  that  is  not  the 
case  here :  the  crown  hath  not  the  full  legislative  power :  and 
It  is  therefore  rigidly  said  in  2  Salk.  673|  that  the  king's 
consent  to  a  canon  in  re  ecclesiasticaf  makes  it  a  law  to  bind 
the  clergy,  but  not  the  laity :  And  no  one  can  say,  that  the 
consent  of  the  people  is  included  in  the  royal  confirmation. 
Another  argument  is,  that  by  our  constitution  the  power  of 
imposing  taxes  is  co-extensive  with  the  power  of  making  new 
laws.  The  parliament  lays  taxes  upon  all  the  people ;  but  the 
clergy  never  pretended  to  tax  any  but  themselves  («)•  And  it 
seems  almost  an  absurdity  to  say,  that  when  the  clergy  in  con* 
vocation  cannot  charge  the  laity  with  one  farthing  by  way  of 
tax  or  imposition,  cannot  even  create  a  new  fee  to  be  paid  by 
them,  yet  that  the  clergy  should  have  it  in  their  power  to  enact 
new  laws,  for  disobeying  which,  the  laity  shall  incur  the  penalty 
of  excommunication,  which  is  to  be  carried  into  execution  by 
the  loss  of  their  liberty,  and  a  disability  to  sue  for  and  dispose 
of  their  personal  estates.  This  would  certainly  be  to  affect  the 
laity  in  their  property  in  a  very  high  degree ;  and  yet  it  is  ad* 
mitted,  that  the  clergy  by  synodical  acts  cannot  charge  the 
property  of  the  laity. 

'^  In  all  the  acts  of  parliament  since  the  Reformation,  for 
confirming  forms  of  prayer  and  other  ecclesiastical  consti* 
tntions,  the  preambles  show,  that  the  clergy  in  convocation 
were  only  considered  as  the  proper  assembly  to  prepare  and 
propound  them,  but  not  to  enact  or  give  them  their  force.  It 
was  objected  indeed  in  this  argument,  that  the  confirmation  in 
parliament  did  not  give  being  to  them  as  laws  to  bind  the  laity; 
but  was  designed  merely  to  enforce  them  by  the  addition  of 
temporal  penalties.  But  that  is  not  the  only  reason,  though  it 
is  one.  The  true  use  of  these  confirmations  in  parliament  was, 
the  extension  of  such  constitutions  over  the  laity,  who  would 
otherwise  not  be  bound.  It  hath  also  been  said,  that  at  least 
they  should  bind  the  laity  in  re  ecclesiasticL — But  this  proves 
a  great  deal  too  much ;  there  are  many  things  of  an  ecclesias- 
tical nature,  which  no  canon  can  touch,  as  the  case  of  tithes, 
the  degrees  of  consanguinity,  and  the  operation  of  administra- 

(s)  [See  title  €Conko(Ation.«-ED.] 
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tions ;  and  if  this  argument  would  hold,  they  might  overturn 
the  common  law  as  to  the  heirship  of  lands,  and  the  division 
of  personal  estates;  which  would  never  be  endured ,  for  these 
are  matters  which  have  always  been  regulated  by  the  legis- 
lature." And  after  considering  the  cases  which  had  been 
alleged  on  both  sides,  he  concludes  upon  the  whole,  and  lays 
it  down  as  the  deliberate  resolution  of  the  whole  court,  that 
the  canons  of  1603  do  not  propria  vigare  bind  the  laity* 

In  the  aforesaid  case,  the  point  was  not  in  question,  whether 
or  how  far  the  said  canons  are  obligatory  upon  the  clergy*  It 
seemeth  generally  to  be  understood,  that  they  are  binding  in 
that  respect.  And  it  is  to  be  observed,  that  there  are  very 
many  particulars  in  those  canons  which  are  taken  from  the 
ancient  canon  law  received  here  before  the  said  statute  of  S5 
Hen.  8.  And  therefore,  upon  this  head,  it  is  to  be  inquired, 
how  much  of  those  canons  is  agreeable  to  the  ancient  canon 
law,  and  how  much  is  added  of  new  by  the  convocation  of 
1603 ;  for  in  the  former  case,  the  same  will  be  obligatory  both 
upon  the  clergy  and  laity;  and  in  the  latter  case,  upon  the 
clergy  only. 

Yet  there  seemeth  to  be  one  exception  to  this  general  rule^ 
and  that  is,  with  respect  to  those  officers  of  the  ecclesiastical 
court  which  are  laymen,  as  registers,  proctors,  and  apparitors 
(and  we  may  add  also  churchwardens,  who  are  officers  attend- 
ant on  the  courts  of  visitation,  there  to  give  information  of 
ofiences) ;  for  as  to  these,  the  temporal  courts  in  the  acyudi- 
cations  which  have  been  made,  do  proceed  upon  a  supposition 
that  these  canons  are  in  force.  But  according  to  the  foregoing 
doctrine,  the  distinction  must  be  this :  That  the  regulation  of 
the  officers  according  to  the  measures  prescribed  by  these 
canons,  is  not  so  much  of  necessity  as  of  convenience ;  that 
the  canons  in  these  respects  are  a  good  rule  to  go  by,  but  not 
of  peremptory  obligation;  and  therefore  that  the  authority 
which  the  court  exerciseth  over  its  officers  according  to  these 
canons,  is  not  from  the  canons  themselves,  but  from  that  power 
which  every  court  hath  over  its  own  officers,  by  the  common 
law,  by  the  ancient  canon  law,  and  by  every  law ;  for  without 
this,  there  could  be  no  courts  at  all. 


The  OommoD 
Law. 


III.  The  COMMON  LAW  is  80  called,  because  it  is  the  com* 
mon  municipal  law  or  rule  of  justice  throughout  the  king- 
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dom  (0*    For  although  there  are  divers  particular  laws^  aome  n*  commm 

by  cuatom  applied  to  particular  places,  and  some  to  particular  — • 

causes :  yet  that  law,  which  is  common  to  the  generality  of  all 
persons,  things,  and  causes,  and  hath  a  superintendency  over 
those  particular  laws  that  are  admitted  in  relation  to  particular 
places  or  matters,  is  the  common  law  of  England. 

This  is  usually  called  lex  nan  icripta  {u) ;  not  as  if  all  those 
laws  of  which  it  consisteth  were  only  oraU  or  communicated 
from  the  former  ages  to  the  latter  merely  by  word ;  for  all 
those  laws  have  their  several  monuments  in  writing,  whereby 
they  are  transferred  from  one  age  to  another,  and  without 
which  they  would  soon  lose  all  kind  of  certainty ;  for  as  the 
civil  and  canon  laws  have  their  canons,  decrees,  and  decretal 
determinations  in  writing,  so  those  laws  of  England  which  are 
not  comprised  under  the  title  of  acts  of  parliament,  are  for  the 
most  part  extant  in  records  of  pleas,  proceedings  and  judg- 
ments, in  books  of  reports  and  judicial  decisions,  in  tractates  of 
learned  men's  arguments  and  opinions,  preserved  from  ancient 
times,  and  still  extant  in  writing.  But  they  are  styled  tm« 
written  latoSf  because  their  authoritative  and  original  insti- 
tutions are  not  set  down  in  writing  in  that  manner,  or  with 
that  verbal  explicitness,  that  acts  of  parliament  are ;  but  they 
are  grown  into  use,  and  have  acquired  their  binding  power 
and  the  force  of  laws,  by  a  long  and  immemorial  usage,  and 
H>y  the  strength  of  custom  and  reception  in  this  kingdom ;  the 
matter  indeed,  and  the  substance  of  those  laws,  are  in  writing, 
but  the  formal  and  obliging  force  or  power  of  them  grows  by 
long  use  and  custom.  For  custom  generally  received  in  this 
kingdom  obtains  the  force  of  law,  and  is  that  which  gives 
power  sometimes  to  the  canon  law  and  sometimes  to  the  civil 
law,  in  the  respective  courts  wherein  they  are  in  use;  and 
again,  controls  both,  when  they  cross  other  customs  that  are 
generally  received  in  the  kingdom. 

As  to  the  rise  and  original  of  this  common  law,  it  is  to  be 
understood,  that  afler  the  decay  of  the  Roman  empire,  this 
nation  was  invaded  by  several  different  people  s  each  of  whom, 
more  or  less,  introduced  their  own  laws  in  the  places  where 

(t)  Hale*s  Hist  Com.  Law;  3  Co.  10,  Co.  Pref. 

(u)  Scribere  leges  is  in  truth  yc«t»'  ^t^ff  ^  ^^^^  lavs.  The  Ux  nan 
icrtpia  k  tlicRfore  that  law  which  derives  its  Ibroe  ftom  eiiilom,  not  fipom 
positive  ffineftmept* 
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The  Common  they  Settled.    When  the  kingdom  became  united  under  one 

—  monarchy  the  several  laws  were  collected  and  formed  into  one 

general  law  of  the  realm. 

Alfred,  who  was  the  first  sole  monarch  after  the  Saxon 
heptarchy,  about  the  year  896  collected  all  the  laws  into  one 
book,  and  commanded  them  to  be  observed  throughout  the 
whole  kingdom,  which  before  only  affected  certain  parts 
thereof. 

After  him,  Edward  the  Confessor,  who  began  his  reign  in 
the  year  1041,  out  of  the  former  laws  composed  a  system 
which  he  called  the  common  law ;  upon  which  account  he  is 
styled  by  our  historians,  the  restorer  of  the  English  laws. 

Afterwards,  William  the  Conqueror,  with  the  advice  of  his 
council,  on  consideration  of  all  the  laws  and  customs,  abro- 
gated some,  and  established  others  ;  to  which  he  added  some 
of  his  own  country  laws,  which  he  judged  most  to  conduce  to 
the  preservation  of  the  peace. 

William  Rufus,  his  son,  broke  through  the  ancient  laws  and 
customs  which  his  father  had  established.  But  the  con- 
queror's next  son.  King  Henry  the  First,  sumamed  Beauclerk, 
from  his  eminent  learning,  abolished  all  the  evil  customs  which 
his  brother  had  introduced,  and  restored  the  laws  of  Edward 
the  Confessor,  with  those  amendments  which  his  &ther  had 
made  by  the  advice  of  his  barons. 

The  next  succeeding  kings,  in  like  manner,  confirmed  all' 
the  aforesaid  laws  and  customs,  and  enacted  new  laws  as  occa- 
sion required,  by  the  advice  and  consent  of  the  great  council 
of  the  realm ;  the  original  records  of  which  being  lost,  they 
remain  only  now  as  parts  of  the  common  law. 

For  we  have  no  original  or  authentic  transcripts  of  acts  of 
parliament,  ancienter  than  the  reign  of  King  Henry  the  Third. 
But  undoubtedly  such  there  were.  And  many  of  those  things 
that  we  now  take  for  common  law  were  originally  acts  of  par- 
liament, though  now  not  to  be  found  of  record.  And  if  in 
that  next  age  the  statutes  made  in  the  time  of  Henry  the  Third 
and  Edward  the  First  should  be  lost,  yet  even  those  may  pos- 
sibly in  future  times  pass  for  parts  of  the  common  law ;  and 
indeed,  by  long  usage,  and  the  many  resolutions  grounded 
upon  them,  and  by  their  great  antiquity,  they  seem  even  already 
to  be  incorporated  with  the  common  law:  and  that  this  is  so^ 
may  appear,  though  not  by  records,  for  we  have  none  so  an* 
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cient^  yet  by  authentic  and  unquestionable  history,  wherein  a  The  Common 

man  may,  without  much  difficulty,  find  that  many  of  those  — ■ 

matters  which  are  now  used  and  taken  for  common  law,  were 
enacted  in  parliament  or  great  councils  before  the  reign  of 
King  Henry  the  Third.  But  yet,  those  constitutions  and  laws 
being  made  before  time  of  memory,  do  now  obtain,  and  are 
taken  as  part  of  the  common  law  and  immemorial  customs  of 
the  kingdom ;  and  so  they  ought  now  to  be  esteemed,  though 
in  their  original  they  were  acts  of  parliament. 

And  this  common  law  hath  been  committed  to  writing,  and 
delivered  down  to  the  present  times,  in  the  works  of  divers 
learned  men. 

Particularly  the  famous  and  learned  Glanvil,  Lord  Chief 
Justice  in  the  reign  of  King  Henry  the  Second,  wrote  a  book 
of  the  common  law,  which  is  said  to  be  the  most  ancient  com- 
position on  that  subject  now  extant. 

Bracton,  who  was  a  judge  in  the  reign  of  King  Henry  the 
Third,  wrote  a  very  learned  treatise  of  the  common  law,  to- 
wards the  latter  end  of  that  king's  reign ;  which  is  held  in 
great  estimation  to  this  day. 

Britton,  who,  as  some  say,  was  Bishop  of  Hereford,  or,  as 
others  say,  was  a  judge  (and  perhaps  he  might  be  both)  in  the 
times  of  King  Henry  the  Third,  and  King  Edward  the  First, 
composed  a  learned  work  on  the  common  laws  of  England, 
which  was  published  in  the  fifth  year  of  King  Edward  the 
First 

The  book  called  Fleta  was  written  by  some  learned  lawyer, 
who  being  committed  to  the  prison  of  the  Fleet,  had  leisure  to 
compile  it  there,  and  therefore  styled  it  by  the  name  of  the 
Fleet.  The  author  therefore  is  unknown  ;  but  it  appeareth  in 
his  book  that  he  lived  in  the  reigns  of  Edward  the  Second  and 
Edward  the  Third. 

And  firom  these,  and  other  books  of  the  common  law,  and 
from  original  records  and  other  authentic  monuments,  that  great 
lawyer.  Sir  Edward  Coke,  afterwards  Lord  Chief  Justice  of  the 
King's  Bench,  in  the  reign  of  King  James  the  First,  composed 
his  four  books  of  Institutes,  which  are  deservedly  esteemed  as 
most  valuable  repositories  of  the  common  law. 

Under  this  head  concerning  the  common  law,  are  to  be  con- 
sidered also  judicial  decisions,  or  determinations  in  the  courts 
of  justice.    Which,  although  by  virtue  of  the  laws  of  this 

VOL.  I.  c 
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i^^common  realm  they  bind  as  a  law  between  the  parties  thereto,  a«  to  the 
particular  case  in  question^  until  reversed  by  a  writ  of  error,  yet 
do  not  make  a  law  properly  so  called  (for  that  only  the  king 
and  parliament  can  do);  yet  they  have  a  great  weight  and 
authority  in  expounding,  declaring  and  publishing  what  the  law 
of  this  kingdom  is ;  especially  when  such  decisions  hold  a  con- 
sonancy  and  congruity  with  resolutions  and  decisions  of  former 
times. 

Of  these  decisions,  in  the  temporal  courts,  there  are  abundant 
instances  in  the  books  of  reports ;  but  of  cases  adjudged  in  the 
ecclesiastical  courts  no  collection  hath  been  published  (x) ; 
which  hath  been  one  cause  why  the  law  and  practice  of  those 
courts  is  not  so  generally  understood. 

Hereunto  may  be  added  also  the  register  of  writs ;  which 
writs,  although  they  are  not  strictly  law,  yet  being  compiled 
with  the  utmost  caution  and  judgment,  by  the  most  eminent 
and  experienced  sages  of  the  law,  are  deservedly  esteemed  as 
of  very  great  authority. 


The  Statnte 
Law. 


Thirty-Nine 
Articles  and 
Rubric  are 
art  of  the 
tatote  Law. 
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IV.  The  STATUTE  LAW  is  made  by  the  king,  the  lords  spi- 
ritual  and  temporal,  and  commons  in  parliament  assemblisd; 
that  is,  by  the  united  sui&ages  of  the  whole  kingdom,  either  in 
person  or  by  representative.  And  this  is  that  which  gives  unto 
acts  of  parliament  their  strength  and  superiority  above  all  other 
laws  in  this  kingdom  whatsoever ;  by  virtue  whereof  they  con- 
trol, alter,  mitigate,  repeal,  revive,  explain,  amend,  both  the 
common,  canon,  and  civil  laws,  and  actually  have  done  so  in 
abundance  of  instances.  These  statutes  or  acts  of  parliament 
bear  date  (as  was  observed  before)  from  the  reign  of  King  Henry 
the  Third;  and  new  statutes  have  been  enacted  in  every  king 
and  queen's  reign  since  that  time,  except  only  during  the  short 
reign  of  King  Edward  the  Fifth.  By  which  means,  in  the 
space  of  upwards  of  5(X)  years,  they  have  necessarily  become 
very  numerous,  and  not  a  little  confused,  so  that  there  is  need 
of  another  Justinian  to  revise  and  digest  them. 

Under  this  head,  we  are  also  to  reckon  the  Thirty-Nine 
Articles  of  Religion,  agreed  upon  in  Convocation,  in  the  year 

(x)  [This  evil  of  which  Dr.  Burn  complains  was  remedied  in  1818,  when 
Dr.  Fbillimore  published  the  first  volume  of  Repnorts  of  Cases  decided  in  the 
ficclestastical  Courts  at  Doctors  Commons  and  in  the  High  Court  of  Dele- 
gates. The  first  report  is  of  a  case  decided  in  1809 ;  since  1818  th«re  has 
Been  a  regular  series  of  Ecclesiastical  Heports.^£D.] 
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1562 ;  and,  in  like  manner,  the  Rubric  of  the  Book  of  Common 
Prayer :  which,  being  both  of  them  established  by  act  of  par- 
liament, are  to  be  esteemed  as  part  of  the  statute  law. 

These  are  the  constituent  parts  of  the  English  ecclesiastical  f^^^^^^*' 
law,  as  practised  and  exercised  in  the  ecclesiastical  courts  and 
in  the  courts  of  common  law.  But  besides  these,  there  are 
other  courts  which  in  many  instances  have  concurrent  juris- 
diction;  and  in  which  indeed  most  ecclesiastical  matters  of 
considerable  consequence  are  now  usually  determined,  namely, 
the  courts  of  equity  in  the  exchequer  and  in  the  chancery.  In 
these  are  cognizable  matters  of  tithes  and  moduses  for  the 
same,  causes  matrimonial  and  testamentary  and  other  things 
relative  thereunto,  as  appointing  of  guardians,  ordering  exe« 
cutors  and  administrators,  taking  care  of  the  interests  of  infants, 
payment  of  debts  and  legacies,  and  many  other  such  like.  And 
in  these  courts  the  determinations  are  made  according  to  the 
rules  of  equity  and  good  conscience;  and  more  especially  they 
take  cognizance  in  cases  where  no  provision,  or  not  sufficient 
provision,  is  made  by  the  ordinary  course  of  law ;  and  some- 
times they  will  mitigate  the  rigour  of  the  common  law,  where 
by  circumstances  there  happens  to  be  a  peculiar  hardship  or 
inconvenience  in  the  particular  case  in  question;  but,  ordi- 
narily, they  will  not  determine  against  the  known  and  estab* 
lished  maxims  of  the  common  law,  much  less  relieve  against 
an  act  of  parliament,  for  that  cannot  be  altered  but  by  the  same 
authority  which  established  it. 

As  to  what  is  delivered  concerning  the  Thirty-Nine  Articles  Thirtv.Nine 
above,  it  is  to  be  observed,  that  what  is  alleged  from  thence  in 
the  following  book  is  inserted,  not  as  a  matter  of  doctrine,  but 
as  matter  of  law ;  points  of  doctrine  being  foreign  to  the  author's 
whole  design. 

In  like  manner,  in  delivering  matters  of  law,  the  author  taketh 
not  upon  him  to  censure  or  approve  this  or  that  regulation  or 
establishment ;  it  being  his  province  to  inquire,  not  what  the 
law  ought  to  be,  but  what  it  is  :  and  he  hopeth  that  the  few 
observations  which  will  occur,  will  appear  not  to  be  strained 
or  impertinent  deductions,  but  naturally  resulting  from  the  un- 
deniable evidence  of  facts. 

It  sometimes  happeneth  that  the  same  law  falleth  in  under 

different  titles.   In  which  case,  that  each  title  may  be  as  it  were 

c2 
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a  compact  treatise  within  itself^  it  is  judged  proper  to  insert 
that  law  under  those  several  titles ;  repetition  in  such  case  being 
more  eligible,  than  referring  the  reader  to  other  parts  of  the 
bookj  as  it  is  better  to  show  a  man  the  way,  than  to  send  him 
elsewhere  for  information. 

In  citing  authorities,  the  author  hath  deemed  it  indispensable 
to  attribute  to  every  man  what  is  his  own,  having  often  ob- 
served, not  without  some  degree  of  indignation,  authors  of  great 
name  borrowing  from  others  without  acknowledging  the  debt. 
Therefore  he  acknowledgeth  his  vouchers  upon  all  occasions^ 
of  what  credit  soever  they  may  be,  endeavouring  at  the  same 
time  not  to  lay  more  burden  upon  any  one  than  he  can  very 
well  bear,  but  proportioning  his  authorities  according  to  the 
difficulty  and  importance  of  the  points  to  be  discussed ;  not 
vouching  authors  of  less  eminent  distinction  for  positions  of 
very  great  moment,  nor  thinking  it  needful  to  multiply  autho- 
rities in  points  not  controverted,  where  the  first  author  hath 
delivered  the  law,  and  others  only  have  copied  after  him. 

A  work  composed  of  such  a  variety  of  materials,  cannot  in 
any  respect  be  satisfactory  without  searching  the  foundations ; 
consequently,  it  hath  been  endeavoured  to  represent  not  only 
the  law,  but  the  history  of  that  law,  in  its  several  gradations^ 
from  its  first  beginning  under  the  Christian  emperors  till  its 
arrival  in  England;  from  thence,  during  the  Danish  and  Saxon 
periods  to  the  Norman  Conquest;  from  the  Norman  Conquest 
to  the  Reformation ;  and  from  the  Reformation  to  the  present 
time. 

In  like  manner  it  might  be  curious,  and  withal  not  difficult 
to  any  person  well  skilled  in  ecclesiastical  history,  to  trace  out 
the  several  peculiar  doctrines  (not  to  be  found  in  the  holy 
Scriptures),  which  are  or  have  been  professed  from  time  to  time 
by  different  sects  and  denominations  of  Christians. 

It  is  to  be  lamented,  that  amongst  the  professors  of  the  civil 
and  canon  law  on  the  one  hand,  and  of  the  common  law  on  the 
other,  so  little  of  candour  is  to  be  found ;  inasmuch  that  it  may 
be  laid  down  as  one  good  general  rule  of  interpretation,  that  what 
a  common  lawyer  voucheth  for  the  church,  and  a  canonist  or 
civilian  voucheth  against  it,  it  is  for  that  very  reason  of  so 
much  the  greater  authority. 

Contrary  judgments,  according  to  the  different  measures  of 
right  in  the  several  courts^  are  another  cause  of  regret.    And 
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not  seldom  the  determinations  in  the  same  court  have  been 
various.  For  though  truth  is  still  the  same,  yet  the  appre- 
hensions of  men  concerning  it  are  different ;  and  this  must 
unavoidably,  so  far,  be  the  parent  of  uncertainty. 

One  thing  further  is  to  be  noted,  that  in  all  the  books  of 
this  kind  there  is  a  distasteful  intermixture  of  Latin  and  Eng- 
lish throughout;  occasioned  by  the  Roman  civil  and  canon 
laws  (and  in  conformity  thereunto  our  own  provincial  and 
legatine  constitutions)  being  written  in  the  Latin  tongue ; 
these  the  author  hath  taken  the  liberty  to  exhibit  in  an  English 
literal  translation ;  judging  it  no  more  reasonable  to  preserve 
in  these  the  Latin  diction,  than  in  reciting  the  ancient  statutes 
and  authorities  of  the  common  law  to  preserve  the  original 
French. 
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1 1 . — Privily  of  the  crown  with  respect  to.  See  Attorney-General  v.  Sitwell, 
1  Y.  &  Coll.  p.  599,  as  to  a  sale  by  the  Commissioners  of  Woods 
and  Forests. 

13  r.— -As  to  the  right  of  presentation  under  the  Municipal  Corporation  Act, 
Hine  v.  Reynolds,  2  Scott's  N.  R.  394 ;  2  Mann.  &  Gianger,  71. 

133, — 21  Jac.  1,  c.27,  repealed  by  43  Geo.  3,  c.  58,  s.  3,  which  is  repealed  by 
9  Geo.  4,  c.  31,  s.  14  of  which  enacts,  ''that  if  any  woman  shall 
be  delivered  of  a  child,  and  shall,  by  secret  burying  or  otherwise  dis- 
posing of  the  dead  body  of  the  said  child,  endeavour  to  conceal  the 
birth  thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof,  shall  be  liable  to  be  imprisoned  with 
or  without  hard  labour,  in  the  common  gaol  or  house  of  correction 
foe  any  term  not  exceeding  two  years :  and  it  shall  not  be  necessary 
to  prove  whether  the  child  died  before,  at,  or  after  its  birth :  Pro- 
vided always,  that  if  any  woman  tried  for  the  murder  of  her  child 
shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury,  by  whose 
verdict  she  shall  be  acquitted,  to  find  in  case  it  shall  so  appear  in 
evidence,  that  she  was  delivered  of  a  child,  and  that  she  did  by 
secret  burying  or  otherwise  disposing  of  the  dead  body  of  such  child, 
endeavour  to  conceal  the  birth  thereof,  and  thereupon  the  court 
majr  pass  such  sentence  as  if  she  had  been  convicted  upon  an 
indictment  for  the  concealment  of  the  birth."  The  7  Will.  4  &  1 
Viet  c.  44,  provides  for  the  costs  of  prosecution.  The  7  Will.  4  & 
1  Vict  C.85,  s.  6,  partially  repealing  s.  13  of  9  Geo.  4,  c.  31,  enacts, 
''  that  whosoever,  with  intent  to  procure  the  miscarriage  of  any  woman, 
shall  unlawfully  administer  to  her  or  cause  to  be  taken  by  her  any 
pmson  or  other  noxious  thing,  or  shall  unlawfully  use  any  instru- 
ment or  other  means  whatsoever  with  the  like  intent,  shall  oe  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  liable  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  the  term 
of  his  or  her  natural  life,  or  for  any  term  not  less  than  fifteen  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

Bigamy. 

193.— Jiifer/  a/ler  words  "the  last  statute  on  the  subject  is  9  Geo.  4,  c.  31," 
which  by  sect  22  makes  the  punishment  seven  years  transportation, 
or  two  years'  imprisonment  with  or  without  hard  labour ;  but  which 
is  not  to  be  inflicted  where  the  husband  or  wife  has  been  continually 
absent  for  seven  years,  and  is  not  known  to  be  living  at  the  time  of 
the  second  marriage. 
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198. — 25  Edw.  3,  st.  5,  c.  2,  repealed  as  to  petit  treason  by  9  Geo.  4,  c.  31, 
8.  1,  and  8.  2  enacts,  that  every  oii^nce  \vhich  before  this  act  would 
have  amounted  to  petit  (reason,  shall  be  deemed  to  be  murder  only. 

200. — As  to  bishopric  of  Sodor  and  Man,  see  the  case  of  Bishop  ofSodor  and 
Man  and  the  Earl  of  Derby  v.  Duke  of  Atholl,  2  Ves.  sen.  337, 
Lord  Hardwicke. 

238.— Proceedings  by  archbishop  against  bishop.  The  Archbishop  of  Armagh 
deposed  the  Bishop  of  Clogher  from  his  bishopric;  the  bishop  never 
appearing,  and  proceedings  being  carried  on  in  his  absence.  The 
charge  was  the  commission  of  an  unnatural  crime.  The  case  is  not 
reported,  but  the  date  of  the  sentence  is  21st  October,  1822. 

Surial. 

262.— 30  Car.  2,  st.  1,  c.  3,  repealed  by  54  Geo.  3,  c.  108,  >  |^  ,,    - 

264 32  Car.  2,  c.  1,  repealed  by  54  Geo.  3,  c  108.  )  '''*  VHWuen, 

267. — The  48  Geo.  3,  c.  75,  provides  for  the  suitable  interment  in  Church- 
yards and  parochial  burying  grounds  in  England  for  such  dead 
human  bodies  as  may  be  cast  on  shore  from  the  sea  by  wreck  or 
otherwise. 

By  the  56  Geo.  3,  c.  128,  ecclesiastical  corporations  and  incum- 
bents are,  with  certain  consents  and  under  certain  circumstances, 
entitled  to  alienate  lands  for  the  enlarging  cemeteries  or  church- 
yards. The  7  &  8  Geo.  4,  c.  66,  enables  Uie  crown  to  grant  laodi 
under  certain  restrictions  for  cemeteries. 

Ci^aritabb  UM. 

308. — Where  all  parties  have  agreed  that  a  portion  of  a  fund,  to  the  benefit 
of  whicn  all  the  inhabitants  of  a  parish,  both  churchmen  and 
dissenters,  are  equally  entitled,  shall  be  applied  to  the  purposes  of 
educatioUf  the  court  will  not  consent  to  such  application,  unless 
such  education  be  accompanied  by  instruction  in  religion ;  and  tn 
settling  a  scheme  for  a  school,  will  direct  that  all  the  teachers  shall 
be  members  of  the  Established  Church,  and  that  no  rule  of  inter- 
pretation of  the  Scriptures  shall  be  adopted  other  than  that  which 
accords  with  the  doctrines  of  that  Church,  Jtt-Gen,  v.  Le  Grice, 
4  Jurist,  362.    V.  C.  Bruce's  Court. 

353.— At  to  repairing  chapel  of  ease  being  no  discharge  from  repairs  of  mother 
churcn.  Craven  v.  Sanderson,  7  B.  &  C.  880. 

358. — Right  of  churchwardens  to  appropriate  pews;  Rtynold$  v.  ikfon^on, 
2Moody&Rob.384. 

396. — Church-rate  avowedly  larger  than  necessaiy  for  the  current  year,  for 
the  purpose  of  liquidating  past  debts,  is  bad,  Farlar  ▼.  Chesterton,  2 
Moore,  r.  C.  330 ;  for  defraying  expenses  of  consecration  is  valid, 
though  no  faculty  had  been  granted,  Warner  y.  Gater,  2  Curt  315. 
Treasurer  of  Church  Missionun^  Society  in  London  assessed  for  oc- 
cupation of  premises,  Reg  v.  Wilson,  4  Per.  &  D.  130.  The  heading 
of  a  church-rate  may  be  added  after  it  has  passed.  White  v.  Beard, 
2  Curt.  486 ;  not  invalidated  by  particular  omissions,  ibid.  Practice 
as  to  confirmation  of  rate,  Scale  v.  Veley,  5  Jur.  101 7 ;  see  tin  Smith 
y.  Dixon,  2  Curt.  268.  Church-rate  cases  may  be  brought  by  letters 
of  request  to  the  Court  of  Arches,  Jolly  y.  BaineSf  4  Per.  &  D.  224 ; 
benenciid  occupation,  Reg.  y.  Sterry^  ibid.  130.  It  was  decided  by 
Dr.  Lushington  in  the  Consistory  of  London,  that  the  church- 
wardens cannot  make  a  rate  in  veshy  with  the  consent  of  the 
minority,  VeUy  andJodyn  y.  Goslings  May  5, 1842. 
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S.  IX.  392  a.— As  to  brawling  in  church,  lee  alio  Taylor  v.  MorUy^  1  Curt. 
482y  that  Lord  Stowell'i  dictum  as  to  brawhng  in  a  vestry  is  not  ap- 
plicable to  a  vitilation.  See  WiUiamt  v.  Hall,  I  Curt  597,  for 
Drawling  in  vestry.  The  3d  sect,  of  5  &  6  Edw.  6,  c.  4,  as  to  punish- 
ment for  drawing  weapons  in  church,  &c.  u  repealed  by  9  Ueo,  4, 
s.  31 ;  see  also  Cory  t.  ByroHf  2  Curt.  396,  brawling  in  church. 

388  0. — Where  there  are  several  churchwardens  acting  for  separate  districts, 
one  may  lay  complaint  for  nonpayment  of  rate,  under  53  Geo.  3, 
c.  127,  Reg,  V.  Fenion,  1  Gale  &  D.  17 ;  under  59  Geo.  3,  c.  12, 
s.  17,  it  is  not  necessary  that  they  should  accept  a  demise  of  lands 
to  them  under  a  conmion  seal ;  how  far  they  are  a  body  corporate, 
see  Smith  v.  Adkins,  8  Mee.  &  W.  236 ;  for  church-rate  made  by 
churchwardens  of  a  parish  under  Church-Building  Acts,  see  Varty 
V.  NunUf  5  Jur.  1138.  Churchwarden  not  punishable  for  opposing 
a  church-rate,  it  not  being  shown  that  the  church  had  suffered  there- 
by, Cooper  V.  Wickham,  2  Curt  303.  Custom  m&yf  sanction  a  rate 
not  maoe  in  vestry ;  but  that  the  salary  of  the  minister  is  among 
the  items  is  fatal  to  its  validity,  though  it  have  been  so  ever  since 
1600,  SHU  and  Bunn  v.  Palfrey,  5  Jur.  1162.  Power  of  church- 
wardens de  facto  to  enforce  payment  of  church-rate,  Ktg,  Y.Juitica 
of  St.  Clement's  Ipewich,  4  Per.  &  D.  481.  Right  of  rector  to  pre- 
side at  vestry,  Reg,  v.  D'Oyly,  ibid.  52. 
See  Addenda  to  9arii). 

C^mc^  in  ^t  CnUtAtH. 

415  mmm. — SetMe,  that  the  governor  of  a  British  colony  has  the  ecclesiastical 
power  of  an  ordinary,  without  that  authority  being  expressly  named 
m  his  commission,  Barham  v.  Lumley,  3  C.  &  P.  489,  per  Tenter- 
den,  J. 

By  a  bOl  now  passing  through  parliament,  Jamaica  and  Barbadoes 
are  to  be  dividea  into  mree  dioceses. 

436  a. — See  the  case  In  re  Philip  Taylor,  reported  6  Jurist,  319,  as  to  power 
of  Vice-Chancellor's  Court  at  Oxford. 
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Abbot  is  a  word  of  oriental  extraction,  from  the  Syriac 
Abba^  father;  as  that,  from  the  Hebrew  Ab,  of  the  same  sig- 
nification; and,  if  we  may  ascend  still  higher,  that  word  itself 
(as  many  others  which  occur  in  that  language)  proceedeth 
from  the  voice  of  nature,  being  one  of  the  most  obvious  sounds, 
to  express  one  of  the  first  and  most  obvious  ideas. 

The  general  law  concerning  abbies  and  other  religious 
houses  is  inserted  under  the  title  9^onSja(t0rf(0« 


Abeyance,  from  the  French  bayeVi  to  expect,  is  that 
which  is  in  expectation,  remembrance  and  intendment  of  law. 
By  a  principle  of  law,  in  every  land,  there  is  a  fee  simple  in 
somebody,  or  else  it  is  in  abeyance;  that  is,  though  for  the 
present  it  be  in  no  man,  yet  it  is  in  expectancy,  belonging  to 
him  that  is  next  to  enjoy  the  land  (a). 

Thus  if  a  man  be  patron  of  a  church,  and  presenteth  a  clerk 
to  the  same,  the  fee  of  the  lands  and  tenements  pertaining  to 
the  rectory  is  in  the  parson ;  but  if  the  parson  die,  and  the 
church  becometh  void,  then  is  the  fee  in  abeyance^  until  there 
be  a  new  parson  presented,  admitted  and  inducted.     For  the 

{a)  1  Inst.  342. 
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frank  tenement  of  the  glebe  of  a  parsonage,  during  the  time 
the  parsonage  is  void,  is  in  no  man,  but  in  abeyance  or  expec- 
tation, belonging  to  him  who  is  next  to  enjoy  it  (6). 

By  presentment  and  institution  (c)  the  new  incumbent  ac- 
quires di  freehold  in  the  parsonage,  but  the  fee  simple  of  the 
parsonage  is  neither  in  the  parson  or  patron,  but  in  perpetual 
abeyance;  and  the  reason  why  by  the  common  law  they  might, 
with  the  consent  of  the  ordinary,  grant  a  rent-charge  out  of  the 
glebe,  was,  that  the  grant  bound  the  patron  and  his  heirs,  and 
the  ordinary  and  his  successors  {d).  Bishops  and  abbots  were 
supposed  to  have  a  possession  in  fee,  but  parsons  were  con- 
sidered to  have  no  more  than  an  estate  for  life  (e).  But  in 
some  respects  they  had  a  qualified  fee ;  for  before  the  13  Eliz. 
where  parson,  patron  and  ordinary  made  a  lease  foir  years, 
there  being  a  previous  grant  of  the  next  avoidance,  and  the 
presentee  of  the  grantee  was  inducted,  and  died,  it  was  held 
that  by  entry  upon  the  parsonage  he  was  seised  in  his  demesne 
so  as  to  avoid  the  lease,  not  only  for  himself  but  his  successor, 
the  next  presentee  of  the  patron  (/).  Though  bishops  held 
in  fee,  their  grants,  and  those  of  other  sole  corporations,  re- 
quired   confirmation    to   bind    their   successors.  —  See   titles 

Heasfesf  and  (Etebe  Hantid. 


g|(rr00ton  IBas— see 


[  2  ]  9(0l9t1^. 

ACOLYTH,  acolythus,  axoXoudoj,  in  our  old  English  called 
a  cokt,  was  an  inferior  church  servant,  who  next  under  the 
subdeacon  waited  on  the  priests  and  deacons,  and  performed 
the  meaner  oflSces  of  lighting  the  candles,  carrying  the  bread 
and  wine,  and  paying  other  servile  attendance  (g),  [[This 
officer  was  appointed  by  the  bishop  and  the  archdeacon ;  the 
former  informed  him  what  his  duty  was ;  the  latter  placed  a 
taper  in  his  hands  (A). — Ed.)] 

(b)  Terms  of  the  Law.  (/)  Cro.  Car.  582;  Hob.  7;  7  Co. 

(c)  [Induction  also  is   necessary    7 ;  Earl  of  Bedford's  case, 

irhere  the  rights  of  the  crown  are        (e)  Kennett's  Paroch.  Antiq.  Gloss, 

concerned.   See  Rolle's  Abr.  tit.  Pre-  v.  Acolyth. 

sentment;  and  Att.  Gen,  y.Wycliffe,        (h)   [Bingham's  Antiq.  of  Christ. 

H.  1949,  I  Ves.  80.— Ed.]  Ch.  citing  the  4th  CouncQ  of  Car- 

(d)  Litt.  8.  648.  thage.— Ed.] 

(e)  Co.  Litt.  341. 


(  ^  ) 
WftainiiUvation. 

The  administration  of  intestates'  effects  being  connected  in 
many  particulars  with  the  law  concerning  last  wills  and  testa- 
ments^ the  whole  is  treated  of  together  under  the  title  QSIUI^^ 


91imt00iim— see  ismttltt^ 


aUttltnrs— see  jfiAsLVtiagt. 


!•  LiNDWOOD  says  that  by  the  civil  law  none  could  be  Wbomaybe. 
advocate,  but  he  who  had  studied  for  five  years  (i). 

By  the  civil  law,  advocates  who  undertake  the  defence  of 
causes  are  directed  to  be  sworn  on  the  holy  evangelists  in  each 
individual  cause,  "  That  to  the  utmost  of  their  power  and  abi- 
lity, omitting  no  possible  exertions,  they  will  endeavour  to  pro- 
cure for  their  client  a  just  and  true  decision  of  the  suit ;  that 
they  will  not  knowingly  and  contrary  to  conscience  patronise 
any  cause  which  they  shall  find  to  be  wicked,  desperate,  or 
supported  by  falsehood ;  but  that  if  in  the  course  of  the  pro- 
ceedings they  shall  make  such  a  discovery,  they  shall  withdraw 
themselves  entirely  fi-om  the  conduct  of  it  (A)." 

But  this  is  mitigated  by  a  constitution  of  Archbishop  Peck-  [  3  ] 
ham  to  three  years ;  by  which  it  is  enjoined  that  none  shall 
be  permitted  to  exercise  the  office  of  advocate,  unless  he  shall 
have  been  for  three  years  at  least  a  diligent  hearer  of  the  canon 
and  civil  law.  And  he  shall  give  proof  of  this  by  his  own 
oath,  if  the  same  shall  not  appear  by  proper  testimony,  or  by 
the  notoriety  of  the  fact  (/). 

Generally,  by  the  usage  and  practice  of  England  and  other 
countries  at  this  day,  a  person  may  be  admitted  to  this  office, 
who  has  taken  a  doctor  of  laws'  degree  (m). 

In  the  case  of  The  King  v.  The  Archbishop  of  Canterbury, 
H.  47  Geo.  3,  an  application  was  made  to  the  Court  of  King's 

(i)  Lind.  (edit.  Oxon.)  76 ;  Cod.  2,  tiam  conviciandi  et  maledicendi  te- 

7,  11,  Proem.  Dig.  meritatem  prorumperet,  agent  quod 

{k)  Cod.  3, 1, 14.    Conf.  Stracban's  causa  desiderat,  temperent  se  ab  inju- 

Domat's  Civil  Law,  v.  2,  p.  505,  and  ri^,  nemo  ex  Industrie  protrabat  jur- 

1  filack.  Comm.  21.     [**  Ante  omnia  gium/'isthe  dignified  admonition  of 

autem  universi  advocati  ita  prsbeant  tbe  Code. — 1. 2,  t.  6. — Ed.] 
patrocinia  jurgantibus:  ut  non  ultra,        (/)  Lind.  75. 
quim  litiuro  poscit  utilitas,  in  licen-        (m)  Ayl.  Parerg.  2d  edit.  54. 

b2 


3  ja&bocatt. 

Bench  for  a  mandamus  to  the  archbishop,  to  issue  his  fiat  to 
the  vicar-general  of  the  province  of  Canterbury,  for  the  pur- 
pose of  making  out  a  rescript  under  the  seal  of  the  vicar- 
general,  commanding  the  dean  of  arches  to  admit  Dr.  High- 
more  as  an  advocate  in  the  Court  of  Arches.  Dr.  Highmore 
had  taken  his  doctor  of  laws'  degree  at  Cambridge,  and  the  fiat 
was  refused,  because  he  had  been  admitted  into  deacon's 
orders.  Lord  Ellenborough,  C.  J.,  "  There  ought  in  all  cases 
to  be  a  specific  legal  right,  as  well  as  the  want  of  a  specific 
legal  remedy,  in  order  to  found  an  application  for  a  mandamus. 
Nothing  appears  to  show  that  Dr.  Highmore  has  any  legal 
right  to  what  he  claims,  more  than  any  other  of  his  majesty's 
subjects,  therefore  we  cannot  interfere  (w)." 

by  the  statute  of  the  3  Jac.  c.  5,  no  recusant  convict  shall 
practise  in  the  civil  law  as  advocate  (o). 

Admisjion.  2.  By  55  Geo.  3,  c.  184,  every  admission  of  any  person  to 
the  office  of  advocate  in  any  ecclesiastical  or  admiralty  court 
shall  be  upon  a  50/.  stamp. 

Oaih.  3.  He  who  desireth  to  be  promoted  to  the  office  of  advocate 

generally,  shall  make  oath  before  the  diocesan  where  he  was 
born  or  doth  inhabit,  that  in  the  causes  he  shall  undertake  he 
[  4  ]  will  perform  the  part  of  a  faithful  patron,  not  to  pervert  or 
delay  justice  to  the  adverse  party,  but  by  defending  the  cause 
of  his  client  by  law  and  reason.  Also  in  matrimonial  causes 
and  elections  he  shall  not  be  admitted  to  plead,  unless  he  will 
take  the  like  oath  particularly  therein;  nor  in  other  causes 
before  an  ecclesiastical  judge  shall  he  be  admitted  for  a  longer 
space  than  three  terms  without  such  oath,  unless  it  be  in  be- 
half of  his  own  church,  or  for  his  lord,  or  known  fi"iend,  or  for 
a  poor  man,  a  stranger,  or  person  in  misery.  And  all  who 
shall  act  contrary  hereunto,  shall  be  ipso  facto  suspended  fi-om 
their  office,  until  they  shall  make  competent  satisfaction,  and 
shall  be  otherwise  duly  punished  upon  conviction  of  their 
offence  (p). 

And  by  a  constitution  of  Othobon,  no  person  shall  be  ad- 
mitted to  be  advocate  in  any  cause,  unless  he  shall  first  pro- 
duce a  certificate  of  the  said  oath  being  made  from  the  dio- 
cesan before  whom  he  was  sworn,  or  shall  take  such  oath 
again(^\  C^^^  ^his  practice  has  been  long  discontinued. — Ed.] 
There  is  a  constitution  of  the  same  prelate  ne  clerici  advo- 
cati  sint  in  causis  secularibus  (r).  [[See  Dr.  Highmore's  case, 
cited  above. — Ed.]] 

Hj»^Office  in  4.  «  For  the  furtherance  and  increase  of  learning,  and  the 
advancement  of  civil  and  canon  law,  it  is  ordained  that  no  proc- 
tor, exercising  in  any  of  the  archbishop's  courts,  shall  enter- 
tain any  cause  whatsoever,  and  keep  and  retain  the  same  for 

(n)  8  East's  Rep.  213.  (g)  Athon.  123. 

(o)  Sect.  8.  (r)  Ath.  91. 

(/i)  Otho.;  Athon.  edit.  Oxon.  70. 


two  court  days,  without  the  counsel  and  advice  of  an  advocate, 
under  pain  of  a  year  s  suspension  from  his  practice ;  neither 
shall  the  judge  have  power  to  release  or  mitigate  the  said 
penalty,  without  express  mandate  and  authority  from  the  arch- 
bishop" (s). 

"  And  no  judge  in  any  of  the  said  courts  shall  admit  any  libel 
or  any  other  matter,  without  the  advice  of  an  advocate  ad- 
mitted to  practise  in  the  same  court,  or  without  his  subscrip- 
tion ;  neitner  shall  any  proctor  conclude  any  cause  depending, 
without  the  knowledge  of  the  advocate  retained  and  feed  in 
the  cause ;  which  if  any  proctor  shall  do  or  procure  to  be 
done,  or  shall  by  any  colour  whatsoever  defraud  the  advocate 
of  his  duty  or  fee,  or  shall  be  negligent  in  repairing  to  the  ad- 
vocate and  requiring  his  advice  what  course  is  to  be  taken  in 
the  cause,  he  shall  be  suspended  from  all  practice  for  the 
space  of  six  months,  without  hope  of  being  thereunto  restored 
before  the  said  term  be  fully  complete"  {t). 

5.  "  No  inhibition  shall  be  granted  out  of  the  archbishop's  {jj^J'*';;^^'^ 
court  at  the  instance  of  any  party,  unless  it  be  subscribed  by 

an  advocate  practising  in  the  said  court,  which  the  said  advo-  [  5  ] 
cate  shall  do  freely,  not  taking  any  fee  for  the  same,  except 
the  party  prosecuting  the  suit  do  voluntarily  bestow  some  gra- 
tuity upon  him  for  his  counsel  and  advise  in  the  said  cause : 
the  like  course  shall  be  used  in  granting  forth  any  inhibition 
at  the  instance  of  any  party  by  the  bishop  or  his  chancellor 
against  the  archdeacon,  or  any  other  person  exercising  eccle- 
siastical jurisdiction.  And  if  in  the  court  or  consistory  of  any 
bishop  there  be  no  advocate  at  all,  then  shall  the  subscription 
of  a  proctor  practising  in  the  same  court  be  held  sufficient"  (m). 

6.  All  advocates  shall  take  care  that  they  do  not  suborn  Siiborning 
witnesses  by  themselves  or  by  any  other,  or  instruct  the  parties  "*****' 
either  to  suggest  what  is  false,  or  suppress  the  truth.     And  all 

who  shall  act  contrary  hereunto  shall  be  ipso  facto  suspended 
from  their  office,  until  they  shall  make  competent  satisfaction, 
and  shall  be  otherwise  duly  punished  upon  conviction  of  their 
ofience  (»). 

[["  The  ecclesiastical  laws,  as  now  existing,  have  been  for  ^^t^  »«»* 
upwards  of  three  centuries  administered,  in  the  principal  courts, 
by  a  body  of  men  associated,  as  a  distinct  profession,  for  the 
practice  of  the  civil  and  canon  laws. 

[["  Some  of  the  members  of  this  body,  in  the  year  1567,  pur- 
chased the  site  upon  which  Doctors'  Commons  now  stands,  on 
which,  at  their  own  expense,  they  erected  houses  for  the  resi- 
dence of  the  judges  and  advocates,  and  proper  buildings  for 
holding  the  Ecclesiastical  and  Admiralty  Courts,  where  they 
have  ever  since  continued  to  be  held.  In  the  year  1768,  a 
royal  charter  was  obtained,  by  virtue  of  which  the  then  mem- 

(s)  Can.  130.  (ti)  Can.  96. 

(0  Can.  131.  (v)  Otho.;  Athon.  70. 


bers  of  the  society,  and  the  successors,  were  incorporated,  under 
the  name  and  title  of  '  The  College  of  Doctors  of  Law  exer- 
cent  in  the  Ecclesiastical  and  Admiralty  Courts.' 

T"  This  college  consists  of  a  president  (the  Dean  of  the 
Arches  for  the  time  being)  and  of  those  doctors  of  law  who, 
having  regularly  taken  that  degree  in  either  of  the  universities 
of  Oxford  and  Cambridge,  and  having  been  admitted  advocates 
in  pursuance  of  the  rescript  of  the  Archbishop  of  Canterbury, 
shall  have  been  elected  fellows  of  the  college  in  the  manner 
prescribed  by  the  charter. 

[^"  From  this  brief  account  of  the  origin,  and  present  consti- 
tution, of  the  college  of  Doctors  of  Law,  it  will  be  seen  that  no 
person  can  be  admitted  a  member,  or  allowed  to  practise  as  an 
advocate  in  the  courts  at  Doctors'  Commons,  without  having 
first  taken  the  degree  of  Doctor  of  Laws  in  one  of  the  English 
universities. 

[["  According  to  the  present  rules  of  these  courts,  a  candi- 
date for  admission,  as  an  advocate,  is  required  to  deliver,  into 
the  office  of  the  vicar  general  of  the  province  of  Canterbury,  a 
certificate  of  his  having  taken  the  degree  of  Doctor  of  Laws, 
signed  by  the  registrar  of  the  university  to  which  he  belongs. 
A  petition,  praying  that  in  consideration  of  such  qualification 
the  candidate  may  be  admitted  an  advocate,  is  then  presented 
to  the  archbishop,  who  issues  his^a^  for  the  admission  of  the 
applicant,  directed  to  his  vicar  general,  who  thereupon  causes 
a  rescript  or  commission  to  be  prepared,  addressed  to  the  Dean 
of  the  Arches,  empowering  and  requiring  him  to  admit  the  can- 
didate as  an  advocate  of  that  court.  To  this  a  proviso  is  always 
added,  '  that  the  person  to  be  admitted  shall  not  practise  for 
one  whole  year  from  the  date  of  his  admission,'  in  order  that, 
by  attending  during  that  interval,  he  may  acquire  a  competent 
knowledge  of  the  form  of  the  proceedings  in  those  courts. 

[["  On  the  day  appointed  for  the  admission,  which  is  always 
one  of  the  four  regular  sessions  in  each  term  of  the  Arches 
Court,  the  candidate  is  presented,  by  the  two  senior  advocates, 
to  the  dean,  who  directs  the  archbishop's  rescript  to  be  read, 
and  the  oaths  to  be  administered;  which  being  done,  he  is  ad- 
mitted into  the  number  of  advocates,  according  to  the  tenor  of 
the  rescript. 

[["  From  the  college  of  advocates  the  archbishop  has  always 
selected  the  judges  of  the  Archiepiscopal  Courts"  (lo). 

[[By  the  Church  Discipline  Act,  3  &  4  Vict  c.  86,  s.  7,  it  is 
enacted,  "  that  if  the  bishop's  commissioners  think  there  is  prima 
facie  ground  for  instituting  proceedings  against  a  clergyman, 
articles  shall  be  drawn  up  against  him,  which  must  be  signed 
by  an  advocate  practising  in  Doctors'  Commons."  This  act 
is  printed  at  length  under  the  title  |^rtt)iU0e0  atlH  ]&€« 

jjtrafnw  of  tfte  Clerffp.— Ed.;] 

(m')  [Uep.  of  Ecclcs.  Comni.] 


(    5a    ) 
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uIT  is  very  uncertain  whether,  during  the  time  of  the  Apostles 
and  the  period  which  immediately  succeeded  to  their  admi- 
nistration^ any  certain  rules  regulated  the  distribution  of  the 
revenues  of  the  church.  It  appears  that,  in  the  very  early  ages 
of  Christianity,  the  oblations  made  in  the  diocese  were  usually 
deposited  with  the  bishop,  who  was  accountable  for  his  disposal 
of  them  to  the  provincial  synod  (y).  In  the  western  churches  (z) 
they  were  usually  divided  into  three  or  four  parts;  one  was  set 
apart  for  the  bishop,  a  second  for  the  rest  of  the  clergy,  a  third 
for  the  poor,  a  fourth  for  the  maintenance  of  the  fabric  and  the 
necessary  uses  of  the  church.  Where  only  three  divisions  (a) 
were  made,  it  was  presumed  that  the  hospitality  of  the  bishop 
would  provide  for  the  necessities  of  the  poor.  There  was  an 
exception  indeed  to  this  generally  prevalent  custom ;  in  some 
churches  no  division  was  made,  the  clergy  and  bishop  lived 
together  in  one  mansion,  and  at  one  table,  without  any  distinc- 
tion of  property  or  revenue.  Such  cases  were  rare,  and  not  in 
obedience  to  any  general  law,  but  to  local  and  particular  sta- 
tutes of  their  own  enactment  (6). 

(x)  [Lindwood'a  Provinciale — Bing-  uniform  throughout  the  western  pro- 

ham*8  Eccles.  Antiquities — Van  Es-  vinces.     In  France,  the  Council  of 

pen,  Jus  Canonicum,  tit  Jus  Patro-  Orleans,  assemhled 511  a.  o.,a8signed 

nattis — Stillingfleet's  Discourse  of  the  one  half  to  the  hishop  and  the  other 

True  Antiquity  of  London — on  the  to  the  clergy.  In  Spain,  the  first  Coun- 

Unreasonableness  of  Separation— on  cil  of  Braga,  held  563  a.  d.,  directed 

the  Dutiesand  Rights  of  the  Parochial  the  oblations  to  be  distributed  gene- 

Clergy  (fol.ed.)—Godolphin'sRepert.  rally  among  the  clergy.     The  fourth 

Canon.  Thomassino  yetus  et  nova  Ec-  Council  of  Toledo,  convoked  633  a.  d. 

clesiae  Disciplina,  v.  2,  p.  72 — are  the  decreed  the  third  part  of  the  revenues 

authorities  which  the  editor  has  con-  to  the  bishops  ( Can.  constit,  62,  caus. 

suited  on  this  head,  and  firom  which  16,^t/.l).  Thus,  to  repeat  the  pertinent 

the  following  observations  have  been  remark  of  Gratian,  ( Grat.  post  Can, 

deduced. — Ed.]  possess,  ead.  caus.  et  gu.),  sometimes 

Cv)  [Cone.  Antioch.  c.25;  Canon,  the  third  and  sometimes  the  fourth 

Apost.  c.  29.]  part  was  allotted  to  the  bishop,  ac- 

(z)  ["  The  division  of  the  profits  cording  to  the  diversity  of  countries 

of  these  goods  into  four  parts,  one  to  and  customs;  nor  were  these  divisions 

the  administrator  or  holder  of  the  be-  certain,  invariable,  and  uniform." — 


nefice,  another  to  the  church,  a  third 
to  the  poor,  and  a  fourth  to  the  clers^y, 
which  is  ascribed  to  Pope  Simplicius 
(elected  468  a.  d.)  was  not  invariable 


Giannone,  Ist.  Civ.  1. 3,  c.  vi.  s.  7. — 

Ed.] 

(a)  [Cf.  Cone.  Bracara  1,  c  25.] 
{b)  [August.  Ser.  de  diversis  sive 


in  these  times  (i.  e.  of  Justinian),  nor    de  communi  vit4  Clericorum.— Ed.] 


5  b  £lDi3O\D0On« 

[[The  great  church  of  the  diocese  provided  in  one  of  these 
two  ways  for  the  maintenance  of  its  clergy  until  parochial 
churches  were  built  and  endowed.  And  apparently  coeval 
with  this  institution  of  parochial  divisions  was  the  "jus  patro^ 
?ia^ws"of  the  canonists  (6),  or  the  right  of  advowson  of  the  com- 
mon law,  which  forms  the  subject  of  this  chapter.  For,  in 
order  to  promote  the  building  and  endowment  of  parochial 
churches,  those  who  had  contributed  to  their  erection  either  by 
a  grant  of  land,  by  building,  or  by  endowing,  were  entitled  to 
present  a  clerk  of  their  own  choice  to  the  bishop,  who  was  in- 
vested with  the  revenues  accruing  from  such  contribution. 
"  Patronum  faviunt  dos,  cedijicatioy  fundus,'' — *' aSi  quis  eccle- 
siam  cum  assensu  dicecesani  coustruxity  ex  eo  jus  patronatus 
acquirit^c).  The  clerk  so  presented  must  have  been  a  person 
capable  of  performing  the  functions  of  his  office ;  but,  subject 
to  this  exception,  his  admission  was  imperative  upon  the 
bishop. 

[[The  earliest  trace  of  this  practice  seems  to  be  found  in  the 
decree  of  the  council  of  Orange,  a.d.  441,  which  granted  this 
privilege  to  bishops ;  allowing  a  bishop,  who  built  a  church  in 
the  diocese  of  another  bishop,  to  nominate  the  clerk,  though 
not  to  consecrate  the  church.  "  This  right  of  advowsons,  or 
jus  patronatus,  the  law  doth  also  distinguish  into  ecclesiastical 
and  laical.  Touching  the  ecclesiastical  (cf),  which  is  so  called 
not  because  an  ecclesiastick  may  or  doth  enjoy  or  possess  it 
(for  so  he  may  also  possess  a  laick  patronage),  but  because  it 
belongs  to  one,  for  that  he  hath  founded,  built,  or  endowed  the 
church  ex  bonis  ecclesiasticis,  or  by  reason  of  some  rectory  of 
a  church,  or  some  ecclesiastical  dignity ;  as  when  a  benefice  is 
erected  with  money  gotten  ex  bonis  ecclesiasticis,  in  that  case 
he  hath  jus  patronatus  ecclesiastici,  or  patronatum  ecdesiaS" 
ticum.  And  so  it  is  if  one  hath  the  advowson  or  right  of  pre- 
sentation because  he  is  a  bishop,  or  dean,  or  the  like ;  this  is 
also  Jus  Patron.  Eccles.  to  the  Gloss,  in  Clem.  II.  de  jure 
patronat.  et  alii{e)r  The  123rd  Novell  of  Justinian,  pro- 
mulgated about  the  end  of  the  fifth  century,  decreed  "that  if 
any  man  should  erect  an  oratory,  and  desire  to  present  a  clerk 
thereunto  by  himself,  or  his  heirs,  if  they  furnish  a  competency 
for  his  livelihood,  and  nominate  to  the  bishop  such  as  are 
worthy,  they  may  be  ordained."  The  57th  Novell,  c.  2,  em- 
powers the  bishop  to  examine  them  and  judge  of  their  qualifi- 
cations, and,  where  there  are  sufficient,  obliges  him  to  admit 
the  clerk.  About  the  same  time,  it  would  seem,  that  other 
revenues,  such  as  oblations  and  tithes,  became  appropriated 
to  the  parochial  church.     But  Bede  (/)  intimates,  that  the 

(6)  [The  "ji«  patronatiis"  of  the        (d)  [  Vide  Covarruvias  in  q.  pract 

civil  law  referred  to  the  relation  be-  c.  36,  n.  2.] 

tween  the   lord    or   patron  and  the        (e)   [Godolphin's   Repert  Canon, 

bondsman  he  had  set  free. — Ed.]  Introd.  p.  34.] 

(c)  [Decret.  c.  4  &  24,  and  3, 38, 25.]        (/)  [Lib.  iv.  c.  27.] 


English  clergy  continued  to  receive  maintenance  from  the 
cathedral  church,  and  to  officiate  only  pro  tempore  in  the  paro- 
chial churches,  till  about  the  year  900.  "Advowson"  (says 
the  learned  Godolphin)  "  is  a  kind  of  bastard  French  word, 
either  because  the  patron  thereof  claiming  his  'juspatronatus' 
therein  ^advocat  se*  in  his  own  right  unto  the  same,  'eamgue 
esse  sui  quasi  clientis  loco^  or  rather  because  the  patron  in  his 
own  right  'advocat  alium'  to  the  church  being  vacant,  and  pre- 
sents him  unto  it  'loco  alterius  veluti  defunctW'  According 
to  his  definition  of  advowson,it  is  "a  kind  of  reversionary  right 
of  presentation  to  an  ecclesiastical  benefice  in  a  man  and  his 
heirs  for  ever"(^). 

[^It  is  observed  also  by  Godolphin,  that  advowson,  being  a 
right  of  presentation  reserved  by  a  founder  to  himself,  his  heirs, 
and  his  successors,  is  applicable  to  other  ecclesiastical  founda- 
tions, as  well  as  those  of  churches.  And  the  truth  of  this 
remark  is  evidenced  by  several  ^^quare  impedits"  brought  on 
such  occasions  as  a  distiurbanCe  to  a  prebendary,  7  Rich.  2 ; 
in  a  presentation  to  a  vicarage,  5  Edw.  3,  20 ;  to  a  provostry, 
17  Edw.  3,  20 ;  to  a  chaplain,  17  Edw.  3,  12.  The  i7th  canon 
of  the  council  held  at  Rome  in  the  year  1180,  enacts,  "that  if 
a  question  arise  concerning  presentations  of  divers  persons  to 
one  church,  or  concerning  the  gift  of  patronage,  if  such  question 
be  not  decided  within  the  space  of  three  months,  the  bishop  shall 
place  in  the  church  the  person  whom  he  himself  conceives  to 
be  most  worthy."  Lastly,  the  canon  law  characterised  the  "jus 
patronatus'' hy  the  epithets  "  honorificum,'^ "  utile,'  '' onerosum,'' 
"  Honori^cum"  because  the  patron  was  entitled  to  great  respect 
from  the  parish,  and  especially  to  the  chief  seat  in  the  church; 
"onerosum"  because  it  was  incumbent  on  him  to  defend  his 
church  against  all  spoliation  of  her  revenues  (A),  and  to  secure 
her  fabric  and  all  its  appurtenances  against  dilapidations; 
"tt^iZe,"  because  if  he  or  his  family  fell  into  decay,  the  church 
was  pre-eminently  bound  to  supply  his  necessities  before  those 
of  any  other  necessitous  person  (i). 

[^The  Church  Building  Acts  contain  various  provisions  with  ^{"^J","",,*'* 
respect  to  the  rights  of  the  patron  to  the  advowson  of  churches  ShoJlrhijaiid- 
buiit  under  the  regulations  of  these  particular  statutes.     See  '"*  ^^^*' 
these  Acts  in  the  Appendix.     The  sections  125,  126,  127  and 
128  of  1  &  2  Vict.  c.  106,  should  also  be  consulted  upon  this 
head.     This  act  is  printed  under  the  title  ^lurdlltp,  in  the 
third  volume  of  this  work. — Ed.] 

1.  The  riffht  of  advowson,  or  of  presenting  a  clerk  to  the  Fonndaiion 

®                                       ^  r                    b                               .           of  ihe  Right 

of  Advowson. 

(g)    [See  Blackstone's  defin.  b.  ii.  to  protect  the  rights  of  the  church ; 

p.  20.]  cited  by  Lord  Stowell,  1  Hagg.  168. 

(A)  [See  Ho$kins  v.  Featherttotte^  2  — £d.] 

Brown's  Chancery  Reports,  552,  for  (i)    [See  especially  on  this  point, 

the  power  of  the  patron  where  the  Decret.   secunaa   pars,    causa    xvi., 

benence  is  vacant  and  there  is  no  one  quest,  xii. — £o.] 
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bishop,  as  often  as  a  church  becomes  vacant,  was  first  gained 
by  such  as  were  founders,  benefactors,  or  maintainers  of  the 
church  ;  either  by  reason  of  the  foundation,  as  where  the  an- 
cestor was  founder  of  the  church ;  or  by  donation,  where  he 
endowed  the  church ;  or  by  reason  of  the  ground,  as  where 
he  gave  the  soil  whereupon  the  church  was  built  (A). 
[  6  ]  For  although  the  nomination  of  fit  persons  to  officiate 
throughout  the  diocese  was  originally  in  the  bishop,  and  in  no 
other,  yet  when  lords  of  manors  were  willing  to  build  churches, 
and  to  endow  them  with  manse  and  glebe,  for  the  accommoda- 
tion of  fixed  and  residing  ministers,  the  bishops  on  their  part 
(for  the  encouragement  of  such  pious  undertakings)  were  con- 
tent to  let  those  lords  have  the  nomination  of  persons  to  the 
churches  so  built  and  endowed  by  them ;  with  reservation  to 
themselves  of  an  entire  right  to  judge  of  the  fitness  of  the 
persons  so  nominated.  And  what  was  the  practice  became  in 
process  of  time  the  law  of  the  church  (/). 

They  were  called  advocati  and  patroni,  because  they  were 
bound  to  protect  and  defend  the  rights  of  the  church,  and 
their  clerks,  from  oppression  and  violence  (wi).  [[  TSieri  et  cfe- 
fendere  ejus  jura  tenetur  ad  instar  advocati  quijudicio  causam 
alicujus  defendit.  Lindwood,  Provin.  const,  de  foro  romp, 
cap,  circumspect^  ver.  advocatus  (but  Lindwood  in  his  Gloss, 
says,  that  advocatus  does  not  mean  patron  but  defender.  See 
Calvin's  Lex,  v.  "  Advocatus^  where  he  says  the  word  is 
commonly,  though  not  correctly,  used  as  synonymous  with 
patronus,)"^  The  right  of  advowson  is  given  by  Mr.  Justice 
jBlackstone  in  his  Commentaries,  as  an  instance  of  an  incor- 
poreal hereditament,  of  which  no  bodily  possession  can  be  had, 
but  which  exists  solely  in  contemplation  of  law  (n).  Advow- 
sons  are  of  two  sorts,  appendant  and  in  gross.  When  an- 
nexed to  a  manor  or  land,  so  as  to  pass  with  them,  they  are 
said  to  be  appendant :  when  they  exist  as  personal  rights,  in- 
dependent of  any  manor  or  land,  they  are  said  to  be  in  gross  (o). 
Another  division  is,  that  they  are  either  presentative,  collative, 
donative  or  elective  (p).  In  an  advowson  presentative,  the  pa- 
tron presents  the  parson  to  the  ordinary  to  be  instituted  and  in- 
ducted in  his  church :  in  an  advowson  collative,  the  bishop  is 
both  patron  and  ordinary :  in  a  donative,  the  patron  puts  the 
clerk  in  possession  without  any  presentation  to  the  ordinary. 
For  elective  benefices,  see  Cfiti)Cliral0,  and  TBttitUtt  gene- 
rally. 
AdvowiOB  2,  The  right  of  nominating,  which  at  first  was  annexed  to 

""""  —  ^j^^  person  building  or  endowing  the  church,  became  by  degrees 
appendant  to  the  manor  in  which  it  was  builtw  For  the  en- 
dowment was  supposed  to  be  parcel  of  the  manor,  and  the 
church  was  built  by  such  lord  for  the  use  of  the  inhabitants  of 

(k)  1  Inst.  119.  (n)  Vol.  2,  p.  21. 

(/)  Gibs.  2d  ed.  756.  (o)  Co.  Litt.  120. 

(m)  Gibs.  757.  {p)  Ibid.  119  b. 


appendant. 


this  manor ;  and  the  tithes  of  the  manor  were  also  annexed  to 
the  church.     Upon  all  which  accounts  it  was  most  natural  for 
the  right  of  advowson  (which  was  now  become  hereditary)  to 
pass  with  the  manor,  or  with  such  part  of  it  as  might  at  any 
time  be  granted  or  aliened  together  with  the  advowson:  to 
which  (whether  to  the  whole  or  part)  it  is  therefore  said  to  be 
appendant ;  that  is,  to  the  demesnes,  which  are  of  perpetual 
subsistence,  but  not  to  rents  or  services,  which  (though  parcel 
of  the  manor)  may  be  extinguished,  and  cannot  therefore  sup- 
port such  appendancy  (q),     C|The  advowson  was  said  to  be  ap- 
pendant to  the  manor,  being  so  closely  annexed  to  it  that  it 
passed  as  an  incident  thereto  by  a  grant  of  the  manor  (r) :  it 
passes,  therefore,  by  livery  without  deed,  without  saying  "  cum 
perdnentiis"  (s),  except  in  the  case  of  the  king  (<).     A  church 
in  one  county  may  be  appendant  to  a  manor  in  another,  or  the 
advowson  of  a  vicarage  may  be  and  is  of  common  right  appen- 
dant to  a  rectory,  or  to  a  manor  by  prescription ;  and  it  shall 
be  intended  it  was  granted  by  the  parson  before  the  time  of 
memory.     Advowsons  may  also  be  appendant  for  a  part  or  for 
turn.     Two  advowsons  may  be  appendant  to  one  manor,  or 
one  advowson  to  two  manors  ;  and  several  advowsons  may  be 
appendant  to  the  same  manor,  though  the  manor  extends  into 
several  parishes  (u).     Advowson  will  not  pass   by  the  word 
"  land,"  but  it  will  by  "  hereditaments"  (or),  or  by  the  word 
"  church  "  (y).     It  is  said  that  an  advowson  might  have  been 
appendant  to  an  earldom  or  other  honoiur ;  but  this  must  be 
understood  of  such  as  had  demesnes  attached  to  them,  for  being 
itself  an  incorporeal  hereditament,  it  can  only  be  appendant  to 
a  corporate  thing  (z) :  and  therefore  it  is  that  a  presentation  to 
a  church  is  allowed  to  be  equivalent  to  a  corporeal  seisin  of 
the  land ;  but  till  the  church  becomes  void,  it  is  impossible  to 
acquire  any  thing  more  than  a  seisin  in  law  of  an  advowson  (a). 
But  a  demise  of  a  manor  cum  pertinentiis  for  years  will  not 
pass  an  advowson  to  a  lessee,  because  a  spiritual  benefice  can- 
not be  granted  for  years  or  at  will  (&).     The  grant  of  a  manor, 
with  all  advowsons,  &c.  thereunto  attached,  does  not  include 


[7] 


Iq)  GibB.  757 ;    Wats.  c.  7 ;    Co. 
Litt  122  a.     [See  also  Cotnyn's  Dig. 
tit.  Advowson;     Tyrringhams  case, 
4  Rep.  39;  1  Roll.  Abr.  230  ;  Fatter 
V.  Lord  North,  1  Vent  386;  HUIy. 
George,  Plowd.  170.] 
(r)  [Cruise's  Digest,  9.] 
(0  [1  Inst.  121,  6,  307.1 
(0  [Co.ll,fol  49;  Liffonficase, 
Dyer's  Rep.  300.] 

(tt)  [See  Mirehotise  on  Advowsons, 
S.  9,  citing  Dyer's  R.  350;  RoU.Abr. 
230 ;  Com.  Dig.,  tit.  Adv. ;  Degge's 
P.C.  pt.  1,  c.  13, 195 ;   The  Grocers' 


Company  v.  The  Archbishop  of  Can- 
terbury, 2  Black.  R.  771  ] 

(.r)  ISavil  v.  Savil,  Fortescue,  351 ; 
3  P.  Wms.  401 ;  Kynuston  v.  Clarke, 
2Atk.  206.] 

(y)  [1  Leon.  191 ;  Co.  Litt.  17; 
Hobart,  152;  Cro.  Eliz.  163.] 

(jr)  [1  Inst.  121 ;  Tyrringham's 
case,  4  Rep.  37 ;  1  Roll.  Abr.  230; 
1  Ventr.  R.  366;  Hill  v.  Grange, 
Plowd.  R.  170.] 

(fl)  [3  Cru.  Dig.  6.] 

(b)  [Com.  Dig.,  Adv.  (C  1).] 


an  advowson  once  severed,  though  it  was  appendant  to  the 
manor  800  years  since (c).— Ed.]] 

If  he  that  is  seised  of  a  manor,  to  which  an  advowson  is 
appendant,  grants  one  or  two  acres  of  the  manor,  together  with 
the  advowson  ;  the  advowson  is  appendant  to  such  acres ;  es- 
pecially after  the  grantee  hath  presented  (rf). 

But  this  feoffment  of  the  acre  with  the  advowson  ought  to 
be  by  deed,  to  make  the  advowson  appendant ;  and  the  acre  of 
land  and  the  advowson  ought  to  be  granted  by  the  same  clause 
in  the  deed :  for  if  one,  having  a  manor  with  an  advowson'ap- 
pendant,  grant  an  acre  parcel  of  the  said  manor,  and  by  an- 
other clause  in  the  same  deed  grants  the  advowson ;  the  advow- 
son in  such  case  shall  not  pass  as  appendant  to  the  acre  ;  but 
if  the  grant  had  been  of  the  entire  manor,  the  advowson  would 
pass  as  appendant  (e).  So  if  an  husband,  seised  in  right  of  his 
wife  of  a  manor  to  which  an  advowson  is  appendant,  doth 
alien  the  manor  by  acres  to  divers  persons,  saving  one  acre ; 
the  advowson  shall  be  appendant  to  that  acre.  Or  if  a  lessee 
for  life  of  a  manor,  to  which  an  advgwson  belongs,  alien  one 
acre,  with  the  advowson  appendant,  the  advowson  is  thereby 
appendant  to  that  acre  (/). 

An  advowson  of  a  vicarage  may  be  appendant  to  a  parson- 
age, as  being  derived  and  endowed  out  of  the  same.  Upon 
which  account  it  is,  that  if  a  parson  be  patron  of  a  vicarage, 
and  doth  lease  the  parsonage  to  another,  the  patronage  of  the 
vicarage  shall  pass  as  incident  thereunto.  And  upon  the  same 
account,  the  rector  of  common  right  is  ever  esteemed  patron 
of  the  vicarage,  though  by  some  ordinance  or  composition,  or 
by  the  king's  grant,  it  may  be  appointed  and  settled  otherwise. 
And  so  may  even  an  advowson  of  a  vicarage  be  appendant 
unto  other  things,  as  to  a  manor,  by  reservation  upon  the  ap- 
propriation, because  the  advowson  of  a  rectory  was  appendant 
thereunto  ;  as  also  by  the  grant  of  the  parson,  before  the  time 
of  memory.  And  in  this  case,  although  the  act  of  appropria- 
tion be  not  extant,  yet  the  use  of  presenting  time  out  of  mind 
is  a  sufficient  evidence  of  the  appendancy  to  the  manor,  con- 
trary to  the  common  right  {g). 
Advowson  In  3,  The  right  of  advowson,  though  appendant  to  a  manor, 
castle,  or  the  like,  may  be  severed  from  it ;  and  being  severed, 
[  8  ]  it  becomes  an  advowson  in  gross  [[and  belongs  to  a  person  pos- 
sessing no  corporeal  estate. — Ed.]]  And  this  may  be  effected 
divers  ways  :  As,  1 .  If  a  manor  or  other  thing  to  which  it  is 
appendant  is  granted,  and  the  advowson  excepted  (A).     2.  If 


groM. 


(f )  ri  Com.  Rep.  360.]  350  b. 

d)  Wats.  c.  7.  (h)  [Cf.  Wats.  C.  L.  ch.  7,  68;  Dy. 

e)  Dyer,  48,  2.  48 ;   Fulmerston  v.  Steward,  Plowd. 

(f)  Wats.  c.  7.  R.  103;  Perk,  on  Grants,  s.  104,  p. 

(g)  Wats,  c,  7;  Moor,  804;  Dyer,  22.— Ed.] 
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the  advowson  is  granted  alone,  without  the  thing  to  which  it 
was  appendant  («).  3.  If  an  advowson  appendant  is  presented 
to  by  the  patron,  as  an  advowson  in  gross  (j ). 

A  disappendancy  may  be  also  temporary ;  that  is,  the  appen- 
dancy,  though  tiurned  into  gross,  may  return:  As,  1.  If  the 
advowson  is  excepted  in  a  lease  of  a*taanor  for  life ;  during 
the  lease  it  is  in  gross ;  but  when  the  lease  expires,  it  is  ap- 
pendant again  (A:) :  2.  If  the  advowson  is  granted  for  life,  and 
another  infeofFed  of  the  manor  with  the  appurtenances ;  in 
such  case  the  reversion  of  the  advowson  passeth,  and  at  the 
expiration  of  the  grant  it  shall  be  appendant  (/):  3.  If  the  ad- 
vowson is  allotted  to  one  coparcener,  and  the  manor  to  an- 
other, and  she  who  had  the  advowson  dies  without  issue,  it  is 
appendant  again :  and  so  if  the  demesnes  are  allotted  to  the 
one,  and  the  services  to  the  other,  the  advowson  becomes  in 
gross ;  but  if  the  one  die  without  issue,  and  the  manor  descend 
to  her  who  had  the  services,  the  advowson  becomes  appendant, 
as  it  was  before  (m) :  4.  If  tenant  in  tail  aliens  some  part  of 
the  manor  with  the  advowson,  and  the  alienee  grants  the  ad- 
vowson to  a  stranger ;  or  if  a  common  person  hath  an  advow- 
son appendant,  and  a  stranger  presents  his  clerk,  who  is  in 
by  six  months ;  in  both  these  cases  the  advowson  is  made  dis- 
appendant;  but  yet,  if  in  the  first  case  the  land  aliened  is 
recovered  by  tenant  in  tail,  and  in  the  second  case  the  rightful 
patron  recovers,  the  appendancy  returns  (n) ;  but  the  statute 
7  Anne,  c.  18,  provides  that  no  usurpation  shall  displace  the 
estate  of  the  patron  (o) :  5.  Where  an  advowson  is  appen- 
dant to  a  manor,  and  the  owner  mortgages  the  manor  in 
fee,  excepting  the  advowson,  by  this  means  it  is  become  in 
gross ;  but  if  the  money  be  paid  punctually  at  the  day,  then 
it  is  become  appendant  again,  and  if  it  is  paid  after  the  day, 
it  is  appendant  in  reputation,  and  may  pass  by  the  name 
of  an  advowson  appendant,  in  a  grant  or  other  conveyance, 
though  in  reality  the  appendancy  is  destroyed ;  for  if  it  is 
severed  one  instant  fi*om  the  manor  by  the  act  of  the  party, 
it  is  then  in  gross,  and  not  appendant  (/?) :  6.  So  where  the 
owner  of  a  manor,  to  which  an  advowson  was  appendant,  ac-  [  9  ] 
cepts  a  fine  of  the  advowson,  with  a  grant  and  render  back  of 
every  second  turn;  now,  for  such  turn  the  advowson  is  in 
gross,  but  for  other  turns  the  appendancy  still  continues :  but 

(0  [Cf.  DocL  on  Adv.  55;    Ive%*  cited  in  Ld.  Raym.  302.— Ed.] 

aae,   5  Rep.  11  ;  Plowd.  Rep.  103;  (m)  3  Salk.  25,  40;  [6  Rep.  64; 

1  Inst  324;    Ltford's  cute^  11  Rep.  Co.  Litt.  368  a;  Ld.  Raym.   193.] 

50.— Ed.]  («)  1  Inst  333  b;  Hob.  140. 

(j)  Gibe.  757.  (o)  See  infra,  14.      [Cf.   also,   3 

(k)  [3  Cruise,  6;    5  Rep.  11  b;  Atk.  455.] 

WaU.  C.  L.  c.  7,  69.]  ip)  3  Salk.  24;    1  Raym.   198; 

(/)  Het.  14 ;  Hutt  88,  S.  C.     [See  [Skin.  651 .] 
bowever.  Hob.  168 ;  also  Hob.  323 ; 
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if  a  man  levy  a  fine  of  the  advowson,  and  accepts  a  grant  and 
render,  the  appendancy  is  quite  gone,  because  there  was  an 
instant  of  time  in  which  it  became  severed  {q) :  7.  So  where 
there  are  two  coparceners  of  a  manor  to  which  an  advowson  is 
appendant,  and  they  make  partition  of  the  manor,  without 
taking  notice  of  the  advowson ;  at  every  other  turn  it  is  still 
appendant :  but  if  there  had  been  any  express  exception  of 
the  advowson,  it  would  then  be  in  gross  (r) :  [^8.  If  two  joint- 
tenants  are  seised  of  a  manor  to  which  an  advowson  is  appen- 
dant, and  the  one  releases  all  his  right  of  advowson  to  the 
other  in  fee,  this  advowson  is  both  in  gross  and  in  appendant : 
9.  If  one  advowson  appendant  and  one  in  gross  be  united,  the 
advowson  will  be  appendant  for  one  turn,  and  united  for  the 
other  {s) :  10.  If  three  are  seised  of  a  manor  with  an  advowson 
appendant,  and  two  of  them  release  all  their  rights  of  advow- 
son to  a  third,  the  third  is  seised  of  two  parts  of  the  advowson 
as  gross,  and  of  the  third  part  as  appendant ;  but  if  the  third 
dies,  the  entire  advowson  descends  in  gross  to  the  heir,  for 
nothing  was  in  jointure  but  the  manor  that  survived  to  the 
other  two  {t), — Ed.]] 

But  in  the  case  of  the  king,  by  the  statute  of  Prerogativa 
Regis y  17  Edw.  2,  c.  15,  "  When  the  king  giveth  or  granteth 
land  or  a  manor  with  the  appurtenances,  without  he  make  ex- 
press mention  in  his  deed  or  writing  of  advowsons  of  churches 
when  they  fall,  belonging  to  such  manor  or  land,  at  this  day 
the  king  reserveth  to  himself  such  advowsons,  albeit  that 
among  other  persons  it  hath  been  observed  otherwise." 

Giveth  or  granteth^  But  when  he  restoreth,  as  in  case  of 
the  restitution  of  a  bishop's  temporalities ;  then  advowsons 
pass  without  express  mention,  or  any  words  equivalent  there- 
to (u). 

Without  he  make  express  mention.']  Either  by  name,  or 
with  the  appurtenances,  or  as  fully  and  perfectly,  or  in  as 
ample  manner  and  form,  or  the  like;  which  have  been  ad- 
judged equivalent  to  an  express  mention,  because  the  grantee 
may  inquire  what  the  appurtenances  were,  and  in  what  manner 
and  form  it  was  held ;  and  forasmuch  as  the  uncertainty  may 
be  reduced  to  a  certainty,  by  inquiry  or  circumstance,  the  grant 
is  good  (x). 

Other  Persons,]  The  law  in  the  case  of  a  common  person 
is  thus  set  down  by  Rolle,  out  of  the  ancient  books :  If  a  man, 
seised  of  a  manor  to  which  an  advowson  is  appendant,  aliens 

(y)  3  Salk.  24,  25 ;  [Dyer,  78  b ;  Adv.  6.] 

259  a;  3  Cruise's  Dig.  6.]  (t)  [Dod.  on  Adv.  sect  11,  60; 

(r)  Gibs.  757;    3  Salk.  25;  [Co.  Mirebouse,  20 ;  see,  too,  33  Hen.  6, 

Litt.  122  a  ;  3  Cruise's  Dig.  5.1  4,  8.] 

(s)  \Mar$h  and  Smith's   Case,   1  (u)  10  Co.  64. 

Leon.  R.  26 ;  Dyer,  259  b ;  Com.  Dig.  (jr)  Id. 


that  manor,  without  saying  with  the  appurtenances  (and  much 
more  without  naming  the  advowson),  yet  the  advowson  shall 
pass,  for  it  is  parcel  of  the  manor  {y). 

[[An  advowson  in  gross  is  understood  as  a  much  more  bene- 
ficial qualification  than  that  which  is  appendant ;  and  therefore 
in  the  case  where  a  man,  being  seised  of  a  manor  whereunto  an 
advowson  was  appendant,  and  by  deed  granting  one  acre  und 
cum  advocatione  ecclesine^  did  further  by  the  same  deed  give 
and  grant  the  said  advowson,  the  question  was,  whether  the 
advowson  did  pass  as  an  appendant  to  the  acre,  or  as  an  ad- 
vowson in  gross  ;  it  was  decided  to  pass  as  in  gross,  as  being 
most  beneficial  for  the  grantee  {z), 

[[There  is  an  usual  difference  taken  between  ''advocatio  me-  Advowton  of 
dietatis  ecclesitB^  and  "  medietas  advocationis  ecclesia'^    The  church!!^  **'  * 
former  is  where  two  patrons  be,  and  every  of  them  having 
right  to  present  a  several  incumbent  to  the  bishop  to  be  ad- 
mitted into  one  and  the  same  church  (for  divers  may  be  several 
parsons  and  have  cure  of  souls  in  one  parish),  and  such  ad- 
vowson is  alike  in  either  of  these  patrons,  but  every  of  their 
presentments  is  to  the  moiety  of  the  same  church,  and  there- 
fore it  is  called  ^'  advocatio  medietatis  ecclesics^^  or,  as  the  case 
may  be,  '^  advocatio  tertice  partis  ecclesicB,''  and  the  like.    The 
latter,  viz.  med.  advocationis  eccles.  is  after  partition  between 
parceners ;  for  although  the  advowson  be  entire  amongst  any 
of  them,  yet  any  of  them  being  disturbed  to  present  at  his  turn 
shall  have  the  writ  of  medietate,  or  of  tertid,  or  of  quarto, 
parte  advoc,  eccles,,  as  the  case  is.     And  this  difference  is 
taken  and  observed  only  in  the  writ  of  right,  which  is  alto- 
gether grounded  upon  the  right  of  patronage.     But  in  the 
quare  impedit,  which  is  only  to  recover  damages,  no  such  di- 
versity is  considered^  but  the  writ  is  general  "  prcesentare  ad 
ecclesiam  (a)."    A  conveyance  of  a  fourth  part  of  an  advowson 
in  1672  is  not  to  be  deemed  voluntary  because  the  only  pecu- 
niary consideration  expressed  in  the  deed  is  20^.;  the  court 
will  presume  that  20s.  would  be  the  fiill  value  of  a  fourth  part 
of  an  advowson  at  that  time  (i).     A  declaration  stated  that  a 
deed  conveyed  the  purparty  of  an  advowson;  by  the  deed  the 
whole  was  conveyed;  but  it  appeared  that  the  person  making 
the  conveyance  was  possessed  only  of  a  purparty,  and  it  was 
held  no  variance  (c). — Ed.]] 

4.  The  right  or  property  which  a  patron  hath  in  an  ad-  J;^,^®^^^,^^ 

(y)  2  Rolle'i  Abr.  60.  342,  pL  25 ;  Dal.  48 ;  3  Tenn  Rep. 

(x)  [33  H.  8,  Dyer,  48 ;  Hughes,  646.     As  to  where  two  parsons  are 

T.  Advowson ;  Godolph.  Rep.  Con.]  to  he  considered  as  one  in  the  same 

(a)  [Dodderidge   on    Advowsons,  church,  Co.  Lit.  18  a. — £d] 

Lect  4;  GodolpMn,  Rep.  Con.  206 ;  (b)  IGuUy  v.  Bithop  of  Exeter,  5 

cf.  also  as  to  the  distinction  hetween  Bing.  191 ;  2  M.  &  P.  266.] 

&e  right  of  nominadon  and  that  of  (c)  [4  Bing.  290 ;  12  Moore,  591. 

presentation,   Moore,   894 ;    2  Roll.  See  "  How  grantable"  post."] 
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vowson  will  not  warrant  a  plea  (as  it  is  in  temporal  property), 
that  he  is  seised  in  his  demesne  as  of  fee,  but  only,  seised  in 
fee.  The  reason  of  which  is,  because  that  inheritance,  savouring 
[  10  ]  not  de  domo,  cannot  either  serve  for  sustentation  of  him  and 
his  household,  nor  can  any  thing  be  received  for  the  same,  for 
defraying  of  charges.  And  in  the  case  of  John  London  and 
the  Church  of  Southwell,  where  the  words  of  the  lease  were, 
commodities,  emoluments,  profits  and  advantages,  to  the  pre- 
bend belonging,  it  was  adjudged  that  the  advowson  could  not 
pass  by  the  said  words,  because  all  of  them  implied  things 
gainful,  which  (as  was  added)  is  contrary  to  the  nature  of  an 
advowson  regularly  (d). 

And  hereby  it  appeareth  how  the  common  law  doth  detest 
simony,  and  all  corrupt  bargains  for  presentations  to  any  bene- 
fice, but  that  a  fit  person  for  the  discharge  of  the  cure  should 
be  presented  freely  without  expectation  of  any  thing.  Nay  so 
curious  is  the  common  law  in  this  point,  that  the  plaintiflf  in  a 
guare  impedit  could  recover  no  damages  for  the  loss  of  his 
presentation,  until  the  statute  of  the  13  Edw.  1,  c.  5.  And 
that  is  the  reason  that  guardian  in  socage  shall  not  present  to 
an  advowson,  because  he  can  take  nothing  for  it,  and  by  con- 
sequence he  cannot  account  for  it;  and  by  the  law  he  can 
meddle  with  nothing  that  he  cannot  account  for  (c). 

Which  said  doctrine  and  the  plain  tendency  thereof  are  ex- 
actly agreeable,  not  only  to  the  nature  of  advowsons,  which 
are  merely  a  trust  vested  in  the  hands  of  patrons  by  consent  of 
the  bishop,  for  the  good  of  the  church  and  religion,  but  also 
to  the  express  letter  of  the  canon  law,  the  rule  of  which  is, 
that  the  right  of  patronage,  being  annexed  to  the  spiritualty, 
cannot  be  bought  or  sold.  De  jure  vero  patronatus  manda- 
mus quatenus  si  R,  illud  comparavit,  (cum  inconveniens  sit 
vendijus  patronatus,  quod  est  spirituali  annexum,)  contractum 
ilium  irritum  esse  decernas  (f ).  So  that  the  notion  and  prac- 
^  tice  of  making  merchandise  of  advowsons  and  next  avoidances 
is  not  easily  reconciled,  either  to  the  laws  of  the  church,  or  to 
the  ancient  laws  of  the  land,  or  to  the  nature  of  advowsons, 
considered  as  trusts  for  the  benefit  of  men's  souls.  Nor  doth 
it  follow  either  from  the  patron  s  being  now  vested  with  that 
right  by  the  common  law,  or  from  its  being  annexed  to  a  tem- 
poral inheritance,  that  it  is  itself  a  temporal  inheritance,  or 
ought  (legally  speaking)  to  be  considered  otherwise  than  as  a 
spiritual  trust;  since  it  is  certain  that  the  foundation  of  the 
right  was  the  consent  of  the  bishop ;  and  as  to  what  is  called 
appendancy,  it  amounteth  to  no  more  than  this,  that  a  trust  of 

(d)  1  iDst.  17b;  Hob. 304.     [See  cited;    also  1  Inst.  29  d;    Hob.  R. 

however  authorities  apparently  con-  303. — Ed.] 

tradictins;  this  position,    Harg.   Co.  (e)  1  Inst.  17  b. 

Litt  19  b,  n.  (2),  and  the  cases  there  (/)  X.  3.  38.  16. 
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a  spiritual  nature  and  for  spiritual  ends  shall  rest  in  the  same 
person  to  whom  the  temporal  inheritance  doth  belong.  For 
the  separation  of  advowsons  from  the  manors,  and  the  grants 
of  next  avoidances  and  the  like,  were  steps  taken  afterwards, 
and  what  undoubtedly  were  never  thought  of  by  the  bishop 
upon  the  first  concession,  who  had  nothing  in  his  eye  but  the 
encouragement  of  such  pious  foimdations,  and  a  reasonable  re- 
spect to  the  founder  (who  was  supposed  to  dwell  there)  in  the 
nomination  of  such  a  clerk  as  might  be  acceptable  to  himself, 
under  the  restraint  of  being  admitted  or  not  admitted  by  the 
bishop  (g). 

The  equity  of  which  union  of  the  advowson  to  the  manor 
seems  to  be  the  foundation  of  that  maxim  of  the  canon  law, 
jvs  patronatus  transit  cum  universitate  nisi  specialiter  exci- 
piatur  (A),  and  of  the  common  law,  that  the  advowson  passeth 
with  the  manor,  of  course,  without  any  express  words  to  con- 
vey it ;  for  though  it  be  otherwise  in  the  case  of  the  king,  yet 
that  is  upon  the  foot  of  the  statute  of  Prerogativa  Regis,  and 
not  of  the  common  law  (i). 

^^The  ^^prerogativa  regis,''  referred  to  by  Gibson,  was  esta-  Privilege  of 
Wished  by  the  17  Edw.  %  c.  15,  which  distinguishes  royal  '^.^H:'^,, 
from  ordinary  grants  of  manor,  by  rendering  an  express  men-  l,^^*****"" 
tion  of  the  advowson  appendant  to  it  necessary,  in  order  to  in- 
clude it  in  the  grant.  Such  express  mention  has  been  most 
strictly  construed  in  several  cases  (A).  It  has  been  held  that 
the  words  "  rectoriam  prasdictam  et  etiam  vicariam  ecclesice 
pradictcB,^^  did  not  pass  the  advowson  of  the  vicarage,  though 
the  words  "  ecclesiam  suam"  or  **  dispositionem  ecclesite" 
would  have  been  effectual  for  that  purpose.  It  is  indeed  the 
doctrine  of  the  common,  independently  of  the  statute,  law,  that 
nothing  passes  by  a  royal  grant  but  what  was  intended,  and 
that  all  such  grants  are  to  be  construed  strictly,  and  not  by  in- 
ferences deduced  from  the  words  which  compose  them.  It 
has  been  already  observed  that  the  royal  grant  of  a  manor  does 
not  pass  the  advowson,  even  though  it  include  all  other  appur- 
tenances (/).  It  was  held  in  The  Queen  and  Lord  Lumleys 
case  (hi),  that  if  the  king  has  the  rectory  of  a  place  appro- 
priated to  an  abbey,  and  grants  the  advowson  of  the  church  of 
that  place,  the  rectory  does  not  pass  ;  nor  the  advowson  as  an 
advowson  in  gross,  that  being  extinguished  by  the  appropri- 
ation. But  in  cases  of  doubtful  meaning  the  king's  grant  has 
that  construction  put  upon  it  which  will  enable  it  to  take 
effect  (n).^ 

{g)  Gibs.  758.  (/)  [See  upon   this  subject.   The 

(A)  X.  3.  38.  7.  in  Gloss.  Chancellor    of   Cambrids^e   v.    Wal- 

(i)  Gibs.  758.  gruvc,  Hob.  R.  126.] 

(k)  [1    Leon.    R.    191;    Hobart,  (»/)  [2  Leon.  R.  80.] 

304 ;  Kcj  V.  Bishop  of  Norivivh,  1  (n)  [Sec  2  Inst.  499 ;  6  Rep.  G  ; 

Rollc,  R.  239 ;  Anon/Cro.  El.  I(i3.]  10  Hep.  G9  b ;  and  The  King  v.  The 
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To  this  purpose  it  is  material  that  the  canon  law  expressly 
forbad  the  obtaining  and  procuring  of  next  presentations ;  as 
we  find  in  a  decretal  epistle  of  Poj^e  Alexander  the  Third  to 
the  Bishop  of  Exeter ;  upon  which  the  rule  of  the  law  is,  that 
he  who  purchaseth  an  advowson  ought  to  be  deprived  there- 
of (o).  Qui  emit  jus  patronatus  ut  possit  prtesentare  filiwn 
vel  nepotem  seu  quern  vult,  eo  privari  debet (p). 

\^A  person  may  be  tenant  in  fee  simple  of  an  advowson  as 
well  as  of  a  piece  of  land ;  in  which  case  he  and  his  heirs  have 
a  perpetual  right  of  presentation  (9):  he  may  have  such  an 
estate  in  an  advowson  as  he  may  in  any  other  real  possession, 
whether  created  by  common  law  or  by  statute.  It  will  be 
seen  below  that  a  trustee  or  mortgagee  have  not  the  right  of 
nomination,  but  merely  of  presentation.  A  cestui  que  trust  (r), 
or  a  purchaser  before  conveyance,  may  be  equitable  owner  of 
an  advowson  (5).  Whatever  conveyance  will  transfer  real  in- 
corporeal property  will  transfer  an  advowson  in  gross,  and  it 
has  been  already  said  that  an  advowson  appendant  passes  as 
an  incident  with  its  principal. — Ed.]] 

5.  Advowson  \j.  e.  in  gross]]  being  an  inheritance  incor- 
poreal, and  not  lying  in  manual  occupation,  cannot  pass  by 
livery  (t),  but  may  be  granted  by  deed  or  by  will,  either  for  the 
inheritance,  or  for  the  right  of  one  or  more  turns  («),  or  few  as 
many  as  shall  happen  within  a  time  limited  (x).  And  that  a 
presentation  of  a  benefice  of  lOZ.  in  the  king's  books  ought  now 
to  be  in  writing  (y)  But  this  general  rule  with  regard  to  ad- 
vowsons  in  gross,  next  avoidances,  and  the  like,  is  to  be  under- 
stood with  two  limitations  : 

(1.)  That  it  extends  not  to  ecclesiastical  persons  of  any  kind 
or  degree,  who  are  seised  of  advowsons  in  the  right  of  their 
churches ;  nor  to  masters  and  fellows  of  colleges,  nor  to  guar- 
dians of  hospitals,  who  are  seised  in  right  of  their  houses :  all 
these  being  restrained  (the  bishops  by  the  1  Eliz.  c.  19,  and 
the  rest  by  the  13  Eliz.  c.  10),  from  making  any  grants  but  of 
things  corporeal,  of  which  a  rent  or  annual  profit  may  be  re- 


Bishop  of  Rochester  and  Sir  F,  Clade, 
2  Mod.  Rep.  1 ;  Cro.  EI.  519.  The 
reported  cases  which  seem  to  modify 
in  particular  instances  the  doctrine 
that  the  statute  of  the  19  Edw.  2,  re- 
quires a  strict  and  literal  compliance 
with  its  terms,  are  Whistler* s  case,  10 
Rep.  64  b ;  that  of  Mines,  Plowd.  R. 
300,  cited  2  Leon.  R.  26 ;  Hob.  R. 
323 ;  Williams  v.  Berkeley,  Plowd. 
R.  251  ;  cf.  also  the  acts  of  1  Anne, 
St.  1,  c.  7,  8.  5;  39  &  40  Geo.  3, 
c.  88 ;  49  Geo.  3,  c.  24 ;  relating  to 
crown  property ;  and  Conu'n's  Di- 
gest, tit.  Advowson,  C.  1. — Ed.] 
(o)  Gibs.  758. 


(/))  X.3.  38,  c.  6. 

(</)  [3  Cruise,  6.] 

(r)  [See  3  Cruise,  4.] 

Is)  [Cro.  El.  359 ;  1  Inst.  237  b ; 
3  Atk.  R.  459 ;  2  P.  Wms.  R.  404.] 

(0  [Co.  Litt.  332  a,  335  b;  2 
Bla.  Com.  Mr.  Christian's  note.] 

(tt)  [Co.  Litt  249  a;  Plowd.  150; 
Cro.  Eliz.  164 ;  Hob.  322.] 

{x)  That  an  advowson  in  gross 
cannot  pass  by  verbal  grant ^  see  Mr. 
Christian's  note  to  2  Bl.  Com.  22. 

(y)  [See  Bailey  v.  University  of 
Oxford,  2  Wils.  116;  Co.  Litt.  332 
a,  335  b.]     See  ISntefiTf . 


served ;  and  of  that  sort,  advowsons  and  next  avoidances,  which 
are  incorporeal  and  lie  in  grant,  cannot  be.  And  therefore 
such  grants,  however  confirmed,  are  void  against  the  suc- 
cessor ;  though  they  have  been  adjudged  to  be  good  against 
the  grantors  (as  bishop,  dean,  master,  or  guardian)  during  their 
own  times  (a), 

(2).  Where  the  right  of  granting  is  absolute  and  indisputable; 
yet  a  grant  cannot  be  made  by  a  common  person,  whilst  the 
church  is  void,  so  as  to  be  entitled  thereby  to  such  void  turn. 
For  however  the  avoidance  that  shall  happen  next  after,  or  the 
inheritance  of  the  advowson,  may  be  granted  when  the  church 
is  void;  the  void  turn  itself  (being  a  mere  spiritual  thing,  and 
annexed  to  the  person  of  the  patron,  is  not  grantable ;  it  is 
then  (as  the  law  books  speak)  a  thing  in  power  and  authority, 
a  thing  in  action  and  effect;  the  execution  of  the  advowson,  and 
not  the  advowson.  This  is  the  doctrine  and  language  of  all 
the  books,  which  also  say,  that  if  two  have  a  grant  of  the  next 
avoidance,  and  one  releaseth  all  right  and  title  to  the  other 
while  the  church  is  void,  such  release  for  the  same  reason  is 
void.  But  all  this  is  to  be  understood  of  common  persons 
only  and  not  of  the  king,  whose  grant  of  avoid  turn  hath  been 
adjudged  to  be  good  (ft). 

And  with  respect  to  clergymen  in  particular,  it  is  enacted  by 
the  12  Anne,  st.  2,  c.  12,  as  follows:  "Whereas  some  of  the 
clergy  have  procured  preferments  for  themselves  by  buying 
ecclesiastical  livings,  and  others  have  been  thereby  discouraged, 
it  is  enacted,  That  if  any  person  shall  for  any  sum  of  money, 
reward,  gift,  profit,  or  advantage,  directly  or  indirectly,  or  for 
or  by  reason  of  any  promise,  agreement,  grant,  bond,  covenant,  [  13  ] 
or  other  assurance  of  or  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit  whatsoever,  directly  or  indirectly,  in  his  own 
name,  or  in  the  name  of  any  other  person,  take,  procure,  or 
accept  the  next  avoidance  of  or  presentation  to  any  benefice  with 
cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  and  shall 
be  presented  or  collated  thereupon ;  every  such  presentation  or 
colLEttion,  and  every  admission,  institution,  investiture,  and  in- 
duction upon  the  same,  shall  be  utterly  void,  frustrate,  and  of  no 
effect  in  law,  and  such  agreement  shall  be  deemed  a  simoniacal 

{a)  Cro.  Eliz.  207,  690 ;  [7  Bam.  law ;  though  if  more  money  had  been 

&  Cress.  174.]  given  by  reason  of  the  vacancy,  it 

(6)  Gibs.  758;  Wats.  c.  10;  Dyer,  might  be  within  the  statute.     Amb. 

26  a,  282  d ;  Cro.  Eliz.  1 73 ;  3  Bur.  268.  See  Ibimonfi,  ii.  1,  and  Benefice, 

1512,  where  the  true  reason  is  said  to  i.  1.  [This  does  not  apply  to  the  king, 

be  the  danger  of  simony;  [3  Leon.  seeHobart,  140;  2  Taunt.  69;  but  by 

196 ;  2  Roll.  19  b,  15.]  See  Venefire,  the  general  grant  by  the  crown  of  a 

i.  2.    But  in  Grey  and  Hesketh,  Lord  manor  to  which  an  advowson  is  ap- 

Hardwicke  was  of  opinion,  that  the  pendant,  a  void  turn  does  not  pass, 

sale  of  an  advowson,  during  the  va-  Cro.  Jac.  171;  3  Leon.  196;  Dyer^ 

ean«y,   is  not  within  the  statute  of  300  a. — £d.] 
simony,  but  ia  void  at  the  common 
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contract ;  and  it  shall  be  lawful  for  the  queen,  her  heirs  and 
successors,  to  present  or  collate  unto,  or  give  or  bestow  every 
such  benefice,  dignity,  prebend,  and  living  ecclesiastical,  for 
that  one  time  or  tvu*n  only;  and  the  person  so  corruptly  taking, 
procuring,  or  accepting  any  such  benefice,  dignity,  prebend,  or 
living,  shall  thereupon  and  from  thenceforth  be  adjudged  a  dis- 
abled person  in  law  to  have  and  enjoy  the  same,  and  shall  also 
be  subject  to  any  punishment,  pain  or  penalty,  limited,  pre- 
scribed, or  inflicted  by  the  laws  ecclesiastical,  in  like  manner 
as  if  such  corrupt  agreement  had  been  made  after  such  bene- 
fice, dignity,  prebend,  or  living  ecclesiastical,  had  become  va- 
cant ;  any  law  or  statute  to  the  contrary  in  any  wise  notwith- 
standing (c)."  CThe  canon  law  ordained  that  any  clergyman 
who  purchased  the  right  of  patronage,  or  next  presentation, 
should  be  deprived  of  it  "ipso  jure'' (d). — Ed.]] 

But  this  act  being  only  restrictive  upon  clergymen,  all  other 
persons  continue  to  purchase  next  avoidances  as  they  did  be- 
fore, and  present  thereunto  as  they  think  proper. 
How  a  Cor-        [[When  a  corporation  presents,  it  must  be  under  their  com- 
prclcm? '"""  mon  seal,  and  by  the  true  name  of  their  corporation  {e).     The 
case  of  the  Dean  and  Chapter  of  Norwich  forms  no  exception 
to  this  rule,  being  confirmed  by  a  special  act  of  parliament  (/). 
^uZZ'uJ  CThe  1  &  2  Vict.  c.  31,  "An  Act  for  facilitating  the  Sale 

vowjon'i'^  '  of  Church  Patronage  belonging  to  Municipal  Corporations  in 
wHnicfpa"  ccrtaiu  Cases,"  after  reciting  "  whereas  by  an  act  passed  in  the 
CorporaiioM.  scssiou  of  parliament  holden  in  the  fifth  and  sixth  years  of  the 
reign  of  his  late  majesty  King  William  the  Fourth,  intituled 
a  &  <]  w.  4,  *  An  Act  to  provide  for  the  Regulation  of  Municipal  Corpora- 
c.  70,  ■.  139.    ^j^j^g  jj^  England  and  Wales,*  (as  the  same  act  is  altered  by 

another  act  passed  in  the  then  next  session  of  parliament,  inti- 
0  &  7  w.  4,  tuled  '  An  Act  for  carrying  into  eflTect  the  Reports  of  the  Com- 
c.  77,  i.26.  missioners  appointed  to  consider  the  State  of  the  Established 
Church  in  England  and  Wales,  with  reference  to  Ecclesiastical 
Duties  and  Revenues,  so  far  as  they  relate  to  Episcopal  Dio- 
ceses, Revenues,  and  Patronage,)'  it  is  enacted,  that  in  every 
case  in  which  any  municipal  body  corporate,  or  any  particular 
class,  number,  or  description  of  members,  or  the  governing 
body  of  such  body  corporate,  is  or  are,  in  their  corporate  ca- 
pacity, and  not  as  charitable  trustees,  seised  or  possessed  of 
any  manors,  lands,  tenements  or  hereditaments,  whereunto  any 
advowson  or  right  of  nomination  or  presentation  to  any  bene- 
fice or  ecclesiastical  preferment  is  appendant  or  appurtenant, 
or  of  any  advowson  in  gross,  or  hath  or  have  any  right  or  title 
to  nominate  or  present  to  any  benefice  or  ecclesiastical  prefer- 
ment, every  sucn  advowson,  and  every  such  right  of  nomination 

(c)  [Cf.  Mortmain  and  Charitable        (e)  TAyray  v.  Sir  R,  I/melas,  1 
Uses.]  Bulst.  It.  91.] 

(d)  [X.  3,  38,  6.]  ( f)  [3  Rep.  37 ;  see  also  1  Bos.  & 

Pull.  40.] 


and  presentation,  shall  be  sold,  at  such  time  and  in  such  manner 
as  the  ecclesiastical  commissioners  for  England  may  direct,  so 
that  the  best  price  may  be  obtained  for  the  same ;  and  the  council 
of  such  body  corporate  is  authorized  and  required,  with  the  con- 
sent of  the  said  commissioners,  to  convey  and  assure,  under  the 
common  seal  of  such  body  corporate,  such  advowson,  or  such 
right  of  nomination  or  presentation,  to  the  purchaser  or  pur- 
chasers thereof:  and  whereas  in  some  instances  the  manors, 
lands,  tenements  or  hereditaments,  whereof  some  municipal  cor- 
porations are  seised,  were  granted  to  them  with  an  obligation  to 
nominate,  provide  and  sustain  in  certain  churches  or  chapels 
able  and  fit  priests,  curates,  preachers  or  ministers,  for  the  per- 
formance and  administration  of  ecclesiastical  duties  and  rites 
therein,  and  for  the  cure  of  the  souls  of  the  parishioners  and 
inhabitants  of  the  parishes  or  places  thereunto  belonging ;  and 
although  such  corporations  have  from  time  to  time  duly  nomi- 
nated and  provided  such  priests,  curates,  preachers  or  ministers, 
and  paid  stipends  for  their  sustenance,  and  have  either  pro- 
vided houses  for  their  residence  or  made  allowances  in  lieu 
thereof,  yet  such  stipends  and  allowances  have  not  been  fixed 
or  assured  by  any  competent  authority ;  and  for  want  of  any 
regular  endowment  or  augmentation  of  such  curacies  they  have 
not  become  perpetual  ciu-es,  or  benefices  presentative,  and  the 
curates  have  not  become  bodies  politic  and  corporate,  within 
the  meaning  of  an  act  passed  in  the  first  year  of  the  reign  of 
his  majesty  King  George  the  First,  intituled  *  An  Act  for  i  o.  i,  c.  lo, 
making  more  effectual  her  late  Majesty's  gracious  Intentions  ••  ^' 
for  augmenting  the  Maintenance  of  poor  Clergy,'  and  of  an  act 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  majesty  King 
George  the  Third,  intituled  *  An  Act  for  the  fiirther  Support  300.3,0.83, 
and  Maintenance  of  Curates  within  the  Church  of  England,  ■•  ^• 
and  for  making  certain  Regulations  respecting  the  Appoint- 
ment of  such  Curates,  and  the  Admission  of  Persons  to  Cures 
augmented  by  Queen  Anne's  Bounty,  with  respect  to  the 
Avoidance  of  other  Benefices  ;'  by  reason  whereof  doubts  have 
arisen  whether  the  right  of  nominating  ministers  to  such 
churches  and  chapels  can  be  sold  under  the  provisions  of  the 
said  first  herein-before  recited  act ;  and  it  is  expedient  that  such 
doubts  should  be  removed:"  enacts,  "  That  every  right  of  nomi-  Right  or  No. 
nation  of  every  such  priest,  curate,  preacher,  or  minister,  which  jy„'[ed  h"  Mu 
at  the  time  of  the  passing:  of  the  first  herein-before  recited  act  "'«'p»»  Cor- 

.     1  .  *         .    P    ,  ,.  ,  ,  rt  porai ions  may 

was  vested  m  any  municipal  corporation,  or  in  any  member  of  be  wui. 
such  corporation  in  virtue  of  his  ofiice  as  such,  shall  and  may 
be  sold,  at  such  time  and  in  such  manner  as  the  said  commis- 
sioners may  direct,  and  shall  by  such  conveyance  or  assurance 
as  is  in  the  said  first-recited  act  mentioned  become  vested  in 
the  purchaser  thereof,  his  heirs  and  assigns;  and  that  from 
and  after  such  sale  and  assurance  every  such  curacy,  preacher- 
ship,  or  ministry  shall  become  a  benefice  presentative  within 
the  meaning  of  the  said  recited  act  of  the  thirty-sixth  year  of 
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the  reign  of  King  George  the  Third ;  and  every  such  curate, 
preacher,  or  minister,  and  his  successors  for  ever,  shall  become 
and  be  a  body  politic  and  corporate  within  the  meaning  of  the 
said  recited  act  of  the  first  year  of  the  reign  of  King  George 
the  First,  and  shall  have  perpetual  succession,  and  shall  be 
capable  of  taking  and  holding  in  perpetuity  all  such  lands, 
tithes,  tenements,  hereditaments,  monies,  goods,  and  chattels, 
as  shall  be  granted  unto  or  purchased  for  them  respectively  by 
the  governors  of  the  bounty  of  Queen  Anne,  or  by  other  per- 
sons contributing  with  the  said  governors  as  benefactors  ;  and 
every  such  purchaser,  his  heirs  and  assigns,  may  present  to 
such  benefice,  from  time  to  time  when  and  as  the  same  shall 
become  vacant,  in  the  same  manner,  to  all  intents  and  pur- 
poses, as  patrons  may  now  present  to  benefices  presentative. 
Notwith-  [^Sect.  2.  "And  be  it  enacted,  that  notwithstanding  any  9uch 

sX^'ihe  p"r^  sale  aud  conveyance  as  aforesaid,  every  such  corporation,  and 
flabieioMme  ^^  property  belonging  thereto,  shall  continue  liable  to  the 
Obligation*  as  same  obligations  (if  any)  of  providing  for  and  maintaining  or 
thereto'"        Contributing  to  the  maintenance   of  any  such  priest,  curate, 
preacher,  or  minister,  to  which  such  corporation  and  property 
would  have  been  liable  if  no  such  sale  and  conveyance  had 
taken  place ;   and  such  liability  (if  any)  may  be  enforced  by 
the  same  means,  at  the  instance  of  her  majesty,  her  heirs  or 
successors,  or  otherwise,  as  if  the  first  herein-before  recited 
act  had  not  been  passed,  and  the  right  of  nominating  such 
priest,  curate,  preacher  or  minister,  had  remained  vested  in 
such  corporation. 
Manicipai  [[Scct.  3.  "  Providcd  always,  and  be  it  hereby  fiirther  enacted, 

mir^n%mTn\  that  uothiug  in  this  act  or  in  the  said  first-recited  act  con- 
PHe»r.h?|w,  tained  shall  preclude  any  municipal  corporation  seised  of  any 
&c.  ai  here-  mauors,  lauds,  tenements  or  hereditaments,  subject  to  an  obli- 
gation to  nominate  and  provide  any  such  priest,  curate,  preacher 
or  minister,  fi-om  augmenting  and  endowing  such  priestship, 
curacy,  preachership  or  ministry,  either  by  the  assigning  of  a 
competent  portion  of  such  manors,  lands,  tenements  or  here- 
ditaments, to  such  priest,  curate,  preacher,  or  minister,  and 
his  successors,  or  by  charging  thereon  an  annual  stipend, 
either  in  money  or  in  kind,  for  his  and  their  use  and  benefit, 
in  as  full  and  ample  manner  as  such  corporation  might  have 
done  before  the  passing  of  the  said  first-recited  act :  provided 
always,  that  no  such  augmentation  or  endowment  shall  be  valid 
without  the  consent  of  the  lords  commissioners  of  her  majesty's 
treasury  or  any  three  of  them. 
Application  [[Scct.  4.  "  And  be  it  enacted,  that  this  act  shall  be  deemed 
and  taken  to  apply  as  well  to  sales  already  made,  and  to  sales 
now  in  progress,  as  also  to  sales  which  shall  hereafter  be 
made." 


How 
sons 


'  ^^Z?Z'      C"  There  are  several  ways  by  the  canon  law  by  which  the 

might  be.ti/»i_  -i  i  •  i  i 

loii  by  the      nght  oi  patronage  is  lost :  as  by  cession,  where  the  patron  con- 
on  Law.     ^         i^:       •    i^^  .1       /.>i„r/»V»  KlmoAlf       OMv     »   'Pnfiimfin   rfifm-^ 


Canon 


fers  his  right  on  the  church  himself.     2dly,  '  Patientid  refor- 


maia  eeelesUt,'  as  when  the  patron  suffers  the  church,  without 
a  reservation  of  the  right  accruing  to  hira,  to  become  a  col- 
legiate church.  Srdly.  By  total  ruin  of  the  church  either  by 
an  earthquake,  or  fire,  or  any  otherwise.  4thly.  When  such 
church  shall  be  seized  by  infidels.  5thly.  If  the  patron  shall 
commit  any  notorious  crime  for  which,  as  a  punishment,  he 
shall  forfeit  the  right  of  patronage,  as  heresy,  and  the  like  (g). 
For  hereticks  forfeit  all  their  goods  and  estates,  among  which 
we  may  reckon  the  right  of  patronage.  Upon  an  outlawry 
here  in  England,  the  king  presents  to  a  living  in  the  right  of 
the  patron,  if  the  patron  be  outlawed  (A)."— Ed.]] 

6.  As  to  advowsons  in  gross,  there  cannot  be  any  descent  How  inhe- 
thereof  firom  the  brother  to  the  sister  of  the  entire  blood,  but  aowJiw."**** 
the  same  shall  descend  to  the  brother  of  the  half  blood,  unless 

the  first  had  presented  to  it  in  his  lifetime,  and  then  it  shall 
descend  to  the  sister,  she  being  the  next  heir  of  the  entire 
blood  (t).  The  latter  case  is  governed  by  the  maxim  l^ossessio 
fratris  de  feodo  simplici  facit  sarorem  esse  heredem  ;  but  in 
the  former,  the  brother,  not  having  been  actually  seised,  does 
not  transmit  the  inheritance  to  the  sister  (A). 

So  if  one  be  seised  of  an  advowson  in  fee,  and  the  church 
doth  become  void,  the  void  turn  is  a  chattel ;  and  if  the  patron 
dieth  before  he  doth  present,  the  avoidance  doth  not  go  to  his 
heir,  but  to  his  executor  (/)•  But  this  is  to  be  understood  of 
presentative  benefices,  for  in  a  donative  such  void  turn  de- 
scends  to  the  heir  (m). 

But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of  the 
advowson  of  the  same  church,  and  die,  his  heir,  and  not  his 
executors,  shall  present;  for  although  the  advowson  doth  not  [  14  ] 
descend  to  the  heir  till  after  the  death  of  the  ancestor,  and  by 
his  death  the  church  is  become  void,  so  that  the  avoidance 
may  be  said  in  this  case  to  be  severed  from  the  advowson  be- 
fore it  descend  to  the  heir,  and  vested  in  the  executor,  yet  both 
the  avoidance  and  descent  to  the  heir  happening  at  the  same 
instant,  the  title  of  the  heir  shall  be  preferred  as  the  more  an- 
cient and  worthy  (n). 

7.  By  last  will  and  testament,  the  right  of  presenting  to  the  May  be  de- 
next  avoidance  (o),  or  the  inheritance  of  an  advowson,  may  be  ^  "    ^ 
devised  to  any  person ;  and  if  such  devise  be  made  by  the  in- 
cumbent of  the  church,  the  inheritance  of  the  advowson  being 

in  him,  it  is  good  though  he  die  incumbent ;  for  although  the 
testament  hath  no  effect  but  by  the  death  of  the  testator,  yet  it 
hath  an  inception  in  his  lifetime.  And  so  it  is,  though  he  ap- 
point by  his  will  who  shall  be  presented  by  the  executors,  or 

fe)  rX.  5.  7.  13  and  15.]  4  Leon.  109  ;  F.  N.  B.  34  a. 

(A)  [Ayliffe's  Parerg.  417.]  (m)  2  Wils.  150.    See  Beitefire,  5, 

(i)  Wate.  c.  8.  tit.  Presentation. 

(fc)  Co.  Lit.  15  b;  3  Rep.  41  b.  (n)  Wats.  c.  9 ;  3  Lev.  47. 

(/)  Wats.  c.  9 ;    Co.   Lit.  388  a;         (o)  [See  iDptton  UXltStt  Vtoto^.] 


Trustees. 
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that  one  executor  shall  present  the  other,  or  doth  devise  that 
his  executors  shall  grant  the  advowson  to  such  a  man  (p). 

But  by  a  general  devise  of  lands,  an  advowson  in  gross  will 
not  pass ;  but  by  the  words  tenements  and  hereditaments,  it 
will,  for  an  advowson  is  an  hereditament  (q).  [[^^  It  may  also  be 
entailed  within  the  statute  De  donis,  being  an  hereditament 
annexed  to  land ;  but  an  estate  tail  in  an  advowson  cannot  be 
discontinued,  for  nothing  passes  by  the  grant  of  it  but  what 
the  owner  may  lawfully  give  (r)." 

[[By  the  1  Vict.  c.  26,  s.  1,  it  is  provided  that  the  words 
"  real  estate "  shall  include  advowsons.  And  by  s.  28,  it  is 
enacted,  that  a  devise  of  real  estates  without  any  words  of  limi- 
tation shall  be  held  to  pass  the  fee  simple,  or  other  whole 
estate  which  the  testator  had  power  to  dispose  of  by  will,  un- 
less a  contrary  intention  shall  appear  by  the  will.     See  ll£>tXiZ- 

(ice— ^erejsentation. 

Advowson  in  TA  grant  of  the  next  avoidance  to  one  without  his  privity  is 
held  a  resulting  trust  for  the  grantor,  no  other  trust  being  de- 
clared (5).  A.  seised  in  fee  devised  his  lands  and  tenements 
to  trustees,  to  apply  part  of  the  rents  in  augmentation  of  eight 
several  vicarages.  The  church  of  B.  became  vacant,  decreed 
that  the  heir  of  A.  shall  present  (0.  R.  S.,  rector  of  B.,  de- 
vised his  perpetual  advowson  of  B.  with  the  appurtenances  to 
G.  S.,  willing  and  desiring  her  to  sell  it  to  Eton  College,  and 
on  their  refusal,  to  Trinity  College,  and  on  the  refusal  of  both, 
to  any  other  college  in  Oxford  or  Cambridge,  being  the  best 
purchaser.  This  is  not  a  resulting  trust  of  the  advowson  to 
the  heirs  of  the  testator,  but  a  devise  of  the  beneficial  interest 
therein  to  G.  S.,  with  an  injunction  only  to  sell  to  particular 
societies,  and  on  an  avoidance  by  the  death  of  the  testator,  the 
devisee,  and  not  the  heir,  shall  present  (m).  Where  there  are 
several  cestui  que  trusts  of  a  presentation,  they  must  all  agree, 
or  there  can  be  no  nomination  {x).  Trustees  had  an  advowson, 
with  directions  to  present  in  a  certain  time.  This  is  directory 
only,  and  they  may  do  it  afterwards,  but  they  must  join  in  the 
presentation.  General  disusage  is  evidence  to  lay  aside  that 
part  of  their  constitution  which  arose  by  consent  (y).  Where 
trustees  have  a  power  to  elect  a  vicar,  they  must  all  join,  or 
the  bishop  may  refuse  their  nominee.  Election  as  well  as 
presentation  is  requisite  on  the  part  of  the  trustees,  and  they 
shall  give  notice  of  their  meeting,  and  if  the  election  be  not 
fair,  the  court  will  not  compel  all  the  trustees  to  join  in  the 

(rt  Wats.  c.  10.  Talb.  143.] 

(q)  3  AtkynB,  460 ;  [Cro.  Jac.  371 ;  («)  [Hi7/  v.  Bishop  of  London,  1 

4  Bing.  290;  3  Brod.  &  Bing.  33,  Atk.  618.] 

27.]  {x)  [Seymour  v.  Bennet,  2  Atk. 

(r)  [3  Cruise,  Dig.  6.]  482 ;  1  Yes.  413 ;  7  Bro.  Pari.  Ca. 

(*)  [Duke  of  Norfolk  v.  Browne,  296.] 

Pre.  in  Ch.  80.]  {y)  lAttomey-General  v.  Scoti,  1 

(0  [Kenset/  v.  Langham,  Ca.  temp.  Ves.  415.] 


presentation.  The  election  in  such  a  case  is  a  personal  trust, 
and  cannot  be  executed  by  proxy  (z).  R.  devised  his  manors, 
advowsons,  &c.,  to  pay  his  son  1000/.  a  year  out  of  the  rents 
and  profits,  and  directed  the  rest  to  be  laid  out  and  settled.  A 
living  became  vacant :  held,  the  presentation  went  to  the  heir 
at  law,  as  undisposed  of  (a).  By  a  devise  of  lands,  tenements 
and  hereditaments,  (subject  to  a  term  of  eleven  years,)  in  trust 
to  receive  the  rents,  issues  and  profits,  from  time  to  time,  and 
to  dispose,  &c.,  an  advowson  in  gross  passes,  and  a  sale  of  the 
next  presentation  within  the  term  by  direction  and  for  the  be- 
nefit of  the  cestui  que  trust  was  established  (6).  Where,  by 
neglect,  the  number  of  trustees  to  present  to  a  living  was  not 
filled  up  at  the  time  of  an  avoidance,  the  court  could  not  by  an 
injunction  prevent  the  effect  of  a  presentation  under  the  legal 
title  of  the  heir  of  the  surviving  trustee  without  special  ground, 
but  the  court  will  take  care  that  the  trust  shall  be  properly 
filled  up  in  future  (c).  Where  the  trust  of  an  advowson  is  to 
present  some  fit  person,  such  as  the  inhabitants  and  parish- 
ioners,  or  the  major  part  of  the  chiefest  and  discreetest  of 
them,  should  nominate,  the  right  of  election  is  in  the  inhabit- 
ants above  the  age  of  twenty-one,  paying  the  church  and  poor 
rates,  and  popular  election  by  a  majority  of  such  voters  and 
others  not  so  qualified  has  been  established  (d).  There  has  been 
also  another  case  where  the  doctrine  of  a  resulting  trust  was 
held  not  to  apply,  as  the  whole  estate  had  been  devised  away 
from  the  heir;  and  where  it  was  said,  that  if  a  person  seised 
of  an  advowson  be  also  incumbent,  and  devises  it,  the  devisee, 
and  not  the  heir,  shall  nominate  after  his  death  (e).  Charitable 
trustees  are  expressly  excepted  firom  the  act  of  1  &  S  Vict, 
c.  31,  cited  above.  If  trustees  have  the  right  of  presentation 
only  upon  the  nomination  of  others,  they  are  in  the  case  of  a 
donative  to  judge  of  the  fitness  of  the  person  nominated,  as  a 
oishop  does,  and  may  absolutely  reject  on  the  ground  of  his 
being  illiterate,  but  if  rejected  on  the  ground  of  immorality, 
that  might  be  tried  by  a  jury  on  a  return  of  the  mandamus  to 
the  trustees  to  admit  (/). — Ed.]] 

8.  Where  there  are  divers  patrons,  and  they  vary  in  their  Advowwn  in 
presentment,  if  they  be  joint-tenants,  or  tenants  in  common  of  joiS^SmTmi, 
the  patronage,  the  ordinary  is  not  bound  to  admit  any  of  their  "  commoD'. 
clerks ;  and  if  the  six  months  pass,  then  he  may  present  by  the 
lapse ;  but  he  may  not  present  within  the  six  months,  for  if  he 

{z)  rWUson  V.    Dennisotiy   Ainb.  {d)  IFcaron  v.  Webb,  14  ye«.  13. 

82;    Attorney 'General  v.   Scott ,   1  See  other  cases  where  the  principles 

Ves.  415.]  of  election  are  discussedi  10  Yes.  335 ; 

(a)  [Sherrard  v.  Loi^  Harboroughf  3  Atk.  596 ;  1  Ves.  43.] 

Amh.  163.]  •  (c)  [1  Atk.  622;  cf.  also  1  Nev.  & 

(b)  [Earl  of  Albermarle  v.  Rogen,    P.  314,  328;  6  Ad.  &  Ell.  153,  394.] 
2  Ves.  jun.  477.]  (  f)  [3  T.  R.  646.] 

(f)  [5  Ves.  828.] 
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do,  they  may  agree  and  bring  a  quare  impedit  against  him, 
and  remove  his  clerk,  and*  so  the  ordinary  shall  be  a  dis- 
turber (ff).  A  patron  is  said  to  be  disturbed  in  presenting, 
either  when  the  bishop  hath  admitted  and  instituted  a  clerk 
upon  the  presentment  of  another  pretended  patron,  or  when 
the  bishop  will  not  admit  the  patron's  clerk  presented  to  him ; 
but  if  the  ordinary  hath  merely  filled  the  church  by  a  wrongful 
collation,  the  patron  is  not  thereby  disturbed;  but  he  must 
actually  present,  and  the  ordinary  must  refuse  to  admit  his 
clerk  before  the  patron  can  bring  his  action ;  for  though  the 
ordinary  hath  collated,  yet  the  true  patron  may  present  to  the 
same  ordinary,  and  he  may  institute  the  clerk,  &c.,  and  then 
the  two  clerks,  in  trespass,  ejectment,  or  assize,  shall  try  who 
hath  the  better  title  (A). 

[|It  has  been  shown  that  where  an  advowson  is  vested  in 
trustees,  they  are  joint-tenants,  and  must  all  join  in  presenta- 
tion. In  like  manner  joint-tenants  and  tenants  must  join  in 
any  suit ;  the  first  because  they  are  jointly  seised,  and  claim 
by  joint  title ;  the  latter  out  of  necessity,  because  the  thing  is 
entire,  and  they  are  but  as  one  person  (£).  It  is  said,  how- 
ever, by  Lord  Hardwicke,  in  the  case  of  Seymour  v.  JBennet  (A), 
that  where  therfe  are  parceners  who  cannot  agree  in  one  per- 
son, the  Court  of  Chancery  will  direct  them  to  draw  lots  who 
shall  have  the  first  presentation  (Z). — Ed.)] 
[  15  ]  And  by  the  canon  law,  where  divers  did  present,  being  either 
coparceners,  joint-tenants,  or  tenants  in  common,  the  bishop, 
if  he  pleased,  might  judge  of  the  fitness  of  the  clerks,  and 
choose  which  of  them  he  would  (wi). 

But  by  the  common  law,  if  the  patrons  have  the  patronage 
by  descent  as  coparceners,  then  is  the  ordinary  bound  to  admit 
the  clerk  of  the  elder  sister ;  for  the  eldest  shall  have  the  pre- 
ference in  the  law,  if  she  will  (n) ;  and  thfen  at  the  next  avoid- 
ance, the  next  sister  shall  present,  and  so  by  turns  one  sister 
after  another,  till  all  the  sisters,  or  their  heirs,  have  pre- 
sented (o),  and  then  the  eldest  sister  shall  begin  again ;  and 
this  is  called  a  presenting  by  turn  ;  and  it  holdeth  alway  be- 
tween coparceners  of  an  advowson,  except  they  agree  to  pre- 
sent together,  or  that  they  agree  by  composition  to  present  in 
some  other  manner ;  and  if  they  do  so,  the  agreement  iftust 
stand.  But  if  after  the  death  of  the  common  ancestor  the 
church  voideth,  and  the  eldest  sister  presenteth  together  with 
another  of  the  sisters,  and  the  other  sisters  every  one  in  their 

(g)  Dr.  &St.  b.  2,  C.30 ;  1  Raym.        (/)  [See  also  Harg.  Co.  Litt  160, 

197.  note  2.] 

(A)  Complete  Incumb.  238;  Plow.        (m)  Gibs.  765;  X.  3.  38.  3. 
500.  (n)    \See    Lord    Lougbborough's 

(i)  [1  Inst.  197  b.]  judgment  in  Thralev.  Bishop  of  Lon- 

(k)  [2  Atk.  Rep.  482.]  don,  1  H.  Bla.  412.] 

(o)  [2  Roll  Abr.  346.] 
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own  name  or  together ;  in  that  case  the  ordinary  is  not  bound 
to  receive  any  of  their  clerks,  but  may  suffer  the  church  to 
lapse ;  for  he  shall  not  be  bound  to  receive  the  clerk  of  the 
eldest  sister  but  where  she  presenteth  in  her  own  name  (p). 
[[This  part  which  the  eldest  thus  takes  by  virtue  of  her  pri- 
ority of  age,  is  called  the  *^  enitia  pars." — Ed.]] 

And  in  this  case,  where  the  patrons  vary  in  presentment,  the 
church  is  not  properly  said  to  be  litigious ;  so  that  the  ordinary 
shall  be  bound  at  his  peril  to  direct  a  writ  to  inquire  of  the 
right  of  patronage,  for  that  writ  lieth  where  two  present  by 
several  titles ;  but  these  patrons  present  all  in  one  title,  and 
therefore  the  ordinary  may  suffer  it  to  pass,  if  he  will,  into  the 
lapse  (9). 

And  the  privilege  of  the  elder  sister  to  present  first  in  turn, 
goes  to  her  assignee ;  as  in  the  case  of  Buller  and  the  Bishop 
of  Exeter f  December  12,  1740.  The  estate  of  an  advowson 
descended  to  two  daughters  as  parceners.  The  church  became 
vacant  twice  in  their  time,  and  both  joined  in  presentation. 
The  elder  marries,  settles  her  own  estate  in  the  common  way, 
and  dies.  The  other  daughter,  before  it  became  vacant  again, 
marries  and  makes  a  settlement  of  her  part.  A  vacancy  hap- 
pening, Buller  the  husband  of  her  elder,  entitled  to  her  estate  r  16  1 
as  tenant  by  courtesy,  or  under  the  settlement,  claims  as  in  her 
turn,  and  presents.  But  the  bishop  objects  thereto,  because 
the  younger  sister  and  her  husband,  claiming  an  equal  right  to 
presentation  as  tenants  in  common,  did  not  join.  So  that  there 
being  a  litigation,  he  was  willing  to  admit  the  person  appearing 
to  have  right  in  courts  of  law.  By  Mr.  Baron  Clarke  in  the 
absence  of  the  master  of  the  rolls :  I  have  always  thought,  that 
the  many  alternate  presentations  in  this  kingdom,  must  have 
arisen  from  estates  descending  in  parcenary,  where  advowsons 
are  upon  them.  It  is  the  only  estate  that  I  know  of,  which  in 
course,  and  by  operation  of  law  only,  falls  on  several  persons 
making  but  one  heir,  without  the  inte^ention  of  conv^ances 
by  will  or  otherwise  of  the  owner  of  the  estate ;  which  makes 
it,  although  in  some  instances  partaking  of  a  tenancy  in  com- 
mon, different  from  that  and  from  a  joint-tenancy,  which  are 
made  by  conveyance,  and  descendible  in  a  different  manner. 
An  advowson  is  a  particular  sort  of  an  estate  so  descendible. 
And  as  it  is  impossible  to  be  divided  into  parts  so  as  to  be  en- 
joyed separately,  it  is  natural  to  follow  the  course  that  has  been 
practised,  that  each  parcener  should  have  a  turn  to  present, 
and  to  prevent  confusion,  begin  with  the  eldest.  And  in  all  the 
cases  where  disputes  have  arisen,  whether  the  alienee  of  the 
elder  sister  should  have  the  same  privilege,  or  whether  it  should 
go  to  the  next  sister,  it  hath  been  determined  in  favour  of  the 
alienee  (r). 

(p)  1  Inst.  186, 243 ;  2  Inst.  364.    Willes,  662 ;  Moor.  225  ;  Cro.  Eliz. 
Iq)  Dr.  &  St  b.  2,  c.  30.  19.] 

(r)  1  Vezey,  340 ;    [2  Atk.  482  j 
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Co"?rJ'""  "^  Coparceners  are,  where  lands  descend  to  daughters,  sisters, 
Joint Tenantl,  or  Other  fcHiales  of  kin  in  equal  degree;  these  are  but  as  one 
comniunr  ^eir  to  their  ancestor;  and  they  or  their  heirs  respectively 
hold  the  lands  together,  till  a  partition  is  made,  either  by  mu- 
tual consent,  or  by  the  writ  de  partitions  facienda.  Joint- 
tenants  are,  where  lands  are  conveyed  to  two  persons  or  more, 
jointly;  and  these  must  jointly  plead  and  sue,  as  coparceners 
must  do ;  but  joint-tenants  have  a  sole  and  peculiar  quality  of 
survivorship,  so  as  when  one  of  them  dies,  the  survivor  or  sur- 
vivors shall  have  the  whole.  Tenants  in  common  are  they,  who 
have  lands  by  several  titles,  and  not  by  a  joint  title,  and  none 
of  them  knoweth  his  several  part,  but  they  occupy  and  take  the 
profits  in  common. 

[[Where  an  advowson  descended  to  four  coparceners,  and  the 
two  first  presented  in  their  turn,  and  then  a  stranger  usurped 
upon  the  third,  it  was  held  that  upon  the  fourth  avoidance  the 
fourth  daughter  should  not  lose  her  turn  on  account  of  the 
usurpation  suffered  by  the  third  daughter,  and  it  made  no 
diflTerence  that  in  this  case  the  second  turn  was  usurped  by  a 
person  not  a  stranger  to  the  church,  as  with  respect  to  that 
turn  he  must  be  considered  to  be  a  stranger. — Ed.J  See  the 
act  of  13  Edw.l,  st  1,  c.  5,  s.  5.  When  an  advowson  descendeth 
unto  parceners,  though  one  present  twice,  and  usurpeth  upon 
his  co-heir;  yet  he  that  was  negligent  shall  not  be  clearly 
barred,  but  another  time  shall  have  his  turn  to  present  when 
it  falleth  {s). 
[  17  ]  The  clerk  of  a  coparcener  being  once  complete  incumbent, 
though  he  is  afterwards  deprived,  the  turn  is  served ;  and  so  it 
is  where  by  reason  of  some  incapacity  the  institution  was  void- 
able by  sentence  declaratory,  but  not  void,  (as  hath  been  held, 
in  case  a  layman  is  presented),  because  the  church  is  full,  until 
such  sentence  comes.  But  if,  after  presentation,  institution, 
and  induction,  the  church  remains  not  only  voidable,  but  by 
special  declaration  of  the  law  merely  and  actually  void  (as  for 
not  reading  the  articles,  or  the  like),  there  the  turn  is  not 
served,  but  the  presentor  may  present  again,  because  the  church 
was  never  full  (/). 

If  a  person  presented  by  a  coparcener,  is  incumbent,  and 
deprived,  and  the  next  presents,  notwithstanding  that  the  se- 
cond is  complete  incumbent,  yet  if  he  is  deprived,  and  the  first 
restored,  the  turn  is  not  served ;  because  the  restoring  of  the 
first  is  a  recontinuing  of  his  incumbency  upon  the  foot  of  the 
former  presentation,  institution,  and  induction ;  who  also  dying 
incumbent,  will  be  the  last  presentee  (w). 

By  the  statute  of  the  7  Anne,  c.  18,  If  coparceners,  or  joint- 

(«)  [Bro.  qu.  imp.  pi.  118 ;  Barker  Bos.  &  Pull.  449.] 

V.  LomflT,  Wffles,  664 ;  7  Sim.  757.  (0  6  Co.  102;  Gibs.  765. 

See  however  Willes,  659 ;  1  H.  Bl.  (u)  Ibid. 
418';  Birch  v.  Bi$hop  of  London,  3 


tenants^  or  tenants  in  common,  be  seised  of  any  estate  of  inhe- 
ritance in  the  advowson  of  any  church  or  vicarage,  or  otlier 
ecclesiastical  promotion,  and  a  partition  shall  be  made  between 
them  to  present  by  turns ;  thereupon  every  one  shall  be  taken 
and  adjudged  to  be  seised  of  his  or  her  separate  part  of  the 
advowson  to  present  in  his  or  her  turn;  as  if  there  be  two,  and 
they  make  such  partition,  each  shall  be  said  to  be  seised,  the 
one  of  the  one  moiety  to  present  in  the  first  turn,  the  other  of 
the  other  moiety  to  present  in  the  second  turn;  in  like  manner, 
if  there  be  three,  four,  or  more,  every  one  shall  be  said  to  be 
seised  of  his  or  her  part,  and  to  present  in  his  or  her  turn."  [[It 
was  decided,  in  Attorney- General  v.  Bishop  of  Lichfield  ix), 
that  this  statute  is  not  retrospective.— Ed.]] 

And  by  the  statute  of  the  13  Edw.  1,  st.  1,  c.  5,  "Sometimes 
when  an  agreement  is  made  between  many  claiming  one  ad- 
vowson, and  inrolled  before  the  justices  in  the  roll,  or  by  fine, 
in  this  form,  that  one  shall  present  the  first  time,  and  at  the 
next  avoidance  another,  and  the  third  time  another,  and  so  of 
many  in  case  there  be  many;  and  when  one  hath  presented, 
and  had  his  presentation,  which  he  ought  to  have  according  to 
the  form  of  their  agreement  and  fine,  and  at  the  next  avoidance 
he  to  whom  the  second  presentation  belongeth  is  disturbed  by 
any  that  was  party  to  the  said  fine,  or  by  some  other  in  his 
stead ;  it  is  provided,  that  fi"om  henceforth  they  that  be  so  dis- 
turbed shall  have  no  need  to  sue  a  quare  impedit,  but  shall  re- 
sort to  the  roll  or  fine :  and  if  the  said  concord  or  agreement 
be  found  in  the  roll  or  fine,  then  the  sheriff  shall  be  commanded 
that  he  give  knowledge  unto  the  disturber,  that  he  be  ready  at    [  18  ] 
some  short  day,  containing  the  space  of  fifl:een  days  or  three 
weeks  (as  the  place  happeneth  to  be  near  or  far)  for  to  show, 
if  he  can  allege  anything,  wherefore  the  party  that  is  disturbed 
ought  not  to  present;  and  if  he  come  not,  or  peradventure 
doth  come  and  can  allege  nothing  to  bar  the  party  of  his  pre- 
sentation by  reason  of  any  deed  made  or  written  since  the  fine 
was  made  or  inrolled,  he  shall  recover  his  presentation  with  his 
damages." 

And  this  extendeth,  as  well  to  strangers  of  blood,  as  to  co- 
parceners that  are  privy  in  blood ;  and  if  one  of  the  parties  or 
his  heirs,  or  any  stranger  usurp  in  the  turn  of  another,  the  party 
wronged  is  not  driven  to  his  quare  impedit;  for  it  may  be,  that 
the  qtiare  impedit,  or  assise  of  darrein  presentment,  may  fail ; 
and  yet  he  may  have  remedy  by  this  act ;  for  albeit  there  be 
a  plenarty  by  six  months,  yet  the  party  may  have  a  scire  facias 
upon  the  roll  or  fine,  and  therein  recover  the  presentation  and 
damages  (y). 

In  the  case  of  the  Bishop  of  Salisbury  and  Phillips,  M.  1 1 
Will.,  where  two  were  seised  in  fee  of  the  advowson  in  gross  as 

(j)  [5  Ves.  828.]  (y)  2  Inst.  361. 
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joint-tenants,  and  by  indenture  agreed  from  thenceforth  to  be 
seised  thereof  as  tenants  in  common,  and  not  as  joint-tenants, 
so  as  they  and  their  respective  heirs  should  present  severally 
and  by  turns;  Holt,  Chief  Justice,  said,  that  a  composition 
might  be  either  by  record,  or  by  deed,  or  by  parol :  that  after 
the  first  way,  if  one  present,  the  other  was  not  by  an  usurpation 
put  to  a  quare  impedit;  that  by  the  second  way,  the  compo- 
sition is  good,  and  if  it  be  once  executed  on  all  sides,  he  that 
brings  Si  qitare  impedit  need  not  mention  the  composition,  which 
shows  the  very  right  and  inheritance  to  be  severed,  and  that  a 
separate  interest  is  vested  in  each,  to  present  alternately ;  that 
the  third  way,  may  be  between  parceners,  but  between  strangers 
in  blood  composition  cannot  be  without  deed  (z). 

paJuTr  *"      CSee  JBenefice— CoUegeg— i^operp-— Ed.;] 

Advowson  in  9-  M.  1700.  AmhuTst  and  Dawling,  The  defendant  having 
mortgaged  the  manor  of  Thundersley,  to  which  an  advowson 
was  appendant,  to  the  plaintiff,  who  brought  the  bill  to  fore- 
close, the  church  became  void ;  the  defendant  moved  the  court 
for  an  injunction  to  stay  the  proceedings  in  a  quare  impedit 
brought  by  the  plaintiff.  By  the  Court :  Although  the  defend- 
ant Dawling  hath  no  bill,  yet  being  ready  and  offering  to  pay 
the  principal,  interest  and  costs,  if  the  plaintiff  will  not  accept 
his  money,  interest  shall  cease,  and  an  injunction  shall  be  to 
stay  proceedings  in  the  quare  impedit ;  for  the  mortgagee  can 
[  19  ]  make  no  profit  by  presenting  to  the  church,  nor  can  account 
for  any  value  in  respect  thereof,  to  sink  or  lessen  his  debt ; 
and  the  mortgagee  therefore  in  that  case,  until  a  foreclosure, 
is  but  in  the  nature  of  a  trustee  for  the  mortgagor.  And  the 
like  order  was  made  between  Jory  and  Cox,  where  the  de- 
fendant had  an  injunction  against  the  plaintiff,  to  stay  his  pre- 
senting to  a  church,  that  became  vacant  pending  the  suit  (a). 

So  in  the  case  of  Gully  and  SeJhy,  M.  7  Geo.  It  is  a  rule  in 
equity,  that  though  in  the  case  of  a  mortgage  in  fee  the  legal 
right  of  presentation  is  vested  in  the  mortgagee,  yet  they  will 
interrupt  that  presentation,  and  compel  the  ordinary  to  insti- 
tute the  clerk  of  the  mortgagor  any  time  before  foreclosure :  it 
not  being  any  part  of  the  profits  of  the  estate  (&). 

H.  1726.  Gardiner  and  Grijfith.  Samuel  Gardiner,  the 
plaintiff's  &ther,  being  possessed  of  a  long  term  for  ninety- 
nine  years  of  the  advowson  of  Eckington,  made  a  mortgage 
thereof  to  the  defendant  by  way  of  assignment  of  the  term, 
upon  condition  to  be  void  on  payment  of  the  mortgage  money 
and  interest  at  the  end  of  the  year,  and  there  was  a  covenant 
in  the  mortgage  deed  that  on  every  avoidance  of  the  church 
the  mortgagee  should  present.  Several  years  after  the  mort- 
gagor died.     It  was  admitted  by  the  lord  chancellor,  and  by 

(jy)  Gibs.  764;  1  Salk.43;  Carth.        (a)  2  Vera.  401. 
505.  (6)  Str.  403 ;  Com.  Rep.  343. 


the  counsel  on  both  sides,  that  if  there  be  a  mortgage  made  of 
a  manor,  and  an  advowson  appendant,  before  the  mortgage  is 
foreclosed,  (though  the 'mortgagee  be  in  possession),  yet  the 
mortgagor  shall  present  if  the  church  becomes  void ;  for  the 
preaentadon  is  to  be  presumed  to  yield  no  profit,  and  conse- 
quently cannot  be  accounted  for.  But  the  case  here  was  said 
to  differ ;  nothing  being  mortgaged  here  but  the  advowson :  so 
that  the  mortgagee  could  have  no  other  satis&ction  than  by 
providing  for  a  child,  relation  or  friend,  on  the  churches  be- 
coming void ;  and  the  rather  for  that  it  was  the  express  agree- 
ment in  the  mortgage  deed  that  as  often  as  the  church  should 
become  void,  the  mortgagee  should  present;  which  express 
agreement  would  be  good  even  in  case  of  a  mortgage  of  a  ma- 
nor wilii  an  advowscMi  appendant ;  and  this  was  still  stronger, 
as  it  was  in  the  case  of  a  perishing  term,  where  every  presentee 
or  incumbent  would  have  an  estate  for  life  in  the  church ;  to 
wiiich  the  court,  though  they  gave  no  opinion,  yet  seemed  to 
incline.  But  it  appearing  that  this  bill  against  the  mortgagee  [  ^  1 
and  his  presentee  was  brought  seven  months  after  institution, 
the  lord  chancellor  dismissed  the  bill,  declaring  that  as  a  guare 
impedit  was  confined  to  the  six  months  after  the  death  of  the 
last  incumbent,  so  the  bill  seeking  to  compel  the  defendant  to 
resign,  and  consequently  to  deprive  him  of  his  living,  ought  by 
the  same  reason  to  be  limited  to  the  same  time ;  and  the  re- 
lieving against  this  would  be  to  relieve  against  an  act  of  par- 
liament, which  had  punctually  been  observed  for  some  hun- 
dreds of  years,  ever  since  the  13  £dw.  1,  and  that  the  six 
months'  time  ought  to  be  as  much  observed  here  as  at  law,  in 
regard  it  tendeth  to  the  peace  of  the  church :  indeed,  had  a 
quare  impedit  been  brought  within  the  six  montlis,  and  the 
bill  been  preferred  after  the  six  months,  the  court  might,  on  a 
proper  case,  give  directions  in  aid  of  the  quare  impedit,  that 
the  mortgage  should  not  be  given  in  evidence;  but  here  there 
was  no  quare  impedit  brought,  and  the  bill  came  out  of  time. 
Wherefore  by  the  court:  Dismiss  the  bill  as  to  that  part  which 
seeks  to  compel  the  defendant  to  resign  his  living ;  but  let  the 
plaintiff  redeem  the  mortgage  on  payment  of  principal,  interest 
and  costs  (c).  This  decree  was  aOSrmed  on  appeal  to  the 
House  of  Lords  {d\    See,  however,  the  next  case. 

Aug.  11,  1747.  Mackenzie  and  Robinson.  A  petition  was 
presented,  on  behalf  of  a  mortgagor,  that  the  mortgagee  of  a 
naked  advowson  should  accept  of  his  nominee,  and  present 
him  upon  an  avoidance,  the  incumbent  being  dead.  On  behalf 
of  the  mortgagee  it  was  insisted,  that  as  there  was  a  large  ar- 
rear  of  interest,  he  ought  to  present,  if  any  advantage  accrues 
from  it     And  for  this  purpose  was  cited  the  case  of  Gardiner 

(c)  2  P.  Win.  404.  (d)  See  3  Atk.  559. 


and  Griffith,  By  the  lord  chancellor  Hardwicke:  I  am  of 
opinion  that  the  mortgagor  ought  to  nominate ;  and  that  it  is 
not  presumed  any  pecuniary  advantage  is  made  of  a  presenta- 
tion. To  be  sure  these  are  but  slender  securities;  but  the 
mortgagee  should  have  considered  it  before  he  lent  his  money; 
and  instead  of  a  bill  of  foreclosure,  as  he  hath  done  in  this 
case,  he  should  have  prayed  a  sale  of  the  advowson.  The 
next  day  he  mentioned  that  he  was  not  quite  clear  as  to  this 
point,  and  that  he  had  looked  into  the  case  of  Gardiner  and 
Griffith^  according  to  the  statement  of  it  in  the  House  of  Lords, 
where  the  decree  of  lord  chancellor  King  was  affirmed.  He 
[  21  ]  said  that  was  a  mixed  case,  and  that  he  doubted  himself  whe- 
ther a  covenant  that  the  mortgagee  should  present  (as  was  the 
case  there)  was  not  void,  being  a  stipulation  for  something 
more  than  the  principal  and  interest,  and  the  mortgagee  can- 
not account  for  the  presentation.  He  adjourned  it  for  further 
consideration  to  the  next  day  of  petitions ;  on  which  day  this 
petition  came  on  again.  And  the  mortgagee  not  being  able  to 
find  any  precedent  in  his  favour,  gave  up  the  point  of  present- 
ing, and  an  order  was  made  that  the  mortgagor  should  be  at 
liberty  to  present,  and  the  mortgagee  was  obliged  to  accept  of 
the  mortgagor's  nominee  (e). 

[[In  Attorney 'General  \.  Hesketh{f),  the  mortgagee  of  a 
manor  and  advowson  was  in  possession  when  the  mortgagor 
made  a  simoniacal  presentation  of  A.,  who  was  rejected  by  the 
bishop.  The  mortgagor  and  mortgagee  then  joined  in  present- 
ing B.  C.  got  the  title  of  the  crown,  and  brought  an  informa- 
tion to  remove  the  mortgagee's  title,  that  it  might  not  be  set  up 
at  law,  which  the  court  decreed.  The  mortgagee  of  an  advow- 
son appendant  may  pray  a  sale  (ff).  There  may  be  an  express 
agreement  (A),  which  forms  an  exception  to  the  general  rule  that 
a  court  of  equity  will  compel  the  ordinary  to  accept  the  clerk  of 
the  mortgagor  any  time  before  foreclosure  (i). — Ed.] 
Advowson  in  10.  If  a  woman  that  hath  an  advowson,  or  part  of  an  ad- 
coar"c«y.^  vowsou,  to  her  and  her  heirs,  doth  take  an  husband,  the  hus- 
band may  not  only  present  jointly  with  his  wife  during  the 
coverture,  but  also  having  issue  by  her,  after  her  death  (though 
the  right  of  patronage,  so  far  as  it  was  in  the  wife,  descends  to 
her  heir,  and  though  the  wife  did  never  present  to  it,  but  died 
before  the  church  voided)  the  right  of  presenting  during  the 
husband's  life  is  lodged  in  him,  as  tenant  by  courtesy,  though 
his  wife  had  but  a  seisin  in  law,  because  he  could  by  no  in- 
dustry attain  to  any  other  seisin  {k).     And  if  the  church,  in 

(c)  3  Atk.  559;  [2  Fonbl.  Tr.  Eq.  (A)  [2  P.  Wma.  404;  Mos.  16.] 

359.]  (i)  [3  Atk.  659,  cited  before;  Pre. 

U)  [2  Vern.  549;   Pre.  in  Chan,  in  Chan.  91.] 

214.]  (A)  Co.  Lit.  29  a;  [But,  &  Harg. 

ig)  [Bunb.  130;  Forrest.  145.]  Notes,  3  Cruise,  10,  11.] 


this  case  of  the  husband,  void  during  his  lifei  and  then  he  die 
before  the  church  is  filled ;  yet  the  heir,  shall  not  have  the 
turn,  but  the  husband's  executor.  And  if  the  church  bein^ 
void,  the  wife  dies>  having  had  no  issue,  so  that  the  husband 
is  not  tenant  by  courtesy,  yet  he  shall  present  to  the  void 
turn  (/). 

11.  If  a  man  that  is  seised  of  an  advowson  takes  a  wife,  and  AdrowMm 
dies,  the  heir  shall  have  two  presentments,  and  the  wife  the  SqJS"'  *" 
third;  yea,  and  though  the  husband  in  his  lifetime  had  granted 
away  the  third  turn  (m) ;  that  is,  the  wife  may  in  a  proper  ac- 
tion recover  the  third  presentation  as  her  dower,  or  it  may  be 
assigned  to  her  for  dower ;  but  without  such  recovery  or  as* 
signment,  the  wife  cannot  make  title  to  the  advowson,  or  to 
any  presentation,  no  more  than  she  can  enter  by  her  own  au- 
thority into  any  other  lands  or  tenements  to  which  she  hath 
right  of  dower.     Or  if  a  manor,  to  which  an  advowson  is  ap- 
pendant, doth  descend  to  an  heir,  and  he  assigns  dower  to  his 
mother  of  the  third  part  of  the  manor  with  the  appurtenances,    [  23  ] 
she  is  thereby  endowed  of  the  third  part  of  the  advowson,  and 
may  have  the  third  presentment  (ti). 

[[Although  where  a  bankrupt  is  entitled  to  an. advowson,  or  Advowson  in 
to  a  right  of  next  presentation  to  a  living,  the  commissioners  ^•"''"p'^ 
may  sell  it,  yet  if  the  church  is  void  at  the  time  of  the  sale,  the 
bankrupt  himself  must  present,  though  the  sale  of  the  advow- 
son is  good(o).  For  a  sale  made  in  such  a  case  by  the  com- 
nussioners,  of  the  bankrupt's  goods  and  chattels,  is  in  order 
for  the  payment  and  satisfaction  of  his  creditors  and  their  just 
debts ;  but  the  void  turn  of  a  church  is  not  a  matter  valuable, 
which  can  go  in  discharge  or  satisfaction  of  such  debts,  though 
the  advowson  or  next  presentation,  during  the  time  the  church 
is  fiill,  may  be  accounted  to  be  so,  and  mky  be  consequently 
granted  or  assigned  by  the  commissioners  (p).  By  66  Geo.  4, 
c.  16,  s.  77,  it  is  enacted  that  all  powers  vested  in  any  bank- 
nipt,  which  he  might  legally  have  executed  for  his  own  bene- 
fit, (except  the  right  of  nomination  to  any  vacant  ecclesiastical 
benefice,)  may  be  executed  by  the  assignees  of  the  creditors  in 
the  same  way  that  he  might  have  done. 

pt  was  said  in  the  case  of  Arundel  v.  Bishop  of  Glouces-  Adrowwn  in 
t^i  that  where  a  manor  with  an  advowson  appendant  was  chin?.*  ^ 
extended  on  statute  merchant,  if  the  church  becomes  void 
during  the  cognizee*s  estate,  that  he  might  present  to  it.  But 
it  is  supposed  that  if  a  case  of  this  kind  were  now  to  happen, 
it  would  be  governed  by  analogy  to  the  case  of  a  mortgagor, 
and  that  the  cognizee  would  be  allowed  to  nominate  (y). — Ed.]] 

(0  WatB.  c.  9 ;   21  H.  6,  56  b ;  (o)  [Gibs.  Cod.  794.] 

Br.  Ab.pref.  al.  Eg.  22.  (p)  [Wats.  C.  L.  cb.  11,  106;  3 

(m)  Cfo.  Lit.  379  a;  Dy.  35  b.  Cruise,  28.] 

(n)  Wato.  c.  9;  Co.  Lit.  34  b,  37.  (q)  [See  3  Cruise,  28.] 
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Adrowwn  Ig,    M.  4  G.  2.  Robiuson  and  Tonge.   In  the  Chancery: 

Payment  of    Upon  debate  it  was  held  that  an  advowson  in  fee  was  real 
^••''■'  assets  in  the  hands  of  the  heir  for  pajrment  of  debts.    And  the 

decree  was  affirmed  in  the  House  of  Lords  (r). 
Trial  of  the         13.  If  two  patrons  present  to  one  and  the  same  church  by 
vowwu'in**    several  titles,  the  church   is  become  litigious;   because  the 
&*artffcS!AL  bishop  knows  not  which  clerk  to  admit ;  and  it  seemeth  that 
Patrimaiut,    the  cnurch  is  not  less  litigious,  though  they  both  present  the 
same  person  {s) ;  because  when  the  bishop  admits  him  as  the 
clerk  of  the  one,  he  puts  the  other  out  of  possession,  and  con- 
sequently to  his  action ;  and  the  bishop  becomes  a  disturber, 
if  he  who  is  put  out  of  possession  prove  to  have  the  better 
title  (t). 

But  if  two  joint  tenants  or  tenants  in  common  present  seve- 
ral clerks,  this  doth  not  make  the  church  litigious ;  for  the 
bishop  may  admit  the  clerk  of  which  he  pleases ;  or  if  they  do 
not  agree  and  join  in  presenting  a  clerk  within  the  six  months, 
the  bishop  may  collate  (u). 

Also  where  one  patron  doth  present  his  clerk  before  any 
other  hath  presented,  the  church  is  not  yet  litigious;  therefore 
if  the  bishop  doth  refuse  him,  he  is  a  disturber :  and  though 
another  should  after  present,  whereby  the  church  then  doth 
become  litigious,  yet  that  will  not  excuse  the  bishop  from  being 
a  disturber,  if  the  first  patron  be  upon  trial  found  to  have  the 
better  title ;  »or  can  he  have  the  benefit  of  lapse,  though  no 
action  be  brought  against  him,  which  makes  it  safe  for  the 
bbhop  to  receive  him  that  comes  first.  But  then  a  question 
may  be  made,  how  can  a  church  (the  bishop  acting  thus  safely 
for  himself)  ever  become  litigious  ?  and  how  can  it  be  truly 
said,  that  the  bishop  may  justly  refuse  both  clerks  upon  account 
of  two  several  patrons  making  their  several  presentments  to 
him,  unless  the  presentees  should  happen  to  tender  their  present- 
ments at  one  and  the  same  time,  which  is  not  to  be  supposed? 
In  answer  to  which, — It  is  true  that  if  the  bishop  doth  unjustly 
refiise  the  clerk  of  the  true  patron  before  any  other  present- 
ment is  made,  although  the  church  by  another  person's  pre- 
senting after  doth  become  litigious,  he  will  not  be  excused  ^the 
[  83  ]  true  patron  prevailing  at  law)  from  being  a  disturber ;  but  there 
is  a  great  difference  betwixt  the  bishop's  suspending  the  admis- 
sion and  institution  of  a  clerk,  and  his  absolute  reftisal  of  him. 
A  bishop  is  not  bound  instantly  upon  the  presentment  tendered 
to  admit,  if  he  hath  other  business  in  hand,  but  may  appoint 
the  clerk  to  repair  to  him  at  another  time  to  receive  admission 
and  institution.     And  when  a  person  is  presented  to  him,  he 

(r)  Str.  879 ;  Viner,  Assets,  (A  28) ;  on  that  account— Sexjt.  Hill*8  MSS. 

[3  ft-.  P.  C.  356.]  (0  Deg.  p.  1,  c.  3 ;  [1  Roll.  177.] 

(*)  But  in  Ch.  Pirec.  214,  mort-  (u)  Dee.  p.l,  c.3;  Co.  Lit  186b; 

gagee  and  mortgagor  joined  in  pre-  [Hob.  318,  Sir  W,  Eltois  v.  Arch' 

sentation,  and  no  objection  was  taken  bishop  of  York.^ 


may  take  competent  time  to  examine  his  sufficiency,  and  inquire 
and  inform  himself  of  his  conversation.  Twenty-eight  days  by 
the  9dth  canon,  in  1603  (jr).  And  by  a  hasty  admission  of  the 
derk  of  a  disturber,  the  bishop  might  do  great  wrong  in  sur- 
prising other  patrons  that  have  right:  and  the  law  dodi  not  so 
hasten  the  bishop's  proceeding,  but  that  he  may  take  convenient 
time  to  examine  die  clerk,  that  other  pretenders  may  take  notice 
of  the  vacancy  (yV  In  Hob.  317,  excellent  rules  are  given 
**  to  show  how  the  common  law  hath  provided  for  the  safety  of 
die  ordinary  against  disturbance,  if  he  will  not  exceed  his  office, 
nor  maintain  parts,  but  carry  himself  indifferently  amongst  them 
thait  pretend  to  the  patronage  of  the  church  as  he  ought  to  do, 
beii^  in  a  sort  a  judge  amongst  them  (z).'' 

But  in  case  the  patron  feareth  tluit  the  bishop  will  admit 
another  clerk,  or  be  not  yet  resolved  of  his  clerk,  he  may  enter 
a  caveat  with  the  bishop  not  to  admit  the  clerk  of  any  other ; 
and  though  this  do  not  so  bind  up  the  bishop  that  he  camiot 
adnnt  the  clerk  of  another  person,  yet  if  the  bishop  will  pr^ 
sume  to  do  it  without  sljus  patronatus,  he  may  bring  himself 
onder  several  inconveniences  (a). 

But  a  cateat  entered  during  the  life  of  the  incumbent,  is  of 
no  force.  This  was  resolved  in  the  case  of  Hutchins  and  Gbh 
ver,  H.  15  Ja.,  where  the  caveat  was  entered  when  the  incum- 
bent lay  in  ejtremis;  and  it  had  been  declared  in  the  spiritual 
court,  that  the  institution  afterwards  given  was  void ;  for  so  is 
the  rule  of  the  canon  and  civil' law,  that  a  caoeaf  may  be  entered 
where  a  person  feareth  a  future  damage :  but  in  this  particular 
it  is  of  no  force,  because  contradicted  by  the  common  law. 
However,  where  such  suspicion  is,  that  a  title  may  probably  be 
usurped  upon  an  avoidance,  it  is  a  safe  and  advisable  course 
to  enter  a  caveat  before  the  incumbent  dies ;  which  will  be  a 
restraint  upon  the  ordinary  from  admitting  any  clerk  hastily,  [  24  ] 
though  not  in  law,  yet  in  equity  and  prudence  (A). 

But  nevertheless  an  admission  contrary  to  the  caveat  entered, 
is  good  in  law;  that  is  to  say,  the  admission,  institution,  and 
induction  thereupon  shall  stand  to  all  intents  and  purposes  by 
the  rules  of  the  common  law:  in  the  eye  of  which  the  caveat 
is  said  to  be  only  a  caution  for  the  information  of  the  court 
(like  a  caveat  entered  in  Chancery  against  the  passing  of  a 
patent,  or  in  the  Common  Pleas  against  the  levying  of  a  fine); 
but  that  it  doth  not  preserve  the  right  untouched,  so  as  to  null 
all  subsequent  proceedings ;  nor  hath  it  ever  been  determined, 
that  a  bishop  became  a  disturber  by  giving  institution  without 
regard  to  a  caveat ;  on  the  contrary,  it  was  said  by  Coke  and 

(x)  Seijt  HBl's  MSS.  (a)  Deg.  j>.  1,  c.  3. 

(y)  WatB.  c.  20;  Deg.  p.  I,  c.  3.  (b)  Cro.  Ja.  463;  Gibs.  778. 
{z^  See  also  LincL  138  b,  and  Sir 
W.  Jones,  4. 
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Dodderidge^  that  they  have  nothing  to  do  with  a  caveat  in  the 
common  law  (c). 

Now  the  church  being  become  litigious,  the  bishop  in  such 
case,  in  order  to  secure  himself,  ought  to  award  Sijuspatronatus 
to  inquire  of  the  right ;  which  is  merely  an  inquest  of  office,  in 
nature  of  a  writ  de  proprietate  probanda  {d). 

And  this  process  is  part  of  tne  ancient  inquisition,  that  we 
read  of  in  our  elder  constitutions  and  records ;  which  includes, 
not  only  an  inquiry  into  the  points  immediately  relating  to  the 
right  of  patronage,  but  also  into  the  qualifications  of  the  per- 
sons presented,  and  such  other  heads  as  the  bishop  thought  it 
proper  for  him  to  be  informed  of.  And  this  inquisition  (how- 
ever now  grown  to  be  occasional  only,  when  churches  happen 
to  be  litigious)  seems  anciently  to  have  been  issued  of  course, 
upon  every  presentation  made,  and  antecedent  to  the  admission 
and  institution  thereupon  (e). 

It  hath  been  a  question,  whether  the  bishop  is  bound  to  sue 
the  jiLS  patronatus  at  his  own  cost  and  peril,  or  only  at  the 
prayer,  and  at  the  cost  of  the  party  that  prays  it,  or  of  both 
parties :  but  the  better  opinion  seems  to  be,  and  so  is  the  prac- 
tice, that  the  same  is  to  be  sued  at  the  prayer  and  at  the  cost 
of  one  of  the  parties  that  prays  it,  or  of  both  the  parties  if  they 
join(/). 

And  if  the  bishop  refuseth  to  award  it  accordingly,  though 
he  may  not  be  sued  in  the  spiritual  court,  yet  he  thereby  brings 
[  25  ]  upon  himself  divers  inconveniences:  he  becomes  a  disturber; 
and  he  hinders  the  lapse,  if  the  clerk  is  not  admitted  in  six 
months ;  and  (as  Hobart  held)  if  such  patron  makes  good  his 
title  by  due  form  of  law,  and  did  not  name  the  bishop  in  the 
guare  impedity  he  may  have  an  action  upon  the  case  against 
the  bishop,  and  recover  the  costs  and  damages  he  hath  sus- 
tained by  reason  of  a  wrongful  admission  of  the  bishop,  without 
the  awarding  of  2iju8  patronatus  as  aforesaid  {g).  But  if  the 
bishop  happens  to  admit  him  who  upon  trial  appears  to  have 
the  better  title,  then  the  other  is  without  all  remedy  against  the 
bishop  (A).  For  it  is  necessary  to  show  a  title  in  the  plaintiff 
in  order  to  prove  a  tort  in  the  bishop.  But  this  is  at  the  peril 
of  the  bishop  (i). 

Also  either  of  the  contending  parties  may  demand  a  jus 
patronattLS  singly  (%). 

But  in  case  the  bishop  delay  to  admit  the  true  patrons 
clerk,  he  may  sue  a  duplex  querela  out  of  the  arches,  to  com- 
mand the  bishop  to  admit  his  clerk ;  and  then,  if  the  bishop 
do  not  admit  the  clerk  within  nine  days,  or  the  space  assigned 

(c)  Gibs.  778.  (g)  Hob.  318. 

<;)Deg.  p.  l,c.  3;  Hob.  240.  (A)  Gibs.  778;   De^,  p.  I,  c.  3; 


[e)  Gibs.  778.  Wats.  c.  12. 

[/)  Deg.  p.  1,  c.  3;  Wats.  c.  21.        (i)  34  H.  6,  1 
(34  H.  6, 12  a  and  38  b.)  {k)  Gibs.  778. 
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by  the  duplex  querela,  or  return  a  legal  cause  why  he  doth  it 
not,  the  metropolitan  may  admit  the  clerk  in  the  ordinary's 
default  (/). 

But  the  bishop  may  return,  if  the  truth  be  so,  that  the  church 
is  litigious,  and  that  he  cannot  admit  the  clerk  till  the  right  be 
determined  in  sljus  patronatus  ;  which  will  excuse  him  (fit). 

But  the  surest  and  safest  way  in  this  case  is,  if  the  bishop 
delay  the  true  patron,  immediately  to  sue  a  quare  impedit,  and 
thereupon  a  ne  admittas  to  the  bishop ;  and  then  if  the  bishop, 
after  the  receipt  of  such  writ,  admit  the  clerk  of  any  other  per- 
son, without  a  verdict  in  a  jus  patronatus,  the  true  patron  may 
have  a  writ  called  square  incumbravit,  against  the  bishop,  and 
may  therein  recover  the  presentation  with  damages  (n).  The 
ne  admittas  must  be  sued  within  six  months  after  the  avoid- 
ance ;  for  afterwards  the  bishop  may  present  for  lapse  (o). 

The  jus  vatronatus  being  awarded,  is  to  be  executed  accord- 
ing to  the  form  of  proceeding  in  the  ecclesiastical  courts,  which 
is  thus : 

The  bishop,  if  he  pleaseth,  may  sit  himself  as  judge ;  but 
the  usual  way  is  by  commission  issued  to  his  chancellor,  or  to     [  ^  ] 
such  other  person  or  persons  as  he  shall  judge  proper,  skilled 
in  the  canon  and  ecclesiastical  laws  (p). 

These  commissioners  the  bishop  doth  appoint  to  sit  in  the 
void  church  on  a  certain  day;  and  doth  decree  a  monition 
against  the  patrons  presenting  and  the  clerk  presented,  to  be 
present  there  at  the  day  appointed,  to  see  the  proceedings  (q). 

Also  the  bishop  is  to  decree,  and  send  forth  a  public  emct, 
against  all  having  or  pretending  to  have  any  interest  or  right  of 
presenting  to  the  vacant  church,  to  appear  at  the  day  and  place 
appointed,  to  show  their  right.  And  this  public  edict  is  to  be 
affixed  to  the  door  of  the  void  church,  in  time  of  divine  ser- 
vice (r). 

And  at  the  day  appointed«for  this  inquiry,  the  person  or  per* 
sons  executing  the  aforesaid  mandates  or  citations,  are  to  make 
oath  of  the  due  execution  thereof;  or  the  execution  of  them 
may  be  certified  under  some  authentic  seal,  as  of  the  archdeacon, 
or  commissary  («)• 

Against  which  day  the  bishop  is  also  to  summon  a  jury  for 
this  purpose  by  way  of  citation ;  which  jury  is  to  consist  of  six 
cler^  and  six  laymen,  that  live  near  to  the  void  church ;  or  of 
as  many  more  as  the  bishop  pleases,  the  proportion  being 
observed  of  clergy  and  laity,  that  there  be  as  many  of  the  one 
sort  as  of  the  other  (0. 


[/)  Deg.  p.  1,  c.  3.  (g)  Clarke,  tit  98. 

;iii)Id.  (r)  Id. 

(n)  Id.  (f)  Clarke,  tit.  100. 

0  Fitz.  N.  B.  37, 

))  Deg,  p.  1,  c.  3. 


[iii)Id.  (r)  Id. 

(n)  Id.  (f)  Cla 

(o)  Fitz.  N.  B.  37, 48.  (0  Clarke,  tit.  98;  Wats.  c.  21. 


When  the  commissioners  are  set,  they  are  to  give  directionfl 
to  open  the  court,  and  the  commission  is  presented,  and  read. 

Ailer  which,  the  parties  cited,  and  those  of  the  jmy  are  to 
be  publicly  called ;  and  if  any  of  the  jury  appear  not,  being 
duly  summoned,  they  may  be  punished,  that  is  to  say,  the  cler- 
gymen by  sequestration,  and  the  laymen  by  excommunication, 
and  BO  be  compelled  to  appear  (u). 

But  if  twelve  of  the  jury  appear,  that  is,  six  of  each  sort,  it 
is  sufficient  (r). 

And  if  others  cited  appear  not,  they  are  to  be  pronounced 
contumacious;  and  the  proceedings  are  to  go  on  notwithstand- 
ing, and  in  pasnam  contumacia  of  them  that  do  not  appear  (y). 

If  six  clergy  and  six  laymen  appear  to  be  of  the  jury,  which 
is  the  competent  number,  they  are  to  be  sworn  faithfully  to  in- 
quire of  the  articles ;  and  in  swearing  them,  first  a  clerk,  then 
a  layman  is  to  be  sworn,  till  a  jury  of  twelve  or  more  is  made 
up  (z). 
[  27  ]  Which  articles  are  to  contain  the  particulars  about  which 
the  jury  are  to  inquire;  namely:  1.  Whether  the  church  be 
void,  and  how  it  became  void.  2.  Who  presented  at  the  last 
preceding  avoidance,  and  at  the  two  foregoing  avoidances.  S» 
Whether  the  persons  presenting  presented  in  their  own  right 
4.  In  whom  the  inheritance  of  the  advowson  is,  and  who  ought 
to  present  to  the  void  turn.  5.  Whether  any  of  the  clerks  pre- 
sented be  known  or  suspected  to  be  guilty  of  any  crime,  ren- 
dering him  incapable  of  admission  to  the  said  benefice,  as  heresy, 
simony,  perjury,  adultery,  drunkenness,  or  such  like  (a). 

Then  the  counsel  and  advocates  of  both  parties  are  to  show 
their  respective  clients*  titles,  and  to  produce  their  evidences, 
and  prove  the  same  (ft). 

And  after  the  evidence  is  given  on  both  sides,  and  counsel 
fully  heard,  the  jury  may  give  their  verdict  at  any  time  the  same 
day;  or  if  the  cause  be  doubtful,  the  judge  may  assign  them  a 
longer  time  for  to  consider  of  the  matter,  and  assign  also  a  place 
where  they  shall  give  their  verdict  (c). 

And  according  to  the  verdict  given,  the  bishops  admits  and 
institutes  the  person  in  whom  the  right  is  found.  Not  that  he 
is  absolutely  bound  to  do  this,  or  that  the  admission  and  insti- 
tution of  another  is  void  in  law;  but  this,  generally  speaking, 
is  the  fairest  and  most  impartial  way;  and  the  bishop  by  doing 
otherwise,  brings  upon  himself  the  inconveniences  which  accrue 
upon  the  refusal  to  award  a  jus  patronatus  (d). 

fiut  suppose  the  jury  will  not  agree  of  their  verdict,  and  the 
one  half  be  for  the  one  patron,  and  the  other  half  for  the 
other  patron ;  or  that  they  refuse  to  give  any  vercQct  at  all;  or 

Clarke,  tit.  100;  Wats.  c.  21.  (a)  Clarke,  tit.  99;  Wata.  c.  21. 

Clarke,  tit.  100.  (6)  Clarke,  tit  100. 

(y)  Id.  (c)  Id. 

(«)  Clarke,  tit.  100;  Wats.  c.  21.  (d)  Deg,  p.  1,  c.  3;  Wats.c.  21. 
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if  they  find  a  special  verdict^  as  it  seemeth  that  they  may;  or  if 
(where  two  patrons  have  each  a,  jtis patronatus)  there  is  aver"* 
diet  in  &vour  of  each  patron;  it  seemeth  in  these  cases,  that 
the  bishop  (inasmuch  as  he  hath  done  his  duty)  may  refuse 
bothy  witltout  subjecting  himself  to  any  of  the  said  inconye- 
niences ;  though  it  is  affirmed  by  some,  that  in  such  cases  he 
may  award  a  second  jus  patronntus  (e). 

And  it  is  to  be  observed,  that  afler  a  verdict  found  in  a  jus 
patronatus  for  the  patron,  the  patron  must  again  request  the 
bishop  to  admit  his  clerk;  otherwise,  if  the  church  lapse  after 
six  months,  the  bishop  may  collate  (/)•  But  the  Year-Book  [  ^8  ] 
sa3rs,  that  the  clerk,  and  not  the  patron,  is  to  make  the  re- 
quest (^r). 

It  is  to  be  observed  further,  that  a  church  may  again  become 
litigious,  if  after  verdict  given  upon  a  jus  patronatus^  another 
clerk  is  presented  by  a  patron  whose  right  was  not  discussed 
in  the  jus  patronatus^  before  admission  is  requested  of  any 
derk  by  him  for  whom  the  verdict  was  found.  In  this  case  a 
new  jus  patronatus  upon  request  is  to  be  awarded.  But  if  one 
hath  presented,  and  his  title  is  found  upon  9.  jus  patronatus^Bud 
then  requests  the  bishop  to  have  his  clerk  admitted,  and  after- 
wards another  presents,  in  this  case  the  bishop  should  for  his 
safety  admit  the  clerk  of  him  for  whom  the  verdict  is  found, 
because  otherwise  the  church  becomes  litigious  by  his  delay, 
which  will  make  him  a  disturber;  and  if  he  doth  not  admit,  but 
suflfers  lapse  to  come  to  himself,  and  then  collates,  it  is  said  he 
is  a  disturber  against  both  presenters.  And  in  this  case,  in  an 
action  brought  against  the  bishop,  and  the  special  matter  being 
made  appear  by  the  pleading,  the  issue  shall  be,  whether  he 
for  whom  the  title  was  found,  did  sue  to  have  his  clerk  ad- 
mitted, and  whether  the  second  presented  so  hastily  to  the 
bishop,  that  he  could  not  admit  the  clerk  of  the  first  before  the 
second  presentation  was  made  (A). 

But  after  all,  the  efiect  of  this  suit  is  no  more  but  for  the 
bishop's  security,  that  he  may  avoid  being  a  disturber ;  for  the 
verdict  of  this  jury  is  a  sufficient  warrant  for  the  bishop  to  ad* 
mit  and  institute  his  clerk,  for  whose  title  the  verdict  is  given ; 
and  the  bishop  for  so  doing  shall  never  be  made  a  disturber^ 
though  the  other  patron  against  whom  the  verdict  is  given  shall 
after  recover  in  a  guare  impedit  or  other  action  :  but  this  doth 
not  at  all  bind  the  title  or  right  of  the  party ;  for  that  must  be 
done  by  some  of  the  methods  hereafter  following  (t)*  But  per 
Littleton,  this  inquiry  is  strong  evidence  for  the  party  in  a 
quare  impedit,  as  well  as  advantageous  to  put  him  in  posses- 
sion (A). 

(e)  Gibs.  779;  Wats.  c.  21;  Deg.        (h)  Wats.  c.  20;  D«g.p.  !,  c.  3; 
p.l,  e.  3.  21  Hen.  6,  44. 

(/*)  Deg.  p.  1,  c.  3.  (i)  Deg.  p.  1,  c.  3. 

(g)  34  Hen.  6,  12  a.  (/c)  34  Hen.  6,  38  b. 
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Qlf  the  bishop  pleases  he  may  inquire,  as  was  once  the  cus- 
tom, of  the  right  of  every  person  that  presents  a  clerk  to  him 
by  awarding  a  ^^jure  patronatus''  to  him  before  he  admits  his 
clerk  (/).— Ed.]] 

Concerning  others  than  bishops  who  have  power  to  grant 
institution,  it  is  ordained  by  a  constitution  of  archbishop  reek- 
ham,  that  "  no  dean,  or  other  prelate,  (except  the  bishops, 
whose  authority  is  not  intended  to  be  restrained  by  this  con- 
stitution), shall  make  inquisition  concerning  the  matter  of  pre- 
[  29  ]  sentation  of  any  person  to  an  ecclesiastical  benefice,  but  in  a 
full  chapter  of  the  place,  having  first  cited  him  who  hath  pos- 
session of  the  church  in  such  reasonable  time,  as  he  may  have 
opportunity  to  advise  with  learned  counsel  and  provide  for  his 
defence.  And  whatsoever  shall  be  done  contrary  to  this  ordi- 
nance, shall  be  void;  and  the  dean  or  prelate  that  made  the 
clandestine  inquest  shall  make  satisfaction  for  the  damages 
which  such  possessor  hath  suffered;  and  the  ambitious  ag- 
gressor shall  be  excluded  &om  such  benefice  for  ever,  and  firom 
accepting  any  other  benefice  for  three  years  (wi)." 

That  no  JDean.]  That  is,  dean  of  any  cathedral  or  collegiate 
church,  or  other  dean,  to  whom  by  prescription,  or  privilege, 
or  otherwise,  it  appertaineth  to  grant  institution  (n). 

Shall  make  Inquisition.]  By  which,  inquiry  is  to  be  made  of 
the  right  of  presentation  and  the  qualifications  of  the  person 
presented,  and  also  of  the  avoidance  of  the  church,  and  the 
manner  of  the  avoidance,  and  other  articles  usually  inquired  of 
in  such  cases.  For  he  who  instituteth,  before  his  admission  of 
the  person  presented,  ought  carefully  to  inform  himself  of  all 
these  things  (o). 

Of  the  T^lace,"]  This  may  be  understood  of  the  church  itself, 
to  which  the  presentation  is  made  (p). 
Trial  In  the  14.  Albeit  bv  the  canon  law  the  right  of  advowson  is  to  be 
CoaftiTby  tried  in  the  ecclesiastical  court,  yet  the  common  law  will  not 
oTl^vowsIra^  suffer  this ;  and  the  reason  is,  because  advowsons  were  gene- 
darreinpre'  rally  appendant to  manors  or  to  the  demesnes,  and  passed  along 
qwS!^^^  with  them,  unless  a  particular  exception  was  made  (jq). 
wbidTarria-  The  patrou's  right  to  an  advowson  may  be  tried  in  the  tem- 
dodeddw     poral  courts,  by  an  action  to  recover  the  inheritanc€f  as  a  writ 

the  Writ*  of     f^    .    ,  '     /  ,  ,•  ,  .i  • 

iHdieavit,  ne  of  right  or  assisc,  or  by  an  action  to  recover  the  possession,  as 
^mS^JtHimn-  &  quave  impedit,  which,   as  hereafter  will  appear,  may  be 
^Ji'*^**    brought  either  by  the  patron  or  clerk  against  the  bishop,  clerk, 
admint.        or  patron,  who  oppose  their  right.     But  if  a  man  fail  in  a  pos- 
sessory action,  he  may  still  have  a  writ  of  a  higher  nature  to 
tiy  the  right  to  the  fireehold  and  inheritance  (r).     The  learning 
of  assises  is  to  be  found  in  Lord  Coke*s  Commentary  on  the 


(0  tWats.  c.  1.]  (p)  Ibid. 

(m)  Lind.  217.  (g)  Lind.  217;  Ken.  Impr.  99. 

Ibid.  (r)  Ferrer*s  case^  6  Rep. 

Ibid. 


statute  of  Westminster,  S,  c.  5,  and  in  our  author  in  this  title; 
but  these  writs  are  now  seldom  used,  and  the  right  is  generally 
tried  by  a  attare  impedit,  especially  since  the  statute  7  Anne, 
c.  18,  whicn  prevents  an  usurpation  from  displacing  the  right 
of  the  patron  («). 

The  parson  may  also  defend  his  freehold  in  several  ways  {t). 
He  cannot  have  a  writ  of  right  because  he  has  not  a  fee  sim- 
ple (tt).  But  he  may  have  an  assise  de  utrum,  if  it  be  doubtful 
whether  lands  be  lay-fee,  or  free  alms  belonging  to  the  church, 
which  is  said  to  be  Ais  writ  of  right  (x).  Also  an  ejectment, 
styling  his  church  a  messuage  or  house,  and  serving  his  decla* 
ration  on  the  officiating  parson  (y.)  Also  after  induction,  tres- 
pass against  another  clerk  who  meddles  with  the  glebe  and 
tithes  (z)  If  tenant  in  common  with  A.  of  a  wood,  and  A. 
commits  waste,  he  may  have  a  prohibition,  as  he  himself  may 
be  prohibited  by  the  patron  from  wasting  the  inheritance  of 
die  church  {a).  He  may  sue  for  tithes  (6),  and  have  an  action 
on  the  case  for  a  disturbance  in  his  office  (c).  Also  for  money 
had  and  received  against  an  usurper  (c^),  provided  he  have  the 
legal  possession  (e).  It  has  been  decided,  that  a  mandamus 
lies  to  a  bishop  to  induct  a  man  into  his  prebend  (/).  Also 
to  institute,  induct,  and  admit  him  therein,  although  it  was  op- 
posed that  this  was  turning  the  common  law  remedy  into  ano- 
ther channel  {g).  Also  to  restore  a  clerk  to  the  place  and  office 
of  curate  (A).  Also  after  election  to  restore  a  dissenting  minis- 
ter to  the  use  of  a  pulpit  (i)«  But  refused  by  Ashhurst  and 
BuUer,  Justices,  to  compel  the  bishop  to  license  a  curate  who 
had  been  nominated,  because  the  party  had  a  specific  remedy 
by  quare  impedit  (A).  Which  reason  seems  to  be  adopted  in* 
The  King  v.  Marquis  of  Stafford  and  another  (/)• 

The  writ  of  right  of  advowson  (breve  de  recto  advocationis) 
was  so  called  from  those  words  in  the  writ,  whereby  it  is  com- 
manded, quod  plenum  rectum  teneas  de  advocations  By  this 
the  inheritance  of  the  advowson  might  be  recovered,  but  the 
incuml:t<snt  could  not  be  removed  (m). 

And  this  writ  lieth  only  for  him  that  hath  an  estate,  or  ri^ht 
of  estate,  in  the  advowson,  to  him  and  his  heirs  in  fee  simple; 
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(f)   Bull  N.  P.  121,  122;  3  BI. 
Com.  245. 
(0  Finch  Law,  131. 
(u)  Lit  sec.  645.    See  also  note 

to  flif sanre. 

(x)  6  Rep.  8. 

(y)  11  Rep. 25;  lSalk.256. 

(2)  Plow.  500  b. 

(a)  11  Rep.  49;  C^Utrt,  V.  2,  3. 

(6)  See  CitiM,  VII. 

(c)  Herae'i  Pleader,  86. 

((Q  3  Will.  355. 

(e)  Pawd  V.  MUbank,  I  T.R.  399. 


(/)  15  Vin.  Ab.  193. 

{g)   Str.  1082. 

(A)  Rex  V.  Blooer,  2  Burr.  1043. 

(i)  Rex  V.  Barker,  et,  aLy  3  Burr. 
1265. 

(K)  Rex  V.  Bishop  of  Chester,  1  T. 
R.  396. 

(/)  3  T.  Rep.  646.  See  also  The  King 
V.  The  BafJc  of  England,  Doug.  524. 
For  the  remedy  by  duplex  querela,  see 
9$n$fUt,  Refusa],  3. 

(m)  Gibs.  784. 


so  iatifiototfon^ 

and  is  disturbed  to  present  upon  an  avoidance;  having  not 
brought  any  action  of  quart  impedit  or  darrein  presentment 
within  six  months  (n). 

Darrein  presentment  is  a  writ  which  lieth,  where  a  man  or 
his  ancestor  hath  presented  a  clerk  to  a  church,  and  afterwards 
[  31  ]  (the  church  becoming  void  by  the  death  of  the  said  clerk  or 
otherwise)  a  stranger  presenteth  his  clerk  to  the  same  church, 
in  disturbance  of  him  who  had  last  or  whose  ancestor  had  last 
presented  (o). 

Quare  impedit  is  a  writ  which  lieth  also,  where  one  hath  an 
advowson,  and  the  parson  dies,  and  another  presents  a  clerk, 
or  disturbs  the  rightful  patron  to  present  And  this  writ  was 
provided  chiefly  for  the  sake  of  purchasers  of  advowsons,  who 
could  not  have  the  writ  of  darrein  presentment ;  ^but  so,  that 
all  who  may  have  that  writ,  may  have  this  of  quare  impedity  if 
they  please  (/?).  [[It  is  also  one  of  the  four  real  and  mixed 
actions  preserved  by  the  3  &  4  Will.  4,  c.  27.  The  same  sta- 
tute enacts  that  "  no  writ  of  right  of  advowson  nor  of  darrein 
presentment^  and  no  other  action,  real  or  mixed,  except  a  quare 
impedit y  be  brought  after  the  1st  day  of  December,  1834." 

[[An  action  therefore  by  quare  impedit  is  the  only  remedy 
for  the  recovery  of  an  advowson  now  recognized  by  the  law. — 

Ed.3 

Wri«  o'  Jv*  In  pursuance  of  the  writs  of  darrein  presentment  and  quote 
impedit f  there  is  another  writ,  called  tie  admittas:  which  is 
where  one  hath  an  action  of  darrein  presentment  or  quare  im-^ 
pedity  depending  in  the  Common  Pleas,  and  he  supposeth  that 
the  bishop  will  admit  the  clerk  of  the  defendant  pending  the 
'plea  betwixt  them :  in  such  case  a  writ  issues  to  the  bishop, 
requiring  him  not  to  admit  a  parson  to  such  a  church  until  the 
right  shall  be  determined  (q). 

And  the  writ  of  ne  admittas  must  be  sued  within  the  six 
months  after  the  avoidance ;  for  after  the  six  months  a  man 
shall  not  have  this  writ,  because  then  the  bishop  may  collate 
for  lapse ;  and  therefore  it  is  in  vain  then  to  sue  for  the  writ, 
because  the  title  to  present  is  devolved  to  the  bishop  (r). 

2ciw/iSl<r*  ^^^  '^»  notwithstanding  the  ne  admittas,  the  bishop  doth 
admit  the  clerk  of  any  other  person,  pending  the  suit,  and  he 
who  brought  the  ne  admittas  doth  recover ;  then  he  shall  have 
a  writ  of  quare  incumbravit  to  the  bishop,  that  he  appear  and 
show  why  he  hath  incumbered  the  church  (js). 

And  if  it  be  found  by  verdict,  that  the  bishop  hath  incum-r 
bered  the  church,  after  a  ne  admittas  delivered  to  him,  and 
within  six  months  after  the  avoidance;  damages  are  to  be 

(fi)  Godolph.  Repertorium  Cano«  [Cro.  Jac.  03;  3  Bl.  Comm.  248; 

nicum,  648.  BuU.  N.  P.  124.1 

(o)  Terms  of  the  Law.  (r)  F.  N.  B.  87. 

»  T.  L.  (i)  F.  N.  B.  Ill ;  [Bonoefl*!  case, 

q)  Fitzherb.  Natura  Brevium,  87;  6  Kep.  50 1  Deggee,  p^  1,  c.  3.] 
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awarded  to  the  plaintifFy  and  the  bishop  directed  to  disincumber 
the  church  (t\ 

[[If  the  bishop  admitted  the  cleric  before  the  ne  admittas 
issued,  no  quare  wcwmbramt  lies.  The  Common  Pleas  is  the 
proper  court  wherein  to  proceed  by  quare  impediL  But  the 
may  proceed  in  liny  court  (u ). 

'The  mode  of  proceeding  in  this  action,  under  the  act  of 
Will.  4,  above  cited,  is  most  clearly  stated  by  Serjt  Stephen, 
in  his  admirable  woric  on  Pleading. — Ed.]] 

By  the  52  H.  3,  c.  12,  "  In  assises  o{  darrein  presentment, 
and  in  a  plea  of  quare  impedit^  of  churches  vacant,  days  shall 
be  given  from  fifteen  to  fifteen,  or  firom  three  weeks  to  three 
weeks,  as  the  place  shall  happen  to  be  near  or  far.  And  in  a 
plea  6i  quare  impedit,  if  the  disturber  come  not  at  the  first 
day  that  he  is  summoned,  nor  cast  no  essoin,  then  he  shall  be 
attached  at  another  day;  at  which  day  if  he  come  not,  nor  cast 
no  essoin,  he  shall  be  distrained  by  the  great  distress ;  and  if 
he  come  not  then,  by  his  default,  a  writ  shall  go  to  the  bishop 
of  the  same  place,  that  the  claim  of  the  disturber  for  that  time 
shall  not  be  prejudicial  to  the  plaintiff:  saving  to  the  disturber 
his  right  at  anotner  time,  when  he  will  sue  therefore."  C^'I'Iiis 
was  called  the  Statute  of  Marlbridge. — Ed.]] 

In  Assises  of  Darrein  Presentment^  and  in  a  Plea  of  Quare 
impeditJ]  This  act  extendeth  not  to  a  writ  of  quare  non  admi- 
sit,  nor  to  an  incumbravit ;  but  only  to  the  assise  of  darrein 
presentment  and  quare  impedit ;  and  the  reason  thereof  is,  for 
fear  of  the  lapse  (x). 

Days  shall  be  given  from  fifteen  to  fifteen."]  By  assent  of 
parties,  a  longer  day  may  be  given  than  is  prescribed  by  this 
act;  but  that  assent  must  be  entered  of  record  (y). 

And  it  is  to  be  observed,  that  by  the  common  law,  great 
delays  are  disallowed  in  four  kinds  of  actions,  viz.  in  all  writs 
of  dower,  quare  impedit,  assise  of  darrein  presentment,  and 
assise  of  novel  disseisin  ;  and  therefore  no  protection  shall  be 
allowed,  or  essoin  de  servitio  regis  shall  be  cast  in  any  of 
them  (ar). 

In  a  Plea  of  Quare  impedit,  if  the  Disturber  come  noti\  At 
the  common  law,  in  a  quare  impedit,  the  process  was  summons, 
attachment,  and  distress  infinite;  which  was  mischievous  in 
respect  of  the  lapse :  now  it  is  provided,  that  if  he  appear  not 
at  the  grand  distress,  judgment  shall  be  given  for  the  plaintiff, 
and  a  writ  to  the  bishop  awarded  (a). 

Nor  cast  no  Essoin.]   Of  essoins  there  have  been  five  kinds:    [  33  ] 
1.  De  servitio  regis.    2.  In  terram  sanctam.    3.  Ultra  mare. 
4.  De  malo  lectin  called  in  the  old  books  essonium  de  resiantisa. 

(0  F.  N.  B.  111.  .  (f/)  2  Inst.  124. 

(tt)  [Plowd    244;  1   Ad.  &  Ea.         {z)  Id. 
394.]  (fl)  Id. 

(r)  2  Inst  124. 
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5.  De  malo  veniendi:  and  this  last  is  the  common  essoin, 
which  is  intended  in  this  act(i).     See  tit  (C00Dfn« 

In  a  guare  impedit,  or  darrein  presentment^  an  essoin  of  the 
service  of  the  king  to  the  Holy  Land,  or  beyond  the  sea,  lieth 
not,  for  doubt  of  the  lapse :  but  a  common  essoin  lieth  (c). 

A  Writ  shall  go  to  the  Bishop!]  Upon  these  words  of  the  act, 
the  plaintiff  shall  have  a  writ  to  the  bishop  without  making  of 
any  title  (d). 

And  he  shall  have  also  besides,  a  writ  to  inquire  of  da- 
mages {e). 

If  the  bishop  be  out  of  the  realm,  a  writ  to  the  bishop  may 
be  awarded  to  his  vicar-general,  for  he  is  in  the  place  of  the 
bishop  (/). 

If  the  defendant  appear  at  the  grand  distress,  and  take  a 
day  by  prece  partiUm^  and  after  make  default,  no  writ  shall 
be  awarded  to  the  bishop ;  for  this  case,  in  respect  of  his  ap- 
pearance, is  out  of  the  statute.  But  a  new  distress  shall  be 
awarded  (ff). 

By  the  3  Edw.  1,  c.  51,  "  Forasmuch  as  it  is  great  charity 
to  do  right  unto  all  men  at  all  times,  when  need  shall  be ;  by 
the  assent  of  all  the  prelates  it  is  provided,  that  assises  of  novel 
disseisinfmortdauncestor  Biiddarreinpresentment,shal\  be  taken 
in  Advent,  Septuagesima,  and  Lent,  even-as  well  as  inquests 
may  be  taken,  and  that  at  the  special  request  of  the  king  made 
unto  the  bishops." 

By  the  assent  of  all  the  Prelates.]  Which  is  expressed,  not 
that  the  prelates  assented  alone,  but  to  manifest  that  this  act 
concerning  the  crossing  of  a  canon  of  the  church,  was  enacted 
by  their  assents  (A). 

Shall  be  taken  in  Advent,  Septuagesima  and  Lent*]  The 
cause  of  the  making  of  this  statute  doth  manifestly  appear  by 
Britton,  who  being  Bishop  of  Hereford,  and  expert  both  in 
the  common  and  canon  law,  in  his  chapter  of  the  challenge  of 
jurors,  saith  thus :  "  If  sufficient  jurors  appear,  some  are  re- 
moveable  for  just  challenge  of  the  parties,  and  also  in  respect 
of  the  time ;  for  all  things  are  not  fit  for  all  seasons :  for  it  is 
forbidden  by  the  canons  of  holy  church,  upon  pain  of  excom- 
[  34  ]  munication,  that  from  the  Septuagesima  until  eight  days  after 
Easter,  and  from  the  beginning  of  Advent  until  eight  days 
after  the  Epiphany,  or  in  the  days  of  the  four  times  (that  is, 
the  ember  days  appointed  for  public  fasts  four  times  in  the 
year),  or  in  the  days  of  the  ^eat  letanies,  or  in  rogation  or 
gange  days,  or  in  the  week  of  rentecost,  or  in  time  of  harvest, 
or  of  vintage,  which  endureth  from  the  feast  of  St  Margaret 
(which  is  the  twentieth  of  July),  until  fifteen  days  after  the 

(6)  2  Inst  125.  (/)  2  Inst  125. 

(c)  Id.  U)  Id. 

(<f )  Id.  (A)  2  Inst  265. 
(e)  Id. 


feast  of  St  Michael  the  archangel,  or  in  the  solemn  feasts  of 
the  acts  of  the  saints,  no  man  be  sworn  upon  the  Holy  Evan- 
gelists, nor  any  secular  plea  be  holden  in  the  times  aforesaid ; 
but  that  all  these  times  be  given  for  prayer  to  God,  and  to 
appease  debate,  and  to  accord  them  that  be  at  discord,  and  to 
gather  the  fruits  of  the  earth  whereof  the  people  may  live,  which 
are  works  of  piety  and  charity  (»)." 

By  the  13  Edw.  1,  st.  1,  c.  5,  s.  1.  "  Whereas  of  advowsons 
of  churches  there  be  but  three  original  writs,  that  is  to  say,  one 
writ  of  right  and  two  of  possession,  which  be  darrein  present- 
ment and  quare  impedit;  and  hitherto  it  hath  been  used  in  the 
realm,  that  when  any  having  no  right  to  present,  had  presented 
to  any  church  whose  clerk  was  admitted,  he  that  was  very  pa- 
tron could  not  recover  his  advowson,  but  only  by  a  writ  of 
right,  which  should  be  tried  by  battel  or  by  great  assise ; 
whereby  heirs  within  age,  by  fraud,  or  else  by  negligence  of 
their  wardens,  and  heirs  both  of  great  and  mean  estate,  by 
negligence  or  fraud  of  tenants  by  the  curtesy,  women  tenants 
in  dower,  or  otherwise  for  term  of  life,  or  for  years,  or  in  fee- 
tail,  were  many  times  disinherited  of  their  advowson,  or  at  least 
(which  was  the  better  for  them)  were  driven  to  their  writ  of 
right,  in  which  case  hitherto  they  were  utterly  disinherited ;  it 
is  provided,  that  such  presentments  shall  not  be  so  prejudicial 
to  the  right  heirs,  or  to  them  unto  whom  such  advowsons  ought 
to  revert  after  the  death  of  any  persons ;  for  as  often  as  any, 
having  no  right,  doth  present  during  the  time  that  such  heirs 
are  in  ward,  or  during  the  estates  of  tenants  in  dower,  by  the 
curtesy,  or  otherwise  for  term  of  life,  or  of  years,  or  in  tail,  at 
the  next  avoidance,  when  the  heir  is  come  to  full  age,  or  when 
after  the  death  of  the  tenants  before-named  the  advowson  shall 
revert  unto  the  heir  being  of  full  age,  he  shall  have  such  action 
by  writ  of  advowson  possessory,  as  the  last  ancestor  of  such 
aui  heir  should  have  had  at  the  last  avoidance  happening  in  his 
time,  being  of  full  age  before  his  death,  or  before  the  demise 
was  made  for  term  of  life,  or  in  fee-tail,  as  before  is  said.    The 
same  shall  be  observed  in  presentments  made  unto  churches, 
being  of  the  inheritance  of  wives,  what  time  they  shall  be  under    [  35  ] 
the  power  of  their  husbands,  which  must  be  aided  by  this  sta- 
tute by  the  remedy  aforesaid.     Also  religious  men,  as  bishops, 
archdeacons,  parsons  of  churches,  and  other  spiritual  men,  shall 
be  aided  by  this  statute,  in  case  any  having  no  right  to  present, 
do  present  unto  churches  belonging  to  prelacies,  spiritual  digni- 
ties, parsonages,  or  to  houses  of  religion,  what  time  such  houses, 
prelacies,  spiritual  dignities,  or  parsonages  be  vacant. 

Sect.  2.  "  Neither  shall  this  act  be  so  largely  understood, 
that  such  persons  for  whose  remedy  the  statute  was  ordained, 
shall  have  the  recovery  aforesaid  surmising  that  guardians  of 

(i)  2  Inst.  264. 
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heirs,  tenants  in  tail  by  the  curtesy,  tenants  in  dower,  for  term 
of  life,  or  for  years,  or  husbands,  which  faintly  have  defended 
pleas  moved  by  them,  or  against  them ;  because  the  judgments 
given  in  the  king's  courts  shall  not  be  adnulled  by  this  statute, 
the  judgment  shall  stand  in  his  force,  until  it  be  reversed  in  the 
court  of  the  king  as  erroneous,  if  error  be  found;  or  by  assise 
of  darrein  presentment^  or  by  inquest  by  a  writ  of  quare  impe" 
dit,  if  it  be  passed,  or  be  adnulled  by  attaint,  or  certification, 
which  shall  be  freely  granted.  And  from  henceforth  one  form 
of  pleading  shall  be  observed  among  justices  in  writ  of  darrein 
presentment  and  quare  impedit,  in  this  respect,  if  the  defendant 
allegeth  plenarty  of  the  church  of  his  own  presentation,  the  plea 
shall  not  fail  by  reason  of  the  plenarty ;  so  that  the  vmt  be 
purchased  within  six  months,  though  he  cannot  recover  his 
presentation  within  the  six  months.  And  where  it  chanceth, 
that  after  the  death  of  the  ancestor  of  him  that  presented  his 
clerk  unto  a  church,  the  same  advowson  is  assigned  in  dower 
to  any  woman,  or  to  tenant  by  the  curtesy,  which  do  present, 
and  after  the  death  of  such  tenants  the  very  heir  is  disturbed 
to  present  when  the  church  is  void ;  it  is  provided,  that  from 
henceforth  it  shall  be  in  the  election  of  the  party  disturbed, 
whether  he  will  sue  a  writ  of  a  qtiare  impedit  or  of  darrein  pre- 
sentment. The  same  shall  be  observed  in  advowsons  demised 
for  term  of  life,  or  years,  or  in  fee-tail. 

Sect  3.  "  And  from  henceforth  in  writs  of  quare  impedit  and 
darrein  presentment,  damages  shall  be  awarded,  that  is  to  wit, 
if  the  time  of  six  months  pass  by  the  disturbance  of  any,  so  that 
the  bishop  do  confer  to  the  church,  and  the  very  patron  loseth 
his  presentation  for  that  time,  damages  shall  be  awarded  for  two 
years  value  of  the  church.  And  if  the  six  months  be  not  passed, 
but  the  presentment  be  deraigned  within  the  said  time,  then 
damages  shall  be  awarded  to  the  half  year's  value  of  the  church. 
And  if  the  disturber  have  not  whereof  he  may  recompense  da- 
mages, in  case  where  the  bishop  conferreth  by  lapse  of  time,  he 
shall  be  punished  by  two  years  imprisonment ;  and  if  the  ad- 
[  36  ]  vowson  be  deraigned  within  the  half  year,  yet  the  disturber  shall 
be  punished  by  the  imprisonment  of  half  a  year. 

Sect  4.  "  And  from  henceforth  writs  shall  be  granted  for 
chapels,  prebends,  vicarages,  hospitals,  abbies,  priories,  and 
other  houses,  which  be  of  the  advowsons  of  other  men  that 
have  not  been  used  to  be  granted  before.  And  when  the  par- 
son of  any  church  is  disturbed  to  demand  tithes  in  the  next 
parish  by  a  writ  of  indicamt,  the  patron  of  the  parson  so  dis- 
turbed shall  have  a  writ  to  demand  the  advowson  of  the  tithes 
being  in  demand ;  and  when  it  is  deraigned,  then  shall  the  plea 
pass  in  the  court  christian,  as  far  forth  as  it  is  deraigned  in  the 
king's  court" 

Sect  1.  That  where  any  having  no  Right  to  present^  had 
presented.']  By  this  it  appeareth,  that  no  plenarty  doth  put  the 
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patron  that  hath  title  to  present  out  of  possession,  but  only 
plenarty  by  presentation :  but  plenarty  by  collation  doth  put 
him  that  had  right  to  collate  out  of  possession  (A). 

H€ui  presented  to  any  Church.']  This  is  intended  of  a  church 
presentative  (/). 

Whose  Clerh  was  admitted.]  Albeit  that  admitted  in  its  pro-  Wbea  the 
per  sense  is,  when  the  bishop  upon  examination  findeth  nim  ^**""^  *•  '**"• 
able,  yet  here  it  is  taken  for  institution ;  because  that  before 
institution,  the  rightful  patron  is  not  put  out  of  possession. 
And  it  is  to  be  obsenred,  that  by  the  institution,  the  church,  as 
to  all  common  persons,  is  full  as  to  the  spiritualty,  that  is,  the 
cure  of  souls,  which  the  bishop  by  the  act  of  institution  hath 
committed  to  him;  but  before  induction  the  parson  hath  not  the 
temporalties  belonging  to  his  rectory  (m). 

But  the  church  is  not  Aill  against  the  king  before  induction; 
because  in  the  king*s  case  plenarty  is  to  be  intended  of  a  full 
and  complete  plenarty,  as  well  to  the  temporalties  as  to  the 
spiritualty  (n). 

And  if  there  be  an  usurpation  upon  the  king,  by  a  complete 
plenarty;  the  king  cannot  present  to  the  church  before  he  hath 
removed  the  incumbent  by  qtiare  impedit,  lest  contentions  might 
grow  in  the  church  between  the  several  claimers  of  the  bene- 
fice, to  the  disturbance  or  hindrance  of  divine  service;  and  this 
was  by  the  common  law  (o). 

But  in  that  case,  the  king  is  only  put  out  of  possession  as  to 
the  bringing  of  an  action ;  but  the  inheritance  of  the  advowson 
is  not  devested  out  of  him  (p). 

He  that  was  very  Patron  could  not  recover  his  Advowson,] 
At  the  common  law,  if  a  stranger  had  presented  his  clerk,  and 
he  had  been  admitted  and  instituted  to  a  church,  whereof  any  [  37  ] 
subject  had  been  lawful  patron :  the  patron  had  no  other  re- 
medy to  recover  his  advowson,  but  a  writ  of  right  of  advowson, 
wherein  the  incumbent  was  not  to  be  removed.  And  so  it  was 
at  the  common  law,  if  an  usurpation  had  been  had  upon  an  in- 
fant or  feme  covert,  having  an  advowson  by  descent,  or  upon 
tenant  for  life,  or  the  like ;  the  infant,  feme  covert,  and  he  in 
the  reversion,  were  driven  to  their  writ  of  right  of  advowson ; 
for  at  the  common  law,  if  the  church  were  once  full,  the  incum- 
bent could  not  be  removed,  and  plenarty  generally  was  a  good 
plea  in  a  quare  impedit  or  assise  of  darrein  presentment^  and 
the  reason  of  this  was,  to  the  intent  that  the  incumbent  might 
Quietly  intend  and  apply  himself  to  his  spiritual  charge ;  and 
the  law  did  intend,  that  the  bishop  that  had  cure  of  souls  within 
his  diocese,  would  admit  and  institute  an  able  man  for  the  dis- 
charge of  the  spiritual  function,  and  that  the  bishop  would  do 

(/c)  1  Inst  344 ;  2  Intt  356.  (n)  2  Inst.  356 ;  [ste  MfSflUKf, 

(/)  2  Inst  356.  note.] 

(m)  Ibid.  (o)  2  Init  357. 

{p)lhUL 


37  j9tit3Dtos(on. 

right  to  every  patron  within  his  diocese.  But  at  the  common 
law,  if  any  had  usurped  upon  the  king,  and  his  presentee  had 
been  admitted,  instituted,  and  inducted  (for  without  induction 
the  church  had  not  been  full  against  the  king),  the  king  might 
have  removed  him  by  quare  irnpedit,  and  have  been  restored  to 
his  presentation ;  for  therein  he  hath  a  prerogative,  that  nullum 
tempus  occurrit  regi;  but  he  could  not  present,  for  the  plenarty 
barred  him  of  that,  neither  could  he  remove  him  any  way  but 
by  action,  to  the  end  the  church  might  be  the  more  quiet  in 
the  meantime;  neither  did  the  king  recover  damages  in  his 
quare  irnpedit  at  the  common  law.  But  this  statute  hath  altered 
the  common  law  in  all  these  cases  {q\ 

But  only  by  a  Writ  of  Right,]  This  is  to  be  understood,  where 
the  patron  had  a  fee- simple^  and  that  he  or  some  of  his  ances- 
tors had  presented :  but  if  the  patron  claimed  the  fee-simple  of 
the  advowson  by  purchase,  and  had  never  presented ;  there  he 
could  have  no  writ  of  right  of  advowson,  but  before  this  statute 
had  lost  the  advowson.  And  likewise  if  tenant  in  tail,  or  tenant 
for  life,  had  suffered  any  usurpation ;  they  had  been  remedi- 
less by  the  common  law,  because  they  could  have  no  writ  of 
right  (r). 

Which  should  be  tried  by  Battel.]  This  is  an  ancient  trial  in 
our  law,  which  the  defendant  might  choose  in  divers  cases,  as 
especially  here  in  a  writ  of  right  («). 
[  38  ]  Or  by  Grreat  Assise.]  This,  in  general,  is  a  writ  that  lies  where 
any  man  is  put  out  of  his  lands  or  tenements,  or  of  any  profit 
to  be  taken  in  a  certain  place ;  and  so,  disseised  of  his  free- 
hold (0. 

It  is  provided,  that  such  Presentments.]  The  words  before- 
going,  to  which  these  have  reference,  extend  only  to  heirs  in 
ward ;  but  these  words  are  to  be  expounded  of  such  present- 
ments as  are  within  the  same  mischief:  and  therefore  this  act 
extends  to  heirs  of  advowsons,  though  they  be  out  of  ward  {u). 

Shalt  not  be  so  prejudicial  to  the  right  heirs.]  This  act  re- 
lieveth  only  infants  that  have  advowsons  by  descent ;  for  if  an 
infant  hath  an  advowson  by  purchase,  he  remaineth  at  the 
common  law,  and  is  not  remedied  by  this  act  {x). 

And  this  being  a  law  that  suppresseth  wrong,  and  advanceth 
right,  doth  bind  the  king,  though  he  be  not  named  in  the 
act  (y). 

Or  to  them  unto  whom  such  Advowsons  ought  to  revert  after 
the  Death  of  any  Persons.]  That  is,  to  those  heirs  that  have 
the  reversion  of  the  advowson  by  descent ;  but  the  heir  of  him 
in  the  remainder  is  not  within  the  purview  of  this  act  {z). 

(q)  1  Inst.  344;  2  Inst.  356 ;  [3  (0  Terms  of  the  L. 

Bi.  Comm.  244.]  (u)  2  Inst.  357. 

(r)  2  Inst  357.  {x)  Ibid. 

(f)  For  the  description  of  this  trial,  (y)  2  Inst.  358. 

see  3  BL  Com.  338 ;  [abolished  by  59  {m)  Ibid. 
Geo.  3,  c.  46.— Ed.] 
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After  the  Death  of  any  Persons."]  That  is,  of  tenant  by  the 
curtesy,  tenant  in  dower,  or  otherwise  for  life,  or  for  years,  or 
in  fee-tail  (a)« 

The  same  shall  be  observed  i7i  Presentments  made  unto 
Churches  being  of  the  Inheritance  of  Wives.]  But  if  a  feme 
covert  hath  an  advowson  by  purchase,  and  not  by  inheritance, 
she  is  not  within  the  remedy  of  this  act  (ft). 

Also  Religious  Men,  as  JBishops,  Archdeacons,  Parsons  of 
Churches^  and  other  spiritual  men  shall  be  aided  by  this  Sta- 
tuteJ]  By  this  presentation  and  usurpation  in  time  of  vacation, 
albeit  the  freehold  and  inheritance  is  in  abeyance;  yet  the 
usurper  gaineth  a  fee-simple  in  the  advowson ;  like  as  if  one 
entereth  into  lands  during  the  vacation,  and  claimeth  the  same 
as  his  inheritance,  he  gaineth  an  inheritance  by  wrong.  But 
yet  as  the  dying  seised  of  lands  in  that  case  during  the  vaca- 
tion shall  not  take  away  the  entry  of  the  successor,  no  more 
shall  the  usurpation  during  the  vacation  take  away  the  right  of 
presentation  when  the  church  becomes  void ;  and  if  he  be  dis- 
turbed, he  shall  have  his  quare  impedit  (c). 

Sect  2.  The  Pka  shall  not  fail  by  reason  of  the  Plenarty.] 
By  the  common  law,  plemrty  before  the  writ  of  quare  impedit 
brought  was  a  good  plea,  but  plenarty  hanging  the  writ  was 
no  bar  at  the  common  law ;  but  now  by  this  statute  plenarty  is  [  39  ] 
no  plea  in  a  quare  impedit  or  darrein  presentment,  unless 
it  be  by  the  space  of  six  months  before  the  quare  impedit 
brought ;  for  if  the  rightful  patron  bring  his  action  within  the 
six  months,  it  is  maintainable  by  this  statute;  which  short  pur^ 
view  doth  remedy  many  mischiefs  at  the  common  law  id). 

But  this  doth  not  bind  the  king ;  for  plenarty  by  the  space 
of  six  months  is  no  bar  against  him,  for  he  may  have  his  quare 
impedit  when  he  will ;  and  that,  whether  he  claimeth  in  the 
right  of  his  crown,  or  in  the  right  of  a  subject  {e)  as  in  right  of 
a  ward  {f). 

So  that  the  Writ  be  purchased  within  six  months.]  And  be- 
cause this  computation  doth  concern  the  church,  it  is  great 
reason  that  it  shall  be  made  according  to  the  computation  of 
the  church,  which  churchmen  do  best  know;  and  therefore  the 
computation  shall  be  made  according  to  the  calendar  for  one 
half  year,  and  not  accounting  twenty-eight  days  to  the 
month  ig). 

The  very  Heir  is  disturbed  to  present.]  Hereby  the  heir  in 
reversion  is  provided  for,  and  not  the  lessor  himself.  And 
albeit  tenant  by  .curtesy,  tenant  in  dower,  tenant  for  life,  or 
tenant  in  tail  presented  last ;  yet  the  heir  to  whom  the  rever- 
sion falleth  in  possession,  shall  have  by  this  branch  an  assise 

(a)  2  Inst.  358.  (e)  2  Inst.  3G0. 

{b)  2  Inst  359.  (/)  Ibid. 

(c)  Ibid.  (g)  Ibid. 

(d)  2  Inst.  3G0. 
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of  darrein  presentment ,  albeit  the  heir  or  his  ancestor  did  not 
immediately  present  before  (A). 

Sect.  3.  Damages  shall  be  awarded.]  Before  the  making  of 
this  act,  the  plaintiff  in  a  quare  impedit  recovered  no  damages, 
lest  any  profit  the  patron  should  take  should  savour  of  simony, 
which  the  common  law  did  detest.  And  this  is  the  cause  that 
the  king  in  a  quare  impedit  recovereth  no  damages ;  because 
he  could  recover  none  by  the  common  law,  and  the  king  is  not 
within  the  purview  of  this  clause  (i). 

And  forasmuch  as  no  damages  were  in  a  qtiare  impedit  at 
the  common  law,  and  this  act  after  the  statute  of  Gloucester 
(which  gave  costs  in  certain  cases)  giveth  damages  only;  there- 
fore in  this  case  the  plaintiff  shall  recover  no  costs  {k). 

But  in  the  case  ot  Holt  and  Holland,  M.  83  Car.  2,  where 
the  question  was,  whether  the  plaintiff  in  a  quare  impedit 
should  have  costs,  it  was  ruled  that  if  it  is  a  quare  impedit  by 
the  common  law,  there  can  be  no  costs ;  if  by  statute,  there 
[  40  ]  must  be  costs :  and  if  the  church  is  full  of  the  defendant  by 
institution,  then  it  is  a  qtuire  impedit  within  the  statute  of  the 
13  Edw.  1,  c.  5;  if  not,  it  is  at  the  common  law(Z). 

By  the  latter  authorities  no  costs  are  given  in  a  quare  impe- 
dit (m) ;  even  though  the  defendant  have  judgment  on  demur- 
rer (w) :  for  the  stat.  8  &  9  Will.  3,  c.  11,  which  gives  costs  on 
demurrer,  is  construed  to  give  them  in  such  cases  only  where 
both  parties  are  entitled  to  them.  But  on  a  writ  of  error  the 
plaintiff  is  entitled  to  costs  and  damages,  by  3  Hen.  7,  c.  10,  if 
judgment  be  affirmed,  or  the  writ  be  discontinued,  or  defendant 
nonsuited  (o). 

So  that  the  Bishop  do  corner  to  the  Church.']  Albeit  the 
bishop  hath  not  collated,  yet  if  he  hath  the  right  of  collation, 
the  plaintiff  shall,  if  he  will,  recover  double  damages  within 
the  meaning  of  this  act.  But  if,  notwithstanding  the  bishop's 
title  to  collate,  the  church  remaineth  void,  the  plaintiff  may 
recover  his  presentation ;  and  if  he  doth,  the  damages  shall  be 
only  for  half  a  year ;  in  which  case  he  hatli  his  election,  either 
to  lose  his  presentation  and  have  double  damages,  or  to  have 
his  presentation  with  single  damages  (jp). 

For  two  Year£  Value  of  the  Church.]  And  this  shall  be 
accounted  according  to  the  true  value,  as  the  same  may  be 
letten  (5). 

Sect.  4.  Shall  have  a  Writ  to  demand  the  Advowson  of  the 
Tithes,]   By  the  common  law,  if  the  incumbent  of  one  patron 

(h)  2  Inst.  361.  (n)  Tkrale  and  othen  v.  The  Biihop 

(1)  Ibid.  of  London  and  dkers,  1  H.  Bla.  530. 

(/c)  2  Inst.  362.  (o)  Vide  infra,  p.  46. 

(/)  Skin.  25.  (p)  2  Inst.  362.     In  such  case  no 

(m)  Dull.  N.  P.  328 ;    Sayer  on    damages,  vide  3  Lev.  59 ;  Serjt.  Hill's 

Costs,  6 ;  UuUock  on  Costs,  7.  MSS. 

(q)  2  Inst.  362. 
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demanded  tithes  against  the  incumbent  of  another  patron,  the 
writ  of  indicavit  did  lie ;  for  that  the  right  of  the  patronage 
should  come  in  question ;  for  by  the  presentation  of  the  pa* 
tron,  his  incumbent  is  to  have  the  tithes,  which  are  the  profits 
of  the  church.  And  in  a  writ  of  right  of  advowson,  the  patron 
shall  allege  the  esplees  (or  profits)  in  his  incumbent  in  taking 
of  the  great  and  amall  tithes ;  and  therefore  if  the  right  of 
tithes  came  in  question,  that  concerned  the  right  of  advowson, 
the  ¥rrit  of  indicavit  did  lie  (r)« 

The  mischief  before  this  statute  was,  that  seeing  the  right 
of  tithes  could  not  be  tried  between  the  two  persons  after  the 
tndicavit  granted,  the  person  prohibited  was  without  remedy 
for  trial  of  the  right  of  tithes ;  and  therefore  this  act  doth  give 
die  patron,  whose  clerk  is  prohibited,  a  writ  of  right  of  advow- 
son of  tithes;  and  if  the  right  be  tried  for  the  demandant,  the  [  41  ] 
cause  shall  be  removed  into  the  court  christian  («). 

But  what  if  the  patron  hath  but  an  estate  for  life,  so  as  he 
cannot  have  this  writ  of  right  of  advowson ;  what  remedy  shall 
be  had  for  trial  of  the  right  of  tithes  in  this  case  ?  It  seemeth 
that  by  construction  of  this  statute,  the  defendant  in  the  tWi« 
cavit  appearing  upon  the  attachment,  shall  plead  to  the  right 
of  the  tithes  in  the  king's  court;  or  otherwise  he  shall  be 
without  remedy  (t). 

By  the  13  Edw.  1,  st.  1,  c.  30,  ''Assises  of  darrein  present- 
ment and  inquisitions  of  guare  impedit  shall  be  determined  in 
their  own  shire  before  one  justice  of  the  bench  and  one  knight, 
at  a  day  and  place  certain  in  the  bench  assigned,  whether  the 
defendwt  consent  or  not;  and  there  the  judgment  shall  be 
given  immediately." 

The  reason  of  making  this  statute  was  in  respect  of  the 
danger  of  lapse ;  and  therefore  in  favour  of  the  patrons  it  is 
provided  that  the  justices  of  nisi  prius  shall  have  power  to 
give  judgment  in  these  two  actions  (?i). 

And  although  the  words  be,  that  there  t/ie  judgment  shall 
be  given  immediately ^  yet  if  the  justices  of  nisi  prius  do  not 
give  judgment,  upon  the  return  of  the  postea  judgment  may  be 
given  by  the  court  to  which  the  return  is  made ;  for  by  these 
words  the  higher  court  is  not  restrained  {x). 

And  this  act,  giving  to  the  justices  of  nisi  prius  power  to 
give  judgment,  they  have  thereby  a  power  inclusive,  as  inci- 
dent thereunto,  given  them  to  award  execution,  that  is,  a  writ 
to  the  bishop.  But  that  writ  is  not  returnable.  But  after  the 
record  be  returned  into  the  common  bench,  if  the  former  writ 
be  not  executed,  that  court  may  grant  a  writ  of  fdcut  alias, 
returnable  into  that  court  (y). 


(r)  2  Inst.  3Gd.  (u)  2  Inst.  424. 

(*)  Ibid.  (x)  Ibid. 

(/)  2  Inst  364.  (j^)  Ibid. 
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By  the  statute  o{  articuli  cleri,  9  Edw.  2,  st  I,  c.2,  "  If  de- 
bate do  arise  upon  the  right  of  tithes,  having  its  original  from 
the  right  of  patronage,  and  the  quantity  of  the  same  tithes  do 
come  unto  the  fourth  part  of  the  goods  of  the  church;  the 
king's  prohibition  shall  hold  place,  if  the  cause  come  before  a 
judge  spiritual." 

"  By  the  12  Edw.  2,  c.4,  "As  to  the  inquests  to  be  taken 
upon  writs  of  quare  impedity  it  shall  be  done  as  is  contained 
in  the  statute  of  the  13  Edw.  1,  st  1,  c.  30.  And  the  justices 
shall  have  power  to  record  nonsuits  and  defaults  in  the  coun- 
try, and  to  give  judgment  thereupon,  as  they  do  in  the  bench, 
and  there  to  report  that  which  they  have  done,  and  there  to  be 
enrolled.  And  if  it  happen  that  the  justice  or  justices  that 
shall  be  assigned  to  take  such  inquests  in  the  country  do  not 
come,  or  if  they  come  into  the  country  at  the  day  assigned,  yet 
the  paities  and  persons  of  such  inquests  shall  keep  their  day 
in  the  bench." 

By  the  14  Edw.  3,  st  1,  c.  16,  "The  justices  of  assise  and 
nisi  prius  shall  have  power  to  give  judgment  in  the  country,  in 
pleas  of  darrein  presentment  and  quare  impedit.'* 

By  the  1  Mar.  sess.  2,  c.  5,  "Whereas  by  the  statute  of  the 
32  Hen.  8,  c.  2,  in  some  cases  prescription  is  limited  to  sixty 
years,  and  in  other  cases  to  fifty  years,  which  being  not  dis- 
proved shall,  after  trial  had,  be  a  bar  for  ever  to  all  writs  in 
such  cases ;  and  a  doubt  hath  been  whether  the  same  shall  ex- 
tend to  a  writ  of  right  of  advowson,  a  quare  impedit,  jure  pa- 
tronatusy  or  assise  of  darrein  presentment,  where  the  claimant 
cannot  lay  the  esplees,  seisin,  or  presentment  in  him,  his  an- 
cestors, or  predecessors,  or  in  him  or  them  by  whom  they  claim, 
within  sixty  years  next  before;  it  is  enacted,  that  the  same  shall 
not  extend  to  any  writ  of  right  of  advowson,  quare  impedit,  or 
assise  of  darrein  presentment,  nor  jus  patronatus;  but  that  all 
persons  may  maintain  and  pursue  the  same  as  they  might  have 
done  before  the  making  of  the  said  act." 

It  hath  been  generally  received  for  law,  that  if  one  who  is 
not  a  rightful  patron  doth  in  due  form  of  law,  without  any 
corrupt  contract,  present  a  clerk  to  a  prescntative  living,  in  the 
time  of  peace,  (when  the  courts  are  open,  and  consequently  the 
rightful  patron  is  at  liberty  to  bring  his  quare  impedit  within 
the  six  months  if  he  please th),  and  such  presentation  taketh 
effect,  and  institution  and  induction  be  had  thereupon,  and  the 
clerk  remains  six  months  in  possession  before  the  true  patron 
commenceth  his  suit ;  he  thereby  becomes  a  lawful  incumbent, 
and  may  enjoy  the  living  during  his  life.  And  although  for- 
merly the  true  patron  might,  on  the  next  avoidance,  recover 
his  ancient  right  in  many  cases,  yet  he  could  not  do  it  in  all; 
[  43  ]    but  in  some  was  for  ever  barred  of  any  remedy (z).     But  now 

(2)  Sec  Hob.  322,  who  says,  that    violently  than  upon  any  possession 
an  advowson  is  one  of  the  things    corporal, 
whereupon  usurpation    works  more 


by  the  statute  of  the  7  Anne,  c.  18,  "Forasmuch  as  the  pleading 
in  a  quare  impedit  is  found  very  difficult,  whereby  many  pa- 
trons are  either  defeated  of  their  rights  of  presentation,  or  put 
to  great  charge  and  trouble  to  recover  their  right ;  it  is  there- 
fore enacted,  that  no  usurpation  upon  any  avoidance  in  any 
church,  vicarage,  or  other  ecclesiastical  promotion,  shall  dis- 
place the  estate  or  interest  of  any  person  entitled  to  the  ad- 
vowson  or  patronage  thereof,  or  turn  it  to  a  right ;  but  he  that 
would  have  had  a  right  if  no  usurpation  had  been,  may  present  or 
maintain  his  quare  impedit  upon  the  next  or  any  other  avoid- 
ance (if  disturbed)  notwithstanding  such  usurpation  (a). 

By  the  ^  Geo.  2,  c.  5S,  All  titles  and  suits  and  actions  of 
quare  impedit,  are  excepted  out  of  the  general  pardon  granted 
by  that  act  (to  all  persons  concerned  in  the  late  rebellion). 

[[The  13  &  14  Car.  2,  c.  25,  restored  all  advowsons,  &c. 
usurped  by  the  Long  Parliament,  to  their  lawful  owners. — Ed.)] 

A  writ  of  right  of  advowson  a  purchaser  cannot  have,  with- 
out alleging  a  presentation  in  his  own  time :  but  a  quare  im- 
pedii  a  purchaser  may  have,  and  allege  a  presentation  in  him 
from  whom  he  purchased  the  same ;  and  to  that  end  was  the 
quare  impedit  provided,  for  remedy  of  such  purchasers  (i). 

When  by  the  judgment  in  a  quare  impedit  the  inheritance, 
estate,  or  interest  of  the  patron  that  presented  is  to  be  divested, 
such  patron  ought  to  be  named  in  the  writ ;  because  the  pa- 
tronage should  else  be  recovered  against  him  who  had  nothing 
in  the  patronage,  namely,  the  clerk;  and  it  is  not  reason  that 
he  who  is  patron  should  be  dispossessed  and  ousted  of  his  pa- 
tronage, when  he  is  stranger  and  not  party  to  the  action,  espe- 
cially when  he  may  be  made  a  party  (c). 

Aliter  where  the  presentation  alone  is  to  be  recovered  (rf). 
When  the  patron  is  omitted,  the  incumbent  must  plead  in 
abatement  (6*). 

And  not  only  the  patron,  but  also  his  incumbent,  must  be 
named  in  the  writ ;  for  if  an  incumbent  at  the  time  of  pur- 
chasing the  original  writ  be  admitted  and  instituted  at  the  pre- 
sentation of  any  one,  although  the  ordinary  and  his  patron  be 
named,  yet  such  incumbent  that  is  not  mentioned  shall  not  be 
removed,  but  only  the  patronage  recovered  (/).  Quia  res  inter 
alios  acta  alteri  nocere  non  debet  (ff). 

And  in  some  cases  it  is  necessary  also  to  name  the  ordinary 
in  the  writ;  for  if  the  patron  be  disturbed  in  presenting,  and 
the  church  be  not  filled,  the  ordinary  is  to  be  named  in  the 
writ,  or  else  he  will  collate  hanging  the  suit  by  lapse ;  whereas 
if  he  be  named,  he  must  either  disclaim,  and  then  judgment 
may  be  had  against  him,  or  else  he  must  plead,  and  so  allow 

(a)  Wats.  c.  7.  {d)  Sa\nlle,  Cas.  184 ;  Palm.  311. 

{b)  2  Inst.  355.  (c)  Hob.  317. 

(c)  Wats.  c.  24;  Hob.  193;  Cro.         (/)  Wats.  c.  24. 
Jac.  651.  Ig)  6  Rep.  51  b» 
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himself  to  be  a  disturber,  and  being  made  party  to  the  action, 
lie  is  barred  of  the  advantage  of  lapse  (A). 
[  45  ]  Quare  impedit  is  a  possessory  action,  and  therefore  not  to 
be  maintained  without  a  possession;  for  which  reason  the 
plaintiff  must  always  declare  upon  a  presentation  made  by  him- 
self or  his  ancestor,  or  one  whose  estate  he  hath,  or  by  the 
grantee  of  the  next  avoidance,  or  by  his  lessee  for  life  or  for 
years  (i). 

But  yet  the  want  thereof  mav  be  cured  by  verdict  (A). 

In  all  writs  of  quare  impedit,  the  test  of  the  writ  ought  to 
be  made  the  very  day  it  is  taken  out,  and  not  at  any  time  be- 
fore, and  this  by  reason  of  the  lapse  (Z).  For  if  the  writ  abate, 
no  new  writ  can  be  brought  after  the  six  months  (m). 
Procee<iing8  The  pvocess  lu  quave  impedit  are  summons,  attachment,  and 
'/ij^SSr  distress  peremptory  Ti.  e.  great  distress. — Ed.]  And  the 
sheriff  must  summon  the  defendant  by  good  summoners,  and 
return  their  names  upon  the  original  writ,  and  not  return  com- 
mon summoners,  as  John  Doe  and  Richard  Roe ;  for  a  writ  of 
deceit  lieth,  if  the  summons  were  not  made  indeed.  But  if  the 
king  be  plaintiff,  and  the  defendant  be  not  summoned,  nor 
attached,  nor  distrained,  and  the  king  hath  judgment  by  de- 
fault, no  writ  of  deceit  lieth  («). 

[[Therefore,  where  the  plaintiff  proceeded  by  summons  to 
which  nihil  was  returned,  then  by  attachment  which  recited 
that  the  defendant  had  been  summoned,  and  then  by  distringas 
under  which  the  sheriff  was  ordered  to  levy  40*.  the  proceedings 
were  held  to  be  irregular  (o). — Ed.]] 

By  a  constitution  of  Archbishop  Langton,  "  If  two  are  pre- 
sented to  one  and  the  same  church,  the  custody  thereof  shall  be 
given  to  neither  of  them,  pending  the  suit.  And  if  the  right  of 
collating  to  such  church  snail  lapse  to  the  bishop ;  in  such  case, 
lest  either  of  the  parties  should  be  prejudiced  by  the  bishop's 
collation,  who  shall  afterwards  carry  his  cause  as  to  the  right 
of  patronage,  it  is  decreed,  that  the  bishop  shall  collate  neitncr 
of  those  who  have  been  presented  to  the  same  church  for  that 
turn,  unless  by  consent  of  both  the  patrons  {p)^ 

(A)  Wats.  c.  24 ;  Co.  Litt  344  b.  Courts  of  Common  Law  on  this  head 

(t)  3  Salk.  293 ;   [ Vaughan,  8  ;  3  consult  Walwyn  v.  Llandaff,  2  Wils. 

Lev.  436 ;    Hob.  110 ;    1  Dow  &  233 ;   Barber  v.  London,  1  H.  Black. 

Clarke,  266;  tee  exceptions  to  this  412,n.;  Willes,659;  GuU^r.  Exeter, 

rule,  3  Wils.  323 ;  4B.&C.555;  1  2M.&P.105;  4Bing.525;  Shqf 

Ld.  Raymond,  201 ;  10  B.  &C.  604;  herd  v.  Chetter,  4  M.  &  P.  130;  6 

3  Wils.  323;  3  Lev.  436.— Ed.]  Bing.  435;  Thrale  v.  Xom/(m,  1  H. 

{k)  Sit.  1 006.  Black.  376 ;  T.  R.  646 ;  Birch  v.  Lich- 

(/)  Wats.  c.  23.  field  and  Coventry,  3  B.  &  P.  444 ; 

(m)  7  Rep.  27.  Greenwood V,  London,  1  Manh.  292; 

(n)  Wats.c.  26;  1  Brownlow,  158.  5  Taunt  727 ;  Shirebume  v.  Hitch, 

[See  Stephen  on  Pleading. — Ed.]  (in  error),  1  Bro.P.  C.  110;  Apperley 

(o)  [ Tyrell  v.  Jenner,  3  M.  &  P. 648;  v.  Hereford,  3  M. &  Scott,  102.— Ed.] 

6  Bing.  283;  and  for  the  practice  of  the  (p)  Lind.  215. 


And  by  the  statute  of  the  3  Edw.  1,  c.  28,  "  None  of  the 
king's  clerks,  nor  of  any  justicer,  shall  receive  the  presentment 
of  any  church,  for  the  which  any  plea  or  debate  is  in  the  king's 
court,  vrithout  special  licence  of  the  king ;  and  that  the  king 
forbiddeth,  upon  pain  to  lose  the  church,  and  his  service/* 

The  mischief  before  which  act  was,  that  pending  a  suit  for  a 
church  in  the  king's  court,  the  one  party  or  the  other  would 
IH-esent  the  chaplain  of  the  king,  or  of  some  of  the  judges,  the 
more  to  countenance  the  one  party,  and  discourage  the  other: 
and  at  that  time  the  mischief  was  greater,  because  if  the  clerk 
of  an  usurper  was  instituted,  the  true  patron  had  no  remedy  but  [  4<J  ] 
by  a  writ  of  right  of  advowson  (a). 

And  by  the  statute  of  the  13  Edw.  1,  st.  1,  c.  49,  it  is  enacted 
as  followeth:  "The  chancellor,  treasurer,  justices,  nor  any  of 
the  king's  counsel,  nor  clerk  of  the  chancery,  nor  of  the  ex- 
chequer, nor  of  any  justice  or  other  officer,  nor  any  of  the 
king's  house,  clerk  nor  lay,  shall  not  receive  any  church  nor 
advowson  of  a  church,  land  nor  tenement  in  fee,  by  gift  nor  by 
purchase,  nor  to  farm,  nor  by  champerty,  nor  otherwise,  so  long 
as  the  thing  is  in  plea  before  us,  or  before  any  of  our  officers ; 
nor  shall  take  no  reward  thereof.  And  he  that  doth  contrary 
to  this  act,  either  himself  or  by  another,  or  make  any  bargain, 
shall  be  punished  at  the  king's  pleasure,  as  well  he  that  pur- 
chaseth  as  he  that  doth  sell." 

Judgment  being  given,  the  effects  thereof  are,  that  in  a  quare 
impedit  he  that  recovers,  recovers  the  advowson  as  well  as  the 
presentment  But  in  both  writs,  by  the  very  judgment  absolutely 
given,  there  is  this  efiect  of  the  judgment,  that  the  incumbent  that 
was  in  a  church  when  the  writ  was  brought,  if  named  in  the  writ, 
is  actually  removed;  but  if  not  named  in  the  writ,  he  shall  never 
be  removed  (r).  By  West.  2,  c.  30,  the  judge  of  nisi  pritis  has 
power  to  give  judgment  immediately ;  yet  if  he  do  not,  upon 
the  return  of  the  postea,  judgment  may  be  given  by  the  court  to 
which  the  return  is  made  (s). 

Another  effect  of  a  judgment  given  in  a  quare  impedit  or 
darrein  presentment  is,  that  he  for  whom  the  judgment  is  given 
shall  recover  as  well  his  damages,  as  his  presentment  and 
advowson,  by  the  aforesaid  statute  of  the  13  Edw.  1,  st.  1, 
c.  5(^).  By  3  Hen.  7,  c.  10,  if  the  defendant  bring  a  writ  of 
error,  and  judgment  be  affirmed,  or  the  writ  be  discontinued, 
or  defendant  nonsuited,  the  plaintiff  shall  recover  his  costs  and 
damages  for  his  wrongful  delay.  By  virtue  of  this  statute,  the 
Court  of  King's  Bench  have,  upon  a  writ  of  error,  awarded 
damages  according  to  the  value  of  the  church  found  by  the 
verdict ;  but  as  the  real  damage  which  the  plaintiff  sustains  is 

(g)  2  Inst  212.  («)  Bull.  N.  P.  123. 

(r)  Wats.  c.  28;  6  Rep.  51b;  Cro.         (0  Wats.  c.  28. 
Car.  348.     Vide  mprUf  p.  44. 
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only  the  being  kept  out  of  the  half  year's  value,  the  legal  in- 
terest on  that  seems  to  be  all  that  he  is  entitled  to  (u).  [[This 
was  not  so  by  the  common  law  (x) ;  but  by  4  &  5  Will.  4,  c.  39, 
full  costs  in  addition  to  damages  are  recoverable,  but  no  costs 
are  to  be  given  against  an  archbishop  or  bishop  who  had  pro- 
bable cause  of  defence,  but  in  no  case  where  the  defence  is 
grounded  upon  former  presentations  or  collations,  shall  this  be 
held  probable  cause.  This  act  extends  to  England,  Wales, 
and  Ireland. — Ed.^ 
[  47  ]  And  the  recoverer  shall  have  a  writ  to  the  bishop  to  admit 
his  clerk  (y). 

By  a  constitution  of  Archbishop  Boniface,  "  If  when  a  man 
hath  recovered  his  right  of  patronage  in  the  king's  court,  the 
king  doth  write  to  the  bishop,  or  to  any  other  who  hath  power 
to  grant  institution,  that  he  admit  the  clerk  presented  by  such 
person  having  so  recovered  as  aforesaid ;  the  clerk  presented 
shall  be  freely  admitted,  if  the  benefice  be  vacant,  and  there  be 
no  other  canonical  impediment,  that  the  patron  be  not  injured. 
But  if  the  benefice  be  not  vacant,  the  prelate  may  excuse  him- 
self to  the  king  or  his  iustices,  by  answering,  that  because  the 
benefice  is  not  vacant,  he  cannot  therefore  fulfil  the  king's  man- 
date. But  the  patron  may,  if  he  pleaseth,  present  again  the 
person  who  is  in  possession ;  that  so  the  right  of  him  who  hath 
so  recovered  may  be  declared  for  the  future." 

Or  to  any  other  who  hath  Power  to  grant  Inst%tut%on,'\  As 
the  dean,  or  archdeacon,  or  other  such  like:  who  may  nave 
such  power  by  custom,  prescription,  or  special  privilege  (z). 

Shall  be  freely  admitted.']  That  is,  without  making  any 
inquisition  of  the  right  of  patronage ;  because  it  is  enough  that 
the  king  by  his  letters  testifieth  that  he  hath  obtained  the  right 
of  patronage  in  his  court  (a). 

The  King  doth  write  to  the  Bishop!]  That  is,  by  writ  issuing 
out  of  his  court.  And  if  the  bishop,  upon  receipt  of  the  writ, 
doth  not  admit  the  clerk ;  another  writ  shall  issue,  which  is 
called  the  writ  of  mmre  non  admisit  (6). 

And  it  is  said,  the  very  judgment  in  a  quare  impedit  is  an 
amotion  of  the  incumbent,  though  he  contmue  still  the  posses- 
sion de  facto  ;  and  if  the  plaintiff  be  instituted  upon  a  writ  to 
the  bishop,  the  defendant  cannot  appeal ;  and  if  he  doth,  a 
prohibition  lieth :  because  in  this  case  the  bishop  acts  as  the 
king's  minister,  and  not  as  a  judge  (c). 
tjJT'n****"  0'       ^Till  lately  there  was  no  limitation  as  to  the  time  within 
wuhiiTwhich  which  actions  concerning  advowsons  might  be  brought.    For 
^T^yhS^  the  Statute  of  Limitations  (rf)  is  declared  not  to  extend  to  any 

brooght. 

(w)  BuU.  N.  P.  125.  («)  Lind.  217. 

(r)    [See  Holt  v.  Harland,  Skin.  {a)  Id. 

25 ;  3  Ley.  59 ;  and  also  Viner,  tit,  (6)  Wats.  c.  28. 

Pre8entation.^ED.]  (c)  3  Salk.  294. 

(y)  Wats,  c  28.  (rf)  32  Hen.  8,  c.  2. 


writ  of  right  of  advowson,  quare  impedit,  assise  of  darrein  pre- 
sentmentf  or  jus  patronatus.  It  was  doubtful  whether  the 
Nullum  Tempus  Act,  9  Geo.  3,  c.  16,  applied  to  advowsons  (e). 
By  3  &  4  win.  4,  c.  29,  s.  30,  "  no  person  shall  bring  any 
quare  impedit,  or  other  action  or  suit,  to  enforce  a  right  to 
present  or  bestow  any  church,  vicarage  or  other  ecclesiastical 
benefice,  as  the  patron  thereof,  after  the  period  during  which 
three  clerks  in  succession  shall  have  held  the  same,  all  of  whom 
shall  have  obtained  possession  thereof  adversely  to  the  right  of 
presentation  or  gift  of  such  person,  or  of  some  person  through 
whom  he  claims,  if  the  times  of  such  incumbencies  taken  toge- 
ther shall  amount  to  60  years ;  and  if  not,  then  after  the  expi- 
ration of  such  fiirther  time  as  with  the  times  of  such  incumben- 
cies will  make  up  60  years."  By  s.  31,  it  is  provided  that 
incumbencies  after  lapse  are  to  be  reckoned  within  the  period, 
but  not  incumbencies  after  promotions  to  bishoprics.  By  s.  33, 
no  advowson  is  to  be  recovered  after  100  years. — Ed.^ 

Form  of  the  Grant  of  a  Perpetual  Advowson,  F  48  1 

This  indenture  made  the dav  of in  the year  of  the 

reign  of  our  sovereign  lord of  Great  Britain,  France  and  Ireland 

king,  defender  of  the  faith,  and  so  forth,  and  in  the  year  of  our  Lord 

Between  A,  B,  of in  the  county  of esquire,  of  the  one 

fart,  and  C,  D,  of in  the  county  of gentleman,  of  the  other 

part;  fVitnesseth,  that  the  said  A.  B,  for  and  in  consideration  of  the 

sum  of of  lawful  money  of  Great  Britain,  to  him  in  hand  paid 

at  or  before  the  sealing  and  delivery  hereof  the  receipt  whereof  he 
the  said  A,  B.  doth  hereby  acknowledge  and  himself  therewith  fully 
satisfied  and  paid,  and  thereof  and  of  every  part  thereof  doth  hereby 
acquit,  release  and  for  ever  discharge  the  said  C,  D.,  his  heirs,  exe* 
cutors  and  administrators,  and  every  of  them,  by  these  presents;  And 
also  for  divers  otiier  good  causes  and  valuable  considerations  him  the  said 
A.  B,  thereunto  moving,  he  the  said  A,  B.  hath  given  and  granted,  and 
hj  these  presents  doth  fully,  freely  and  absolutely  give  a  fid  grant  unto 
the  said  C.  D.,  his  heirs  and  assigns  for  ever,  All  that  the  advowson 

of  the  rectory  or  parsonage  of  E,  in  the  county  of And  all  the 

estate,  right,  title,  interest,  property,  claim  and  demand  whatsoever  of 

him  the  said  A.  B,of,  in  and  to  the  said  advotvson,  and  to  the  donation, 

presentation,  and  free  disposition  and  right  of  patronage  of  the  said 

church  :  To  have  and  to  hold  the  said  advowson  and  premises  aforesaid 

hereby  given  and  granted,  or  meant,  mentioned  or  intended  to  be  hereby 

given  and  granted,  with  the  appurtenances,  unto  him  the  said  C.  D,,  his     [  49  1 

heirs  and  assigns,  to  and  for  the  sole  and  only  proper  use  and  behoof 

of  the  haid  C.  D.  his  heirs  and  assigns  for  ever,  and  to  and  for  no 

other  use,  intent  or  purpose  whatsoever.     And  the  said  A.  B,  hath 

granted,  and  by  these  presents  doth  grant  for  himself  and  his  heirs, 

that  they  will  warrant  to  the  said  C.  D,  and  his  heirs  the  aforesaid 

advowson  of  the  said  church  and  premises  aforesaid,  and  every  of  them, 

nnth  the  appurtenances,  unto  him  the  said  C.  D,,  his  heirs  and  assigns^ 

(e)  Gibson  v.  Clarke,  IJ.  &  W.  159. 
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against  him  the  said  A.  B.,  his  heirs  andassignSf  and  against  all  per- 
sons  wJtatsoever  claiming  or  to  claim  the  same,  or  any  right  or  title 
thereunto,  by,  from  or  under  him,  them  or  any  of  them.  And  the  said 
A,  B,  doth  hereby  for  himself  his  lieirs,  executors  and  adminiitrators, 
covenant,  promise,  grant  and  agree  to  and  with  the  said  CD,,  his 
heirs,  executors,  administrators  and  assigns,  and  to  and  with  every  of 
them,  by  these  jtresents,  in  manner  and  form  following  ;  that  is  to  say, 
that  he  the  said  A,  B,  is  at  the  time  of  the  sealing  and  delivery  hereof, 
and  until  the  execution  of  these  presents,  the  true,  right  and  undoubted 
patron  of  the  said  church  of  E.  and  of  the  rectory  aforesaid;  and  hath 
good  right,  full  power,  and  lawful  and  absolute  authority,  to  grant 
and  convey  the  same  to  the  said  C.  D,,  his  Iieirs  and  assigns,  in  man^ 
ner  and  form  as  aforesaid:  and  that  it  shall  and  may  be  lawful  to 
and  for  the  said  C,  Z).,  his  heirs  and  assigns,  from  time  to  time,  and 
at  all  times  for  ever  hereafter,  whenever  the  said  church  thall  or 
may,  by  the  death,  resignation,  deprivation,  cession,  or  change  of  all 
or  any  the  rectors  or  incumbents  thereof,  or  otherwise,  happen  to  be- 
come vacant,  to  present  some  other  honest,  learned  and  well-quaUfi^d 
clerk  to  succeed  in  the  said  church  as  the  rector  or  parson  thereof,  and 
to  do  all  other  acts  which  to  the  office  of  patron  of  the  said  rectory 
doth  of  right  belong  or  appertain,  as  fully  and  amply  as  he  the 
said  A,  B,,  his  Jieirs  or  assigns,  might  or  could  do,  if  these  presents 
had  not  been  made,  without  any  let,  suit,  hindrance,  molestation,  inter'- 
ruption  or  disturbance  whatsoever,  of  or  from  him  the  said  A,  B,,  his 
heirs  or  assigns,  or  any  other  claiming  under  him,  them  or  any  of 
them :  And  that  he  the  said  A,  B,,  his  fieirs  and  assigns,  and  all  other 
persons  whatsoever,  having  or  claiming  any  right  or  title  to  the  said 
advowson  under  him  or  them,  shall  and  will  from  time  to  time,  and 
at  all  times  hereefter,  upon  the  reasonable  request,  and  at  the  proper 
cost  and  charges  of  the  said  C  D*,  his  heirs  and  assigns,  in  the  law, 
make,  do,  levy,  execute  and  suffer  all  and  every  such  further  and  other 
lawful  and  reasonable  act  and  acts,  grant  and  grants,  conveyances  and 
assurances  in  the  law  whatsoever,  for  tfte  farther,  better  and  more  per^ 
[  50  ]  feet  and  absolute  granting,  conveying  and  assuring  of  the  said  ad'vowson 
of  the  said  church  to  the  said  C.  D.,  his  heirs  and  assigns,  be  it  by  grant, 
confirmation,  fine  or  recovery,  or  in  any  other  manner  as  by  the  said 
C.  D.,  Ins  heirs  and  assigns,  or  his  or  their  counsel  learned  in  the  law, 
shall  be  reasonably  devised,  advised  or  required :  All  which  further 
and  other  assurance  and  assurances,' so  to  be  made  of  the  said  premises, 
shall  be  and  enure,  and  shall  be  adjudged,  deemed  and  taken  t4}  be 
and  enure,  and  are  herebif  declared  to  be  and  enure,  to  tlie  sole,  only 
and  proper  use  of  the  said  C.  D.,  his  heirs  and  assigns  for  ever,  and 
to  and  for  no  other  use,  intent  or  purpose  whatsoever.  In  witness 
whereof  the  parties  abovesaid  to  these  presents  have  interchangeably 
set  their  hands  and  seals,  the  day  and  year  first  abovewritten. 

Grant  of  a  next  Avoidance. 

This  indenture  made  the day  of in  the  year  of  our  Lord 

—  Between  A,  B,  of in  the  county  of gentleman,  of 

the  one  part,  and  C,  2).  of         ■  in  the  county  of gentleman, 

of  the  other  part ;    Witnesseth,  that  the  said  A.  B.  for  £vers  good 
causes  and  considerations  him  the  said  A»  B,  thereunto  moving,  fiath 
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gken  and  granted  and  doth  by  these  presents  give  and  grant  unto 
the  said  CD,,  his  executors,  administrators  and  assigns  ^  the  first 
and  next  donation,  nomination,  presentation,  and  free  disposition  of 
the  rectory  or  parsonage  of  the  church  of  E.  in  the  county  of  F,  And 
that  it  shall  and  may  be  lawful  to  and  for  tfte  said  C  D.,  his  executors, 
administrators  and  assigns,  whensoever,  howsoever,  and  by  whatsoever 
means,  by  death,  resignation,  privation,  cession,  permutation,  or  by 
any  other  ways  or  means  whatsoever  the  aforesaid  church  of  E.  shall 
first  or  next  happen  to  be  void,  to  present  any  one  fitting,  honest, 
and  learned  man  thereunto  ;  and  to  do  all  other  things  which  belong 
to  the  cffiee  and  duty  of  a  patron ;  and  to  do,  for  the  fulfilling  of  such 
first  and  next  tacatton  or  avoidance  only,  as  fully  and  amply  as  he 
the  said  A.  B,  in  that  behalf  might  do  \f  these  presents  had  not  been 
made.  And  the  said  A.  B,,  doth  hereby  for  himself,  his  heirs,  exe- 
cutors, administrators  and  assigns,  covenant,  promise  and  grant  to  and 
with  the  said  C.  D.,  his  executors,  administrators  and  assigns,  that  lie 
the  said  A.  B,  hath  full  power  and  lawful  authority  to  give,  grant, 
and  dispose  of  the  next  presentation  of  and  in  the  aforesaid  rectory 
and  church  of  E,  to  the  said  C,  D,,  his  executors,  administrators  and 
assigns  as  aforesaid.  And  further  that  he  the  said  A.  B,,  his  heirs  or 
assigns,  shall  and  will  from  time  to  time  and  at  all  times  hereafter,  at 
the  reasonable  request  and  costs  and  charges  of  him  the  said  C.  D,,  his 
executors,  administrators  and  assigns,  make,  do  and  execute,  or  cause  [  51  ] 
to  be  made,  done  and  executed,  such  further  and  other  reasonable  act 
and  acts,  thing  and  things,  conveyance  and  assurance  in  the  law  what* 
soever,  for  the  further j  better  and  more  absolute  giving  and  granting 
of  the  said  next  presentation  of,  in,  and  to  the  foresaid  rectory  and 
chsrch  of  E,  unto  lum  the  said  C.  D,,  his  executors,  administrators  and 
assigns,  as  by  him  tlie  said  C.  D.,  his  executors,  administrators  and 
assigns,  or  hts  or  their  counsel  learned  in  the  law,  shall  be  reasonably 
devised,  or  advised  and  required.  In  witfiess  whereof  the  parties  to  these 
presents  have  hereunto  interchangeably  set  their  hands  and  seals  the 
day  and  year  first  abooewritten. 


fUjnW  JBri— see  fl^optvp. 


aitmntion  of  ei^t  liiinli0— see  eutt  Ilanli0« 
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^lUtation—^ee  ^vattitt. 


9ilm0  OTj^m— see  mfuv^. 


aitot-see  Cfiutrj^  {tltifamtl). 
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Uitaraqe. 

Altarage  comprehends  not  only  the  offerings  made  upon 
the  altar ;  but  also  all  the  profit  which  accrues  to  the  priest  by 
reason  of  the  altar,  obventio  altaris  (f). 

Out  of  these,  the  religious  assigned  a  portion  to  the  vicar ; 
and  sometimes  the  whole  altarage  was  allotted  to  him  by  the 
endowment,  (ff) 

Since  the  Reformation,  divers  disputes  have  arisen,  what 
dues  were  comprehended  under  the  title  of  altaragium ;  which 
were  thus  determined  in  a  trial  in  the  Exchequer,  M,  21  Eliz. 
viz. :  Upon  hearing  of  the  matter,  between  Ralph  Turnery 
Vicar  of  West  Haddon,  and  Edward  Andrews ;  it  is  ordered, 
that  the  said  vicar  shall  have  by  reason  of  the  words  altaragium 
cum  manso  competenti  contained  in  the  composition  of  the  pro- 
fits assigned  for  the  vicar's  maintenance,  all  such  things  as  he 
ought  to  have  by  these  words  according  to  the  definition  thereof 
made  by  the  Reverend  Father  in  God  John  Bishop  of  London, 
upon  conference  with  the  civilians  David  Hewes,  Judge  of  the 
Admiralty,  Bartholomew  Clerk,  Dean  of  the  Arches,  John 
[  52  ]  Gibson,  Henry  Joanse,  Lawrence  Hewes,  and  Edward  Stan- 
hope, all  Doctors  of  the  Civil  Law ;  that  is  to  say,  by  altara- 
ffium,  tithes  of  wool,  lambs,  colts,  calves,  pigs,  goslings,  chick- 
ens, butter,  cheese,  hemp,  flax,  honey,  fruits,  herbs,  and  such 
other  small  tithes,  with  offerings  that  shall  be  due  within  the 
parish  of  West  Haddon.  And  the  like  was  for  Norton  in  Nor- 
thamptonshire, in  the  same  court,  within  two  or  three  years 
before,  upon  hearing,  ordered  in  like  manner  (A). 

Yet  it  seems  to  be  certain,  that  the  religious  when  they  al- 
lotted the  altarage  in  part  or  in  whole  to  the  vicar  or  capellane, 
did  mean  only  the  customary  and  voluntary  offerings  at  the 
altar,  for  some  divine  office  or  service  of  the  priest,  and  not 
any  share  of  the  standing  tithes,  whether  prasdial  or  mixed(t). 

And  in  the  case  of  Franklyn  and  the  Master  and  Brethren 
of  St.  Cross,  T.  1721 ;  it  was  decreed,  that  where  altaragium 
is  mentioned  in  old  endowments,  and  supported  by  usage,  it 
will  extend  to  small  tithes,  but  not  otherwise  (A). 

It  is  most  probable,  that  the  greatest  annual  revenue  by 
altars,  if  not  by  altarages,  in  any  one  church  within  this  realm, 
was  in  that  of  St.  Paul,  London.  For  when  the  chantries  were 
granted  to  King  Henry  8,  whereof  there  were  forty-seven  be- 
longing to  St  Paul's,  there  were  in  the  same  church  at  that  time 
no  less  than  fourteen  several  altars.  And  although  they  were 
but  chantry  priests  that  officiated  at  them,  and  had  their  annual 

(/)  God.  Repertor.  Canon.  339.  (Ac)  Bunb.  79.    That  this  word  is  to 

(g)  Id.  Introd.  51 .  be  explained  by  usage,  see  also  2  Buls. 

(A)  Ken.  Par.  Ant  Gloss.  God.  339.  27,  and  Het.  137 ;  to  which  add  Atb. 

(t)  Kent.  Par.  Ant.  Gloss.           *  12  and  18. 
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salaries  on  that  account,  distinct  from  altarages  in  the  proper 
sense  of  oblations ;  yet  in  regard  these  annual  profits  accrued 
by  their  service  at  the  altar,  they  may  not  improperly  be  termed 
pension  altarages^  though  not  oblation  altaragesij). 


anaftiipti0t--see  Si00ftttnr0« 


A  NAB  AT  A,  is  a  cope,  or  sacerdotal  vestment,  to  cover  the 
back  and  shoulders  of  the  priest  (m). 


A.NNALS,  were  masses  said  in  the  Romish  Church,  for  the 
space  of  a  year,  or  for  any  other  time,  either  for  the  soul  of  a 
person  deceased,  or  for  the  benefit  of  a  person  living,  or  for 
both  (n). 


^nnil}er0arte0. 


Anniversaries,  were  offices  celebrated,  not  only  once 
at  the  end  of  the  year,  as  obits  were;  but  were  to  be  per- 
formed every  day  throughout  the  year,  for  the  soul  of  the 
deceased  (o). 


an0tofir— see  W^x^ttitt* 


IHE  antiphonar,  antiphonarium,  from  am  contra ,  and  ^covi} 
sonusy  is  that  book  whicn  containeth  the  invitatories,  responso- 
ries,  verses,  collects,  and  whatever  is  said  or  sung  in  the  quire, 
called  the  seven  hours,  or  breviary  (p). 

(/)  God.  Introd.  51.  (n)  Aylif.  Parerg,  190. 

(m)  Kent.  Par.  Ant.  Gloss,  v.  Ana-        (c;)  Id. 
bata.  (p)  Lind.  251. 


(    64    ) 

Who.  1.  Apparitors  (so  called  from  that  principal  branch  in 

their  office,  which  consisteth  in  summoning  persons  to  appear) 
are  officers  appointed  to  execute  the  proper  orders  and  decrees 
of  the  court  (q). 

iioyf»p-  2.  And  these  are  chosen  by  the  ecclesiastical  judges  respec- 

'*^"*  '  tively;  who  may  suspend  them  for  misbehaviour,  but  may  not 
remove  them  at  discretion,  as  they  most  of  them  hold  their 
office  by  patent 

Hi»  oiiice  3.  The  proper  business  and  employment  of  an  apparitor  is, 

"^^'      to  attend  in  court,  to  receive  such  commands  as  the  judge  shall 

please  to  issue  forth ;  to  convene  and  cite  the  defendants  into 

court;  to  admonish  or  cite  the  parties  in  the  production  of 

[  55  ]    witnesses  and  the  like ;  and  to  make  due  return  of  the  process 

by  him  executed  (r). 

More  particularly,  his  conduct  is  regulated  by  the  following 
canons  and  constitutions : 

(1.)  "We  do  ordain  that  from  henceforth  letters  citatory,  in 
causes  ecclesiastical,  shall  not  be  sent  by  those  who  obtain 
them,  nor  by  their  messengers ;  but  the  judge  shall  send  them 
by  his  own  faithful  messenger,  at  the  moderate  expense  of  the 
person  suing  them  out ;  or  at  least  the  citation  shall  be  di- 
rected to  the  dean  of  the  deanry  where  the  party  to  be  cited 
dwelleth,  who  at  the  judge's  commandment  shall  faithfrilly 
execute  the  same  by  himself  or  his  certain  and  trusty  messen- 
ger isy 

To  the  Dean  of  the  Deanry.']  That  is,  the  rural  dean,  who 
had  then  some  oince  and  jurisdiction. 

(2.)  We  being  desirous  to  apply  a  remedy  against  those 
grievances  and  excesses,  which  the  beadles  or  apparitors  of 
archdeacons  and  deans  occasion  to  our  subjects,  do  ordain  that 
when  in  order  to  execute  their  mandates  or  to  do  other  things 
necessary,  they  come  ta  the  houses  of  rectors,  vicars  or  curates, 
or  of  other  priests,  clerks  or  religious,  they  shall  demand  no- 
thing of  them  by  way  of  procuration  or  other  duty,  but  accept- 
ing with  thanks  what  shall  be  set  before  them,  they  shall  be 
content  therewith.  And  they  shall  not  execute  their  precepts 
by  messengers  or  sub-beadles,  but  in  their  own  persons.  And 
they  shall  not  pass  sentence  of  excommunication  or  interdict 
themselves,  nor  denounce  such  sentences  passed  by  others, 
without  special  mandates  from  their  principals ;  and  if  they 
shall  presume  to  do  otherwise,  such  sentences  shall  not  bind. 
And  the  beadles  or  apparitors  who  shall  act  contrary  to  this 
constitution,  and  shall  be  found  burdensome  or  injurious  to 

{q)  Ayl.  Parcrg.  67.  («)  Otho.  Athon.  ^, 

(r)  Ayl.  Parerg.  68. 


the  subjects  of  their  masters,  shall  be  severely  punished,  and 
be  obliged  to  render  double  to  those  they  have  aggrieved  (^)." 
Or  of  other  Priests.^  As  chantry  priests,  or  other  who  per- 
formed obits  or  anniversaries  (u). 

(3.)  We  do  ordain,  that  eveiy  one  of  our  suf&agans  shall 
have  one  riding  apparitor  only  K>r  his  diocese ;  and  that  the 
archdeacons  of  the  several  places  within  our  province  shall 
have  one  apparitor  for  every  deanry,  not  riding  but  on  foot: 
And  they  shall  not  stay  with  the  rectors  or  vicars  of  churches  [  56  ] 
at  their  charge  more  than  one  night  and  day  in  every  quarter 
of  a  year,  unless  they  be  specially  invited  by  them:  And 
they  shall  not  make  any  collections  of  money  at  the  general 
chapters ;  nor  of  wool,  lambs,  or  other  things  at  any  other 
time ;  but  they  may  accept  with  thanks  what  shall  be  freely 
given  to  them.  And  if  any  more  shall  be  deputed  than  is 
above  expressed,  or  any  of  them  shall  be  found  temerariously 
to  act  contrary  to  the  premisses,  they  who  deputed  them  shall 
be  suspended  from  their  office  and  benefice,  until  they  shall 
remove  such  person  so  deputed,  and  they  who  shall  be  so  de- 
puted shall  be  for  ever  ipso  facto  suspended  from  the  office  of 
apparitors  (x)." 

[[By  21  Hen.  8,  c.  5,  as  well  as  by  138th  canon,  apparitors 
are  called  summoners  or  sumners  (y). — Ed.] 

(4.)  "  Forasmuch  as  we  are  desirous  to  redress  such  abuses 
and  aggrievances  as  are  said  to  grow  by  sumners  or  apparitors; 
we  thuik  it  meet  that  the  multitude  of  apparitors  be  (as  much 
as  is  possible)  abridged  or  restrained:  wherefore  we  decree 
and  ordain  that  no  bishop  or  archdeacon,  or  other  their  vicars 
or  officials,  or  other  inferior  ordinaries,  shall  depute  or  have 
more  apparitors  to  serve  in  their  jurisdictions  respectively,  than 
either  they  or  their  predecessors  were  accustomed  to  have 
thirty  years  before  the  publishing  these  our  present  constitu- 
tions. All  which  apparitors  shall  by  themselves  faithfully  ex- 
ecute their  offices;  neither  shall  they  under  any  colour  or 
pretence  whatsoever  cause  or  suffer  their  mandates  to  be  ex- 
ecuted by  any  messengers  or  substitutes,  unless  upon  some 
good  cause  to  be  first  known  and  approved  by  the  ordinary  of 
the  place.  Moreover,  they  shall  not  take  upon  them  the  office 
of  promoters  or  informers  for  the  court.  Neither  shall  they 
exact  more  fees  than  are  in  these  our  constitutions  formerly 
prescribed.  And  if  either  the  number  of  the  apparitors  de- 
puted shall  exceed  the  assigned  limitation,  or  any  of  the  said 
apparitors  shall  offend  in  any  of  the  premisses ;  the  persons 
deputing  them,  if  they  be  bishops,  shall  upon  admonition  of 
their  superior  discharge  the  persons  exceeding  the  number  so 
limited ;  if  inferior  ordinaries,  they  shall  be  suspended  from 


\ 


t)  Boniface,  Lind.  221.  {x)  Stratford,  Lind.  225. 

tt)  Ibid.  {y)  [See  Godolp.  R.  C] 
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the  execution  of  their  office,  until  they  have  dismissed  the  ap- 
paritors by  them  so  deputed ;  and  the  parties  themselves  so 
deputed,  shall  for  ever  be  removed  from  the  office  of  appa- 
ritors, and  if  being  so  removed  they  desist  not  from  the  exer- 
cise of  their  said  offices,  let  them  be  punished  by  ecclesiastical 
censures  as  persons  contumacious.  Provided,  that  if  upon  ex- 
perience the  number  of  the  said  apparitors  be  too  great  in  any 
diocese,  in  the  judgment  of  the  archbishop  for  the  time  being, 
they  shall  by  him  be  so  abridged,  as  he  shall  think  meet  and 
convenient  (ar)." 
[  57  ]  [[This  canon  was  probably  founded  on  the  decrees  in  the 
Provincial  Constitutions  of  Lindwood.  —  Provin.  Const,  de 
censibus  et  procur.  cap.  ann.  apparitorum. — Ed.)] 

Faithfully  execute  their  Offices J\  If  a  monition  be  awarded 
to  an  apparitor,  to  summon  a  man,  and  he  upon  the  return  of 
the  monition  avers  that  he  had  summoned  him,  when  in  truth 
he  had  not,  and  the  defendant  be  thereupon  excommunicated ; 
an  action  on  the  case  at  common  law  will  lie  against  the  appa- 
ritor for  the  falsehood  committed  by  him  in  his  office,  besides 
the  punishment  inflicted  on  him  by  the  ecclesiastical  court  for 
such  breach  of  trust  (a). 

Office  of  Promoters  or  Informers  for  the  Court. 1  H.  8  Car. 
Carlion  and  Mill,  Action  upon  the  case,  for  that  the  defend- 
ant being  an  apparitor  under  the  bishop  of  Exeter,  maliciously, 
and  without  colour  or  cause  of  suspicion  of  incontinency,  of 
his  own  proper  malice,  procured  the  plaintiff  ex  officio^  upon 
pretence  of  fame  of  incontinency  with  one  Edith  (whereas 
there  was  no  such  fame  nor  just  cause  of  suspicion),  to  be 
cited  to  the  consistory  court,  and  there  to  be  at  great  charges 
and  vexation  until  he  was  cleared  by  sentence ;  which  was  to 
his  great  discredit,  and  cause  of  great  expenses  and  losses ;  for 
which  the  action  is  brought  Upon  not  guilty  pleaded,  and 
found  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that 
in  this  case  an  action  lieth  not ;  for  he  did  nothing  but  as  an 
informer,  and  by  virtue  of  his  office.  But  all  the  court  held, 
forasmuch  as  it  is  alleged  that  he  did  maliciously  and  without 
colour  of  suspicion  cause  him  to  be  cited,  upon  pretence  of 
fame  where  there  was  no  offence  committed,  and  it  is  averred 
that  there  was  not  any  such  fame,  and  he  is  found  guilty 
thereof,  therefore  the  action  well  lieth  (A). 

Neither  shall  they  exact  more  Fees  than  are  in  these  our 
Constitutions  formerly  prescribed.']  That  is,  in  Can.  135,  which 
is  specified  under  the  title  if  000.  These  fees,  if  withheld,  may 
be  recovered  in  an  action  at  law,  but  cannot  be  libelled  for  in 
the  Ecclesiastical  Court  (c).     See  Prohibition. 

In  Folkes*  case  (d)  it  would  seem  that  a  mandamus  lies  to 

{z)  Can.  138.  (c)  Doug.  Rep.  629. 

(fl)  Ayl.  Parerg.  70;  2  Bulst.  264.        (rf)  [Cited  Strn.  877.] 
(6)  Cro.  Car.  291 ;  1  Roll.  Ab.  93. 
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admit  the  archbishops  apparitor-general.  See  Reyner  and 
Parkers  case,  upon  the  authority  of  a  summoner,  which  was 
held  not  to  extend  to  ordering  a  parson  to  pay  tithes  to  a  per- 
son to  whom  he  had  not  paid  them,  although  the  bishop  certi- 
fied he  had  refused  to  pay  them  according  to  26  Hen.  8  {e).  In 
Pool  and  Godfreys  case  an  action  was  allowed  to  lie  against  a 
summoner  for  having  falsely  returned  to  the  Ecclesiastical 
Court  that  he  had  summoned  a  person,  in  consequence  of 
which  false  return  the  plaintiff  had  been  excommunicated  (/). 
-Ed.3 


L An  appeal  is  a  provocation  from  an  inferior  to  a  superior  The  Descnp- 
judge,  whereby  the  jurisdiction  of  the  inferior  judge  is  for  a  giiV App^ih 
while  suspended  as  to  the  cause  from  which  such  appeal  is 
made,  the  cognizance  of  it  having  been  transferred  to  the  supe- 
rior judge.  It  is  laid  down  in  the  books  of  civil  and  canon  law 
that  an  appeal,  as  well  as  a  judicial  process,  derives  its  origin 
from  the  law  of  nations. 

[[Very  ancient  usage,  it  would  seem,  invented  and  introduced 
this  right  in  order  that  no  man  might  be  injured  by  the  injustice 
or  unskilfulness  of  his  judge,  but  that  every  person  judicially 
a^rgrieved,  whether  principal  litigant  or  not,  provided  it  were 
his  interest  to  have  the  sentence  from  which  he  appealed  re- 
versed, should  be  entitled  to  this  remedy.  Appeals  have  been 
therefore  much  favoured  by  all  systems  c^f  jurisprudence,  and 
the  right  of  instituting  them  universally  considered  as  sacred. 
Durandus  expressly  says  that  the  right  should  be  so  esteemed 
by  the  judge  appealed  from  {" reverenter  ei  deferat"),  and  that 
even  in  doubtful  cases  he  should  receive  and  admit  an  appeal. 
The  best  authorities  are  of  opinion,  that  during  the  Saxon 
dominion  in  this  kingdom  there  existed  a  Court  of  Appeal 
from  the  rigour  of  the  law,  and  from  false  judgmentSy  which 
might  have  passed  in  the  Hundred  Courts  before  the  esta- 
blishment of  the  courts  in  Westminster  Hall  in  the  reign  of 
Edward  L  This  Court  of  Appeal  in  cases  of  equity  was  then 
the  king  in  his  court  of  the  lords,  as  appears  by  the  laws  of 
Edgar,  Canute,  and  Edward  the  Confessor.  Afler  the  Nor- 
man Conquest,  there  were  two  supreme  courts :  the  Exchequer 
Court,  which  William  I.  transplanted  from  Normandy  to  adju* 

(e)  [Moore's  Rep.  1225.]  (tit.  Appeal) ;    Durandus,  Speculum, 

If)  [See  Dr.  Barker's  case  in  the  lib.  ii.   partic.   3 ;    De   Appell.  cap. 

Star  Chamber,  RoUe's  Rep.]  "nunc  dicemus ;"  Bingham  a  Eccles. 

(e)  [StiUingfleet  on  the  Foundation  Autiq.  6.  2,  c.  16,  a.  25  ;   Corp.  Jur. 

of  Ecclesiastical  Jurisdiction,  iii.  752;  Can.  x.  2,  28,  59 ;  2,  2,  6,  30;  Dig. 

Aylifie's  Parcrg.  Jur.  Can.   Anglic.  49,  1 — 1. — Ed.] 
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dicate  on  all  matters  relating  to  the  royal  revenue;  the  Supreme. 
Court  of  Justice^  "  Curia  Regis"  where  all  greater  causes  and 
appeals  were  heard.  Here  the  lord  chancellor  attended  the 
king's  person  as  well  as  the  judges  of  the  King's  Bench  («), 
chiefly,  it  appears,  for  the  direction  and  adjudication  of  ap- 
pealed cases  (/),  which  the  division  of  the  courts  in  Westminster 
Hall  ultimately  transferred  to  the  House  of  Lords,  as  succes- 
sors to  the  Curia  Regis.  "  For  a  Court  of  Appeal  somewhere 
is  certainly  a  part  of  our  constitution."  In  the  Courts  of  Chan- 
cery and  the  Ecclesiastical  Courts  of  this  country,  paupers  have 
been  allowed  the  right  of  appeal,  even  in  that  capacity,  in  very 
recent  cases  (ff). 
Appeals  pAs  to  the  early  practice  of  the  church  upon  this  point  with 

Mergy  by  ihe  rcspcct  to  its  ordaiucd  ministers,  it  seems  to  have  permitted  a 
or«'h'e£?u;ch!  presbyter  or  deacon,  excommunicated  by  his  own  bishop,  to 
appeal  first  to  the  metropolitan,  from  him  to  the  provincial 
synod,  and  from  that  to  the  patriarch,  from  whom  there  lay  no 
appeal  except  to  a  general  council  (A). 
Appeals  [IBy  the  1  &  2  Vict.  c.  106,  an  act  which  has,  in  many  respects, 

6'iergy  from    grcatly  incrcascd  the  power  of  the  diocesan  over  his  clergy  («), 
Ard^'iahopiS  an  appeal  is  granted  in  most  cases  where  such  increase  of 
ceruinca^esj  powcr  is  givcu,  from  the  bishop  to  the  archbishop  of  the  pro- 
c.  106.        '  vince,  to  be  presented  within  one  month  from  the  decision  of 
the  former.    But  in  one  instance  this  privilege  has  been  denied. 
The  act  invests  the  diocesan  with  great  power  as  to  the  ap- 
pointment of  curates  to  beneficed  clergymen;  but  clause  83, 
which  empowers  the  bishop  to  fix  the  stipend  of  the  curate, 
also  provides  that  "  in  case  any  difference  shall  arise  between 
the  incumbent  of  any  benefice  and  his  curate  touching  such  sti- 
pend or  the  payment  thereof  or  of  the  arrears  thereof  the  bishop 
on  complaint  to  him  made  may  and  shall  summarily  hear  and 
determine  the  same  without  appeal;  and  that  in  case  of  wilful 
neglect  or  refusal  to  pay  such  stipend  or  the  arrears  thereof, 
he  be  hereby  empowered  to  enforce  the  payment  of  such  sti- 
pend by  monition  and  by  sequestration  of  the  profits  of  such 
benefice." 
Mode  of  [^By  I  &  2  Vict.  c.  106,  s.  1 1 1,  ''All  appeals  under  the  pro- 

App"ai4,"an.  visions  of  this  act  to  any  archbishop  shall  be  in  writing  signed 
vict!  *  *  ^y  ^^  painty  appealing ;  and  that  in  order  to  discourage  frivo- 
lous appeals  no  proceeding  shall  be  had  in  any  such  appeal 
until  the  appellant  shall,  if  required,  have  given  security  in 
such  form  and  to  such  amount  as  the  archbishop  shall  direct 
of  payment  to  the  bishop  of  such  costs  as  shall  be  awarded  by 

(c)  [Artie,  super  Chart,  c.  5,  28,  (g)  \_Blond v. Lamb,2J,  & W.  402 ; 

ed.  1.]  Grindall  v.Grindall,  Haggard,  R.  1.] 

(/)  l**Hic  ed  qui  regni  leges  can-  (A)  [CoBcil.  Sardic.  Can.  14.] 

cellat  iniguas,"  **  Etmandatapii  prin"  (i)  [This  act  is  printed  at  length 

\                                cipU  aquafacit" — John  of  Salisbury  under  title  9lut«ltt8.—£x>*] 

on  Thomas  h  Becket. — EdJ} 
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.the  archbishop  if  he  shall  decide  against  the  appellant ;  and 
that  after  such  security,  if  required,  shall  have  been  given,  the 
said  archbishop  shall  forthwith,  either  by  himself  or  by  some 
commissioner  or  commissioners  appointed  under  his  hand  from 
among  the  other  bishops  of  his  province,  make  or  cause  to  be 
made  inquiry  into  the  matter  complained  of,  and  shall  after 
such  inquiry,  and  in  the  latter  case  after  a  report  in  writing 
firom  his  said  commissioner  or  commissioners,  give  his  decision 
in  such  appeal  in  writing  under  his  hand ;  and  when  he  shall 
decide  the  merits  of  the  appeals  against  the  appellant,  he  shall 
also  award  and  direct  whether  any  and  what  amount  of  costs 
shall  be  paid  by  the  appellant  to  the  bishop  respondent ;  and 
in  like  manner,  when  he  shall  decide  in  favour  of  the  appellant, 
he  shall  also  award  and  direct  whether  any  and  what  amount 
of  costo  shall  be  paid  by  the  bishop  respondent  to  the  appel- 
lant." 

QBy  8s.  13, 15  &  16  of  3  &  4  Vict.  c.  86,  it  is  enacted,  "That  And  3  &  4 
the  bishop  on  ascertaining  according  to  the  method  prescribed  ^^^' 
in  this  act  that  there  is  prima  facie  evidence  against  a  cler- 
gyman, may  himself  send  the  cause  to  the  Court  of  Appeal  of 
the  province,  or  the  clergyman  may  appeal  to  it,  but  not  from 
an  interlocutory  decree,  unless  it  have  the  effect  of  a  definitive 
sentence ;  the  appeal  may  be  carried  from  thence  to  the  judi- 
cial comraittee  of  the  privy  council,  of  which  committee  one 
archbishop  or  bishop  at  least  roust  be  a  member,  but  he  must 
not  be  the  archbishop  or  bishop  who  issued  the  commission,  or 
who  heard  either  by  appeal  or  by  letters  of  request  the  cause 
in  the  court  from  which  the  appeal  is  made.    See  Prft)il0B;f0 

anil  Vitssttaintu  of  tje  Clerg:?*— Ed.] 

1.  There  were  no  appeals  to  the  pope  out  of  England  before  [  58  ] 
the  reign  of  King  Stephen,  when  they  were  introduced  by  Henry  Origin  of 
de  B1(M8,  bishop  of  Winchester,  the  pope's  legate.  Not  but  rS£,V.'*  *^ 
attempts  had  been  made  before  that  time  to  carry  appeals  to 
Rome,  which  were  vigorously  withstood  by  the  nation,  as  ap- 
pears by  the  complaint  of  the  pope  in  the  reign  of  Henry  I. 
that  the  king  would  suffer  no  appeals  to  be  made  to  him ;  and 
before  that,  in  the  reign  of  William  Rufus,  the  bishops  and 
barons  told  Anselm  (who  was  attempting  it)  that  it  was  a  thing 
unheard  of  for  any  one  to  go  to  Rome,  (that  is,  by  way  of  ap- 
peal), without  the  king's  leave.  And  though  this  point  was 
yielded  in  the  reign  of  King  Stephen,  yet  his  successor  Henry 
II.  resumed  and  maintained  it,  as  appears  by  the  constitutions 
of  OarendoD,  which  provide  for  the  course  of  appeals  within 
the  realm,  so  as  that  further  process  be  not  made,  without 
the  king's  assent  (A).    And  afterwards,  in  the  parliament  of 

(k)  This  assent  might  be  withheld  securitate  invenienda  quod  se  non  di- 
and  the  appeals  prohibited,  as  we  find  vertat  al'ujuis  versus  partes  externas 
by  a  writ  in  the  Register,  fo.  89,  de    sine  licentia  regis, 
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Northampton,  the  constitutions  of  Clarendon  were  renewed ; 
and  in  the  reigns  of  Richard  I.  and  King  John,  we  find  new 
complaints  of  the  little  regard  paid  to  those  appeals ;  for  which 
also  divers  persons  were  imprisoned  in  the  reigns  of  Edward  I., 
Edward  II.  and  Edward  III.  (Z). 

Nevertheless,  appeals  to  Rome  still  obtained  until  the  reign 
of  king  Henry  VIII.  when  they  were  finally  abolished  by  the 
statutes  of  the  24  Hen.  8,  c.  12,  and  25  Hen.  8,  c.  19,  here 
following : 

2.  By  the  24  Hen.  8,  c.  12,  ss.  2,4,  "All  causes  testamentary, 
causes  of  matrimony,  and  divorces,  rights  of  tithes,  oblations,  and 
obventions,  shall  be  finally  determined  within  the  king's  juris- 
diction and  authority,  and  not  elsewhere ;  any  foreign  appeals 
to  the  see  of  Rome,  or  to  any  other  foreign  courts  or  potentates, 
to  the  let  or  impediment  thereof  in  any  wise  notwithstanding. 
And  if  any  person  shall  procure  from  the  see  of  Rome  or  any 
other  foreign  court  any  appeal  in  any  the  causes  aforesaid,  or 
execute  any  process  concerning  the  same,  he  shall  incur  ap*^- 

And  by  the  25  Hen.  8,  c.  19,  ss.  3,  5,  "No  manner  of  ap- 
peals shall  be  had  out  of  this  realm  to  the  bishop  or  see  q( 
Rome,  in  any  causes  or  matters  whatsoever ;  but  all  manner  of 
appeals,  of  what  nature  or  condition  soever  they  be,  shall  be 
made  and  had  after  such  form  and  condition,  as  is  limited  for 
appeals  in  causes  of  matrimony,  tithes,  oblations,  and  obven- 
tions, by  a  statute  made  since  the  beginning  of  this  parliament. 
And  if  any  person  shall  sue  any  appeal  to  the  bishop  or  see  of 
Rome,  or  procure  or  execute  any  process  from  thence ;  he,  his 
aiders,  counsellors,  and  abettors,  shall  incur  a  pramunire." 

And  by  24  Hen.  8,  s.  12,  c.  5,  "Appeals  within  this  realm 
shall  be  in  this  form,  and  not  otherwise ;  first,  from  the  arch- 
deacon or  his  official,  if  the  matter  or  cause  be  there  begun,  to 
the  bishop." 

Sect.  6.  "  If  it  be  commenced  before  the  bishop  or  his  com- 
missary, then  from  the  bishop  or  his  commissary,  within  fifteen 
days  next  ensuing  the  judgment  or  sentence  given,  to  the  arch- 
bishop, and  there  to  be  definitively  and  finally  ordered,  decreed 
and  adjudged,  without  any  other  appeal  whatsoever." 

Sect.  7.  "  If  the  matter  for  any  the  causes  aforesaid,  be 
commenced  before  the  archdeacon  of  any  archbishop,  or  his 
commissary,  then  the  party  grieved  may  take  his  appeal,  within 
fifteen  days  next  after  judgment  or  sentence  given,  to  the  Court 
of  the  Arches,  or  audience  of  the  same  archbishop ;  and  firom 
the  said  Court  of  the  Arches,  or  audience,  within  fifteen  days 
then  next  ensuing  after  judgment  or  sentence  there  given,  to 
the  archbishop  of  the  same  province,  there  to  be  finally  deter- 
mined without  any  other  appeal." 


(/)  Gibs.  83;  4  Inst.  341. 
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Sect.  8.  '*  If  the  matter  be  commenced  for  any  the  causes 
aforesaid^  before  the  archbishop,  then  the  same  shall  be  before 
him  definitively  determined^  without  any  other  appeal,  provo- 
cation, or  any  other  foreign  process  out  of  this  realm  to  be 
sued  to  the  let  or  derogation  of  the  said  judgment,  sentence  or 
decree,  otherwise  than  is  by  this  act  limited;  saving  always 
the  prerogative  of  the  archbishop  and  church  of  Canterbury, 
in  all  the  foresaid  causes  of  appeals,  to  him  and  his  successors, 
to  be  sued  within  this  realm,  in  such  and  likewise  as  they  have 
been  accustomed  and  used  to  have  heretofore  (m)" 

Appeals  within  this  Realm  shall  be  in  this  Form.']  Which 
is  to  be  done  by  demanding  letters  missive,  called  apostoli,  from 
the  judge  a  quo  to  the  judge  ad  quern  (n). 

From  the  Archdeacon  or  his  Official  to  the  BishopJ]  And  not  [  60  ] 
per  saltum  to  the  archbishop :  and  this  is  agreeable  to  the  rule 
of  the  ancient  canon  law  (o).  The  canon  law  however  allowed 
an  appeal  to  the  pope,  omisso  medio  (p),  and  to  his  legates. 
Both  an  appellate  and  an  original  jurisdiction  are  said  to  belong 
to  the  Archbishop  of  Canterbury  legationis  jure  (q).  But  this 
custom  of  appealing  to  the  pope  is  said  not  to  have  obtained  in 
France,  where  if  the  bishops  in  council  doubted  of  the  ecclesi- 
astical law,  the  appeal  lay  to  the  metropolitan  in  council,  and 
from  him  to  the  priniate,  whose  decision  was  final  (r).  The 
rule  of  the  civil  law  is  that  appeals  shall  be  made  gradatim, 
and  not  per  saltum  (s). 

In  the  case  of  Robinson  and  Gonsalve,  M.  8  Will.,  it  was 
resolved  by  the  court,  that  where  an  archdeacon  has  a  peculiar 
jurisdiction,  he  is  totally  exempt  from  the  power  of  the  bishop, 
and  the  bishop  cannot  enter  there  and  hold  court.  And  in 
such  case,  if  the  party  who  lives  in  the  peculiar  be  sued  in  the 
bishop's  court,  a  prohibition  shall  be  granted,  for  the  statute 
intends  that  no  suit  shall  be  per  saltum.  But  if  the  archdeacon 
has  not  a  peculiar,  then  the  bishop  and  he  have  concurrent 
jurisdiction,  and  the  party  may  commence  his  suit  either  in  the 
archdeacon's  court  or  the  bishop's ;  and  if  he  commence  in 
the  bishop's  court,  no  prohibition  shall  be  granted;  for  if  it 
should,  it  would  confine  the  bishop's  court  to  determine  nothing 
but  appeals,  and  render  it  incapable  of  having  any  causes  origi- 
ginally  commenced  there  (^). 

From  the  Bishop."]  This  is  to  be  extended  to  all  who  have 
episcopal  jurisdiction :  as  in  the  case  o{  Johnson  and  Ley^  M. 
7  Will.,  where  the  Dean  of  Salisbury,  in  one  of  his  peculiars, 

(i»)  These  acts  were  repealed  by  (9)  X.  1,  30,  1. 

the  1  &  2  Phil.  &  Mary,  c.  8,  but  re-  (r)  C.  6,  Q.  4,  c.  3. 

vived  by  1  Eliz.  c.  1.  (*)  See  Huber  ad  Pand.  49,  '3; 

(n)  Gibs.  1035.  Deg.  49,  1,  21.     And  Bockelrnan  de 

(o)  Gibs.  1036;  X.  2,  28,  66.  Diflferentiis  Jur.  Civ.  et  Can.  c.  79,  in 

Ip)  C.  2,  Q,  6,  c.  4,  5,  6,  et  $eq,;  notis, 

X.  2,  28,  7.  (0  L.  Raym.  123. 
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made  letters  of  request  to  the  Dean  of  the  Arches ;  it  was  ob- 
jected, in  order  to  obtain  a  prohibition,  that  this  was  per  sal- 
turn,  and  that  he  ought  to  have  made  request  to  the  Bishop  of 
Salisbury,  his  immediate  ordinary :  but  the  plea  was  not  allowed, 
because  this  was  not  (as  in  the  case  of  an  archidiaconal  pecu- 
liar) subject  to  the  jurisdiction  of  the  ordinary,  but  immediately 
to  the  archbishop  (m). 

From  the  Bishop  or  his  Commissary  y  to  the  Archbishop  J] 

And  not  from  the  bishop*s  official  or  commissary,  to  the  bishop 

[  61  ]     himself;  for  the  reason  given  in  the  canon  law,  namely,  lest 

(having  both  but  one  auditory)  the  appeal  should  seem  to  be 

made  from  the  same  person  to  the  same  person  (x). 

But  by  the  25  Hen.  8,  c.  19,  s.  4,  "  For  lack  of  justice  in 
the  archbishops'  courts,  the  party  may  appeal  to  the  king  in 
chancery ;  and  upon  every  such  appeal,  a  commission  shall  be 
directed  under  the  great  seal  to  such  persons  as  shall  be  named 
by  the  king,  like  as  in  case  of  appeal  from  the  admiraPs  court, 
to  hear  and  determine  such  appeals ;  whose  sentence  shall  be 
definitive :  and  no  further  appeals  to  be  had  from  the  said  com- 
missioners." 

For  kick  of  justice  in  the  Archbishops'  Courts.^  Such  appeal 
lies  not  from  a  local  visitor ;  nor  in  any  cause  of  a  temporal 
nature ;  nor  did  it  lie  from  the  high  cammission  court  when  in 
being,  because  they  themselves  were  the  king's  delegates,  as 
acting  by  immediate  commission  from  him,  and  there  was  no 
remedy  against  their  sentences  but  a  new  commission  to  others, 
grantable  in  virtue  of  the  royal  prerogative  and  independent 
from  this  statute  (y). 

The  Party  grieved  may  appeal  to  the  King  in  Chancery*^ 
And  no  commission  of  delegates,  in  any  case  of  weight,  shall 
be  awarded,  but  upon  petition  preferred  to  the  lord  chancellor, 
who  will  name  the  commissioners  himself,  to  the  end  they  may 
be  persons  of  convenient  quality,  having  regard  to  the  weight 
of  the  cause  and  dignity  of  the  court  from  which  the  appeal 
is  (z). 

And  sometimes  for  a  supply  of  justice,  on  petition  to  the 
king,  a  special  commission  of  delegacy  issueth,  to  begin  the 
suit,  and  proceed  originally  in  the  cause ;  as  where  the  arch- 
bishop himself  is  interested,  or  the  like  (a). 

A  Commission  shall  be  directed  under  the  Great  Seal,  to  such 
Persons  as  shall  be  named  by  the  King.]  These  Commissioners 
are  usually  some  of  the  lords  spiritual  and  temporal  or  both, 
and  commonly  one  or  more  of  the  twelve  judges,  and  one  or 
more  doctors  of  the  civil  law  (6). 

And  they  are  commonly  called  delegates  (according  to  the 

(tt)  Gibs.  1035;  Skin.  589.  (z)  Bacon^s  Tracts,  294. 

(jr)  Gibs.  1036;  G*".  1,  4,  2,  and  2,  (a)  1  Ougbton's  Ordo  Judiciorum, 

15  3,  437 

(y)  Wats.  c.  6.  {b)  Floy,  20. 
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language  of  the  civil  and  canon  law);  on  account  of  the  special 
commission  or  delegation  they  receive  from  the  king,  for  the 
hearing  and  determining  every  particular  cause.  Agreeably 
whereunto,  their  proceedings  are  according  to  the  rules  of  the 
civil  and  ecclesiastical  laws ;  and  on  that  account  it  hath  been 
particularly  adjudged,  that  a  suit  there  doth  not  abate  by  the 
death  of  the  parties  t  this  being  the  course  in  the  ecclesiastical  [  C^  ] 
courts.  Also  prohibitions  go  to  them,  as  to  an  ecclesiastical 
court*  But  in  the  case  of  Stephenson  and  Woodf  H.  10  Ja.  (c), 
the  better  opinion  of  the  court  was,  that  they  could  not  grant 
letters  of  administration  (d). 

Whose  Sentence  shall  be  definitive.'}  In  the  case  otSaul  and 
Wilson,  M.  1689.  By  the  lords  commissioners:  There  lies 
no  appeal  from  a  sentence  in  a  court  of  delegates ;  for  they 
cannot  have  any  original  jurisdiction,  because  it  is  a  matter 
grounded  upon  an  act  of  parliament,  and  the  act  gives  them 
none  (e). 

But  on  a  petition  to  the  king  in  council,  a  commission  of 
review  may  be  granted  under  the  great  seal,  appointing  new 
judges,  or  adding  more  to  the  former  judges^  to  revise,  review, 
andrehear  the  cause (/). 

And  hereupon  Lord  Coke  observeth,  that  albeit  these  sta- 
tutes do  upon  certain  appeals  make  the  sentence  definitive  as 
to  any  appeal,  and  that  no  further  appeal  should  be  had ;  yet 
the  king  after  such  a  definitive  sentence,  as  supreme  head, 
may  grant  a  commission  of  review,  for  two  causes :  1.  For  that 
it  is  not  restrained  by  the  statute.  2.  For  that  after  a  defini- 
tive sentence,  the  pope  as  supreme  head  by  the  canon  law  used 
to  grant  a  commission  ad  revidendum;  and  such  authority  as 
the  pope  had,  claiming  as  supreme  head,  doth  of  right  belong 
to  the  crown,  and  is  annexed  thereunto  by  the  statutes  of  the 
96  Hen.  8,  c.  I,  and  1  £liz.  c.  1.  And  so  it  was  resolved  in 
the  King's  Bench,  T.  39  Eliz.,  where  the  case  was,  that  sen- 
tence T)eing  given  in  an  ecclesiastical  cause  in  the  country,  the 
party  grieved  appealed  according  to  the  act  of  the  S4  Hen.  8, 
to  the  archbishop,  before  whom  the  first  sentence  was  affirmed. 
Whereupon,  according  to  the  statute  of  the  25  Hen.  8,  he  ap- 
pealed to  the  delegates:  before  whom  both  the  former  sentences 
were  repealed  and  made  void  by  definitive  sentence.  And 
thereupon  the  queen,  as  supreme  head,  granted  a  commission 
of  review,  ad  revidendum  the  sentence  of  the  delegates.  And 
upon  this  matter  a  prohibition  was  prayed  in  the  King's  Bench, 
pretending  that  the  commission  of  review  was  against  law,  for 
that  the  sentence  before  the  delegates  was  definitive  by  the 
statute  of  the  25  Hen.  8.  But  upon  mature  deliberation  and 
debate  the  prohibition  was  denied :  for  that  the  commission  for 

(c)  2  BaU.  2.  (e)  2  Vern.  118. 

(rf)  Gibs.  1037.  (/)  1  Ought.  437. 
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the  causes  abovesaid  was  resolved  to  be  lawfully  granted.  In 
this  case  Coke  says,  he  being  then  the  queen's  attorney,  was 
of  counsel  to  maintain  the  queen's  power.  And  precedents 
were  cited  in  this  court,  in  Michelot's  case,  29  Eliz.,  and  in 
Goodman's  case,  and  in  Huet's  case,  in  the  same  year  (g). 

But  a  commission  of  review  is  matter  of  discretion,  and  not 
of  right :  and  if  it  be  a  hard  case,  the  chancellor  will  advise 
the  crown  not  to  grant  it  (A). 

In  Mathews  v.  Warne7'{i),  a  commission  of  review  was 
granted  on  the  ground  that  the  points  of  law  arising  on  the 
proceedings  were  so  important  to  the  public,  that  it  was  fit  they 
should  be  heard  and  determined  in  the  most  solemn  manner. 
But  in  a  subsequent  case  it  was  refused,  and  the  certificate  of 
the  lord  chancellor  stated,  that  a  commission  of  review  is  not 
granted,  unless  there  are  very  cogent  reasons  for  believing  that 
the  sentence  is  founded  on  error  in  fact  or  in  law,  or  unless  the 
doctrines  of  law,  upon  which  it  is  supposed  to  be  founded,  are 
so  questionable  or  important  as  to  make  it  clearly  fit,  that  they 
should  be  considered  in  the  most  solemn  manner  (J). 

[[''  In  HcTishaw  and  Hadfield  v.  Atkinson  and  Atkinson, 
Thomas  Henshaw,  the  testator,  made  his  will,  on  14th  No- 
vember, 1807,  disposing  of  real  and  personal  property  to  a  very 
considerable  amount.  Mr.  John  Atkinson  was  one  of  the  exe- 
cutors in  the  will,  and  had  a  legacy  of  2000Z.  for  his  trouble. 
On  9th  January,  1808,  the  testator  executed  a  short  codicil, 
and  on  the  14th  January,  1808,  two  other  codicils.  He  died 
on  the  4th  March,  1810,  having,  in  the  interval  between  the 
making  of  the  will  and  his  death,  experienced  a  paralytic  at- 
tack. After  his  death  the  executor,  Mr.  John  Atkinson,  pro- 
duced a  codicil,  dated  the  9th  May,  1808,  by  which  the  de- 
ceased bequeathed  him  18,000/.  (duty  free)  in  addition  to 
3000/.  stated  to  have  been  given  to  him,  and  the  SOOO/.  he  left 
him  as  executor,  to  purchase  an  estate  in  Staffordshire.  This 
codicil  was  in  the  handwriting  of  the  legatee,  and  had  been  in 
his  custody  from  the  time  of  its  execution.  The  cause  origin- 
ated in  the  Consistorial  Court  at  Chester,  where  sentence  was 
given  in  favour  of  the  codicil.  This  sentence  was  affirmed 
with  costs,  by  the  Chancery  Court  at  York,  and  thence  an  ap- 
peal was  prosecuted  to  the  High  Court  of  Delegates.  The 
cause  was  argued  on  the  20th,  21st,  2Sd,  24th,  and  25th 
February,  1816 ;  and  on  the  8th  of  May  following  the  judges 
delegates  present,  viz.  Mr.  Baron  Wood,  Mr.  Justice  Bayley, 
Mn  Justice  Dallas,  Dr.  Arnold,  Dr.  Phillimore,  and  Dr.  Dod- 
son,  being  equally  divided,  gave  no  judgment.  It  was  under- 
stood that  Mr.  Justice  Bayley,  Dr.  Arnold,  and  Dr.  Philli- 
•  » 

(g)  4  Inst.  341.  (j)  EftgU ton  and  Coventry  y.  King- 

(h)  2  P.  Will.  299.  Stan,  8  Ve«.  438. 

(i)  4  Ves.  186. 
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more,  were  against  the  validity  of  the  codicil,  and  Mr.  Baron 
Wood,  Mr.  Justice  Dallas,  and  Dr.  Dodson,  in  favour  of  it. 

^^  A  commission  of  adjuncts  was  granted,  and  the  cause 
was  again  argued  on  the  30th  Nov.,  and  1st,  2d,  3d,  4th,  5th, 
and  6th  of  Dec.  1815;  and  on  the  13th  Dec.  1815,  the  judges 
delegates  present,  viz.  Mr.  Baron  Wood,  Mr.  Justice  Bayley, 
Mr.  Justice  Dallas,  Mr.  Baron  Richards,  Dr.  Burnaby,  Dr. 
Daubeny,  Dr.  Phillimore,  and*  Dr.  Gostling,  being  equally 
divided,  gave  no  judgment. 

[["  A  second  commission  of  adjuncts  issued.  The  cause  was 
argued  a  third  time,  on  the  4th,  5th,  6th,  8th,  and  9th  of  July, 
1816;  and  on  the  19th  July  following  the  judges  delegates 
present,  Mr.  Baron  Wood,  Mr.  Justice  Bayley,  Mr.  Justice 
Dallas,  Mr.  Baron  Richards,  Mr.  Justice  Park,  Mr.  Justice 
Holroyd,  Sir  Chrislopher  Robinson,  Dr.  Arnold,  Dr.  Parson, 
Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Phillimore,  Dr.  Gostling,  and 
Dr.  Dodson,  being  equally  divided,  gave  no  judgment. 

[[''  A  third  commission  of  adjuncts  was  then  granted ;  the 
cause  was  argued  a  fourth  time  on  the  9th,  10th,  and  11th 
Dec.  1816.  The  judges  delegates  present  at  the  sentence,  viz. 
Mr.  Baron  Wood,  Mr.  Justice  Dallas,  Mr.  Justice  Park,  Mr. 
Justice  Holroyd,  Mr.  Justice  Abbott,  Mr.  Justice  Burrough, 
Sir  C.  Robinson,  Dr.  Arnold,  Dr.  Parson,  Dr.  Burnaby,  Dr. 
Daubeny,  Dr.  Phillimore,  and  Dr.  Meyrick,  reversed  so  much 
of  the  sentence  of  the  Chancery  Court  at  York,  as  condemned 
Sarah  Henshaw,  widow,  and  Ann  Hadfield,  in  costs,  but  in  all 
other  respects  pronounced  that  the  judges  of  the  courts  below, 
as  well  in  the  first  as  in  the  second  instance,  had  proceeded 
rightly,  justly,  and  lawfully,  &c. 

[[''  A  question  characterized  by  the  same  leading  feature, 
but  infinitely  diversified  by  other  circumstances  from  that  of 
Henshaw  and  Hadfield  v.  Atkinson  and  Atkinson^  has  been 
raised  in  Ingram  v.  Wyatty  Prerog.  1828 ;  the  case  is  reported 
at  great  length,  1  Hagg.  38.  In  that  case  Sir  John  Nicholl 
pronounced  against  the  validity  of  the  will  and  codicil  of  John 
Clopton.  An  appeal  was  prosecuted  to  the  delegates,  the 
cause  was  argued  on  the  13th  and  17th  July,  1829,  and  on  the 
7th,  8th,  and  9th  Jan.  1830 ;  and  on  20th  Jan.  the  judges  de- 
legates present,  viz.  Mr.  Justice  Littledale,  Mr.  Justice  Gaselee, 
Mr.  Baron  Vaughan,  Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Gostling, 
Dr.  Addams,  and  Dr.  Blake,  being  equally  divided  in  opinion, 
gave  no  judgment.  A  commission  of  adjuncts  has  since  been 
granted,  and  the  cause  is  again  in  the  course  of  hearing.  It 
18  understood  that  Mr.  Baron  Vaughan,  Dr.  Burnaby,  Dr. 
Gostling,  and  Dr.  Blake,  were  in  favour  of  the  sentence  of  the 
Prerogative  Court,  and  Mr.  Justice  Littledale,  Mr.  Justice 
Gaselee,  Dr.  Daubeny,  and  Dr.  Addams,  contra  (A)." 

(/f)  SirJO.  Lee's  Eccl  Rep.  vol.  i.  pp.  239  to  241. 


63b 


Appeal  to  the 
Convocation, 
where  the 
King  ia  party. 


Appeala  from 
Placei  ex- 
empt. 


Manner  of 
obtaining  a 
Comraiiiion 
of  Delegatca. 


In  what  eaae 
eaation  U  to 
be  reqoired, 
before  Admia- 
aion  of  the 
Appeal. 

[♦64] 


[[A  commisBion  of  adjuncts  was  also  granted  in  the  case  of 
Lewis  and  Lewis  ▼.  Bulkeley,  per  Caremy  on  the  admissibility 
of  a  legatee,  who  had  received  a  specific  legacfy  as  witness  to 
the  will  which  bequeathed  it  to  him.  The  first  commission  of 
delegates  were  equally  divided,  the  adjuncts  decided  in  favour 
of  his  evidence  (/).— Ed,]] 

In  the  commission  of  review,  there  is  sometimes  a  clause  to 
admit  other  allegations  and  new  matter,  and  to  take  proofs 
thereupon  as  well  on  the  one  part  as  on  the  other  (m).  See  p.  64. 

4.  By  the  aforesaid  statute  of  the  24  Hen.  8,  c«  12,  s.  9, 
^*  If  any  matter,  for  any  the  causes  specified  in  the  said  statute, 
shall  come  in  contention  in  any  of  the  aforesaid  courts  which 
shall  touch  the  king,  the  party  grieved  may  appeal  from  any 
of  the  courts  of  this  realm  to  the  spiritual  prelates,  and  others 
abbots  and  priors  of  the  upper  house,  assembled  and  convocate 
by  the  king  a  writs  in  the  convocation  being,  or  next  ensuing, 
so  that  such  appeal  be  within  fifteen  days  after  sentence  given; 
and  the  same  to  be  there  finally  determined." 

6.  By  the  statute  of  the  25  Hen.  8,  c.  19,  s.  6,  ''  Appeals 
from  places  exempt,  which  by  reason  of  grants  or  liberties 
were  heretofore  to  the  pope,  shall  now  be  to  the  king  in  chan- 
cery, and  shall  be  definitely  determined  by  authority  of  the 
king's  commission,  so  that  no  archbishop  or  bishop  shall  inter- 
mit or  meddle  with  such  appeals,  otherwise  than  they  might 
have  done  before." 

6.  The  manner  of  obtaining  a  commission  of  delegates  is 
thus :  The  proctor  of  the  appellant  draws  a  petition  to  the  lord 
chancellor,  or  lord  keeper,  setting  forth  the  cause,  and  what 
his  client  insisted  on,  and  what  the  judge  decreed ;  and  that 
thereupon  his  client,  thinking  himself  aggrieved,  hath  appealed 
from  the  said  decree  to  the  king's  majesty  in  his  High  Court 
of  Chancery :  wherefore  his  client  humbly  requesteth  of  the 
lord  chancellor,  that  a  commission  of  appeal  be  made  out  and 
issued  under  the  great  seal,  directed  to  certain  judges  delegate 
to  be  named  at  his  pleasure,  to  hear  and  determine  the  cause 
aforesaid.  Whereupon  the  lord  chancellor  sets  down  the 
names  of  such  persons  as  he  thinks  proper ;  and  afterwards  a 
commission  is  drawn  and  executed  in  due  form,  by  virtue 
whereof  the  commissioners  proceed  to  hear  and  determine  the 
matter  of  the  appeal  (n). 

7.  "  Forasmuch  as  they  who  break  the  laws  cannot  in  reason 
claim  any  benefit  or  protection  by  the  same ;  *we  decree  and 
appoint,  that  afler  any  judge  ecclesiastical  hath  proceeded  judi- 
cially against  obstinate  and  factious  persons  and  contemners  of 
ceremonies,  for  not  observing  the  rights  and  orders  of  the 
Church  of  England^  or  for  contempt  of  public  prayer;   no 


(/)  See  Sir  G.  Lee'a  Eccl.  Rep.        (m)  1  Ought.  437. 
vol.  i.  p.  191.  (n)  Ibid. 


judge  ad  quern  shall  admit  or  allow  any  his  or  their  appeals^ 
unless  he  having  first  seen  the  original  appeal,  the  party  ap- 
pellant do  first  personally  promise  and  avow,  that  he  will  faith- 
fully keep  and  observe  all  the  rights  and  ceremonies  of  the 
Church  of  Endand,  as  also  the  prescript  form  of  common 
prayer,  and  do  likewise  subscribe  to  the  three  articles,  con- 
cerning the  king's  supremacy,  the  book  of  common  prayer,  and 
the  thirty-nine  articles  of  religion  (o)." 

8.  By  48  Geo4  3,  c.  149,  every  appeal  from  the  Court  of  stamp  Duty. 
Arches,  or  the  Prerogative  Court,  shall  be  upon  a  15/«  stamp. 

CBy  the  2  &  3  Will.  4,  c.  92,  and  3  &  4  Will.  4,  c.  41,  all 
the  powers  and  jurisdiction  of  appeal  was  transferred  from  the 
Court  of  Delegates  to  a  judicial  committee  of  the  Privy  Coun- 
cil.    It  was  enacted  by  the  former  act,  that  no  commission  of  ri^n^'Re^'' 
review  should  hereailer  be  granted ;  and  by  the  latter,  the  con-  Jjj7,/Jip**® 
atitution  and  powers  of  the  new  court  are  as  follows :  granted. 

[^Secti  1.  *'  That  the  president  for  the  time  being  of  his  certninPer. 
Majesty's  privy  council,  the  lord  high  chancellor  of  Great  Bri-  c^mi[?J"* 
tain  for  the  time  being,  and  such  of  the  members  of  his  Ma-  »Tte*?J^- 
jesty's  privy  council  as  shall  from  time  to  time  hold  any  of  the  cui  cominit- 
offices  following,  that  is  to  say,  the  office  of  lord  keeper  or  first  vy  coandi"' 
lord  commissioner  of  the  great  seal  of  Great  Britain,  lord  chief 
justice  or  judge  of  the  court  of  King's  Bench,  master  of  the 
rolls,  vice  chancellor  of  England,  lord  chief  justice  or  judge  of 
the  court  of  Common  Pleas,  lord  chief  baron  or  baron  of  the 
court  of  Exchequer,  judge  of  the  prerogative  court  of  the  lord 
archbishop  of  Canterbury,  judge  of  the  high  court  of  Admiralty, 
and  chief  judge  of  the  court  in  Bankruptcy,  and  also  all  per- 
sons members  of  his  Mfyesty's  privy  council  who  shall  have 
been  president  thereof  or  held  the  office  of  lord  chancellor  of 
Great  Britain,  or  shall  have  held  any  of  the  other  offices  here- 
inbefore mentioned,  shall  form  a  committee  of  his  Majesty's 
said  privy  council,  and  shall  be  styled  '  The  Judicial  Commit- 
tee ot  the  Privy  Council :'  Provided  nevertheless,  that  it  shall 
be  lawful  for  his  Majesty  from  time  to  time,  as  and  when  he 
shall  think  fit,  by  his  sign  manual,  to  appoint  any  two  other 
persons,  being  privy  councillors^  to  be  members  of  the  said 
committee." 

"'The  2d  section  refers  to  the  Court  of  Admiralty. 

^Sect  3.  '*  That  all  appeals  or  complaints  in  the  nature  of  aii  Appeals 
appeals  whatever,  which,  either  by  virtue  of  this  act,  or  of  any  teD?e  or'any 
law,  statute  or  custom,  may  be  brought  before  his  Majesty  or  Jj*If J^4^*  **• 
his  Majesty  in  council  from  or  in  respect  of  the  determination,  t>y  bu  M^jei- 
.  sentence,  rule  or  order  of  any  court,  judge  or  judicial  officer,  roittM,^o're• 
and  all  such  appeals  as  are  now  pending  and  unheard,  shall  ^^  ^^rton. 
from  and  after  tne  passing  of  this  act  be  referred  by  his  Majesty 
to  the  said  judicial  committee  of  his  privy  councili  and  that 

(o)  Can.  08. 
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such  appeals,  causes  and  matters  shall  be  heard  by  the  said 
judicial  committee,  and  a  report  or  recommendation  thereon 
shall  be  made  to  his  Majesty  in  council  for  his  decision  thereon 
as  heretofore,  in  the  same  manner  and  form  as  has  been  here- 
tofore the  custom  with  respect  to  matters  referred  by  his  Ma- 
jesty to  the  whole  of  his  privy  council  or  a  committee  thereof 
(the  nature  of  such  report  or  recommendation  being  always 
stated  in  open  court), 
mi'  r'/fir'in        [[Sect.  4.  "  That  it  shall  be  lawful  for  his  Majesty  to  refer 
other  Matters  to  thc  Said  judicial  committee  for  hearing  or  consideration  any 
jo^  oiiimit      gy^j^  other  matters  whatsoever  as  his  Majesty  shall  think  fit, 
and  such  committee  shall  thereupon  hear  or  consider  the  same, 
and  shall  advise  his  Majesty  thereon  in  manner  aforesaid. 
No  Mnticr  to        [[Scct.  5.  "  That  no  matter  shall  be  heard,  nor  shall  any 
ie%  hJpre"    ordcr,  report  or  recommendation  be  made,  by  the  said  judicial 
*Momber/\^*r  committcc,  in  pursuance  of  this  act,  unless  in  the  presence  of  at 
ihe  coinmii     Jeast  four  members  of  the  said  committee ;  and  that  no  report 
or  recommendation  shall  be  made  to  his  Majesty  unless  a  ma- 
jority of  the  members  of  such  judicial  committee  present  at  the 
hearing  shall  concur  in  such  report  or  recommendation :  Pro- 
vided always,  that  nothing  herein  contained  shall  prevent  his 
Majesty,  if  he  shall  think  fit,  from  summoning  any  other  of 
the  members  of  his  said  privy  council  to  attend  the  meetings  of 
the  said  committee. 
Kin"direct«        [[Sect.  6.  "  That  in  case  his  Majesty  shall  be  pleased,  by 
the  Aitenfi     dircctlons  undcr  his  sign  manual,  to  require  the  attendance  at 
}udge°/«""^     the  said  committee  for  the  purposes  of  this  act,  of  any  member 
ihe  commu-   ^^  mcmbcrs  of  the  said  privy  council,  who  shall  be  a  judge  or 
tee.  Arrange-  judgcs  of  thc  Court  of  Kiug's  Beuch,  or  of  the  Court  of  Com- 
malie'by  the   mon  Pleas,  or  of  the  Court  of  Exchequer,  such  arrangements 
oMhe^coJr*.  ^^^  dispcusiug  wlth  the  attendance  of  such  judge  or  judges  upon 
his  or  their  ordinary  duties  during  the  time  of  such  attendance 
at  the  privy  council  as  aforesaid,  shall  be  made  by  the  judges  of 
the  court  or  courts  to  which  such  judge  or  judges  shall  belong 
respectively,  in  regard  to  the  business  of  the  court,  and  by  the 
judges  of  the  said  three  courts,  or  by  any  eight  or  more  of  such 
judges,  including  the  chiefs  of  the  several  courts,  in  regard  to 
all  other  duties,  as  may  be  necessary  and  consistent  with  the 
public  service. 
Evidence  [[Scct.  7.  "  That  it  shall  be  lawful  for  the  said  judicial  com- 

^va  Z^,  or"  mittee,  in  any  matter  which  shall  be  referred  to  such  committee, 
ifo^oTtim.'"  to  examine  witnesses  by  word  of  mouth,  (and  either  before  or 
after  examination  by  deposition,)  or  to  direct  that  the  deposi- 
tions of  any  witness  shall  be  taken  in  writing  by  the  registrar . 
of  the  said  privy  council,  to  be  appointed  by  his  Majesty  as 
hereinafter  mentioned,  or  by  such  other  person  or  persons,  and 
in  such  manner,  order  and  course  as  his  Majesty  in  council  or 
the  said  judicial  committee  shall  appoint  and  direct ;  and  that 
the  said  registrar  and  such  other  person  or  persons  so  to  be 
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appointed^  shall  have  the  same  powers  as  are  now  possessed  by 
an  examiner  of  the  High  Court  of  Chancery  or  of  any  court 
ecclesiastical. 

[[Sect.  8.  "  That  in  any  matter  which  shall  come  before  the  Commiuee 
said  judicial  committee,  it  shall  be  lawful  for  the  said  committee  al)7p«rticaur 
to  direct  that  such  witnesses  shall  be  examined  or  re-examined,  b^'en'mln^, 
and  as  to  such  facts  as  to  the  said  committee  shall  seem  fit,  "rt^BUr'"^ 
notwithstanding  any  such  witness  may  not  have  been  examined,  Facts,  and 
or  no  evidence  may  have  been  given  on  any  such  facts  in  a  pre-  caas^  for 
vious  stage  of  the  matter;  and  it  shall  also  be  lawful  for  his  *«heariiig. 
Majesty  in  council,  on  the  recommendation  of  the  said  com- 
mittee, upon  any  appeal,  to  remit  the  matter  which  shall  be  the 
subject  of  such  appeal  to  the  court  from  the  decision  of  which 
such  appeal  shall  have  been  made,  and  at  the  same  time  to 
direct  that  such  court  shall  rehear  such  matter,  in  such  form, 
and  either  generally  or  upon  certain  points  only,  and  upon  such 
rehearing  take  such  additional  evidence,  though  before  rejected, 
or  reject  such  evidence  before  admitted,  as  his  Majesty  in  coun- 
cil shall  direct ;  and  further,  on  any  such  remitting  or  otherwise, 
it  shall  be  lawful  for  his  Majesty  in  council  to  direct  that  one 
or  more  feigned  issue  or  issues  shall  be  tried  in  any  court  in  any 
of  his  Majesty's  dominions  abroad,  for  any  purpose  for  whicn 
such  issue  or  issues  shall  to  his  Majesty  in  council  seem  proper. 

[[Sect.  9.  "  That  every  witness  who  shall  be  examined  in  witneMe*  u» 
pursuance  of  this  act  shall  give  his  or  her  evidence  upon  oath,  on  oaih.'and 
or  if  a  Quaker  or  Moravian  upon  solemn  affirmation,  which  Pu^uhmin/" 
oath  and  affirmation  respectively  shall  be  administered  by  the  ^"^^  Perjary. 
said  judicial  committee  and  registrar,  and  by  such  other  person 
or  persons  as  his  Majesty  in  council  or  the  said  judicial  com- 
mittee shall  appoint ;  and  that  every  such  witness  who  shall 
wilfully  swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury, 
and  shall  be  punished  accordingly. 

QSect.  10.  ''  That  it  shall  be  lawful  for  the  said  judicial  com-  committee 
mittee  to  direct  one  or  more  feigned  issue  or  issues  to  be  tried  Km/io^i^*" 
in  any  court  of  common  law,  and  either  at  bar,  before  a  judge  «»y  Fact; 
of  assize,  or  at  the  sittings  for  the  trial  of  issues  in  London  or 
Middlesex,  and  either  by  a  special  or  common  jury,  in  like 
manner  and  for  the  same  purpose  as  is  now  done  by  the  High 
Court  of  Chancery. 

;[Sect.  11.  "  That  it  shall  be  in  the  discretion  of  the  said  SSfcJ/;* 
judicial  committee  to  direct  that,  on  the  trial  of  any  such  issue,  J.^i"*  ^epo. 
the  depositions  already  taken  of  any  witness  who  shall  have  read  a\  Sie 
died,  or  who  shall  be  incapable  to  give  oral  testimony,  shall  be  iMoi; 
received  in  evidence ;  and  further,  that  such  deeds,  evidences, 
and  writings  shall  be  produced,  and  that  such  facts  shall  be 
admitted  as  to  the  said  committee  shall  seem  fit. 

[Sect.  12.  "  That  it  shall  be  lawful  for  the  said  judicial  com-  SJJSSer. 
mittee  to  make  such  and  the  like  orders  respecting  the  admis-  m  to  the  Ad 
sion  of  persons,  whether  parties  or  others,  to  be  examined  as  EvMeoce  u 
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judge  or  his  lawful  surrogate,  whereby  he  may  be  lawfully  in- 
formed, both  of  the  quality  of  the  crime  and  of  the  cause  of 
the  grievance,  before  the  granting  forth  of  the  said  inhibition. 
And  every  appellant,  or  his  lawful  proctor,  shall  before  the 
obtaining  of  any  such  inhibition,  shew  and  exhibit  to  the  judge 
or  his  surrogate  in  writing,  a  true  copy  of  those  acts  wherewith 
he  complaineth  himself  to  be  aggrieved,  and  from  which  he 
appealeth;  or  shall  take  a  corporal  oath,  that  he  hath  per- 
formed his  diligence  and  true  endeavour  for  the  obtaining  of 
the  same,  and  could  not  obtain  it  at  the  hands  of  the  register 
in  the  country,  or  his  deputy,  tendering  him  his  fee.  And  if 
any  judge  or  register  shall  either  procure  or  permit  any  inhi- 
bition to  be  sealed,  so  as  is  said,  contrary  to  the  form  and  limi- 
tation above  specified ;  let  him  be  suspended  from  the  execu- 
tion of  his  office  for  the  space  of  three  months ;  and  if  any 
proctor,  or  other  person  whatsoever  by  his  appointment,  shall 
offend  in  any  of  the  premises,  either  by  making  or  sending  out 
any  inhibition,  contrary  to  the  tenor  of  the  said  premises ;  let 
him  be  removed  from  the  exercise  of  his  office  for  the  space  of 
a  whole  year,  without  hope  of  release  or  restoring." 

[[See   this   subject  further  discussed    under   the   head   of 

ISractice^— Ed.] 


apprai0emfnt— see  2l2iiiU0« 


^vproptiation. 


I .  Original  of  the  Apptvpriation 

of  Churches 65 

II.  Endotoment  of  Vicarages  upon 

Appropriation     .     .    .     .76  c 


III.  Avgmenlation  (tf  Vicar- 

ages    S4a 

IV.  Vicarages  how  dissolved  .     .  90 


I.   Original  of  the  Appropriation  of  Churches, 

For  the  first  six  or  seven  centuries,  the  parochia  was  the 
diocese  or  episcopal  district,  wherein  the  bishop  and  his  clergy 
lived  together  at  the  cathedral  church ;  and  whatever  were  the 
r  66  1  tithes  and  oblations  of  the  faithful,  they  were  all  brought  into 
a  common  fund,  from  whence  a  continual  supply  was  had,  for 
support  of  the  bishop  and  his  college  of  presbyters  and  deacons, 
and  for  the  repair  and  ornaments  of  the  church,  and  for  other 
suitable  works  of  piety  and  charity.  So  that  before  the  distri- 
bution of  England  into  parishes  (as  the  word  is  now  used)  all 
tithes,  offerings,  and  ecclesiastical  profits  whatsoever,  did  en- 
tirely belong  to  the  bishop  and  his  clergy  for  pious  uses,  and 
by  their  original  nature  could  not  be  in  the  hand»  of  any  lay- 
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man,  or  be  employed  to  any  secular  purpose.  This  community 
and  collegiate  life  of  the  bishop  and  his  clergy,  appears  to  have 
been  the  practice  of  our  British,  and  was  again  appointed  for 
the  model  of  our  Saxon  churches. 

While  the  bishops  thus  lived  amongst  their  clergy,  residing 
with  them,  in  their  proper  seats  or  cathedral  churches;  the 
stated  services,  or  public  offices  of  religion,  were  performed 
only  in  those  single  choirs;  to  which  the  people  of  each  whole 
diocese  resorted,  especially  at  the  more  solemn  times  and  sea- 
sons of  devotion,  lout  to  supply  the  inconveniences  of  distant 
and  difficult  access,  the  bishop  sent  out  some  presbyters  into 
the  remoter  parts,  to  be  itinerant  preachers,  or  occasional  dis-  [  67  ] 
pensers  of  the  word  and  sacraments.  Most  of  these  missionaries 
returned  from  their  holy  circuit  to  the  centre  of  unity  the  epis- 
copal college,  and  had  there  only  their  fixed  abode;  giving  the 
bishop  a  due  account  of  their  labours  and  successes  in  their 
respective  progress.  Yet  some  few  of  the  travelling  clergy, 
where  they  saw  a  place  more  populous,  and  a  people  zealous, 
built  there  a  plain  and  humble  conveniency  for  divine  worship; 
and  procured  the  bishop  to  consecrate  it  for  an  oratory  or  chapel 
at  large,  not  yet  for  a  parish  church,  or  any  particular  congre- 
gation, to  be  confined  within  certain  bounds  and  limits.  And 
while  the  necessities-  of  the  country  were  thus  upon  occasion 
supplied,  it  did  not  alter  the  state  of  the  ecclesiastical  patri- 
mony; which  still  remained  invested  in  the  bishop  for  the 
common  uses  of  religion,  as  devoted  solely  to  God  and  his 
clergy. 

The  division  of  a  diocese  into  rural  parishes,  and  the  foun* 
dation  of  churches  adequate  to  them,  cannot  be  ascribed  to  any 
one  act,  nor  indeed  to  any  one  single  age. 

Several  causes  and  persons  did  contribute  to  the  rise  of 
parochial  churches.  Sometimes  the  itinerant  preachers  found 
encouragement  to  settle  amongst  a  liberal  people,  and  (by  their 
assistance)  to  raise  up  a  church,  and  a  little  adjoining  manse. 
Sometimes  the  kings,  in  their  country  vills  and  seats  of  plea- 
sure or  retirement,  ordered  a  place  of  worship  for  their  court 
and  retinue,  which  was  the  original  of  royal /ree  chapels.  Very 
often  the  bishops,  commiserating  the  ignorance  of  the  country 
people,  took  care  for  building  churches,  as  the  only  way  of 
planting  or  keeping  up  Christianity  amongst  them.  But  the 
more  ordinary  and  standing  method  of  augmenting  the  number 
of  churches  depended  on  the  piety  of  the  thanes  or  greater 
lords;  who  having  large  fees  and  territories  in  the  country, 
founded  churches  for  the  service  of  their  families  and  tenants 
within  their  dominion.  It  was  this  gave  a  primary  title  to  the 
patronage  of  laymen  :  it  was  this  made  the  bounds  of  a  parish 
commensurate  to  the  extent  of  a  manor:  it  was  this  divided  the 
several  portions  of  the  same  church,  according  to  the  separate 
interest  of  the  several  lords :  and  it  was  this  distinct  property 
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of  lords  and  tenants,  that  by  degrees  allotted  new  parochial 
bounds,  by  the  adding  of  new  auxiliary  churches. 

This  first  designation  of  parish  churches  did  not  at  all  break 
in  upon  the  right  of  the  bishop,  either  in  respect  of  spirituals  or 
r  68  1  temporals.  For  the  bishop  had  still  the  proper  cure  of  souls 
within  his  whole  diocese,  and  a  title  to  all  the  ecclesiastical 
revenues ;  and  it  was  by  his  authority  and  consent,  that  parish 
churches  and  priests  were  so  ordained,  as  helps  and  assistants 
given  to  him.  For  their  number  not  only  promoted  the  services 
of  religion,  but  even  advanced  the  revenues  of  the  see.  Yet  for 
fear  the  bishop's  committing  so  many  parts  of  his  charge  to 
subordinate  curates  might  seem  a  sort  of  recess  from  his  right 
and  claim  to  them,  he  had  the  most  solemn  reservations  made 
to  him  and  his  successors.  No  church,  however  built,  was  to 
be  employed  for  public  service,  till  consecrated  by  the  bishop. 
And  no  priest  was  to  reside  and  officiate  there,  but  by  the 
bishop's  delegation.  And  there  were  indeed  as  many  acknow- 
ledgments of  right  and  respect  paid  to  the  head  of  the  diocese, 
as  were  by  feudal  customs  paid  to  the  head  of  the  seigniory  or 
civil  dominion.  For  as  the  lord's  own  seat  was  the  head  of  the 
barony,  or  the  lord's  court,  whither  the  inferior  tenants  were 
summoned  to  answer  for  the  conditions  of  their  tenure ;  so  the 
bishop's  chair  was  always  the  seat  and  heart  of  the  diocese,  to 
which  the  clergy  were  cited  to  give  account  of  their  offices  and 
possessions,  as  in  their  mother  church.  As  each  inferior  tenant 
was  admitted  with  some  oath  of  fidelity  to  the  prime  lord ;  so 
every  parish  priest  had  admission  to  his  church,  with  a  like 
obligation  of  obedience  to  his  bishop.  As  each  tenant  paid 
some  sort  of  rent  unto  his  lord,  for  being  quieted  in  bis  pos- 
session ;  so  the  presbyter  made  a  return  of  some  part  of  the 
parochial  profits  to  his  bishop,  for  the  security  of  enjoying  the 
remainder  to  his  own  use.  As  no  one  tenant  could  desert  his 
holding,  or  substitute  another  in  it,  without  consent  and  accept- 
ance of  the  lord;  so  neither  could  any  parish  priest  forsake  his 
charge,  or  appoint  another  to  succeed  him  in  it,  without  express 
leave  and  autnority  of  the  bishop.  And  as  upon  the  death  of 
a  feudatory  tenant,  the  custody  of  the  lands  came  back  to  the 
lord,  till  an  able  heir  should  be  instated  in  it ;  so  likewise  the 
custody  of  all  vacant  benefices  did  revert  to  the  bishop,  and  he 
received  the  mean  profits  of  them,  till  a  successor  was  confirmed 
and  settled  in  them.  And  in  many  other  forms  and  customs  of 
dependency  and  subjection,  the  parochial  clergy  were  as  ac- 
countable to  the  bishop,  as  the  lay  tenants  were  to  the  prime 
lord.  So  that  during  all  this  first  constitution  of  parishes,  there 
was  nothing  of  tithe  or  glebe  or  oblations  diverted  into  lay 
r  aa  *^*'*d8,  or  applied  to  any  secular  purposes ;  but  the  absolute 
[  69  ]  property,  and  the  entire  disposal  of  them,  did  remain  in  the 
bishops  and  the  clergy,  for  their  own  support,  and  other  pious 
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The  first  way  of  diverting  the  tithes  and- oblations  from  the 
immediate  uses  of  the  bishop  and  his  clergy,  did  arise  from  the 
confusion  of  parochial  bounds ;  which  having  no  other  limits 
set  to  them  than  those  of  the  possessions  of  the  respective 
founders,  this  obliged  them  and  their  retinue  and  tenants  to 
pay  their  duties  to  that  one  church  :  but  if  any  new  fee  were 
erected  within  such  lordship,  or  there  were  any  people  within 
the  precinct  who  were  independent  on  the  patron,  they  were  at 
liberty  to  choose  any  neighbouring  church  or  any  religious 
house,  and  to  pay  their  tithes  and  make  their  ofierings,  where- 
ever  they  received  the  benefits  of  religion.  So  the  bishop 
receding  from  this  former  claim,  and  his  substituted  clergy  not 
yet  knowing  the  bounds  of  their  respective  cures ;  this  let  in 
an  opinion,  that  tithes  and  oblations  were  an  arbitrary  disposi* 
tion  of  the  donor,  who  might  give  them  as  the  reward  of  reli- 
gious service  done  to  him,  in  what  place,  or  from  what  person 
soever  he  received  that  service.  Which  notion  gave  occasion 
to  the  monasteries,  to  ingross  all  the  neighbouring  people,  and 
especially  the  richer  lords  and  patrons,  to  themselves  ;  and  to 
draw  them  fi'om  their  own  priests  to  communicate  in  their 
cells;  and  so  to  bring  their  tithes  and  ofierings  with  them. 
But  yet  this  discretionary  allotment  of  tithes  and  ofierings, 
though  injurious  to  particular  priests  and  parish  churches,  was 
no  violation  of  the  general  rights  of  the  national  church  and 
clergy  ;  for  though  the  people  so  chose  their  own  way  of  dis- 
tribution, they  did  by  no  means  detain  the  stated  dues  unto 
themselves,  nor  alienate  them  to  any  ordinary  uses ;  they  ever 
looked  upon  them  as  consecrated  to  the  altar,  and  ofiered  them 
purely  for  the  sake  of  God  and  their  souls. 

A  second  prejudice  to  the  parochial  clergy  was,  the  early 
division  of  tithes  and  offerings  into  several  parts,  for  the  seve- 
ral purposes  of  piety  and  charity.  The  benevolence  of  a 
diocese  was  at  first  entirely  at  the  bishop's  receipt  and  dispo- 
sal ;  but  that  there  might  appear  to  be  a  just  application  of  it, 
a  rule  obtained  for  dividing  the  fund  into  four  parts ;  one  to 
the  fabric  and  ornaments  of  the  church;  another  to  the  ofiiciat- 
ipg  priest ;  a  third  to  the  poor,  and  necessitous  travellers;  and 
a  fourth  reserved  to  the  more  immediate  service  of  the  bishop 
and  his  college.  But  when  fees  began  to  be  endowed  with 
lands  and  other  firm  possessions  ;  then  the  bishops  (to  encou- 
rage the  foundation  of  churches,  and  to  establish  a  better  pro-  [  70  ] 
vision  for  the  residing  clergy)  did  tacitly  recede  from  their 
quarter  part,  and  were  afterwards  by  canons  forbidden  to  de- 
mand it,  if  they  could  live  without  it.  So  as  the  division  was 
now  only  into  three  parts ;  and  every  priest  was  the  receiver 
and  distributer  as  the  bishop  had  been  before,  standing  obliged 
to  expend  one  part  on  the  raising,  supporting,  and  adorning 
his  church  and  manse,  another  part  upon  entertaining  strangers 
and  relieving  the  poor,  and  to  have  a  third  reserved  for  his  own 
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immediate  occasions.  Yet  still  the  whole  product  of  tithes  and 
offerings  was  the  bank  of  each  parish  church,  and  the  minister 
was  the  sole  trustee  and  dispenser  of  them,  according  to  those 
stated  rules  of  piety  and  charity.  But  this  tripartite  division 
soon  occasioned  great  disorders  ;  for  the  lay  patrons  did  from 
hence  infer,  that  a  third  part  of  the  revenues  of  a  church  was 
sufficient  for  the  supply  of  it,  and  they  undertook  to  dispose  of 
the  two  remaining  parts ;  at  first  pretending  to  apply  them  to 
the  like  pious  uses ;  but  then  by  degrees  detaining  them  in 
their  own  hands,  and  even  at  last  getting  them  infeofTed  in 
them  and  their  heirs,  especially  within  their  own  demesnes. 
And  this  proceeded  so  far,  that  in  some  parts  the  powerful 
patrons  seized  upon  the  whole  praedial  tithes,  and  left  the  altar- 
age or  smaller  tithes  (which  were  at  first  voluntary  oblations, 
and  therefore  reckoned  a  part  of  the  altarage)  to  the  portion  of 
the  parish  priest;  setting  a  precedent  of  impropriations  in  lay 
hands,  even  before  the  religious  fell  into  that  method.  But 
however,  as  the  lay  patrons  at  first  took  the  tithes  (or  seldom 
more  than  two  parts  of  them)  in  trust  for  the  church  and  poor, 
not  in  tenure  to  their  own  property  and  pleasure ;  and  after 
they  were  infeoffed  in  them,  they  still  considered  them  to  be 
charged  with  the  same  burdens ;  and  while  they  held  them, 
did  exonerate  the  clergy  from  those  burdens ;  so  they  would 
not  keep  that  conditional  tithe,  but  by  degrees  made  a  con- 
science to  restore  every  part  either  to  the  parish  churches,  or 
at  least  to  religious  houses.  So  that  long  before  the  Reforma- 
tion, all  manner  of  tithes  and  oblations  were  entirely  given 
back  to  the  church,  and  invested  only  in  the  clergy,  secular  or 
regular. 

The  next  injury  to  parochial  churches  came  from  the  surren- 
dering of  the  right  of  patronage  to  collegiate  bodies.  For  the 
lay  patrons  remembering,  that  the  clergy  living  in  common  with 
their  bishop  in  his  cathedral  church,  were  formerly  maintained 
by  the  tithes  and  oblations  of  the  country ;  when  this  practice 
ceased,  they  thought  it  a  sort  of  laudable  restitution,  to  give  the 
[  71  ]  perpetual  advowson  of  their  churches  to  that  body,  or  to  some 
one  particular  member  of  it ;  whereby  those  churches  became 
prebendal ;  and  the  supply  of  them  was  left  to  the  community, 
or  to  that  single  canon  who  was  to  have  his  prebend  or  exhi- 
bition from  it.  All  the  monasteries  found  this  method  to  be  a 
very  good  expedient  for  them.  Hence  they  incited  their  bene- 
factors to  confer  upon  their  houses  the  right  of  presentation  to 
country  churches ;  a  favour  they  more  easily  obtained,  because 
the  lay  lords  looked  upon  themselves  as  guardians  only,  and 
^  were  glad  to  devolve  their  trust  upon  those  societies ;  who,  as 
they  thought,  would  faithfully  discharge  it.  And  by  these  means 
in  an  age  or  two,  above  one  half  of  the  parochial  churches  in 
England  came  to  be  lodged  in  the  power  of  cathedrals  and  mo- 
nasteries, and  were  personally  served  by  the  members  of  those 
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bodies.  But  this  by  degrees  let  in  mischief  and  usurpation  : 
for  the  cathedral  canons,  finding  their  residence  in  those  rural 
churches  to  be  inconsistent  with  their  due  attendance  in  the 
chapter  and  choir,  began  to  place  annual  curates  to  represent 
them  in  their  several  benefices,  to  account  for  the  profits  of 
them,  and  to  receive  a  small  portion,  or  some  pecuniary  sti- 
pend for  their  service.  Till,  being  pressed  by  the  bishops,  and 
obliged  by  some  new  constitutions,  they  did  at  last  present 
their  clerk  to  the  full  title  of  the  church,  reserving  a  rent  or 
pension  to  themselves ;  which  though  at  first  moderate,  they 
often  advanced  to  the  great  oppression  of  the  country  clergy. 
The  religious  did  the  same  in  the  monasteries,  and  had  a  fair 
pretence  for  so  doing ;  for  being  tied  to  stricter  rules  of  their 
order,  and  more  confined  within  their  cells,  they  appointed 
priests,  whom  they  called  secular,  to  take  upon  them  the  cure 
of  souls,  and  to  be  stewards  of  the  revenue,  or  at  least  pension- 
ers to  their  several  convents.  And  even  some  of  the  potent  lay 
patrons  followed  this  example,  binding  the  clerks  in  the  like 
annual  rents  and  reservations  to  them  and  their  heirs.  So  that 
within  a  hundred  years  after  the  Conquest,  most  of  the  parish 
priests  in  England  were  become  tributary  to  their  patrons,  and 
paid  out  such  large  pensions  to  them,  that  they  were  not  able 
to  subsist  with  decency  and  credit.  This  abuse  becoming  very 
grievous,  occasioned  divers  constitutions  to  be  made  against  it. 
But  the  lay  patrons  protected  themselves  by  prohibitions  and 
appeals  from  the  ecclesiastical  jurisdiction,  and  sued  their  clerks 
in  the  temporal  court  for  the  performance  of  such  indirect  co- 
venants. Therefore  the  bishops  did  at  last  obtain  from  King  [  72  ] 
Edward  the  Second  a  full  and  sole  power  to  judge  in  this  cause 
of  pensions,  and  thereby  did  soon  effectually  suppress  them  as 
to  lay  patrons ;  and  though  the  dignitaries  and  the  religious 
did  longer  enjoy  those  pensions,  yet  were  they  often  mitigated 
and  restrained  by  the  bishop,  having  been  frequently  com- 
plained of  and  even  condemned  by  a  decree  of  Pope  Clement 
the  Third.  And  it  was  indeed  the  restraint  of  these  arbitrary 
prestations,  that  put  the  monks  upon  inventing  the  new  strata- 
gem of  impropriations. 

For  when  the  monks  saw  that  they  could  not  well  supply 
their  own  churches,  and  could  no  longer  set  arbitrary  fines  and 
pensions  upon  the  poor  clergy  who  supplied  them;  they  fell 
upon  the  project  of  retaining  the  churches  in  their  gift,  and  all 
the  profits  of  them  in  proprios  usus,  to  their  own  immediate 
benefit.  This  art  of  appropriation  was  certainly  invented  by 
monastic  men  for  a  curb  and  weight  upon  the  secular  clergy, 
but  in  what  year  it  began  doth  not  certainly  appear,  for  indeed 
all  corruptions  have  a  secret  rise,  and  are  not  in  history  ob- 
served, till  the  scandal  and  the  complaints  do  make  some  noise. 
It  is  said  that  there  were  some  appropriations  of  churches  before 
the  Conquest,  but  these  seem  to  have  been  only  conveyances 
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of  the  churches  with  their  tithes  to  those  religious  corporations 
who  had  thereby  no  other  right  conveyed  to  them  than  what 
the  lay  lords  had  before,  which  was,  a  right  of  protection  and 
commendation  to  the  church,  not  a  right  of  converting  the  pro- 
fits to  their  own  use  and  property. 

But  the  way  of  strictly  appropriating  parish  churches  to  re- 
ligious houses,  of  giving  them  in  full  right  to  the  monks'  abso- 
lute property  and  use,  was  an  engine  of  oppression  which  came 
in  with  the  Norman  conquest,  when  the  greater  prelates,  being 
Normans,  did  trample  upon  the  inferior  clergy  who  were  gene- 
rally English ;  increased  the  pensions  which  the  clergy  were 
to  pay  unto  them,  or  else  withdrew  their  stipends ;  and  yet 
loaded  them  with  new  services,  and  every  way  oppressed  them 
without  mercy.  And  to  complete  the  servile  dependence,  an 
artifice  was  contrived  to  obtain  indulgence  from  the  pope,  that 
whatever  churches  they  held  in  advowson  they  should  commit 
them  to  be  served  by  clerks,  who  as  to  the  cure  of  souls  should 
be  responsible  to  the  bishop,  but  as  to  the  profit  should  be  ac- 
countable to  the  abbot  or  prior  and  his  brethren. 

And  this  was  indeed  effectual  appropriation ;  a  badg6  of 
slavery  unknown  to  the  Saxon  churches,  brought  over  by  the 
[  73  ]  Norman  lords,  and  imperiously  put  upon  the  English  clergy 
by  the  authority  of  the  pope.  And  so  this  practice,  which  crept 
in  with  William  the  Conqueror,  in  a  few  reigns  became  the 
custom  of  the  land,  and  tne  infection  spread,  until  within  the 
space  of  300  years,  above  a  third  part  and  those  generally  the 
richest  benefices  in  England,  became  appropriated. 

And  in  these  cures  the  monks  themselves  did  for  some  time 
reside  and  officiate  by  turns,  by  lot,  and  even  by  penance,  with 
many  other  ways  of  shifting  off  the  duty  upon  one  another. 
Until  at  length  such  changes  and  intermissions  in  the  pastoral 
care  becoming  very  scandalous,  the  bishops  did  by  degrees  re- 
strain the  monks  from  a  personal  cure  of  souls,  and  confined  them 
according  to  rule  within  their  own  cloisters ;  obliging  them  to 
retain  fit  and  able  cappellans,  vicarsy  or  curates  (for  those  titles 
did  all  mean  the  same  office),  with  a  competent  salary  paid  to 
them.  But  then  again  they  oppressed  these  stipendiary  vicars 
with  such  sorry  allowance,  and  such  grievous  service,  that  the 
bishops  at  last  brought  them  to  the  presentation  of  perpetual 
vicars  endowed  and  instituted,  who  should  have  no  other  de- 
pendence on  their  convents  than  the  rectors  had  upon  their 
patrons,  declaring  it  to  be  dishonest  and  contrary  to  canon, 
that  religious  men,  to  whom  it  was  granted  to  convert  churches 
to  their  proper  uses,  should  personally  serve  those  churches, 
and  therefore  ordaining,  that  they  should  appoint  perpetual 
vicars  to  be  instituted  by  the  bishop,  with  a  competent  main- 
tenance by  the  bishop  taxed  and  assigned  to  them. 

One  pretext  of  the  religious  to  gain  appropriations  was,  to 
desire  no  more  than  two  parts  of  the  tithe  and  profits  to  be  so 
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appropriated  to  them^  leaving  a  third  to  the  free  and  quiet 
enjoyment  of  the  parish  priest^  whom  at  the  same  time  they 
eased  from  the  burden  of  repairing  the  church  and  relieving 
the  poor^  and  took  that  charge  upon  themselves.  Which  third 
part,  together  with  the  altarage  (or  portion  of  oblations  and 
perquisites  and  small  tithes  in  a  manner  arbitrary)^  which  also 
was  commonly  reserved  to  the  vicar,  made  his  portion  often 
equal  to,  if  not  exceeding  that  of  the  convent.  But  the  reli- 
gious were  not  long  content  with  their  said  two  parts,  without 
ingrossing  the  whole,  which  they  generally  did  by  donation, 
by  purchase,  by  exchange,  and  all  the  ways  of  acquisition. 
So  that  in  two  or  three  following  ages,  parochial  churches 
would  have  been  universally  annexed  and  united  to  religious 
houses,  if  the  bishops  had  not  provided  for  the  ordination  of 
perpetual  vicarages,  and  the  distinct  endowment  of  them.  [  74  ] 

Another  pretext  of  the  religious  for  obtaining  appropriations 
was,  the  consideration  of  hospitality  and  charity  which  were 
entailed  as  it  were  upon  their  two  parts  of  tithes  and  ofierings. 
They  chiefly  urged  these  occasions,  and  promised  to  employ 
the  profits  this  way.     In  the  charters  of  donation,  they  got  it 
alleged,  to  be  for  keeping  up  the  hospitality  of  the  said  reli- 
gious house,  to  find  meat  and  drink  to  all  that  passed  by  their 
gates  and  would  call  for  refreshment,  and  for  the  entertainment 
of  all  travellers  and  passengers ;  for  sustaining  the  poor ;  for 
the  almonry ;  for  the  infirmary ;  and  for  the  provisions  of  their 
house ;  and  even  for  many  other  uses,  as,  to  maintain  scribes 
and  illuminators  to  write  and  adorn  their  books ;  to  bear  the 
charges  of  holding  a  general  chapter  of  their  order ;  to  defray 
the  expenses  of  a  journey  to  Rome ;  to  ease  themselves  in  the 
payment  of  pensions ;  to  rebuild  the  fabric  of  their  conventual 
church ;  and  indeed  to  answer  all  other  occasions  that  could 
be  served  by  money. 

The  seculars  learned  this  way  of  gain  from  the  monks,  and 
thought  it  as  lawful  and  proper  for  any  of  the  collegiate  bodies 
as  it  was  for*  the  regular  convents.  And  therefore  they  like- 
wise got  the  churches  of  their  own  donation  to  be  converted  to 
their  own  proper  uses,  and  persuaded  the  neighbouring  patrons 
to  come  and  offer  up  advowsons  on  their  high  altar;  to  increase 
the  number  of  their  prebends,  or  to  augment  the  portion  of  the 
dean,  or  of  any  other  principal  dignitary ;  or  to  repair  their 
fabric;  or  to  find  lights  on  their  altars;  or  for  the  table  of  the 
bishop;  or  indeed  for  anything  that  could  contribute  to  the  gran- 
deur of  the  cathedral  church  or  see.  Not  that  all  the  churches 
which  are  now  appropriated  to  bishops,  or  deans  and  chapters, 
were  the  effect  of  those  superstitions ;  for  many  of  them  have 
been  since  given  in  a  sad  exchange  for  manors  and  firm  lands. 
This  ill  example  of  appropriating  parish  churches  spread  fur- 
ther to  all  bodies  corporate,  however  in  law  and  reason  inca- 
pable of  such  a  tenure.    Soliciting  and  paying  the  price  at 
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Rome  procured  the  like  favovir  for  secular  collegeSi  for  chant- 
ries^ nay,  for  military  orders,  for  lay  hospitals,  for  gilds  and 
fraternities,  and  even  for  nunneries.  So  making  knights,  lay 
brothers,  and  very  women,  to  be  the  rectors  of  parish  churches. 
Though  this  indeed  was  grounded  on  a  conceit  that  all  these 
were  religious  societies,  and  might  receive  and  distribute  out 
[  73  ]  of  the  common  treasury  of  the  church.  For  before  King  Henry 
VIII.  there  was  no  right  or  precedent  for  a  mere  lay  person 
to  be  an  impropriator. 

From  corporations  aggregate  of  many,  this  example  went 
on  to  single  persons,  not  only  to  deans,  chantors,  treasurers, 
chancellors,  and  separate  officers,  but  at  last  to  the  parish 
priests  themselves,  who  in  populous  or  rich  places  obtained  a 
vicar  to  be  endowed,  and  casting  upon  him  the  cure  of  souls, 
they  had  the  rectory  appropriated  to  them,  and  their  successors 
as  a  sine-cure  for  ever. 

But,  above  all,  the  monks  had  their  various  arts  of  driving 
on  this  trade  in  holy  things.  The  bishop  of  the  diocese  was 
oflen  their  friend  and  assistant  in  it,  because  he  had  been  per- 
haps of  the  same  order ;  or  was  disposed  to  keep  up  an  interest 
in  so  great  a  body  of  men ;  or  if  they  had  no  other  tie  upon 
him^  they  settled  a  pension  to  indemnify  his  see,  or  advanced 
the  payment  of  synodals,  or  offered  some  other  consideration 
of  interest ;  and  if  at  the  last  the  bishop  would  not  consent, 
they  could  apply  to  the  papal  legates,  or  directly  to  the  court 
of  Rome,  where  they  never  failed  to  have  their  presents  ac- 
cepted; and  sometimes  charged  themselves  with  an  annual 
pension  to  the  cardinals,  or  even  to  the  apostolic  chamber  for 
ever.  They  dealt  as  subtlely  with  the  patrons  to  extort  their 
consent :  they  promised  them  the  prayers  and  suffrages  of  their 
house,  with  masses,  obits,  anniversaries,  pietances,  and  other 
commemorations.  And  because,  after  all,  by  the  laws  of  the 
land  they  could  not  appropriate  without  the  consent  of  the 
rector  incumbent ;  therefore  they  sometimes  prevailed  with  him 
to  assume  their  order,  and  so  to  bring  the  church  along  with 
him ;  or  they  gave  him  a  pension  or  a  corody  for  his  life,  on 
condition  of  resigning ;  or  if  he  would  not  comply,  then  they 
obtained  leave  of  the  patron  to  appropriate  in  reversion  ;  or,  to 
save  the  pains  of  working  on  the  patron,  they  purchased  the 
perpetual  advowson,  on  purpose  to  appropriate  the  benefice. 

If  the  smaller  tithes  and  oblations  (the  common  allotment  to 
a  vicar),  would  not  amount  to  a  third  share ;  then  some  part  of 
the  greater  tithe  of  corn  and  hay  was  allowed  to  make  up  such 
deficiency,  which  was  the  just  cause  of  many  vicarages  being 
so  endowed. 

The  ancient  state  of  vicarages  was  the  more  tolerable,  be- 
cause there  was  not  only  a  considerable  portion  for  the  vicar, 
but  there  was  a  power  lodged  in  the  bishop  to  augment  that 
portion  whenever  it  appeared  to  be  insufficient.    This  was  the 
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known  right,  and  the  constant  practice  of  the  English  bishops. 
Indeed  the  greater  monasteries  did  oftentimes,  by  exemptions  [  76  ] 
and  appeals  to  the  court  of  Rome,  evade  and  deny  this  power 
of  the  diocesan,  in  order  to  obviate  which  refuge,  the  bishop  in 
his  instrument  of  consenting  to  appropriation,  began  to  express 
the  positive  condition  of  saving  a  competent  portion  for  a  vicar, 
to  be  taxed  and  ordered  by  him  in  due  consideration  to  hospi- 
tality and  other  burdens ;  and  afterwards  to  be  moderated  and 
augmented  as  should  seem  to  the  ordinary  fit  and  proper. 
But  whether  this  power  was  explicitly  reserved  or  not,  it  was 
thought  an  antecedent  right  wnich  the  bishop  might  claim 
from  the  original  constitution  of  the  church.  And  even  the 
common  law  did  allow  and  enforce  this  practice,  the  year 
books  affirming,  that  the  ordinary  may  increase  or  diminish 
the  vicar*s  portion.  And  for  any  thing  which  appears  upon 
record,  though  this  episcopal  right  was  too  often  evaded  by 
resort  to  the  court  of  Kome,  yet  it  was  never  questioned  in  any 
of  OUT  ecclesiastical  or  civil  courts  before  the  Reformation  (9). 

And  so  much  concerning  the  original  appropriation  of 
churches.  We  come  next  to  consider  more  particularly  the 
endowment  of  vicarages  consequent  thereupon. 

An  appropriation  is  the  annexing  of  a  benefice  to  the  pro- 
per and  perpetual  use  of  some  religious  body  politic,  which 
thereby  becomes  perpetual  incumbent.  At  first,  appropriations 
were  made  to  sole  corporations  spiritual,  as  abbots,  priors,  &c. 
who  could  perform  divine  service  m  person,  but  were  afterwards 
extended  to  corporations  aggregate,  who  discharged  that  func- 
tion by  a  vicar  (r).  But  though  appropriations  can  only  be 
made  to  spiritual  persons  who  are  bound  to  provide  for  the 
service  of  the  church  and  thereby  become  perpetual  parsons  («), 
yet  divers  grants  of  parsonages,  &c.  were  made  by  the  crown 
at  difterent  times  to  laymen,  and  particularly  by  Hen.  8,  which 
are  confirmed  by  statute  31  Hen.  8,  c.  13,  ss.  18,  19.  And 
these  are  called  impropriations,  though  the  terms  appropriate 
and  impropriate  are  sometimes  used  indiscriminately,  as  in  the 
statute  39  Car.  2,  c.  8.  The  adores  fabuhe,  as  they  were 
called  by  Dyer,  in  an  appropriation,  are  the  patron,  king,  and 
ordinary;  for  it  was  necessary  that  the  patron  should  obtain 
the  king's  license  in  chancery  and  the  consent  of  the  ordinary, 
as  both  the  king  and  ordinary  had  an  interest  in  lapses  (which, 
after  the  act  of  appropriation,  could  not  take  place),  and  were 
also  considered  to  be  proper  guardians  of  the  rights  of  the 
church.  If  the  benefice  was  full,  it  was  necessary  to  have  the 
concurrence  of  the  incumbent,  to  give  the  appropriation  imme- 
diate effect  (0« 

(q)  Kennet  on  Impropriations.  (s)  Hob.  307. 

(r)  Plow.  496, 497 ;  1  Black.  Com.  (0  Plow.  497;  Grendon  y.  Bishop 
384.  of  Lincoln,  8  Rep.  1 1 . 
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[[The  term  impropriate  is  used  as  synonymous  with  appro- 
priate 1  Eliz,  c.  19^  and  also  in  I  &2  Ph.  &  M.  c.  4.  In  a 
petition  to  parliament,  temp.  Hen.  8^  the  term  is  impropried, 
and  in  the  10  Hen.  6,  for  further  enforcing  16  Ric.  2,  c.  6, 
and  4  Hen.  4,  c.  1 2,  which  did  not  receive  the  royal  assent, 
the  terms  are,  "  Benefices  held  in  proper  use."  So  also  in 
15  Ric.  2,  c.  6,  An  impropriation  (m),  of  which  there  are  in 
England  three  thousand  eight  hundred  and  forty-five,  is  pro- 
perly so  called  when  it  is  in  the  hands  of  a  layman ;  and  an 
appropriation  is  when  it  is  in  the  hands  of  a  bishop,  college, 
religious  house,  or  the  like,  though  sometimes  these  terms  are 
confounded  and  used  promiscuously. 

[["It  must  be  evident  to  any  one  who  considers  the  his- 
tory of  impropriations,  that  a  lay  rector  cannot  have  cure  of 
souls :  and  the  statutes  (v)  of  dissolution  having  directed  that 
impropriations  should  be  held  by  laymen  as  they  were  held  by 
the  religious  houses  from  which  they  were  transferred,  it  may 
be  convenient  that  this  point  should  be  a  little  more  fully  con- 
sidered. 

[["  There  is  some  confusion  in  the  books  in  not  always  distin- 
guishing between  two  sorts  of  appropriation  which  were  funda- 
mentally different.  Appropriations  are  an  abuse  which  took 
their  rise  in  the  darker  ages.  They  are  termed  usually  in  the 
canon  law  'annexiones,  donationes,  uniones,*  &c.,  and  the  term 
appropriation,  which  was  borrowed  firom  the  form  of  such 
grant  '  in  proprios  usus,'  appears  to  have  been  peculiar,  or 
principally  confined  to  England.  Ducange  cites  a  letter  from 
ringland,  it  which  it  is  used  (:r).  It  is  seldom  indeed  to  be 
found  in  any  foreign  canon  without  reference  to  this  country, 
and  there  is  scarcely  a  foreign  writer  who,  in  noticing  it,  does 
not  say,  guas  in  Anglia  vocant  appropriationes. 

[;•;  There  were  two  sorts  of  appropriation,  or  rather  appro- 
priation  was  authorized  to  be  made  with  different  privileges  in 
two  forms  (y),  the  one  pleno  jure,  site  utroque  jure,  tarn  in 
spiritualibus  quam  in  temporalibus,  where  the  interests  in  the 
benefice,  both  temporal  and  spiritual,  were  annexed  to  some 
religious  house,  and  the  other,  non  utroque  jure,  though  pleno 
jure,  as  it  is  described,  in  temporalibus,  where  temporal  inte- 
rests only  were  conveyed,  such  as  the  tithes  or  patronage  of 
the  benefice ;  but  the  cure  of  souls  resided  in  an  endowed  per- 
petual vicar. 

5**  In  the  first  species,  the  religious  house  had  the  cure  of 
s  and  all  rights,  and  performed  the  duties  of  the  church  by 
its  own  members,  or  by  stipendiary  curates,  and  the  distinction 
on  this  point  is  summarily  described  in  a  passage  firom  the 

(tt)  [Ayliffe,  90.]  (j)  rGlow.  592.] 

(t7)  [27  Hen.  8,  c.  28 ;  31  Hen.  8,        (y)  [X.  5,  33,  3.    Panormitan  et 
c.  13.]  Hofltiensis,  in  loc.  cit] 
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proceedings  of  the  Court  of  Audience:  *Cum  eccle$ia  conceditur 
aticui  monasierio,  plena  jure,  in  tefnporalibuSf  tunc  epUcopi 
debent  instUuere  vicarium  perpetuvtn;  ubi  vero  unitur  mensa 
episcopali,  vel  abbatiali,  et  spectat  ad  illamf  pleno  jure,  tarn 
in  spiritualibtis,  guam  in  temporalibus, — tunc  ponitur  in  ea 
presbyter  temporalis,  ad  nutum  removibilis,  ad  exercitium 
cura,  qua  principaliter  residet  in  eo  cujus  mensa  est  unita{z).* 
This  description  of  these  two  species  of  appropriation  is  to  be 
met  with  also  in  frequent  passages  of  the  Aurea  summa  Hosti" 
ensis,  a  learned  commentator  of  the  thirteenth  century  (a). 

[["  Against  holding  benefices  pleno  et  utroque  jure,  great 
complaints  were  made  in  the  Galilean  Church,  in  which  on  no 
subject  was  dissatisfaction  more  loudly  or  more  frequently  ex- 
pressed. And  it  is  mentioned,  as  a  fundamental  maxim  in  that 
church,  that,  since  the  council  of  Constance  {b),  it  has  become 
a  legitimate  cause  of  revocation  in  that  kingdom. 

[["  In  England  it  was  ordained  by  the  constitution  of  Otho- 
bon  that  all  religious  houses  which  possessed  churches  in 
proprios  usus,  should  present  vicars  with  competent  endow- 
ment to  the  diocesan  &r  institution,  within  the  space  of  six 
months ;  and  that  if  they  failed  so  to  do,  the  bishop  was  em- 
powered to  fill  up  the  vacancy;  this  however,  proved  insufficient 
against  the  power  of  the  monks.  The  civil  legislature  next 
interfered,  and  passed  the  statutes  15  Ric.  S,  c.  6,  4  Hen.  4, 
c.  12,  which  require  that  vicarages  should  be  regularly  en- 
dowed. Such  was  the  general  and  legal  character  of  appro- 
priations in  England  by  the  canon  law,  and  by  the  statutes  of 
the  realm.  The  vicarage  became  a  benefice  with  cure  of  souls, 
and  the  monks  held  in  proprietatem,  in  some  sort,  as  a  lay 
fee  {c)r 

[[Before  the  General  Council  of  Lateran,  1 179,  appropriations 
might  have  been  made  to  laymen,  but  by  that  council,  which 
was  incorporated  into  the  English  law,  laymen  were  made  in- 
capable of  appropriations  granted  to  them(<2).     By  the  29 

(g)  [Vicar's  Plea,  107 ;  Selden  on  could  grant  such  powers  in  pleno  jure, 

Tithes,  c.  12;   Ayliffe's  Parer.  86;  being  greater  than  what  he  himself 

Lyndwood,  157, 158.]  possessed,  the  answer  is,  "non  potest 

(a)  [*'  Ubi  ecclesia  ad  monasterium  transferre,  nisi  ex  caus^,  puta,  prop- 

pertinet  pleno  jure,  habet  monasterium  ter  paupertatem  mensse  reiigiosorum, 

m  e^  institutionem,  destitutionem,  in-  qu»  non  sufficit  ad  sustentationem 

vestituram,  fidelitatem,  obedientiam,  ipsorum,"  &c.    Lib.  i.   296,  et  uq. 

correctionem,  et  qusedam  alia :  epis-  De  officio  ordinarii.] 
copus  nihilominus  desuper  est;  nisi        (6)  [A.  D.  1414,  Concil.  Gener. 

pnvilegium,  vel  pnescriptio,  vel  con-  torn.  xu.  254 ;  Vicar's  Plea,  4.] 
traria  consuetudo  obest :  sed  ubi  pleno        (c)  [Lord  Stowell,  in  llvke  cfPort- 

jure  non  pertinet,  tunc  habet  ibi  mo-  land^.Binsham,  1  Consist  162 ;  Gibs, 

nasterium  temporalia,  et  reprsesentap  719;  Mallet  v.  Trigg,  I  Vem.  42. — 

tionem  presbyteri  vicarii  tantum,  qui  £d.1 

non  debet  ab  episcopo  recipi,  nisi  per        (a)  [Secret.  Greg.  9, 1.  3, 1 30,  c. 

monachoBsufficiensportioassignetur."  19;  2  Inst.  641;  Bishop  <^  Winton*g 

On  a  further  discussion  how  tho  bishop  case,  Giom.  137;  1  Salk.  R.  136.] 
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Hen.  8,  c.  28,  and  31  Hen.  8,  c.  13,  the  statutes  of  the  disso- 
lution of  monasteries,  churches  appropriate  were  granted  to 
the  king,  and  his  grantees  had  thereby  not  only  the  same  in- 
terest in  the  appropriation  that  the  religious  houses  had,  but 
also  an  interest  by  the  regal  grant  of  an  estate  given  them  by 
parliament,  and  consequently  had  a  fee  or  possession  which, 
when  the  statutes  of  dissolution  were  made,  was  not  of  spiritual 
cognizance  while  in  the  hands  of  the  king,  and  therefore  could 
not  be  so  in  those  of  his  patentees. — Ed.]] 


II.  Endowment  of  Vicarages  upon  Appropriation. 

Restrictions  1.  By  the  statutc  of  the  15  R.  S,  c.  6,  "  In  every  license  to 
by  Statute.  ^^  niadc  in  the  chancery,  of  the  appropriation  of  any  parish 
church,  it  shall  be  expressly  contained,  that  the  diocesan  of  the 
place,  upon  the  appropriation  of  such  churches,  shall  ordain 
according  to  the  value  of  such  churches,  a  convenient  sum  of 
money  to  be  paid  and  distributed  yearly  of  the  fruits  and  pro- 
fits of  the  same  churches,  by  those  that  will  have  the  said 
churches  in  proper  use,  and  by  their  successors,  to  the  poor 
parishioners  of  the  said  churches,  in  aid  of  their  living  and  sus- 
tenance for  ever;  and  also  that  the  vicar  be  well  and  sufficiently 
endowed." 

And  by  the  statute  of  the  4  Hen.  4,  c.  12,  *^  From  hence- 
forth, in  every  church  appropriated,  there  shall  be  a  secular 
person  ordained  vicar  perpetual,  canonically  instituted  and  in- 
ducted, and  covenably  endowed  by  the  discretion  of  the  ordi- 
nary, to  do  divine  service,  and  to  inform  the  people,  and  to  keep 
hospitality  there :  and  no  religious  shall  in  any  wise  be  made 
vicar  in  any  church  appropriated. 

From  henceforth,"]  This  statute  extendeth  not  to  appropria- 
tions made  before  this  time  (cr). 
[  77  ]  There  shall  be  a  secular  Person  ordained  Vicar  perpetual^ 
In  the  case  of  Bonsey  and  Lee^  T.  1684,  it  was  decreed,  that 
where  there  is  no  vicarage  endowed,  the  impropriator  of  the 
small  tithes  is  bound  to  maintain  a  priest ;  and  upon  an  infor- 
mation by  the  attorney-general  for  that  purpose,  the  king  may 
assign  to  the  curate  such  an  allowance  or  proportion  of  the 
small  tithes  as  he  shall  think  fit :  but  otherwise  it  is,  where  the 
vicar  is  endowed,  though  but  of  never  so  small  a  matter  (A). 

In  appropriated  churches,  where  no  vicar  has  been  endowed, 
the  officiating  minister  is  appointed  by  the  appropriator  or  im- 
propriator, and  is  called  perpetual  curate  (t). 

Instituted  and  inducted^l  Institution  and  induction  seem  to 
be  the  specific  difference  between  a  vicar  and  a  perpetual  curate : 
both  can  only  be  in  a  church  that  was  appropriated.     But  this 

(g)  2  Roll.  Rep.  127.  (i)  Note  to  Bl.  Com.  vol.  i.  387. 

(A)  1  Vem.  247.  Ed.  Chr. 
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must  be  understood,  only  where  the  curacy  is  parochial :  for,  as 
to  curates  of  chapels,  there  seems  to  be  no  similitude  between 
them  and  curates  of  parishes.  But  yet  it  seems  this  cannot  be 
so  :  for  then  qucere  what  is  the  difference  between  a  donative 
vicarage  and  a  perpetual  curacy?  for  it  is  commonly  said,  that 
vicarages  may  be  donative,  and  even  rectories  may  be  so  (k). 
And  yet  it  is  contrary  to  this  act  that  any  vicarage,  created  on 
an  appropriation  since  the  act,  should  be  donative :  and  there- 
fore donative  vicarages  must  have  been  such  as  were  made  on 
appropriations  before  the  act,  or  upon  appropriations  admensam 
monachorum^  which  are  not  within  the  act ;  and  these  last,  if 
any  such  there  were,  seem  to  differ  only  in  name  from  perpe- 
tual curacies.  A  vicar  is  in  for  life ;  a  curate,  as  it  seems,  at 
will  (/).  The  former  is  always  {qu.  or  at  least  usually)  endowed, 
the  latter  never  (m),  except  since  Queen  Anne's  bounty  (n). 
A  donative  is  always  endowed,  but  a  perpetual  curacy  is  never, 
as  it  seems  (o).  And  if  so,  then  the  endowment  is  a  specific 
difference  between  a  donative  vicarage  and  a  perpetual  curacy. 
Note  also,  where  there  is  a  curate,  the  parson  is  incumbent ; 
where  there  is  a  vicar,  the  vicar  is  incumbent  (ji;). 

Covenahly  endotved.']  So  as  without  endowment,  the  appro- 
priation was  not  good  (g). 

By  the  discretion  of  the  Ordinary.]  Before  this,  it  could  not 
be  done  but  with  the  consent  of  the  patron  ;  but  there  was  no 
necessity  of  the  license  of  the  king  (as  in  the  case  of  appropria- 
tion), because  no  damage  accrued  to  the  crown  (r). 

No  Religious  shall  in  any  wise  be  made  Vicar  in  any  Church 
appropriated.']  But  if  the  benefice  was  given  ad  mensam  mona' 
chorum  (5),  and  so  not  appropriated  in  the  common  form,  but  [  78  ] 
granted  by  way  of  union  plenojure  ;  in  that  case,  it  was  served 
by  a  monk  of  their  own  body,  who  was  removable  at  their  own 
pleasure.  Which  is  the  foundation  of  stipendiary  curacies , 
where  the  impropriators  are  bound  to  provide  divine  service, 
but  may  do  it  by  a  curate,  not  instituted,  but  only  licensed  by 
the  bishop.  So  the  monks  served  them ;  and  because  the  acts 
of  dissolution  gave  the  lands  to  the  king  in  such  manner  and 
farm  as  the  monks  held  them,  they  who  derive  from  the  crown 
have  reckoned  themselves  under  no  restraint  to  present  a  vicar 
to  the  bishop  for  institution.  But  though  the  canon  law  is 
clear  that  such  benefices  as  were  united  mensiB  monachorum 
might  be  served  by  monhs{t)f  without  institution  ;  yet  the  law 
also  was,  that  in  case  such  cures  were  supplied  by  seculars, 
they  must  have  institution ;  and  there  being  now  no  supply  but 

(k)  Vide  post,  vol  u.  Hi.  mnnaii\^t.        (q)  12  Co.  4. 

(/)  Bunb.  234.  (r)  2  RoU.  Abr.  834. 

(m)  Bunb.  273.  («)   Vide  infra,  vol.  ii.  p.  55. 

(n)  Vide  stat  1  Geo.  1,  st.  2,  c.  10.        (t)  As  to  nunneries,  that  was  not 

(o)  Bunb.  234.  so.    Dugd.  Warw.  750—752. 

(p)  Serjt,  HiU's  MSS.  Notes. 
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by  seculars,  it  seems  to  follow,  that  by  law  no  benefices  can  be 
now  served  by  stipendiary  curates,  without  institution:  but  the 
received  practice  is  otherwise  (u). 

Monks,  from  the  nature  of  their  professional  vow,  were  par- 
ticularly ill  calculated  for  the  service  of  the  church,  as  I  have 
shown  in  the  note  to  title  9^0TiiLfittVittl  \  and  though  in  later 
times  they  were  allowed  to  be  ordained  by  the  bishop  of  the 
diocese,  and  were  frequently  advanced  to  the  highest  offices  in 
the  church,  they  were  held  to  be  incapable  of  a  cure  of  souls 
without  dispensation  (x).  But  having  succeeded  in  procuring 
a  vast  number  of  benefices  to  be  appropriated  to  their  religious 
houses,  they  were  firequently  not  content  with  naming  clerks 
to  serve  them,  who  were  to  be  ordained,  instituted,  and  governed 
by  the  bishop,  but  thought  fit  to  serve  the  churches  themselves, 
and  often  pretended  that  the  government  of  the  bishop  was  in* 
compatible  with  the  regulations  of  their  orders.  These  usur- 
pations rendered  them  unpopular  both  with  the  laity  and 
clergy  (y).  In  the  canon  law,  we  find  several  regulations  to 
secure  a  fit  allowance  to  the  clerks  who  serve  appropriated 
churches,  which  allowance  might  be  made  a  condition  of  their 
ordination,  and  if  then  neglected,  might  afterwards  be  assigned 
by  the  bishop  (2).  A  better,  though  in  order  of  time  a  later 
remedy,  was  applied  here  by  stat.  15  R.  2,  which,  as  Dr.  Gib- 
son observes,  makes  a  sufficient  endowment  a  condition  not  of 
admitting  the  clerk,  but  of  appropriating  the  benefice  (a).  This 
act  passed  at  the  earnest  complaint  of  the  commons  against  the 
abuses  of  appropriations  (ft). 
Act  or  En.  g.  The  act  of  endowment  by  the  bishop  might  be  made  either 
^"*"  in  the  act  of  appropriation,  or  by  a  subsequent  act  and  a  sepa- 
rate instrument.  Which  is  mentioned  in  this  place,  that  in 
searching  for  endowments  in  the  registries  of  bishops,  or  the 
Court  of  Augmentations,  neither  the  one  nor  the  other  should 
be  neglected ;  for  although  a  separate  act  or  instrument  of  en- 
dowment may  not  be  found,  yet  it  is  possible  the  endowment 
may  have  been  made  in  the  act  of  appropriation  (c). 

If  the  body  corporate  be  now  in  being  to  which  the  church 
is  appropriated,  as  all  the  old  cathedrals  are ;  or  if  the  impro- 
priation were,  at  the  dissolution  of  the  monastery,  given  to  any 
cathedral  or  collegiate  church  that  now  is ;  the  most  probable 
place  to  find  the  endowment  of  it  is  in  the  archives  of  that 
church :  if  not,  perhaps  it  may  be  found  in  the  Augmentation 
Office.  But  it  is  to  be  feared  that  most  of  the  endowments  are 
now  lost,  at  least  to  us,  by  being  carried  to  Rome  at  the  disso- 
lution of  monasteries  (ef). 

(tt)  Gibs.  717';  6  Mod.  230.  (a)  Gib.  Cod.  716. 

(j)  Lindwood,  306.  (6)  Rot  Par.  15  R.  2,  38. 

(y)  See  X.  3,  37 ;    1  Clem.  1,  5  j  (c)  Gibs.  719. 

and  Ayliffe's  Par.  371 .  {d)  Johns.  239. 
(x)  Clem.  3, 14,  1. 
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3.  Upon  the  making  an  appropriation,  an  annual  pension  was  Pemion  re- 
reserved  to  the  bishop  and  his  successors,  commonly  called  an  ^S^f  ^^^^^ 
indemnity f  and  payable  by  the  body  to  whom  the  appropria*  dowment. 
tion  was  made.    The  ground  of  which  reservation,  in  an  ancient 
appropriation  in  the  registry  of  the  Archbishop  of  Canterbury, 

is  expressed  to  be,  for  a  recompense  of  the  profits  which  the 
bishop  would  otherwise  have  received  during  the  vacation  of 
such  churches  (e). 

4.  A  vicarage  by  endowment  becomes  a  benefice  distinct  firom  vieange,  « 
the  parsonage.    As  the  vicar  is  endowed  with  separate  revenues,  ocel"*^' 
and  is  now  enabled  by  the  law  to  recover  his  temporal  rights 
without  aid  of  parson  or  patron ;  so  hath  he  the  whole  cure  of 

souls  transferred  to  him,  by  institution  from  the  bishop.  It  is 
true,  in  some  places,  both  the  parson  and  the  vicar  do  receive 
institution  from  the  bishop  to  the  same  church,  as  it  is  in  the 
case  of  sinecures  ;  the  original  of  which  was  thus :  The  rector 
(with  proper  consent)  had  a  power  to  entitle  a  vicar  in  bis 
church,  to  officiate  under  him ;  and  this  was  often  done ;  and 
by  this  means  two  persons  were  instituted  to  the  same  church, 
and  both  to  the  cure  of  souls,  and  both  did  actually  officiate. 
So  that  however  the  rectors  of  sinecures,  by  having  been  long 
excused  from  residence,  are  in  the  common  opinion  discharged 
from  the  cure  of  souls  (which  is  the  reason  of  the  name) ;  and 
however  the  cure  is  said  in  the  law  books  to  be  in  them  habi- 
tualiter  only ;  yet  in  strictness  of  law,  and  with  regard  to  their 
original  institution,  the  cure  is  in  them  CLctualitery  as  much  as 
it  is  in  the  vicar  (/). 

5.  The  parson  by  making  the  endowment,  acquires  the  Patronage. 
patronage  of  the  vicarage.  For  in  order  to  the  appropriation 
of  a  parsonage,  the  inheritance  of  the  advowson  was  to  be 
transferred  to  the  corporation  to  which  the  church  was  to  be 
appropriated ;  and  then,  the  vicarage  being  derived  out  of  the 
parsonage,  the  parson  of  common  right  must  be  patron  thereof. 
So  that  if  the  parson  makes  a  lease  of  the  parsonage  (without 
making  a  special  reservation  to  himself  of  the  right  of  present- 
ing to  the  vicarage)  the  patronage  of  the  vicarage  passeth  as 
incident  to  it  {g\  But  it  was  held  in  the  21  Jac.  that  the  pa- 
rishioners may  prescribe  for  the  choice  of  a  vicar.  And  before 
that,  in  the  16  J  ac.  in  the  case  of  Shirley  and  Underhill,  it  was 
declared  by  the  court,  that  though  the  advowson  of  the  vicarage 
of  common  right  is  appendant  to  the  rectory,  yet  it  may  be  ap- 
pendant to  a  manor ;  as  having  been  reserved  specially  upon  [  80  ] 
the  appropriation  (A). 

[^LordStowell,  in  the  DukeofPortlandy.Bingham{i),insisia 
much  upon  the  distinction  between  a  lay  and  spiritual  rector. 
"  Nothing  can  be  more  clear  (he  observes)  than  tiiat  the  former 

(e)  Gibs.  719.  (A)  Gibs.  719 ;   Moore,  894  ;    2 

(/)Gibs.  719;    Cro.  Jac  518;  Rdl.  Rep.  304, 

Britton  and  Wade'i  case,  I  Sid.  426.  (i)  1  Consist.  162. 
ig)  2RoILAbr.59. 
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has  not  cure  of  souls  in  fact,  or  in  presumption,  of  law;  for  as  to 
what  is  said  in  some  books,  that  he  may  have  it '  habitualiter^* 
it  is  a  distinction  which  more  properly  applies  to  cases  of  another 
description,  where  there  is  a  spiritual  rector,  but  *  sine  curuy 
and  an  endowed  spiritual  vicar  of  the  same  church,  who  has 
the  '  cura  animarum  actualiter/  whilst  the  other  is  said  to  pos- 
sess it  only  ' habitualiter*"  And  he  does  not  seem  to  be  certain 
that  the  patronage  necessarily,  ex  vi  terminiy  belongs  to  a  lay 
rector;  and  thinks  that  the  decision  of  Dixon  v.  Kershaw  (j) 
determines  the  right  of  patronage  to  a  chapel  appendant  to  the 
vicarage,  in  favour  of  the  vicar.  In  Mallet  v.  Trigg ^  Lord 
Northington  said  '^  there  was  a  great  difference  as  to  the  par- 
son's right  of  naming  or  choosing  his  vicar,  where  the  parson 
was  of  a  lay  fee y  and  where  he  had  a  cure  of  souls;  for  in  the 
latter  case,  there  was  reason  he  should  approve  of  the  man  who 
was  to  act  under  him  in  so  high  a  trust  (A).*'  Godolphin 
says  (/),  ''  The  vicar  is  usually  appointed  and  allowed  to  serve 
the  cure  by  him  who  hath  the  impropriation  of  the  parochial 
tithes  ;"  and  (m)  ^'  The  parson,  and  not  the  patron  of  the  par- 
sonage, of  common  right  is  patron  of  the  vicarage,  for  that  is 
derived  out  of  the  parsonage:  dubitatur,  17  Edw.  3,  51,  6; 
contra,  5  Edw.  2,  quare  impedit,  165,  per  Pass. ;  and  if  a  par- 
son appropriate  create  a  vicarage,  he  shall  be  patron  thereof, 
17Edw.  3,  51.  He  is  both  parson  and  patron(w).  So  like- 
wise if  there  be  a  vicar  and  parson  appropriate,  the  ordinary 
and  the  parson  appropriate  may  in  time  of  vacation  of  the 
vicarage  reunite  the  vicarage  to  the  parsonage  (o)." — Ed.]] 

Sometimes,  upon  appropriation,  the  right  of  presenting  the 

vicar  was  given  to  the  bishop,  probably  to  induce  his  consent : 

as  appeareth  from  divers  instances. 

Vicur  only         6.  Thcrc  werc  no  vicarages  at  common  law  :  or,  in  other 

EndowinVnc    words,  no  tithes  or  profits  of  any  kind  do  dejure  belong  to  the 

^loa/^^"^'    vicar,  but  by  endowment  or  prescription ;    which  cannot  be 

presumed,  but  must  be  shown  on  the  part  of  the  vicar.     For 

which  reason,  the  payment  of  tithes  to  the  parson*  is  prima 

facie  a  discharge  against  the  vicar  (p). 

[[Vicarages  are  usually  supposed  to  have  begun  in  the  eighth 
year  of  Henry  III. ;  but  they  are  to  be  met  with  as  early  as 
the  time  of  King  John.  It  would  seem  there  is  an  instance  of 
the  appointment  of  a  perpetual  vicar  in  the  reign  of  Henry 
II.(9).-Ed.] 
Anijiority  of  7.  The  first  endowment  of  the  vicars  cannot  be  prescribed 
D  owmeo ».  j^gj^jjjg^  jjy  ^^Q  parson.      This  was  adjudged  in  the  case  of 

(j)  [Ambler's  Rep.  329.]  case.] 

(/c)  £1  Vera.  42.]  (p)  Gibs.  719 ;  Palm.  113 ;  Yelv. 

il)  [P.  197.1  86;  4  Mod.  184. 

(to)  [P.  199.1  (q)  [See  case  referred  to  also  cited 

Cn)  [See  RoU.  Abr.  Vicarage.!  Palm.  R.  113,   Britton  and  Ward's 

(o)  [Mich.  7  Jac.  B.  R.  Stafford's  cfl«c.— Ed.] 
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PriTigleand  Child,  T.  S  Jac.  (r).  Which  original  endowments 
therefore  being  of  such  authority  as  no  time  can  destroy  ;  and 
such  causes  between  parson  and  vicar  as  relate  to  them,  or  de- 
pend on  them,  being  also  cognizable  in  the  Spiritual  Court :  it 
were  much  to  be  wished,  says  Dr.  Gibson,  for  the  sake  of  the 
poor  vicars,  that  diligent  search  were  made  after  them  in  the 

ecclesiastical  offices,  and  other  repositories  of  records  {s) ;  in 

(r)  Noy,  3 ;  Moore,  761,  780.  thus  will  be  of  common  benefit,  to  tbe 

(s)  It  may  be  proper  to  insert  in  this  clergy,  to  impropriaton,  and  to  tbe 

place  the  following  propoeal  of  a  very  rest  of  tbe  laity, 

learned  eentleman,  wno  has  gene-  ^  "The  most  likely  places  to  find  them 

rously  undertaken  the  execution  of  tbe  in,  are  the  registries  of  the  bishop,  or 

abovesald  plan;  hoping  that  all  who  dean  or  chapter  of  the  diocese.    But, 

may  have  it  in  their  power  in  anywise  partly  by  means  of  national  changes 

to  contribute  towards  the  completion  and  confiisions  that  have  happened, 

thereof,  will  communicate  what  may  partly  through  the  unfaithfulness  or 

have  come  to  their  knowledge  with  negligence    of  officers,    and    partly 

respect  to  any  of  the  particulars;  viz.  through  other  accidents,  many  of  the 

"  A  proposal  for  publishing  a  ge-  books  belonging  to   these   registries 

neral  repertoiy  of  the  endowments  of  are  lost  from  thence :  and  not  a  few  of 

vicanu?es:  them,  and  likewise  of  the  chartularies 

"  This  work  is  intended  for  the  ser-  and  leiger  books  of  dissolved  reli- 

vice  both  of  vicars  and  of  their  pa-  gious  houses,  in  which  they  recorded, 

rishioners.    The  former  usually  come  amongst  other  things,  the  endowments 

into  their  livings  unacquainted  with  of  their  vicarages,  are  now  in  various 

the  particulars  of  their  lesal  incomes ;  libraries  and  repositories,  public  and 

most  of  which  are  smaU,  and  many  private.     A  list  of  these  endowments, 

quite  insuflSdent :   whence  they  are  with  references  to  the  manuscripts  in 

sometimes  tempted  to  demand  more  which  they  are  contained,  would  cer- 

than  their  dues.    But,  oftener,  they  tainly  be  a  very  useful  directory  to 

who  should  pay  them,  take  advantage  multitudes  of  persons,  who  else  would 

of  the  ignorance  or  doubtfiilness  of  never  know  where  to  seek  for  them : 

their  minister  concerning  his  rights,  an  account,  which  of  them  have  been 

and  refiise  to  acknowledge  them.     If  printed,  and  in  what  works,  may  save 

he  submits  to  take  what  they  are  wil-  both  trouble  and  expense  to  those  who 

ling  to  allow  him,  he  lives  in  straits  desire  to  consult  tnem,  and  even  in 

and  contempt.      If  he  contests  the  cases  where  no  endowments  are  to  be 

matter,  his  people  become  prejudiced  found,   preventing  a  fruitless  search 

against  him  for  some  time,  if  not  for  will  be  doing  some  good, 

ever ;  and  there  is  great  danger  that  "  Therefore  the  editor  of  this  pro- 

for  want  of  being  able  to  come  at  the  posal  hopes,  that  the  public  will  ap- 

proper  evidences  in  the  cause,  it  may  prove  of  nis  undertaking  :  in  which  he 

be  decided  the  wrong  way.  hath  proceeded  so  far,  as  to  set  down, 

**  Now  the  principal  of  these  evi-  in  alphabetical  order,  the  name  with 

dences  are  old  endowments.     For  a  the  date,  of  every  endowment  in  the 

vicar  may  demand  what  his  vicarage  registersof  the  see  of  Canterbury;  and 

was  endowed  with ;    and  he  cannot  all  such  as  he  hath  been  able  to  dis- 

demand    more,    unless    immemorial  cover  in  the  Lambeth,  Cotton,  Har- 

usage  gives  ground  for  a  just  pre-  leian,  and  other  libraries,  or  in  printed 

sumption,  that  there  was  a  further  books.     He  now  presumes  to  request 

endowment,  though  not  now  extant,  that  the  several  bishops  would  favoiu* 

Therefore  discoveries  of  endowments  him  with  the  names,  and  dates,  of  all 

win  tend,  not  only  to  the  right  deter-  endowments,  which  are  in  their  re- 

mination  of  law  suits,  but  to  the  pre-  spective  registries :  and  that  the  same 

vention  of  them,  by  showing  both  assistance  may  be  given  him  by  such 

parties  to  what  they  are  entitled :  and  of  the  nobili^,  clergy,  and  gentry,  as 

VOL.  I.  H 
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order  to  bring  to  light  as  many  as  can  possibly  be  found. 
Especially^  since  it  hath  been  also  adjudged^  that  if  a  vicar 
hath  used  time  out  of  mind^  or  for  a  long  time,  to  take  particu- 
lar tithes  or  profits,  he  shall  not  lose  them,  because  the  original 
endowment  is  produced  and  they  are  not  there :  but  inasmuch 
as  every  bishop  had  an  indisputable  right  to  augment  vicarages 
as  there  was  occasion,  and  this,  whether  such  right  was  re- 
served in  the  endowment  or  not ;  the  law  will  presume,  that 
this  addition  was  made  by  way  of  augmentation  {t). 

[[An  impropriator  of  small  tithes  is  bound  to  maintain  a 
priest  where  there  is  no  vicarage  endowed ;  and  in  such  case, 
the  king  may  assign  to  the  curate  such  a  proportion  of  the 
small  tithes  as  he  thinks  fit ;  but  otherwise,  where  tb^re  is  an 
endowment  though  never  so  small  (««)• — Ed.]] 

8.  The  loss  of  the  original  endowment  is  supplied  by  pre- 
scription; that  is,  if  the  vicar  hath  enjoyed  this  or  that  particular 
tithe  by  constant  usage,  the  law  will  presume  that  he  was  legally 
endowed  with  it ;  by  the  same  reason  that  it  presumes  some 
tithes  might  be  added,  by  way  of  augmentation,  which  were 
not  in  the  original  endowment  (or). 

9.  It  is  said  that  all  compositions  for  the  endowments  of 
vicarages  shall  be  expounded  by  the  judges  of  the  common 
law ;  and  if  the  Spiritual  Court  meddle  with  that  matter,  they 
are  to  be  prohibited  (y). 

But  where  the  dispute  is  between  rector  and  vicar»  being 
both  spiritual  persons,  it  seemeth  that  the  proper  cogniaanoe 
of  the  cause  beiongeth  to  the  ecclesiastical  judge  (z). 

\^G.,  vicar,  sues  in  the  Ecclesiastical  Court  the  dean  and 
chapter  of  Wells,  parson  of  a  church,  for  a  pension,  and  they 
pray  a  prohibition,  and  it  was  denied ;  for  that  pension  is  a 
spiritual  thing,  for  which  the  vicar  may  sue  in  the  Spiritual 
Court  (a).  So,  too,  in  the  Vicar  of  Halifax^s  case,  where  a 
chaplain  sued  a  vicar  for  a  salary,  and  the  latter  applied  for  a 
prohibitionjt  partly  on  the  ground  that  prescription  for  salary 
was  triable  at  common  law :  it  was  said  by  Yelverton,  ^'  The 


have  in  their  custody  ancient  records 
of  any  kind,  in  which  endowments  of 
vicarages  are  entered. 

"  And.  Coltbe  Ducarel. 
«  Doctort  Commons,  Dec.  3, 1761." 

After  which  he  subjoins  a  list  of 
above  200  endowments  of  vicarages 
aheady  discovered;  and  a  specimen 
of  the  method  he  proposes  to  follow ; 
as  thus— 

AcLBT  (Line.  DioBC.)  Vicar,  do 

Ordinatio  vicarise  ecdesiae  paro- 

chialis  de  Acleia  Liooln.  Dioec  Dat. 
Oxon.  in  festo  S.  Michaehs  a.d.  1343. 
(Printed  in  Kennet's  Parochial  Anti- 


auities,  p.  455.     Ex  ChartaL  S.  Frv- 
deswidae  Md.  Ch.  Oxon.) 

Albodeslby  (Line  Dose.)  Vicar. 

de Ordinatio  vicarise  a.d.  1361. 

Regist  Johan.  Oynewell  Episc.  Linr 
coin.    (Bum)  fol.  367,  &c. 

(t)  Oibs.  720. 

(tt)  TBoTisey  v.  Lee,  I  Vem.  247.] 

(x)  Gibs.  720 ;  2  Keb.  729;  Hsfdr.. 
328 

(y )  Wats.  c.  39 ;  Litt  Rep.  263. 

(g)  2  Brownl.  36.    See,  however, 
Moore,  457. 

(a)  f  Goodwin  V,  Dean  and  Chtqfttr 
of  WeUs,  Noy's  Rep.] 


aalaiy  is  ipiritual,  as  well  as  the  cure  itself  is  spiritual,  for 
wbicn  it  is  to  be  paid  (&)." 

[[It  sometimes  happens  that  there  Is  a  lay  impropriator  and 
no  vicar,  but  a  perpetual  curate ;  in  which  case  it  seems  that 
the  rights  of  the  former  are  very  extensive.  The*  following 
opinion  of  Lord  Stowell  was  given  upon  a  case  laid  before  him 
while  an  advocate.  It  related  to  the  chapel  of  Hot  Wells, 
Clifton.  But  the  main  questions  were,  as  to  the  extent  of  the 
rights  of  a  lay  impropriator  where  there  was  no  vicar ;  and  as 
to  his  power  of  conveying  away  a  parcel  of  such  rights.  The 
facts  of  the  case  may  be  sufficiently  inferred  from  the  opinion, 
so  far  as  concerns  the  points  of  law  which  were  raised  upon  its 
consideration. 

Opini&n, 

[[(1.)  **The  title  to  the  possession  of  the  curacy,  and  to  LordStoweiri 
future  presentation,  seems  to  me  to  be  free  from  objection,  as  ole'ii^ghu  o? 
far  as  I  can  judge  of  it ;  but  for  greater  certainty,  I  would  ad-  p/SoV^where 
vise  Mr.  Taylor  (perpetual  curate,  and  possessed  by  deed  of  th«re  u  no 
the  right  to  nominate  perpetual  curate)  to  take  the  opinion  of    ^' 
an  eminent   practiser  in  Chancery  or  conveyancer ;   matters 
of  title  being  within  their  peculiar  province,  and  the  title  to 
this  sort  of  property  is  governed  by  same  rules  on  which  titles 
to  other  property  depend. 

[[  (2.)  **  I  must  observe,  that  Mr.  Womall's  (the  impropria- 
tor's) rights  are  very  differently  described  in  this  case :  in  the 
query,  it  is  said  he  is  entitled  only  to  the  tithes ;  but  in  the 
body  of  the  case  it  is  stated,  that  in  his  conveyance  he  takes 
not  only  *  tithes  great  and  small,  but  likewise  all  oblations, 
conventions,  and  offerings  to  the  impropriate  parsonage  be- 
longing.' I  should  therefore  conceive  that  he  is  completely 
seised  of  the  impropriate  parsonage,  with  the  exception  of  the 
right  to  the  nomination  to  the  curacy,  the  chancel  vault,  and 
the  garden  and  paddock  tithes  conveyed  to  Mr.  Taylor.  In  all 
other  respects  I  presume  he  is  impropriator,  with  all  rights ; 
and  the  rights  of  an  impropriator,  where  there  is  no  vicar,  but 
only  a  perpetual  curate,  are  certainly  very  extensive.  These 
rights  may  be  restrained  by  the  particular  local  custom  and 
usage;  and  the  perpetual  curate  has  in  many  cases  acquired  an 
extensive  possession  of  the  soil  of  the  church-yard.  But  I  take 
it,  that  of  common  right  it  belongs  to  the  impropriator ;  and 
unless  the  curate  can  show  use  and  possession  against  him,  the 
title  of  the  impropriator  is  better  than  that  of  the  curate. 

[[  (3.)  **  The  power  of  granting  the  church-yard  ground  for 
the  enlargement  of  the  chancel  belongs  to  the  bishop,  with  the 
consent  of  the  impropriator  (to  whom  the  chancel  undoubtedly 
belongs),  and  with  the  consent  likewise  of  the  parish,  who  have 
a  right  and  interest  in  the  church-yard  for  the  purpose  of  sepul- 

(6)  See,  too,  the  case  in  Dyer,  58,  pi.  4. 

u2 
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ture :  this  consent  of  the  parish  will  be  implied  if  they  do  not 
oppose  the  grant  of  a  faculty. 

[[  (4.)  "  Though  Mr.  Woraall  has  granted  away  the  chancel 
vault,  he  is  still  entitled  to  all  the  parts  of  the  chancel  save  the 
vault ;  for  being  originally  entitled  to  the  whole,  he  is  still  en- 
titled to  every  part  which  he  has  not  parted  with  by  express 
alienation. 

[[  (5  and  6.)  "  And  with  respect  to  the  property  of  fees  in 
the  church-yard,  and  the  right  of  planting  trees  therein,  these 
will  depend  upon  the  question,  who  is  the  proprietor  of  the 
soil  ?  I  do  not  think  that  Mr.  Taylor  is  entitled  to  the  soil  by 
virtue  of  his  purchase,  for  he  has  purchased  only  the  nomina- 
tion to  the  curacv,  the  chancel  vault,  and  the  garden  and  pad- 
dock tithes.  If  he  is  entitled,  it  must  be  not  as  patron  of  the 
curacy,  but  as  being  actual  curate  ;  and  I  have  already  observed 
that,  in  order  to  determine  that  point,  Mr.  Taylor  must  ascer- 
tain the  rights  of  exclusive  ownership  have  been  exercised  in 
this  church-yard  by  predecessors,  the  curates.  If  he  cannot 
show  any,  I  am  afraid  it  will  be  difficult  to  maintain  his  title 
against  the  impropriator.  Care  should  have  been  taken  by 
Mr.  Taylor  in  the  original  purchase  to  include  all  these  rights. 

[[  (7.)  "  If  by  pews  are  meant  the  pews  in  the  body  of  the 
church,  I  do  not  think  that  Mr.  Womall  has  any  right  therein. 
They  belong  to  the  parish,  subject  to  the  authority  of  the  ordi- 
nary. I  do  not  see  any  pretence  of  right  that  Mr.  Womall  can 
have  to  call  upon  any  person  there  to  exhibit  his  title.  In  the 
chancel  he  may  have  a  power  of  disposing  of  pews,  subject 
however  to  the  control  of  the  ordinary,  if  he  exercise  that 
power  improperly. 

[[  (8.)  ''  It  is  impossible  to  dispossess  Mr.  Taylor  himself  of 
his  curacy ;  but  supposing  that  the  right  of  nomination  could 
be  wrested  from  him,  and  a  curate  appointed  who  was  not  of 
his  nomination :  I  think  the  consent  of  that  curate  might  be 
held  necessary  to  the  performance  of  divine  service  in  that 
chapel. 

[[  (9  and  12.)  ''  Appear  to  be  the  same.  I  think  that  Mr. 
Taylor,  uniting  in  himself  the  rights  of  perpetual  curate  of  the 

Earish,  and  likewise  of  proprietor  of  this  chapel,  by  virtue  of 
aving  built  it,  (though  I  observe  that  in  the  petition  to  the 
bishop  it  is  mentioned  to  have  been  built  partly  by  the  contri- 
butions of  divers  persons),  is  not  obliged  to  keep  this  chapel 
open  ;  though  if  other  persons  were  contributors,  and  have  an 
interest  therein,  they  would  have  a  right  to  share  in  any  new 
application  that  might  be  made  of  this  building. 

[[ (lO.)  "I  think  the  application  of  sacramental  money  per- 
fectly proper :  (partly  to  repair  of  church,  partly  to  poor). 

[[  (11.)  ''I  do  not  think  that  anybody  is  subject  to  an  appli- 
cation of  rebuilding  this  chapel  if  it  be  burnt  down. 

[[(13.)  "Question. — Can  Mr.  Taylor  put  a  lock  upon  the 
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open  seats  and  benches  within  an  inclosure,  and  demand  pre- 
viously to  admitting  people  ? 

[[ ''  I  think  Mr.  Taylor  has  a  legal  right  to  do  what  is  sug- 
gested ;  because  I  do  not  see  that  anybody  has  a  right  to  claim 
seats  in  this  chapel,  excepting,  perhaps,  the  representatives  of 
those  who  contributed  to  the  erection.  I  need  not  recommend 
Mr.  Taylor  to  use  his  legal  rights  with  caution  and  modera- 
tion. "  Wm.  Scott." 

[[  Mr.  (after  Lord  Chief  Justice)  Mansfield,  was  consulted 
upon  the  same  case,  and  gave  the  following  opinion : — 

[[ "  I  think  it  very  doubtful  whether  any  conveyance  of  a 
right  to  nominate  the  curate  separate  and  distinct  from  the 
rectory  can  be  good  in  law.  The  nomination  of  a  curate  being 
a  duty  incumbent  upon  the  impropriate  rector,  and  to  be  en- 
forced against  him  if  the  service  of  the  church  is  neglected,  by 
a  sequestration  of  the  right  of  the  rectory.  Otherwise  it  was  a 
good  conveyance.  "  J.  Mansfield, 

"  Temple,  Feb.  2,  1796;*— Ed.  3 

And  in  the  case  of  Drake  and  Taylor,  E.  4  Geo.,  the 
vicar  libelled  for  tithes  of  turnips,  and  laid  his  title  to  them  by 
prescription  and  endowment:  the  defendant  pleaded,  that 
there  is  a  rectory  impropriate,  and  that  time  out  of  mind  the 
rector  hath  taken  tithes  of  turnips ;  and  he  moved  for  a  pro- 
hibition, and  obtained  a  rule  unless  cause  shewed  :  and  it  was  [  S3  ] 
insisted,  that  in  this  case  both  the  parties  are  not  ecclesiastics; 
for  the  libel  is  against  a  parishioner :  and  it  lays  a  custom 
which  is  denied,  and  must  be  tried  by  the  common  law.  But 
by  Parker,  Chief  Justice,  and  the  court :  Though  both  parties 
are  not  ecclesiastics,  yet  the  thing  in  controversy  belongs  either 
to  one  ecclesiastic  or  another ;  for  either  the  rector  is  entitled 
to  the  tithes  or  the  vicar ;  and  what  matter  is  it  to  the  parish- 
ioner who  has  them  ;  for  he  can  only  pay  them  to  one :  this 
is  properly  a  dispute  what  belongs  to  the  vicar  upon  the  endow- 
ment ;  and  that  evidence  which  will  entitle  him  to  a  sentence 
below,  will  not  enable  him  to  recover  here ;  and  if  we  should 
grant  a  prohibition  in  order  to  try  the  custom,  yet  that  will  not 
determine  the  question  upon  the  endowment;  and  therefore 
we  ought  not  to  draw  them  out  of  that  court,  which  may  pro- 
perly determine  the  whole  matter.  And  besides,  in  the  Spiritual 
Court  fifty  years  make  a  prescription,  though  they  will  not  here. 
And  the  rule  for  a  prohibition  was  discharged  (J). 

But  the  Courts  of  Equity  frequently  determine  upon  the  in- 
terpretation of  endowments. 

10.  Any  words  in  an  endowment  being  doubtful,  shall  be  p^vonnbie 
interpreted  by  practice,  and  to  the  advantage  of  the  vicar.     So,  Conurocuon. 
in  the  case  of  Bandale  and  Smithy  though  garba  in  the  com- 
mon acceptation  relates  to  com,  yet  it  appearing  that  the  custom 
had  been  for  the  vicar  to  have  tithe  hay,  this  was  adjudged 

id)  Str.  87;  Cheesemanv.  Hevey tWiWeHf  680,  ace. 
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sufficient  to  extend  it  to  tithe  hay  (c).  And  the  same  thing  was 
adjudged  in  the  case  of  tithe  wood,  as  given  by  the  term  altar- 
agia,  upon  the  same  foundation  of  custom,  in  the  case  of 
Reynolds  and  Green(f):  or  if  given  there  under  the  name 
minut(C  decimtt;  custom  changes  a  great  tithe,  as  wood  is,  into 
small.  Upon  the  occasion  of  which  case,  it  was  said,  that  the 
word  altaragium  shall  be  expounded  according  to  use.  And 
Bishop  Stillingfleet  observed,  that  in  the  settlement  of  the 
altarage  of  Cockrington  by  Grosthead,  bishop  of  Lincoln,  not 
only  oblations  and  obventions,  but  the  tithes  of  wool  and  lamb, 
were  comprehended  under  that  name  (g). 

And  in  the  case  of  Franklyn  and  T/ie  Master  and  Brethren 

of  St.  Cross,  T.  1721 ;  it  was  decreed,  that  where  altaragium 

[  84  ]    is  mentioned  in  old  endowments,  and  supported  by  usage,  it 

will  extend  to  small  tithes,  but  not  otherwise  (A).     See  jSlltaCs 

affe* 

The  most  difficult,  though  most  common  question,  that  re- 
lates to  the  interpretation  of  endowments  is,  what  the  vicar 
shall  have  in  virtue  of  the  phrase  minuttt  decima.  (i).     See 

Where  a  vicar  was  endowed  to  have  the  third  part  of  all  the 
tithe  corn  of  sucK  a  manor;  it  was  adjudged,  that  he  should 
have  tithes  of  the  freeholders^  as  well  as  of  the  demesnes  of  the 
manor  (ft).  The  reason  of  the  doubt  was,  that  freeholders 
strictly  speaking  were  not  parcel  of  the  manor,  as  such :  but  it 
was  resolved,  in  favour  of  tne  vic&r,  that  the  word  manor  there 
should  signify  the  precincts  of  the  manor.  And  so,  where  the 
endowment  is  so  expressed,  that  only  tithe  corn  is  reserved  to 
the  parson ;  by  construction  of  law,  all  the  rest  falls  to  the 
vicar  (/). 

In  the  aforesaid  case  of  Franklyn  and  The  Master  and 
Brethren  of  St,  Cross  ;  although  by  the  endowment  the  vicar 
was  to  find  the  sacrament  wine,  yet  the  court  were  of  opinion 
it  should  be  found  by  the  parishioners,  according  to  the  rubrick 
in  the  Book  of  Common  Prayer  (m). 

rWhere  a  rectory  was  granted  by  the  crown  in  22  Edw.  6, 
wim  license  to  appropriate  and  a  direction  to  appoint  a  vicar, 
and  endow  him  witn  a  dwelling-house:  and  on  the  appropriation 
to  endow  him  also  with  a  specified  annual  pension  or  portion 
for  his  food  and  sustentation :  and  it  appeared  that  there  had 
been  a  vicar  through  all  subsequent  time,  and  that  such  vicar 
had  for  a  great  number  of  years  back  received  from  the  lessees 
of  the  rectory  for  the  time  being,  a  larger  sum  than  the  pension 
specified  in  the  grant;  but  no  instrument  of  the  endowment 

(e)   Cro.  Eliz.  633.  (A)  Bunb.  79. 

(/)  2  Bulst.  27.  (i)  Gibs.  720. 

(g)  Gibs.  719, 720 ;  ITwin  v.  Bror  {k)  Owen,  58,  74;  Cro.  Elii.  463. 

xennote  College,  Hardw.  328 ;  2  Roll.  (/)  2  Roll's  Abr.  335. 

161,  and  334^  X/IO,  L  23.]  (m)  Bunb.  79. 


nor  evidence  of  the  existence  of  such  was  produced^  from  the 
absence  of  which  it  was  contended  that  the  terms  of  the  grant 
had  not  been  complied  with,  and  that  the  payment  by  lessees 
was  a  voluntary  payment  by  impropriators,  and  determinable 
at  their  pleasure.  The  court  held,  that  after  so  long  a  posses- 
sion, it  might  be  presumed  that  an  endowment  had  been  made 
according  to  the  terms  of  the  grant,  and  that  the  vicarage  had 
been  subsequently  augmented  (n). 

[[An  endowment  of  tithes  without  usage  fails  (o).  In  an 
action  on  2  &  3  Edw.  6,  c.  13,  by  a  vicar  or  his  lessee,  for  not 
setting  out  small  tithes,  the  plaintiff  must  either  produce  the 
endowment  or  prove  a  prescriptive  perception  of  the  tithes  ( »). 
In  favour  of  a  long  continued  enjoyment  of  tithes,  in  conformity 
with  successive  recitals  in  old  leases,  the  court  will  presume 
performance  of  a  condition  to  endow,  &c.  and  adopt  every 
other  presumption  necessary  to  give  effect  to  such  title  so  sup- 
portea  (y).  Nevertheless  it  was  decided,  in  the  case  of  Lady 
Dartmouth  v.  Roberts  (r),  in  favour  of  uninterrupted  enjoy- 
ment by  the  perception  of  tithe  hay  by  plaintiff  and  his  ances- 
tors, although  an  endowment  of  the  vicarage  of  1253  with  the 
said  tithe  be  shown,  it  shall  be  presumed  that  the  tithes  came 
into  lay  hands  before  the  restraining  statutes. 

[[In  an  action  by  a  vicar  for  not  setting  out  predial  tithes,  Evidence  or 
proof  of  a  single  payment  to  him  or  to  any  of  his  predecessors,  "  <>^"*"'* 
of  that  species  of  tithe,  shall  be  evidence  to  go  to  the  jury, 
that  the  vicars  of  the  particular  parish  in  which  the  tithe  arise, 
are  endowed  with  such  species  oi  tithe  (5).  An  original  ancient 
book,  containing  amongst  other  matters  concerning  a  particular 
see,  the  entry  ofthe  endowment  of  a  vicarage  by  a  former  bishop, 
to  whom  the  rectory  was  granted  by  the  crown,  with  license  to 
appropriate,  and  coming  from  the  registry  of  the  diocese,  is 
evidence  of  the  endowment,  but  regularly  a  copy  of  the  entry 
is  not  admissible  {().  Ancient  entries  made  by  the  monks 
of  an  abbey,  relating  to  an  endowment  by  them  of  a  vicarage 
(whether  perfect  or  not),  are  good  evidence  {quantum  valeant) 
of  their  subject-matter,  although  such  entries  be  mixed  with 
extraneous  memoranda,  and  the  book  be  not  confined  or  ap- 
propriated to  subjects  ejusdem  generis.  Such  a  book  was  held 
to  have  been  found  in  proper  custody,  where  it  was  in  the 
possession  of  an  owner  wno  was  possessed  of  some  part  of  the 
former  estates  of  the  monastery,  although  no  part  of  such  estate 
was  situated  in  the  parish  in  which  the  question  arose  (u\ — 

Ed.3 

(ft)  Tlmmany.  Wharmby,  1  Y.  &        (r)  [16  East,  334.] 
J.  645.J  (»)  fApperley  t.  Gill,  1  C.  &  P. 

[3— Park.] 


(0)  ration,  tofil,  66.]  31 

9)  iHiKOcks  V.  WUmot,  Gow,  1 09 
[olroyd.]  321;  18  Price,  500.] 

0   (wooley  V.    Birber$haWf    12        («) 
Price,  702.]  399.] 


(p)  iHiKOcksy.  WUmot,  Gow,  109        (0  IWifoley  v.  Broumhill,  M*Clel. 
— Holroyd.]  321 ;  18  Price,  500.] 

(q)   (Wooley  V.    Birber$haw,   12        («)  IBuUen  v.  Mchel,  2  Price, 
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III.  Augmentation  of  Vicarages. 

Dr.  Gibson  says,  it  seems  to  be  agreed  on  all  hands,  that  the 
ordinary  hath  power  to  obHge  spiritual  impropriators  to  aug- 
ment vicarages :  according  to  the  case  of  Hitchcot  and  Thorns 
burgh,  H.  9  Car.,  where  the  vicar  sued  the  tenant  of  the  master 
of  the  choristers  of  the  church  of  Sarum  (the  said  master  being 
parson),  for  addition  of  maintenance  in  the  spiritual  court ;  and 
prohibition  was  denied,  upon  this  reason,  that  the  ordinary 
might  compel  the  parson  to  an  augmentation,  there  being  such 
a  power  reserved  to  him  in  all  appropriations ;  and  that  the 
lessee  (who  held  for  lives  according  to  the  statute  of  the  32 
Hen.  8)  came  in,  subject  to  the  same  charge  (a;).  See  infra, 
p.  87. 

It  is  true,  this  was  an  appropriation  which  had  never  come 
[  85  ]  to  the  king  by  any  statute  of  dissolution ;  but  that  circumstance 
of  having  been  conveyed  to  the  king,  made  no  difference  with 
regard  to  the  jurisdiction  of  the  bishop,  so  long  as  they  were 
reconveyed  to  a  spiritual  hand,  as  appears  from  the  case  of  the 
dean  and  chapter  of  St.  Asaph,  in  the  12  Ja.  And  the  books, 
when  they  pronounce  impropriations  lay  fees,  seem  to  ground 
it  wholly  upon  their  being  in  lay  hands ;  and  to  mean  no  more, 
when  they  say  that  they  become  lay  fees  by  the  statutes  of  dis- 
solution, than  that  by  those  statutes  they  came  into  lay  hands. 
The  only  question  then  (he  says)  is,  concerning  the  bishop's 
power  over  lay  impropriators  {y). 

Before  the  dissolution  of  monasteries,  the  exercise  of  ordi- 
nary jurisduction  in  this  particular  appears  beyond  all  question. 
Then  come  the  acts  of  dissolution,  and  say,  that  the  king  shall 
have  and  enjoy,  to  him  and  his  heirs  for  ever,  all  and  singular 
such  monasteries  and  tithes,  in  as  large  and  ample  manner  as 
the  abbots  held  them ;  and  elsewhere,  in  the  state  and  condition 
that  they  now  be:  and  that  they  who  take  from  the  king,  shall 
have  and  hold  and  enjoy  the  same,  and  have  all  such  actions, 
suits,  entries,  and  the  like,  in  like  manner,  form  and  condition 
as  before ;  which  acts  of  dissolution  were  founded  upon  the 
surrenders  made  by  the  religious  into  the  hands  of  the  king(j?). 

From  whence  it  hath  been  argued,  that  nothing  could  come 
into  the  king's  hands  in  virtue  of  the  surrenders  of  the  reli- 
gious but  what  was  theirs,  and  that  the  right  of  the  bishop  to 
augment,  and  of  the  vicar  to  claim  augmentation,  was  not  theirs: 
that  the  most  natural  construction  of  the  king's  enjoying  the 
impropriations  in  the  same  manner^  form  and  state  as  the  reli- 
gious did,  is,  that  he  shall  enjoy  them  with  the  same  limitations, 
privileges  and  burdens,  as  the  religious  did :  that  accordingly, 
it  is  granted,  that  exemptions  from  tithes  can  be  enjoyed  by 
the  grantees  only  while  the  lands  remain  in  their  own  hands, 

(x)  Gibs.  722;  2  Roll's  Abr.  337.        (2)  Gibs.  722. 
(jf)  Gibs.  722;  2  Roll.  100. 
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because  that  privilege  which  was  granted  to  the  several  orders 
was  not  absolute,  but  sub  modo,  to  wit,  whilst  they  were  in  their 
own  hands :  that  because  reparations  of  chancels,  payments  of 
curates,  proxies,  synodals,  and  the  like,  rested  upon  the  reli- 
gious appropriator,  therefore  they  have  always  rested  upon  the 
lay  impropriator:  that  (by  like  construction)  as  the  religious 
held  those  appropriations  with  the  charge  of  a  competent  main- 
tenance  for  the  vicar,  at  the  discretion  of  the  ordinary ;  so  do 
the  lay  owners  hold  their  impropriations  with  the  same  charge: 
that  the  meaning  of  the  parliament  was  not  to  destroy  the  rights  [  86  ] 
of  other  men,  but  only  to  suppress  the  monks :  that  in  the 
several  acts  of  dissolution,  there  are  general  savings  of  rights 
to  all  bodies  politic  and  the  like,  and  particularly  ot^' portions^ 
which  any  may  or  might  have  had  in  or  to  the  premises,  or  to 
any  part  or  parcel  thereof,  in  such  like  manner,  form  and  con- 
dition, to  all  intents  and  purposes,  as  if  the  said  acts  had  not 
been  made  ;'*  and  therefore,  that  the  vicar  having  then  a  right 
to  a  congrua  portio  (that  is,  part  or  parcel,  as  the  statute 
speaks)  out  of  the  rectory,  with  a  right  to  sue  the  abbot  if  he 
denied  it ;  and  the  bishop  having  a  right  to  assign  such  portion, 
and  to  enforce  the  allowance  of  it  by  sequestration  and  other 
ecclesiastical  censures,  both  the  bishop  and  the  vicar  have  those 
rights  respectively  preserved  to  them  in  the  said  general  savings: 
that  if  it  be  objected  that  those  clauses  of  reservation  of  right 
do  not  expressly  mention  either  the  jurisdiction  of  the  bishop 
or  the  portion  of  the  vicar,  the  answer  is,  that  neither  do  they 
mention  the  reparation  of  chancels,  or  payment  of  the  stipends 
of  curates ;  yet  both  these  burdens,  as  having  rested  upon  the 
religious,  passed  from  them  to  the  king,  and  from  the  king  to 
the  grantees :  that  though  they  are  now  applied  to  other  ends 
and  uses  than  heretofore  they  were,  yet  they  retain  the  same 
nature ;  and  if  it  had  not  been  understood,  that  after  the  con- 
veyance into  lay  hands  they  still  remained  ecclesiastical  duties, 
they  might  have  been  recovered,  as  other  chattels  or  lay  fees 
are,  by  action  of  debt  or  otherwise  at  common  law,  and  there 
had  needed  no  act  of  parliament  to  enable  la}rmen  to  sue  for 
them ;  nor  would  the  remedy  have  been  given  in  the  spiritual, 
but  most  certainly  in  the  temporal  courts  (a). 

But  notwithstanding  all  this,  it  must  be  acknowledged  that 
nothing  is  more  peremptorily  delivered  throughout  the  books 
of  common  law,  than  the  contrary  doctrine ;  namely,  that  since 
the  dissolution,  all  impropriations  (at  least  in  the  hands  of  lay- 
men)  are  become  mere^ay  fees,  or  inheritances  of  a  mere  tern- 
poral  nature  (A),  from  whence  it  is  inferred,  that  therefore  all 
such  possessions  are  entirely  freed  from  the  spiritual  jurisdic- 

(a)  Gibs.  723.  spiritual  may  grant  sequestration  on 

(b)  2  Ventris,  35;  2  Mod.  257,  an  impropriate  parsonage,  is  ill  re- 
by  which  it  appears  that  the  case  in  ported.  See  also  Comp.  Incumb.  ch. 
3  Keb.  829,  which  says  that  the  court  39  &  43,  and  tit.  €|urt|,  VI.  6. 
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tion ;  and  particularly,  that  the  ordinary  hath  no  power  to  make 
augmentation  of  a  vicarage,  out  of  any  rectory  which  is  in  the 
hands  of  a  lay  impropriator  (c). 

And  even  with  respect  to  spiritual  impropriators,  it  may 
seem  from  the  entire  desuetude  of  the  practice,  that  the  ordi- 
nary's power  over  spiritual  impropriators,  to  compel  them  to 
augment  vicarages,  is  at  least  doubtful ;  and  the  only  augmen- 
tations that  are  now  made,  are  either  by  private  benefaction,  or 
by  application  of  the  revenue  of  first  fruits  and  tenths  by  the 
governors  of  Queen  Anne's  bounty,  or  both. 

[[Before  the  statute  31  Hen.  8,  a  vicar  might  libel  in  the 
spiritual  court  for  an  augmentation  of  his  vicarage,  for  upon 
tne  creation  of  vicarages  that  power  was  commonly  reserved, 
and  where  it  was  not  reserved  the  vicar  could  not  augment  them, 
and  libels  for  that  purpose  were  frequently  exhibited  against 
impropriators;  but  now,  since  by  that  statute  impropriations  are 
made  lay  fees,  the  ordinary  cannot  intermeddle,  neither  could 
they  have  sued  for  tithes  in  the  spiritual  court,  if  that  power 
was  not  particularly  saved  to  them  by  the  statute.  But  there 
seems  to  be  a  difference  where  a  vicar  sues  a  lay  impropriator, 
and  where  the  impropriator  is  a  spiritual  person,  for  in  the  last 
case  it  is  probable  he  may  sue  for  an  augmentation ;  and  in 
some  cases,  where  the  impropriation  is  not  a  lay  fee,  as  in  the 
case  of  the  choristers  of  Salisburv,  where  the  appropriation  of 
a  parsonage  was  made  to  them  before  the  statute,  and  continues 
so  still,  and  in  such  case  the  bishop  may  make  an  augmentation, 
if  that  power  is  reserved  for  the  persons  who  are  subject  to  his 
command  {d). — Ed.]] 

By  the  statute  of  the  17  Car.  2,  c.  3,  s.  7,  power  is  given 
"  to  the  impropriators  of  tithes,  to  unite  the  same  to  the  par- 
sonage or  vicarage  of  the  church  or  chapel  where  they  lie,  or  to 
settle  the  same  in  trust,  for  the  benefit  of  the  said  parsonage 
or  vicarage,  or  of  the  curate  where  the  parsonage  is  impropriate 
and  no  vicar  endowed,  without  any  licence  of  mortmain." 
'  Before  this  statute,  to  wit,  in  the  12  Car.  2,  soon  afler  the 
Restoration,  a  bill  was  brought  into  the  house  of  commons,  for 
erecting  and  augmenting  of  vicarages,  and  had  a  first  reading, 
but  proceeded  no  further :  having,  as  is  supposed,  been  super- 
seded and  laid  aside  (at  least  for  that  time)  in  consideration 
that  the  ends  proposed  in  it  would  be  in  some  degree  answered 
by  his  majesty's  letter  to  the  several  bishops  respectively,  the 
substance  of  which  is  as  followeth : 

"  Our  will  is,  that  forthwith  provision  be  made  for  the  aug- 
mentation of  all  such  vicarages  and  cures,  where  the  tithes  and 
profits  are  appropriated  to  you  and  your  successors  in  such 
manner  that  they  who  immediately  attend  upon  the  perform- 

(c)  Qibfl.  723.  (d)  [3  Salk.  Rep.  337,  338;  Bee 
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ance  of  ministerial  offices  in  every  parish,  may  have  a  compe- 
tent portion  out  of  every  rectory  impropriate  to  your  see.  And 
to  this  end  our  farther  will  is,  that  no  lease  be  granted  of  any 
rectories  or  parsonages  belonging  to  your  see,  until  you  shall 
provide  that  the  respective  vicarages,  or  curates'  places  where 
there  are  no  vicarages  endowed,  have  so  much  revenue  in  glebe, 
tithes,  or  other  ei)K)luments,  as  commonly  will  amount  to  100/. 
or  80/.  a  year,  or  more  if  it  will  bear  it ;  and  in  good  form  of 
law  settle  it  upon  them  and  their  successors.  And  where  the 
rectories  are  of  small  value,  and  cannot  admit  of  such  propor- 
tions to  the  vicar  and  curate ;  our  will  is,  that  one-half  of  the 
profit  of  such  a  rectory  be  reserved  for  the  maintenance  of  the  [  88  ] 
vicar  or  curate,  as  is  agreeable  to  the  said  proportions.  And 
our  farther  will  is,  that  you  do  employ  your  authority  and 
power,  which  by  law  belongeth  to  you  as  ordinary,  for  the  aug- 
mentation of  vicarages  and  stipends  of  curates ;  and  that  you 
do  with  due  diligence  proceed  in  due  form  of  law  for  the  rais- 
ing and  establishing  convenient  maintenance  of  those  who  do 
attend  holy  duties  in  parish  churches.  And  if  any  prebendary 
in  any  church  (the  corps  of  whose  prebend  consists  in  tithes) 
shall  not  observe  these  our  commands,  then  we  require  your  or 
the  dean  of  the  church,  to  use  all  due  means  in  law,  where 
you  or  he  have  power  to  compel  them ;  or  that  otherwise  you 
report  to  the  bishop  of  the  diocese  where  the  said  corps  doth 
lie,  that  he  may  interpose  his  authority  for  fulfilling  this  our 
order.  And  if  any  dean,  or  dean  and  chapter,  or  any  that 
holdeth  any  dignity  or  prebend  in  the  cathedral  church,  do  not 
observe  these  our  commands,  that  you  call  them  before  you, 
and  see  this  our  will  obeyed  (e).*' 

And  this  design  was  the  more  practicable  at  that  time,  by 
reason  of  the  number  and  largeness  of  the  fines  that  were  then 
due.  And  accordingly,  many  and  large  augmentations  were 
then  made.  But  this  was  not  intended  barely  for  augmenta- 
tions then  to  be  made  at  that  particular  time,  but  also  for  the 
making  thereof  by  the  same  oodies  in  future  times.  And  to 
confirm  and  perpetuate  the  same,  the  statute  of  the  29  Car.  2, 
c.  8,  was  made  as  followeth  t 

Sect.  1,2.  "  Whereas  divers  archbishops,  bishops,  deans, 
and  chapters,  and  other  ecclesiastical  persons,  in  obedience  to 
his  majesty's  letters  bearing  date  the  1st  day  of  June,  in  the 
12th  year  of  his  reign,  and  out  of  a  pious  care  to  improve 
poor  vicarages  and  curacies,  where  the  endowment  thereof 
was  foimd  too  small  to  aiFord  a  competent  maintenance  to  those 
that  serve  the  cure,  have  since  his  majesty's  happy  return,  upon 
their  renewing  of  leases  of  rectories  or  tithes  impropriate  or 
appropriate,  made,  or  may  hereafter  make  divers  reservations 
beyond  the  ancient  rent,  to  the  intent  the  same  should  or  might 

(e)  Ken.  Par.  Ant.  253. 
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become  payable  to  the  said  vicars  or  curates,  in  augmentation 
of  their  endowments,  which  have  been  for  the  most  part  en- 
joyed accordingly ;  but  in  regard  that  such  reservations  were 
not  made  to  the  vicars  or  curates,  or  if  they  were,  no  conve- 
nient remedy  could  be  had  by  such  vicars  or  curates  for  the 
recovery  thereof,  and  they  were  not  at  the  time  thereof  capable 
of  taking  any  interest  to  their  own  use,  whereby  the  said  pro- 
[  89  ]  visions  will  depend  upon  the  good  pleasure  of  the  successors, 
and  may  in  time  be  disappointed :  therefore  for  the  establish- 
ment of  the  same,  it  is  enacted,  that  every  augmentation  granted 
or  intended  to  be  granted  since  the  said  1st  day  of  June,  or 
which  shall  at  any  time  hereafter  be  granted,  reserved,  or  made 
payable  to  any  vicar  or  curate,  or  reserved  by  way  of  increase 
of  rent  to  the  lessors,  but  intended  to  be  for  the  benefit  of  such 
vicar  or  curate,  by  any  archbishop,  bishop,  dean,  provost,  dean 
and  chapter,  archdeacon,  prebendary,  or  other  ecclesiastical 
corporation,  person  or  persons  whatsoever,  so  making  the  said 
reservation  out  of  any  rectory  impropriate  or  portion  of  tithes 
belonging  to  them  or  any  of  them  respectively,  shall  continue 
and  remain  as  well  during  the  continuance  of  the  estate  or 
term  upon  which  the  said  auraientations  were  granted,  reserved, 
or  agreed  to  be  made  payable,  as  afterwards,  in  whose  hands 
soever  the  said  rectories  or  portions  of  tithes  shall  be  or  come ; 
which  rectories  or  portions  of  tithes  shall  be  chargeable  there- 
with, whether  the  same  be  reserved  again  or  not ;  and  the  said 
vicars  and  curates  respectively  are  hereby  adjudged  to  be  in 
the  actual  possession  thereof,  for  the  use  of  themselves  and 
their  successors,  and  the  same  shall  for  ever  hereafter  be  taken, 
received,  and  enjoyed  by  the  sdd  vicars  and  curates  and  their 
successors,  as  well  during  the  continuance  of  the  term  or  estate 
upon  which  the  said  augmentations  were  granted,  as  after- 
wards ;  and  the  said  vicars  and  curates  shall  have  remedy  for 
the  same,  either  by  distress  upon  the  rectories  impropriate,  or 
portions  of  tithes  cnarged  therewith,  or  by  action  of  debt  against 
the  person  who  ought  to  have  paid  the  same,  his  executors  or 
administrators ;  any  disability  in  the  person  or  persons,  bodies 
politic  or  corporate  so  granting,  or  any  disability  or  incapacity 
in  the  vicars  or  curates,  to  whom  or  for  whose  use  or  benefit 
the  same  are  granted  or  intended  to  be  granted,  the  statute  of 
mortmain,  or  any  other  law,  custom,  or  other  matter  or  thing 
whatsoever,  to  tne  contrary  notwithstanding." 

Sect.  3.  "  Provided  always,  that  no  future  augmentation  be 
confirmed  by  virtue  of  this  act,  which  shall  exceed  one  moiety 
of  the  clear  yearly  value,  above  all  reprizes,  of  the  rectory  im- 
propriate out  of  which  the  same  shall  be  granted  or  reserved." 

Sect.  4,  5.  "  And  every  archbishop,  bishop,  dean  and  chapter 
respectively,  on  or  before  September  29th  next  coming,  shall 
make  entry  in  their  registers  respectively,  of  every  augmenta- 
tion or  other  agreement  which  shall  be  kept  as  a  record ;  and 


2lppropriatfoii«  ^ 

a  copy  thereof,  proved  by  witnesses,  shall  be  good  evidence, 
whereupon  such  vicars  or  curates  may  recover  the  benefit  of 
such  augmentation." 

Sect.  8.  "  And  if  upon  the  surrender,  expiration,  or  other  [  ^  ] 
determination  of  any  lease  wherein  such  augmentation  hath 
been  or  shall  be  ^ranted,  any  new  lease  of  the  premises,  or  any 
part  thereof,  shall  hereafter  be  made,  without  express  continu* 
ance  of  the  said  augmentation ;  every  such  new  lease  shall  be 
utterly  void." 

Sect  7.  "And  if  any  question  shall  arise  concerning  the 
validity  of  such  grants,  or  any  other  matter  or  thing  in  this  act 
contained ;  such  favourable  constructions,  and  such  further  re- 
medy, if  need  be,  shall  be  had  and  made,  for  the  benefit  of  the 
vicars  and  curates,  as  may  be  had  for  other  charitable  uses, 
upon  the  statutes  for  charitable  uses." 

QSee  title  7£>ztit&tZy  iHuff mentation  of,  p.  184  rf,  for  the  1 

&  2  Will.  4,  c.  45,  which  partially  repeals  and  greatly  extends 
the  provisions  of  29  Car.  2.     See  also  titles  §ltfit  iftttftfS, 

(Erel^ange,  and  JUnion*— Ed.] 

Bv  the  statute  of  the  12  Anne,  sess.  1,  c.  4,  provision  is  made 
for  tne  augmentation  of  small  livings  in  the  West  Riding  of  the 
county  of  York,  by  inclosing  of  wastes  therein. 

IV.  Vicarages,  how  dissolved. 

Vicarages,  though  duly  created,  and  of  long  continuance, 
might  be  dissolved.  The  great  case  in  which  this  point  came 
under  consideration  was  that  of  Britton  and  Wade,  M.,  16 
Jac.(/).  An  appropriation  had  been  made  in  the  time  of 
King  John,  and  so  continued  till  the  reign  of  Henry  VI.,  when 
upon  the  prior's  petition  to  the  pope,  in  regard  the  priory  was 
poor,  the  pope  granted  by  his  bulls,  that  for  the  future  the 
prior  should  appoint  one  of  his  monks  to  officiate  in  the  cure, 
who  should  be  removable  at  the  will  of  the  prior.  And  this 
was  held  to  be  a  good  dissolution  ;  because  the  appropriation, 
having  been  made  before  the  15  Rich.  2,  and  4  Hen.  4,  was 
not  within  those  statutes.  But  Doderidge  and  Haughton,  Jus- 
tices, held,  that  if  the  appropriation  had  been  within  the  said 
statutes,  neither  pope  nor  ordinary  could  have  dissolved  the 
vicarage;  for  if  they  could  be  supposed  to  have  that  power,  the 
great  design  of  the  statute  of  the  2  Hen.  4,  (namely,  to  have  a 
vicar  perpetually  incumbent),  might  be  defeated  at  pleasure* 
And  tnough  such  a  power  of  dissolution  were  supposed  to  be 
consistent  with  that  statute,  it  seems  by  no  means  reconcilable 
with  the  disabling  statute  of  the  13  Eliz.  c.  10,  against  the 
granting  or  conveying  the  possessions  of  vicars,  as  well  as  of 
others,  in  any  other  manner  than  that  statute  directs  (g). 

(/)  Cro.  Jac.  515 ;  2  Ro.  Rep.  97,        {g)  Gibs.  720. 
127;  Palm.  113,  219. 
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But  notwithstanding  those  two  statutes,  and  the  opinions  of 
the  two  learned  judges  aforesaid,  when  the  case  of  Parry  and 
Banks{h)  was  brought  into  the  Exchequer  in  the  twelfth  year 
of  the  same  king,  where  a  vicarage  was  endowed  upon  an  ap- 
propriation to  the  dean  and  chapter  of  St.  Asaph,  and  in  the 
S4  Eliz.  was  dissolved  by  the  bishop,  and  united  to  the  rectory^ 
it  was  held  by  the  barons  that  the  dissolution  was  good  (i) ; 
because  the  appropriation  being  to  the  dean  and  chapter,  and 
so  remaining  in  a  spiritual  hand  which  was  capable  of  the  cure^ 
it  might  well  be  dissolved.  And  this  appropriation  being  one 
of  those  which  came  into  the  king's  hands  in  the  31  Hen.  8^ 
and  by  the  king  transferred  to  the  dean  and  chapter;  the  court 
further  resolved  that  if  the  impropriation  had  become  a  lay  fee 
in  the  hands  of  a  temporal  possessor,  the  vicarage  could  not 
have  been  dissolved,  because  that  would  be  in  effect  to  destroy 
the  cure  (A). 

Two  things  more  are  delivered  in  the  books  of  common  law, 
concerning  dissolution  of  vicarages,  and  the  union  thereof  to 
their  rectories  :  1.  That  though  a  vicarage  is  taken  out  of  the 
parsonage,  and  (for  the  poverty  and  necessity  thereof)  may  be 
dissolved  and  reunited,  to  supply  the  parsonage ;  yet  the  not 
presenting  for  a  long  time  (as  for  160  years,  which  was  the  case 
in  the  books),  shall  not  be  a  discontinuance  of  the  vicarage (Z); 
but  something  ought  to  be  shown  of  the  act  of  reuniting.  2.  If 
a  vicarage  is  to  be  dissolved  into  a  parsonage  presentative,  the 
king's  licence  is  not  necessary,  because  no  loss  accrues  to 
the  crown }  but  if  it  is  to  be  dissolved  into  a  parsonage  appro- 

f>riatorv,  there  must  be  the  king's  licence^  because  he  for  ever 
oseth  nis  title  by  lapse  (in). 

If  the  parson  appropriate  who  is  patron  of  the  vicarage  of 
the  same  church,  doth  present  the  vicar  to  the  parsonage,  this 
is  a  reunion  of  the  vicarage  to  the  parsonage,  so  that  uie  pre-* 
sen  tee  shall  have  all  the  tithes  and  other  profits  of  the  church  (n). 
Per  Windham^  J.,  all  appropriations  are  preternatural,  and  the 
church  during  such  time  is  in  bondage^  and  therefore  by  pre- 
sentation is  made  presentative  (o). 

[  92  ]     Tke  usual  Form  of  the  Endowment  of  a  Vicarage  was  to  this 

effect. 

Vniversis  Christi  fideUhus  prcesens  scriptum  visuris  vel  audituris ; 
Rohertus  permissione  divinu  Carliolensis  ecclesia  minister  humiliSf 
saluiem  in  Domino  sempiternam.  Cum  nos  ad  taxationem  perpetua 
vicarice  ecclesitB  de  Orton  nostra  dioceseos  vocati,  priori  et  conventtU 
ecctesia  de  Cunninshed  prcedictce  ecclesia  rectoritms  quod  taxatumi 
pradictce  interessent,  si  sUn  viderint  expedire^  authoritate  apostoUca 

(A)  AfUiirCs  case,  Cro.  Jac.  518;  2  he  ought  not  to  take  advantage.  Cro. 

Ro.  Rep.  100;  Palm.  114.  Eliz.  873. 

(i)  See  the  true  reason  in  the  notes  (m)  Austin's  case,  Cro.  Jac.  518; 

to  17  Vin.  Ab.  304,  pi.  6.  Gibs.  720. 

{k)  Gibe.  720.  (n)  Wats.  c.  17. 


(I)  For  the  aot  presenting  a  vicar 
18  ttie  de&ult  of  the  patBOD,  of  which 


(o)  1  Keb.  906. 
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prcecepiuemus ;  ac  super  valorem  predictise  ecclesia  eadem  authoritate 
per  virosfide  dignosctd  hocjuratos  et  examinatos  plenarie  inqukitiones 
fecitsemus ;  prcedictus  prior  pro  se  et  couventu  suo  in  prceseniia  nostra 
constituttu,  auoad  taxationem  prcedictam  ordinationi  nostra  totaliter  se 
submisit,  Nos  igitur  invocata  Spiritus  Sancti  gratia^  prcedictisfacul^ 
taiihus  pensatis  prcedictce  ecclestce,  authoritate  prcedicta,  in  prcedictce 
ecclesice  vicariam  perpetuam  taxamus  quatuor  libras  et  quatuordecim 
sohdos.  Pro  prcedicta  summa  pecunice,  perpettue  assignamus  eidem 
vicari^e  portiones  inferius  scriptas;  videlicet^  duos  mansionest  cum 
duabus  bovatis  terrce,  cum  omniims  earundem  easmentis  et  periinentibus 
omnimodis  infra  villam  et  extra^  ad  easdem  mansiones  cttm  duabus 
bonaiis  terra  ad  ipsas  speciantibuSf  qu4»  propinquior^s  sunt  ecclence 
prcedkt^e ;  et  oames  obi)entiotieSf  tnortuaria  viva  et  moarhM^  ei  ewrum 
optima  vesHmenta ;  oblaHoaeSt  videlicet,  die  mmmm  sanctorum^  die 
mUalis  Domini^  die  pur^cationis  beatot  Maria,  et  die  pasckaUs ;  tn 
ttuptiis^  obitibus,  purificationibuSf  et  i»  omnibus  aliis  devotionibus  dicta 
ecclesia  provenientibus ;  nee  non  lance  et  agiiorum,  et  si  oves  et  agni  ante 
festum  sancti  Martini  in  hyeme  non  tondeanlur,  vel  post  dictum  feslum 
quovis  casu  fortuito  moriantur,  decimce  solvantur  debito  modo  et  exi- 

fantur ;  lini,  et  cannabis,  et  molendinorumy  et  alias  minutas  decimas 
jscorum,  pannagii  sylvarum,  et  aliarum  arborum  si  oendantur,  stag* 
narum,  cofumbanorum,  hortorum,  turborum  in  hcis  quibus  fodiuntur, 
aucarum,  et  anatum,  oeorum  et  pullorum,  nee  non  porcellorum,  opium 
melks  et  cera,  artijiciorum,  negotiationum,  nee  non  stipendiorum,  ei 
omnium  prooentuum  rerum  aiiarum,  de  catero  satisfaciant  eeclesia 
pradicke  competenter,  til  de  jure  teneantur;  et  etiam  decimas  garba^ 
rum  pradietarum  duarum  bovatarum  terra  pradkta  vicaria  asdg* 
natarum*  (Exceptis  decimis  albis  pulUnorum  et  viiukrum,  decima 
Jcem,  nee  non  et  decima  propriorum  omnium  pradicti  prioris  et  con^ 
ventus  in  pradicta  parocnia  existentium,  cm  quas  rectori  volumus  as* 
signari.)  Ita  quoa  vicarius  qui  pro  tempore  fuerit  omnia  onera  ordi^ 
naria  et  extraordinaria  pro  portione  ipsi  contingente,  videKcet,  pro  f  93  ] 
tertia  parte,  plenarie  sustineoit.  Ipso  vero  vicario  cedente  vel  dcce- 
dente,  pradicti  prior  et  conventus  liberam  haheant  facultatem  ad  eon- 
dem  vicariam  cfericum  idoneum  prasentandi.  In  cuius  rei  testimonium 
prasenti  scripto  sigillum  nostrum  apponi  fecimus ;  daium  apud  Romam 
septimo  idus  Aprtks,  anno  Domint  millesimo  ducentesimo  sexagesimo 
tertiOf  et  poniifKoius  nostri  anno  quinto. 

The  law  concerning  the  residence  of  vicars  upon  their  bene- 
fices, is  inserted  under  the  title  %e0ilienre. 


^qumiaWw^—^ee  W^tit^  «tlnm« 
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LXHOUGH  archdeacons  in  these  latter  ages  of  the  churches 
have  usually  been  of  the  order  of  presbyters,  yet  anciently  they 
were  no  more  than  deacons.  So  Hieron.  ep.  85,  ad  Evagr. 
*'  aut  diaconi  eligant  de  se  gttem  industrium  noverint  et  archi- 
diaconum  vocentJ*  He  was  the  principal  deacon,  as  the  archi- 
presbyter  was  the  principal  presbyter  of  each  church.  It  is 
matter  of  great  dispute  whether  he  was  elected  by  the  deacons 
or  appointed  by  the  bishop ;  but  it  would  seem  that  he  was 
usually  a  person  possessing  such  influence  in  the  church  as  to 
be  chosen  the  bisnop's  successor.  The  primitive  offices  of  the 
archdeacon  may  be  all  enumerated  under  five  heads.  First,  to 
attend  the  bishop  to  the  altar  and  to  order  all  things  relating 
to  the  inferior  clergy  and  the  ministrations  in  the  church.  Se- 
condly, to  assist  the  diocesan  in  the  distribution  and  manage- 
ment of  the  ecclesiastical  revenues.  Thirdly,  to  assist  him  also 
in  preaching ;  for  as  any  deacon  was  authorized  to  preach  by 
the  bishop's  leave,  so  the  archdeacon,  being  the  most  eminent 
of  the  deacons,  was  more  frequently  selected  for  the  discharge 
of  this  duty.  Fourthly,  he  also  bore  a  part  with  the  bishop  in 
the  ordination  of  the  inferior  clergy ;  such  as  subdeacons,  aco- 
lythists,  &c.  (see  tit  £lCOlpt||).  Fifthly,  the  archdeacon  was 
sJso  invested  with  authority  to  censure  the  inferior  clergy,  but 
not  the  presbyters,  that  is  to  say,  not  in  the  first  ages  of  the 
church ;  but  some  time  before  the  compilation  of  the  Decretum 
by  Gratian,  the  practice  of  choosing  archdeacons  from  the 
order  of  presbyters  had  begun.  So  also  it  appears  doubtfiil 
whether  the  archdeacon's  power  anciently  extended  over  the 
whole  diocese  or  was  confijied  to  the  city  or  mother  church. 
During  the  middle  ages  of  the  church  it  was  undoubtedly  co- 
extensive with  the  diocese.  Isidorus  Hispalensis,  who  lived 
at  the  beginning  of  the  seventh  century,  describes  his  office  as 
follows  {q) :  "  Solicitudo  quoque  parochiarum  et  ordinatio  et 
jurgia  ad  ejus  pertinent  curam.  Pro  reparandis  dicecesanis 
basilicis  ipse  suggerit  sacerdoti,  .  Ipse  inquirit  parochias 
cum  jussione  episcopi  et  arnamenta  vet  res  basilicarum  paro- 
chiarum et  libertatum  episcopo  idem  refert*'  His  office  was 
distinguished  by  the  several  epithets  of  "  Chorepiscopus,*  de- 
rived probably  firom  the  words  "  cor  Episcopi^  as  deacons 
were  called  the  eyes,  ears,  and  mouth  of  the  bishop  (r),  and  of 

{p)  [Bingham's  Antiqaities  of  the  94,  x.  1, 23;  Lynd.  49;  Atk.  52, 93.— 

Christian  Church ;  Stillingfleet's  Mis-  £d.] 

cell.  242 ;    and  Ecclesiastical  Cases,        (9)  [See  ep.  ad  Ludifred.  et  apud 

14 ;  WUkins'  Concttia,  1 ;  Dugdale's  Grat.  Dist.  25,  c.  1.] 
Monasticon  Anglicanum.     See  also        (r)  [Const.   Apost  lih.  ii.  c.  44, 

Corp.  Jur.  Can.  Dist.  25j  c.  1 ;  Dist  1.  3,  c.   19;    Clement's  Epistle  to 

James,  &c. — Ed.] 


*'  ocultis  Episcopi,''  as  he  is  designated  in  the  Decretals  (s)  and 
by  the  Council  of  Trent  (0,  as  well  as  by  more  ancient  authors. 

[^The  original  of  this  office  is  lost  in  great  obscurity^  and  its 
exact  date  has  been  the  subject  of  much  dispute.  All  that  can 
be  alleged  with  certainty  seems  to  be  that  inasmuch  as  it  is 
mentioned  by  St.  Jerome  and  other  writers  of  the  fourth  cen- 
tury^  it  must  have  been  instituted  before  that  period.  Stilling- 
fleet  says,  "  By  the  4th  council  of  Toledo  the  bishop  was  to  visit 
his  whole  diocese  parochially  every  year.  The  Gloss  saith, 
if  there  were  occasion  for  it ;  and  that  the  bishop  may  visit 
as  often  as  he  sees  cause  ;  but  if  he  be  hindered,  the  canon  saith, 
he  may  send  others  (which  is  the  original  of  the  archdeacon's 
visitation)  to  see  not  only  the  condition  of  churches,  but  the 
lives  of  the  ministers"  The  early  ecclesiastical  records  of  our 
own  country  mention  the  archidiaconal  dignity  as  a  part  of  the 
cathedral  constitution.  The  archdeacons  are  described  as 
members  of  the  chapter,  whose  particular  office  it  was  to  assist 
the  bishop  in  the  exterior  government  of  the  church,  while  the 
du^  of  others,  such  as  the  dean  and  chancellor,  was  connected 
with  their  residence  in  the  cathedral  (w).  Thus  the  chapter  of 
Lincoln  is  said  to  have  been  transplanted  by  RenDdgius,  Bishop 
of  Lincoln,  from  Dorchester,  who  placed  there  a  dean,  trea- 
surer, precentor,  and  seven  archdeacons  (or).  In  Salisbury,  a 
narrower  diocese,  there  were  four  archdeacons.  "  Quatuor 
itaque  sunt  persona  in  ecclesid  Sarisburiensi  decanus :  cantor, 
cancellarius,  thesaurarius,  quatuor  archidiaconi,^  &c.(y)  When 
Bishop  Douglas,  of  Moray  in  Scotland,  erected  the  church  of 
Spjoiy  into  the  cathedral  church  of  Moray,  he  wrote  to  the 
dean  and  chapter  of  Lincoln  for  advice,  in  obedience  to  which 
he  appropriated  one  canonry  to  an  archdeacon.  "  Investietur 
autem  archidiaconus  et  installabitur  inprwdictd  canonia  sicut 
cananicus  in  ecclesid  Lincoln"  {z).  The  archdeacons  were 
empowered  to  hold  rural  chapters  and  elect  rural  deans  (a), 
and  at  such  rural  chapters  they  communicated  to  the  clergy 
the  canons  enacted  by  the  bishop,  with  the  consent  of  the 
chapter. 

Qlt  seems  that  longer  leave  of  absence  from  his  cathedral 
was  granted  to  an  archidiaconal  canon  on  account  of  the  par- 
ticular nature  of  his  duties  (J).  When  the  see  and  cathedral 
church  of  Peterborough  was  founded  by  Henry  VIIL,  the 
charter  expressly  states  that  the  archdeacon  of  Northampton, 
now  removed  from  the  diocese  of  Lincoln  to  that  of  Peterbo- 

(«)  [Lib.  1.  tit.  23,  c.  9.]  (x)  [Anglia  Sacra,  i.  p.  150.] 

(0  [Se«8. 24,  c.  12.  de  Reform.]  (y)  [Wilk.  i.  p.  741.] 

(u)  [See  8tat.  Licliefield,  a.  c.  1 1 94 ;         {z)  [Wilk.  i.  p.  532.] 
Wilk.  i.  p.  498.    "  Archidiaconi  offi-        (a)  [Sec  Ayliffe,  Par.  p.  99,  and 

ciales  sunt  episcopi,  quorum  officium  Constit.   ^gidii    Sarisbur.   Episcop. 

xnexterioribusadminittrationibuscon-  a.  c.  1256;  Wilkins,  i. — Ed.] 
ix»dt."— Ed.]  (6)  [Wilkins,  i.  p.  559.] 
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rough,  should  have  the  sanie  place  in  the  new  cathedral  which 
he  had  held  in  that  of  Lincoln  (c).     The  laxer  practice  of  mo- 
dem times  has  allowed  archdeacons  to  be  prebendaries  of  ca- 
thedrals in  another  diocese,  and  to  reside  at  a  considerable  dis- 
tance from  that  over  which  they  preside.  Nor  are  there  wanting 
instances  where  archdeacons  hold  no  cathedral  appointment  in 
any  diocese.     By  the  canon  law  (d)  a  person  may  have  a  pre- 
bend in  one  church  and  a  prebend  in  another,  but  not  an  arch- 
deaconry in  two  churches  at  one  and  the  same  time.     By  1  & 
Arcbdeacona,  ^  yicU  c.  106,  an  act  for  abridging  pluralities  and  enforcing 
b**'^  &T^   residence,  it  is  enacted,  that  an  archdeacon  may  under  certain 
Vict.  c.  106.   limitations  hold  together  with  his  archdeaconry  two  benefices, 
one  of  which  is  situated  within  the  diocese  of  which  his  arch- 
deaconry forms  a  part,  or  one  cathedral  preferment  in  any  col* 
legiate  or  cathedral  church  of  the  diocese  of  which  hit  arek^ 
deaoonry  forms  a  part,  and  one  benefice  situate  within  such 
diocese. 
How  by  3  &       C'^^  recent  act  of  the  3  &  4  Vict.  c.  113,  s.  S7,  enacts,  that 
Vict.  c.  113.    liereafter  no  person  shall  be  appointed  archdeacon  who  has 
not  been  six  years  complete  in  priest's  order.     See  this  act  at 
the  end  of  title  SDeQtl  anO  C||apter0  for  the  other  privileges 
which  it  confers  on  archdeaconries. — Ed.^ 

For  leases  made  by  archdeacons,  or  sole  corporations,  see 

title  IcajafejS* 

Original  of  1.  As  dcacons  were  all  originally  the  attendants  and  servants 
Arcbdeacona.  ^f  ^gjj.  several  bishops  in  church  affairs,  so  it  is  certain  that 
about  the  end  of  the  third  century,  there  was  in  several  dio- 
ceses one  chosen  out  from  among  the  rest,  who  had  the  title  of 
archdeacon :  and  by  degrees  this  office  became  universal ;  and 
they  who  had  it^  being  always  near  the  bishop,  so  improved 
their  advantage,  that  in  process  of  time  they  began  to  share 
with  the  bishop  in  his  authoritv{e). 

But  as  the  archdeacons,  in  their  original  institution,  had  no 
relation  to  the  diocese,  but  only  to  the  episcopal  see;  so  it  was 
by  several  steps  and  degrees  that  they  attained  to  the  power 
they  now  enjoy.  At  their  first  institution,  their  proper  business 
was  to  attend  the  bishop  at  the  altar,  to  direct  the  deacons  and 
other  inferior  officers  in  their  several  duties  for  the  orderly 
performance  of  divine  service,  to  attend  the  bishops  at  ordina- 
tions, and  to  assist  him  in  the  management  of  the  revenues  of 
the  church ;  but  without  any  thing  uiat  could  be  called  juris- 
diction in  the  present  sense  of  the  word,  either  in  'the  cathe- 
dral or  out  of  it  (f). 
[  94  ]  All  that  while,  the  chorepiscopi  had  the  inspectaoRi  under 
the  bishop,  of  the  clergy  in  the  country,  and  of  those  parts  of 

(c)  TDugdale,  Mon.  Anglic  Peter*       (e)  Jofans.  57;  Gibs.  969. 
borough.]  (/)  Gibs.  969. 

(cO[X.3,5,14.] 


the  diocese  which  were  remote  from  the  episcopal  see ;  till  in 
the  council  of  Laodicea,  in  the  year  360,  it  was  ordained,  that 
no  bishops  should  be  placed  in  country  villages,  but  only  iti- 
nerant or  visiting  presbyters.  But  the  archdeacon,  bein?  al« 
ways  near  the  bishop,  and  the  person  mainly  entrusted  by  him, 
grew  into  credit  and  power,  and  came  by  degrees  (as  occasion 
required)  to  be  employed  by  him,  in  visiting  the  clergy  of  the 
diocese,  and  in  the  dispatch  of  other  matters  relating  to  the 
episcopal  care :  so  that  by  the  beginning  of  the  seventh  cen- 
tury, he  seems  to  have  been  fully  possessed  of  the  chief  care 
and  inspection  of  the  diocese,  in  subordination  to  the  bishop  (^), 

But  this  is  to  be  understood  with  a  twofold  distinction  from 
the  present  state  and  measure  of  archidiaconal  power ;  1.  That 
he  was  employed  generally  throughout  the  diocese,  si  the 
pleasure  of  the  bishop.  Such  an  archdeacon  John  de  Athon 
calls  the  general  archdeacon,  who  hath  not  an  archdeaconry 
distinctly  limited,  but  supplieth  the  place  of  the  bishop  as  his 
vicar  universally,  by  way  of  distinction  from  that  archdeacon 
who  hath  a  distinct  limitation  of  his  archdeaconry,  and  a  separate 
jurisdiction  from  that  of  the  bishop.  And  tiie  first  of  these  is  the 
archdeacon  that  we  find  described  in  the  body  of  the  canon  law. 
2.  That  the  power  of  the  archdeacons  in  that  ancient  state  was 
chiefly  a  power  of  inquiry  and  inspection,  which  Lindwood  calls 
a  simple  inquiry,  where  he  says,  that  of  common  right  the 
archdeacon  hath  power  of  visitation  by  way  of  simple  inquiry, 
as  the  bishop's  vicar ;  but  in  such  inquiry  ne  hath  no  power  to 
make  corrections  in  his  own  name,  except  in  smaller  matters, 
unless  custom  give  him  that  power.  The  like  doctrine  to  that 
which  had  been  delivered  long  before  by  John  of  Athon.  Of 
common  right,  saith  he,  the  archdeacons  have  no  power  to 
usurp  the  greater  matters  to  themselves,  but  only  to  report  'or 
intimate  the  same  to  the  bishops.  Beyond  this,  all  the  rights 
that  any  archdeacon  enjoys,  of  what  kind  soever  they  be,  sub- 
sist by  grants  from  the  bishops,  either  made  voluntarily,  to 
enable  archdeacons  to  visit  with  greater  authority  and  effect ; 
or  of  necessity,  as  claimed  and  insisted  on  by  archdeacons 
upon  the  foot  of  long  usage  and  custom.  But  whatever  might 
be  the  motive  to  these  concessions  on  the  part  of  the  bishops, 
it  seemeth  that  the  powers  enjoyed  by  archdeacons,  beyond 
that  which  they  claim  of  common  right,  accrued  to  them  by  [  95  ] 
express  ^ant  or  composition  (however  the  evidences  may  be 
lost);  it  Deing  hard  to  imagine  how  deans  and  chapters,  arch- 
deacons, or  any  other  persons,  should  be  allowed  to  prescribe 
agunst  a  bishop  for  any  branches  of  episcopal  jurisdiction,  and 
much  more  for  an  exemption  from  it  (a). 

But  in  virtue  of  such  grants,  and  of  institution' to  the  office 
they  are  annexed  to,  not  only  the  jurisdiction  he  enjoys  is  in 

(g)  Gibs.  969.  (A)  Gibs.  969,  976. 
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the  eye  of  the  law  ordinary  jurisdiction,  as  being  in  reality  a 
branch  of  episcopal  power,  but  he  himself  is  properly  ordi- 
narius,  and  is  recognized  as  such  by  the  books  of  common 
law,  which  adjudge  an  administration  made  by  him  to  be  good, 
though  it  is  not  expressed  by  what  authority,  because  as  done 
by  the  archdeacon,  it  is  presumed  to  be  done  jure  ordinario  (i). 
As  to  the  divisions  of  dioceses  into  archdeaconries,  and  the 
assignment  of  particular  divisions  to  particular  archdeacons ; 
this  is  supposed  to  have  begun  a  little  after  the  Norman  con- 
quest, when  the  bishops,  as  having  baronies,  and  being  tied  by 
the  constitutions  of  Clarendon  to  a  strict  attendance  upon  the 
kings  in  their  great  coimcils,  were  obliged  to  larger  delegations , 
of  power  for  the  administration  of  their  dioceses,  than  till  that 
time  had  been  accustomed  (A).  [[So  AylifFe  says,  "  We  meet 
with  no  archdeacons  vested  with  any  kind  of  jiurisdiction  in  the 
Saxon  times  (Z)." — Ed.T 

For  in  the  charter  ot  William  the  Conqueror,  for  appointing 
the  cognizance  of  ecclesiastical  causes  m  a  distinct  place  or 
court  from  the  temporal,  the  archdeacon  is  mentioned  in  his 
ancient  general  state  as  the  bishop's  vicar ;  where  it  is  said, 
that ''  no  bishop  or  archdeacon  shall  any  longer  hold  pleas  in 
the  hundred  concerning  episcopal  matters.'*  And  as  this  char- 
ter did  establish  what  we  call  the  Consistory  Court  of  the 
bishop  in  every  diocese ;  so  it  did  enable  the  bishop  by  de- 
grees to  assign  to  particular  persons  what  share  of  episcopal 
jurisdiction  he  thought  fit,  to  be  exercised  archidiaconally 
within  the  districts  by  him  appointed.  And  as  this  exercise 
by  long  usage  grew  into  a  claim,  so  those  claims,  stiiBy  main- 
tained on  the  part  of  the  archdeacons,  ended  in  compositions. 
Which  said  assignment  of  particular  powers  to  particular  per- 
sons, within  their  proper  districts,  put  an  end  to  the  general 
capacity  of  archdeacons,  as  vicars  general  throughout  the  whole 
diocese,  and  made  way  for  those  officers  who  are  known  in 
our  provincial  constitutions  and  the  glosses  upon  them  by  the 
names  of  vicar  general,  official,  and  chancellor  to  the  bishop, 
and  who  are  vested  with  a  delegated  power  to  exercise,  in  the 
[  96  ]  place  of  the  bishop,  all  such  jurisdiction  as  hath  not  been 
granted  away  to  others,  or  that  he  hath  not  in  the  commission 
reserved  to  himself  (wi). 
"^iriir  ^'  Archdeaconries  are  commonly  given  by  bishops,  who  do 

^  °  '  therefore  prefer  to  the  same  by  collation.  But  if  an  archdea- 
conry be  in  the  gift  of  a  layman,  the  patron  doth  present  to 
the  bishop,  who  institutes  in  like  manner  as  to  another  bene- 
fice ;  and  then  the  dean  and  chapter  do  induct  him ;  that  is, 
after  some  ceremonies  place  him  in  a  stall  in  the  cathedral 
church  to  which  he  belongeth,  whereby  he  is  said  to  have  a 

(i)  Gibs.  970.  (/)  [Parer.  97.] 

{k)  Ibid. ;  1  Warn.  275.  \m)  Gibs.  970. 


jarclitieacon.  96 

place  in  the  choir  (n).    [[And  where  there  is  this  loctis  in  choro, 
a  guare  impedit  lies  for  an  archdeaconry  (o). — Ed.)] 

Archdeacons  by  the  13  &  14  Car.  2,  c.  4,  are  to  read  the 
common  prayer  and  declare  their  assent  thereunto,  as  other 
persons  admitted  to  ecclesiastical  benefices ;  and  also  must 
subscribe  the  same  before  the  ordinary;  but  they  are  not  • 
obliged  by  the  13  Eliz.  to  subscribe  and  read  the  Thirty-nine 
Articles;  for  although  an  archdeaconry  be  a  benefice  with  cure, 
yet  it  is  not  such  a  benefice  with  cure  as  seems  to  be  intended 
by  that  statute,  but  only  such  benefices  with  cure  as  have  par- 
ticular churches  belonging  to  them  (p). 

And  they  are  to  take  the  oaths  at  the  sessions,  as  other  per- 
sons qualifying  for  ofiices. 

[[^'  In  places  where  both  the  bishop  and  archdeacon  do  by 
prescription  or  composition  visit  at  several  times  in  one  and 
the  same  year,  the  archdeacon,  or  his  ofiicial,  shall  within  one 
month  next  after  the  visitation  ended  that  year,  and  the  pre- 
sentments received,  certifie  under  his  hand  and  seal  to  the 
bishop  or  his  chancellour,  the  names  and  crimes  of  all  such  as 
are  presented  in  his  said  visitation,  to  the  end  the  chancellour 
may  not  convent  the  same  person  for  the  same  crime,  for  which 
he  is  presented  to  the  archdeacon ;  which  course  the  chan- 
cellour is  in  like  manner  to  observe,  in  reference  to  the  arch- 
deacon, after  the  bishop's  visitation  ended.  The  which  was 
ordained  to  prevent  the  prosecution  of  the  same  party  for  the 
same  fault  in  divers  ecclesiastical  courts  (g).  And  in  cases  of 
remitting  causes  firom  the  inferiour  judge,  the  archdeacon  can- 
not remit  the  cause  to  the  archbishop,  but  he  must  remit  it  to 
his  bishop,  and  he  to  the  archbishop  (r). 

[["  The  archdeacon  within  the  jurisdiction  of  his  archdea- 
conry may,  by  virtue  of  his  office,  have  his  visitation,  if  he  so 
please,  or  need  shall  require,  once  every  year ;  but  of  neces- 
sity he  is  to  have  his  triennial  visitation  («)•  But  whether  of 
common  right,  and  by  the  jiis  commune,  the  archdeacon  may 
visit  within  the  jurisdiction  of  his  archdeaconry  is  some  ques- 
tion, yet  resolved  by  distinguishing  whether  the  visitation  be 
made  per  modum  scrutationis  simplicis  by  the  archdeacon,  as 
the  bishop's  vicar,  and  so  he  may  visit  of  common  right ;  but 
if  in  such  enquiries  he  take  upon  him  nomine  suo  proprio  to 
correct  faults,  other  than  such  small  ones  as  wherein  custome 
may  warrant  him ;  in  such  case  it  is  held,  that  he  hath  not 
power  of  visitation  de  jure  communi  (t).  And  in  all  such 
things  as  belong  to  his  visitation  he  hath  jurisdiction,  and  by 
custome  over  lay-persons,  as  well  as  over  the  clergy.     It  seems 

(fi)  Wats.  c.  J  5.  (9)  [Can.  120, 121.] 

(0)  [Cro.  Eliz.  141 ;  Smallwood  v.        (r)  [Trin.  11  JacJ 
Bishop  qf  Coventry,   Godolph.   62,        (s)  [Lind.  de  Ofnc.  Arcliid.  c.  i. 

66,2  ^^^^'  Viaitatione  gloss.] 

(p)  Wats.  c.  15.  (0  [Lindw.  ibid.] 
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therefore  he  may  doe  all  such  things,  as  without  the  doing  and 
dispatch  whereof  his  jurisdiction  could  not  clearly  appear  («) ; 
and  therefore  wherever  he  may  take  cognizance  of  a  matter^ 
there  he  may  also  give  sentence  and  condemn  (or),  which  is 
supposed  to  hold  true  by  custome,  and  inasmuch  as  the  cog- 
nizance and  reformation  of  such  matters  do  belong  to  the 
ecclesiastical  court ;  whence  it  is  that  an  archdeacon  may  im- 
pose a  penalty  on  laymen  for  the  not  repairing  their  parish 
church  within  his  jurisdiction  (y).  For  it  is  expressly  en- 
joyned  and  ordained,  *  That  archdeacons  and  their  officials 
shall,  at  their  visitation  of  churches,  take  the  condition  of  the 
fabrick  thereof  into  special  consideration,  specially  of  the 
chancel ;  and  in  case  there  be  need  of  reparations,  shall  set  or 
fix  a  time  within  which  such  reparations  shall  be  finished, 
which  time  is  likewise  to  be  set  under  a  certain  penalty  («). 

[['^  By  the  canon  law  a  man  cannot  be  an  archdeacon  under 
the  age  of  twenty-five  years  (a).  And  by  the  council  of  Trent 
he  ought  to  be  a  licentiate  in  law  or  divinity  (ft).  They  are 
called  the  chief  of  the  deacons  (c),  in  whom  there  is  an  eccle- 
siastical dignity  inherent  jure  communu  And  in  some  places 
they  have  this  dignity  sine  officio ;  for  Innocentius  observes, 
That  in  ecclesia  Parmensi  archidiaconue  nullum  exercet  offi^ 
cium,  et  nihilominus  dignitatem  habet  (d).  But  regularly,  ac- 
cording to  the  canon  law,  archdeacons,  as  to  their  dignity, 
ofiice  and  degree,  are  to  be  reputed  according  to  the  la^, 
usage  and  custome  of  their  own  church  and  chapter  (e).  The 
archdeacon  is  oculus  episcopi,  and  ipso  jure  his  vicar  in  visita- 
tions, corrections,  and  dispensations  in  matters  ecclesiastical 
within  his  jurisdiction,  he  hath  powef  of  reforming  the  clergy, 
of  examining  and  presenting  to  the  bishop  such  as  are  to  be 
ordained,  and  of  putting  into  possession  such  as  are  presented, 
instituted  and  inducted  into  ecclesiastical  benefices. 

[["  Cardinal  Otho,  in  his  Canon  J)e  ArcKiditiconis,  hath  or- 
dained. That  all  archdeacons  do  prudently  and  faithfully  visit 
the  churches  within  their  respective  archdeaconries,  as  touch- 
ing the  sacred  vessels  and  vestments  thereof,  and  generally  to 
enquire  into  the  temporalities  and  spiritualities  belonging  to 
the  same,  and  that  they  endeavour  to  amend  what  they  find 
amiss :  also,  that  they  grieve  not  the  churches  with  superfluous 
charges  or  expences,  but  require  onely  moderate  procurations 


(u)  [L.  cui  Jurifldictio  fS,  de  Jurifld.        (a)  [CatL  Nullm  in  propotittun,  60. 

I.  JudJ  DUt.] 

(jt)  [Extr.  de  Caus.  Poss.  et  prop.        (6)  [Cone.  Trid.  8,  Cesaio  de  Re- 


c.  cum  Super,  et  de  Offic.  Deleg.  c.  ex  form,  general.  Can.  12.] 

Li  tens.]  (c)  [C.  1,  de  Scrutin.  in  ord.  faci- 
ei) [Extr.  eod.  c.  ult.  et  Extr.  de  end.] 

Oific.  Ord.  c.  i.  et  Lindw.  ubi  supr.  {d)  [Innocent,  in  e.  de  multa  de 

verb.  Im^eritiam.]  PrselM&nd.] 

{z)  [Lindw.  de  Offic.  Arcbid.  c.  (e)  [Hoetiens.  Sum.  de  Offic.  Ar« 

Archidiaconi.]  cbid.] 
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in  their  visitations ;  wherein  they  may  not  presume  to  reeeire 
money  of  any  when  crimes  are  to  be  corrected  or  punished, 
nor  sentence  any  unjustly,  on  purpose  to  extort  money  from 
them,  on  pain  of  double  the  summ  to  pious  uses  at  the  dis- 
cretion of  the  bishop,  besides  other  ecclesiastical  punish- 
ment if). 

^*  The  canon  law  doth  distinguish  of  archdeacons ;  the 
whole  title  throughout  {g)  regularly  speaks  of  an  archdeacon 
general,  who  hath  not  any  arcndeaconry  distinctly  limited,  Sed 
tanquam  vicarius  fungitur  vice  episcopi  universaliter^  and 
dotn  represent  the  bishop  (k).  Otherwise  it  is  in  him  who 
hath  a  distinct  limitation  of  his  archdeaconry,  for  then  he  hath 
a  jurisdiction  separate  from  the  bishop,  which,  where  it  is  by 
custome,  may  be  prescribed  (t).  Consonant  to  this  seems  that 
difference  which  the  ludges  took  in  the  case  between  Chiver-^ 
tan  and  Trudgeon,  wnerein  they  held  and  agreed.  That  there 
is  a  jurisdiction  of  one  archdeacon,  and  there  is  the  jurisdiction 
of  another,  which  is  but  a  peculiar  jurisdiction ;  for  the  arch- 
deacon is  an  officer  who  hath  a  court  of  his  own,  in  which  he 
hath  the  probate  of  testaments  dejure.  And  Doderidge,  Jus- 
tice, said,  'That  he  is  a  principal  officer  belonging  to  the 
bishop,  et  est  quasi  ocultts  episcopi;*  but  otherwise  it  is  of  one 
who  hath  but  a  special  jurisdiction,  as  the  archdeacon  of  Rich- 
mond hath  to  make  institutions;  and  so  SI  Hen.  6,  23,  the 
dean  of  Paul's  in  that  case  hath  special  authority  in  St  Pan- 
cridge  (A). 

[^"  In  the  case  between  Gastrell  and  JoneSy  it  was  said  by 
Ley,  Chief  Justice,  *  That  it  is  to  be  considered,  what  autho- 
rity the  archdeacon  hath  in  his  own  nature,  as  such,  and  what 
power  he  may  have  by  prescription,  or  otherwise.'  The  arch- 
deacon is  a  minister  subordinate  to  the  bishop,  viz.  deputy  and 
vicar,  or  an  officer  under  him :  for,  in  case  of  induction,  the 
bishop's  warrant  is  necessary  to  impower  him  to  give  the  same. 
He  hath  also  judicial  power,  but  it  is  not  exclusive  to  the  epis- 
copal authority,  but  the  bishop  is  his  superiour  (/)." 

SBy  the  canon  law,  if  one  having  a  benefice  with  cure  of  Arehd«a- 
s  accepts  an  archdeaconry,  the  archdeaconry  is  void,  but  it  S* rTBenlflce 
is  expressly  provided  by  21  Hen.  8,  c.  13,  "that  no  deanry,  b^g'Jj^u^/"* 
archdeaconry,  &c.  shall  be  taken  or  comprehended  under  the  liw!**"  * 
name  of  a  benefice  having  cure  of  souls  in  any  article  above 
specified."    This  was  so  declared  in  UnderhilVs  case  (w). 

rSection  124  of  1  &  2  Vict.  c.  106,  though  it  seems  to  com- 
prehend an  archdeaconry  under  the  title  "  Cathedral  Prefer- 

(/)  [Conttit  Othonis,  de  Archi-  (k)  [HilL  17  Jac.  B.R.  Case  CAi- 

diaconis.1  verton  and  Trudgeon^  Roll.  R«p.] 

(^)  \P^  Offic  Archidiac.]  (/)  [Godolph.  Rep.  Canon,  from 

(A)  [£xtn.  de  Consue.  non  puta-  p.  63  to  05. — Ed.] 

mus.]  (m)  [Leon.  Rep.;  Godolph. 62.] 

(i)  [Gloss,  in  ver.  Visitent.  diet. 
Const.  Otho.] 
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metit/'  makes,  as  it  has  been  stated,  a  special  exception  in 
favour  of  the  office  by  allowing  an  archdeacon  to  hold  two 
benefices  with  his  archdeaconry,  a  permission  not  accorded  to 
the  holders  of  other  cathedral  preferments. 

[[The  term  "Benefice,"  is  defined  by  the  124th  section  of 
this  act,  and  by  21st  of  2  &  3  Vict.,  and  neither  of  these  defi- 
nitions includes  an  archdeaconry.  It  is  said(n),  that  a  prebend 
being  an  ecclesiastical  benefice  and  not  a  mere  office,  the  crown 
may  alienate  it  or  annex  to  it  an  archdeaconry,  the  archdeacon 
being  a  corporation  sole,  and  also  a  spiritual  person  capable  of 
discharging  all  the  duties  and  exercising  all  the  functions  be- 
longing to  a  prebend,  but  an  annexation  once  made  cannot  be 
severed. 
Niimbor  of  [["  Tlic  dioccscs  within  this  realm  of  England,"  (says  Godol- 
phin),  "are  divided  into  several  archdeaconries,  they  being 
more  or  less  in  a  diocese  according  to  the  extent  thereof  re- 
spectively, and  in  all  amounting  to  threescore;  and  they  are 
divided  again  into  deanries,  which  are  also  subdivided  into 
parishes,  towns,  and  hamlets."  By  a  recent  statute  seven  new 
archdeaconries  are  to  be  created  and  districts  assigned  to 
them  (o):  Bristol,  Maidstone,  Monmouth,  Westmoreland,  Man- 
chester, Lancaster  and  Craven.  Archidiaconal  power  also  is 
to  be  given  to  the  dean  of  Rochester  within  that  pari  of  Kent 
which  will  remain  within  the  diocese  of  Rochester,  and  the 
limits  of  other  existing  deanries  and  archdeaconries  are  to  be 
so  newly  arranged  that  every  parish  and  extra-parochial  place 
be  within  a  rural  deanry,  and  every  deanry  within  an  arch- 
deaconry, and  that  no  archdeaconry  extend  beyond  the  limits 
of  one  diocese;  and  all  the  archdeaconries  of  England  and 
Wales  are  to  be  in  the  gift  of  the  bishop  of  the  diocese  in 
which  they  are  situated.  These  were  prospective  enactments 
to  take  effect  from  the  time  they  are  gazetted  by  the  ecclesi- 
astical commissioners ;  but  sect.  19  of  this  act  enacts  positively 
"that  all  archdeacons  throughout  England  and  Wales  shall 
have  and  exercise  full  and  equal  jurisdiction  within  their  respec- 
tive archdeaconries,  any  usage  to  the  contrary  notwithstanding." 
It  has  since  been  determined  to  preserve  for  the  present  the 
jurisdiction  of  all  peculiar  ecclesiastical  courts  (p). — Ed.^ 

In  general  the  archdeacon*s  jurisdiction  is  rounded  on  im- 
memorial custom,  in  subordination  to  the  bishop's ;  and  he  is 
to  be  regulated  as  to  his  dignity,  office  and  power,  according 
[  97  ]    to  the  law,  usage  and  custom  of  his  own  church  and  diocese  (y). 

For  in  some  places  the  archdeacons  have  much  greater  power 
than  in  others.  As  in -the  diocese  of  Carlisle,  the  archdeacon 
hath  no  jurisdiction,  but  he  retaineth  still  that  more  ancient 

(n)  [1  B.  &  Ad.  761.]  (p)  [See  also  title  IBeatM  an)r  €iap' 

(o)  [See  preamble  to  6  &  7  Will.    ttt%,  for  the  new  regulations  affecting 
4,  c.  97.]  archdeaconries  by  4  Vict. — Ed.] 

(g)  1  Still.  238. 


right  of  examining  and  presenting  persons  to  be  ordained,  and 
of  inducting  persons  instituted. 

4.  The  judge  of  the  archdeacon's  court  (where  he  doth  not  Arcbdcacon*i 
preside  himself),  is  called  the  official  (r).  *^*'***- 

5.  By  the  statute  of  the  24  Hen.  8,  c.  12,  an  appeal  lieth  App«ai. 
from  the  archdeacon^s  to  the  bishop's  court. 

[[Ayliffe  says  («),  (citing  Lindwood),  that  though  an  arch- 
deacon s  official  cannot  visit  ''jure  proprio^  he  may  in  right 
of  the  archdeacon  if  the  archdeacon  himself  is  hindered. 

[[There  are  very  few  reported  cases  of  decisions  by  the  offi- 
cial of  the  archdeacon.  The  most  celebrated  is  that  of  The 
Churchwardens  of  St,  John's,  Margate,  against  The  Parishi-- 
oners,  Vicar,  and  Inhabitants  of  the  same,  on  an  application 
for  a  faculty  for  accepting  and  erecting  an  organ,  before  Sir  W. 
Scott,  official  to  the  archdeacon  of  Canterbury  (t).  Sir  W. 
Scott  here  remarks  that  the  archdeacon  of  Canterbury,  by 
ancient  composition  with  the  archbishop,  exercises  episcopal 
jurisdiction  in  a  great  part  of  that  diocese  (ti),  and  so  Lind- 
wood (or):  "  But  besides  these,  archdeacons  have  likewise  their 
officials  to  their  exercise  of  ecclesiastical  jurisdiction  in  certain 
parts  of  the  diocese,  having  acquired  jurisdiction  from  their 
bishops,  either  by  an  express  composition  or  grant,  or  else  by 
prescription  and  length  of  usage  time  out  of  mind.'*  In  1808 
the  official  of  the  archdeaconry  of  London,  decided,  after  hear- 
ing counsel  on  an  act  of  petition  and  affidavits,  that  the  secretary 
of  the  London  Dock  Company,  occupying  a  furnished  house 
belonging  to  the  said  company  in  the  parish  of  St.  Peter-le-Poor, 
was  eligible  to  the  office  of  churchwarden  for  the  said  parish. 
It  shoidd  be  remarked  that  the  occupier  paid  taxes  and  rates 
in  his  own  name,  with  the  addition  "  for  the  Dock  Company," 
for  the  house  of  which  he  was  the  sole  inhabitant.  The  fol- 
lowing extract  is  taken  from  the  registry  of  the  official's  court. 

[["On  Monday,  the  14th  day  of  March,  in  the  year  of  our 
Lord  1808,  before  the  worshipful  Sir  John  Nicholl,  Knight, 
Doctor  of  Laws,  in  and  throifghout  the  whole  archdeaconry  of 
London,  official,  lawfully  constituted  in  the  Dining  Room  ad- 
joining to  the  Common  Hall  of  Doctors  Commons,  situate  in 
the  parish  of  St  Benedict,  near  Paul's  Wharf,  London,  and 
place  of  judicature  there,  in  the  presence  of 

William  Moore,  Dep.  Reg. 

[^"  Thornton  against  Robinson,  7   On  petition  of  both  proc- 
Cobb.  Bedford,  j  tors. 

[^"  Both  proctors  consented  to  time  and  place  and  alleged  and 
prayed  as  in  acts  of  court.  The  judge  having  previously  heard 
the  act  and  affidavit  read,  and  advocates  and  proctors  on  both 
sides,  rejected  Benford's  petition,  and  assigned  George  Robin- 


f 


r)  Wood.  Com.  L.  b.  iv.  c.  1.  (u)  [See  Ctutc)  ^ntanietltfl.] 

«)  [P.  161.]  {x)  [Par.  161.] 

(0  [1  Conriit.  Rep.  1^8.] 
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son,  Bedford's  party,  to  take  upon  himself  the  office  of  church- 
warden within  a  week  from  this  time,  but  gave  no  costs. 
« Cobb.     Bedford." 

[[Another  case  of  more  recent  date,  and  yet  one  prima  iwi- 
pressianisy  was  tried  before  the  official  of  the  same  archdea- 
con (y),  in  which  the  court  («)  refused  to  compel  a  quaker  to 
take  upon  him  the  office  of  churchwarden,  which  he  was  cited 
to  do  by  a  churchwarden  of  the  parish  of  Allhallows,  having  been 
duly  elected  to  it  by  the  parishioners  (a).  See  C^UtC^tDdrllCn^ 
--Ed.: 

M.  8  Will.  Robinson  and  Godsalve.  Upon  motion  for  a  pro- 
hibition to  stay  a  suit  in  the  bishop's  court,  upon  suggestion  that 
the  party  lived  within  a  peculiar  archdeaconry,  it  was  resolved 
by  the  court,  that  where  the  archdeacon  hath  a  peculiar  juris- 
diction, he  is  totally  exempt  from  the  power  of  the  bishop,  and 
the  bishop  cannot  enter  there,  and  nold  court ;  and  in  such 
case,  if  the  party  who  lives  within  the  peculiar  be  sued  in  the 
bishop's  court,  a  prohibition  shall  be  granted;  for  the  statute 
intends  that  no  suit  shall  be  per  saltum :  but  if  the  archdeacon 
hath  not  a  peculiar,  then  the  bishop  and  he  have  concurrent 
jurisdiction,  and  the  party  may  commence  his  suit,  either  in 
the  archdeacon's  court  or  the  bishop's,  and  he  hath  election  to 
choose  which  he  pleaseth :  and  if  he  commence  in  the  bishop's 
court,  no  prohibition  shall  be  granted ;  for  if  it  should,  it 
would  confine  the  bishop's  court  to  determine  nothing  but  ap- 
peals, and  render  it  incapable  of  having  any  causes  originally 
commenced  there  (ft). 

[[The  question  of  appeals  from  inferior  to  superior  eccle- 
siastical courts  underwent  an  elaborate  discussion  in  the  case 
of  Parham  v.  Templar  (c),  in  the  course  of  which  Sir  John 
Nicholl  said,  "  The  statute  regulating  appeals  from  arch- 
deacons does  not  appear  to  me  to  regulate  any  appeals  from 
dean  and  chapters;  for  a  dean  and  chapter  are  of  higher 
rank  than  an  archdeacon."  "  The  dean  and  chapter  has  in 
some  instances  a  control  over  the  bishop ;  while  the  archdea- 
con is  only  an  officer  of  the  bishop,  and  is  sometimes  called 
oculus  episcopi,  subordinate  to  him,  and  supervising  for  him.** 
But  he  admits,  "  even  archdeacons  themselves  may  nave  their 
peculiars;  and  in  that  case  they  would  not  be  bound  by  the 
statute  of  Hen.  8."  The  same  learned  judge,  in  Pronleard  v. 
Deacle  (rf),  says,  "  The  general  jurisdiction  of  the  diocese  is 
in  the  bishop,  and  archdeacons  only  have  that  which  the 
bishop  chooses  to  grant  out  to  them  ;^  and  seemed  to  be  of 
opinion  that  where  nie  archidiaconal  and  episcopal  courts  were 
concurrent  in  jurisdiction,  there  was  no  irregularity,  even  in 
form,  in  invoking,  on  the  death  of  the  archdeacon,  the  causes 

(5^)  lAdey  v.  Theobald,  1  Curteis,  (6)  Ld.  Raym.  123. 

447.]  (c)  [3  Philf.  Rep.  243.] 

(r)  [Dr.  PhiDimore.]  (d)  [1  Hagg.  189.] 
(a)  [But  see  3  Ad.  &  £U.  615. 
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in  his  court  into  the  episcopal  court  Generally  speaking  then 
the  appeal  from  the  archdeacon's  court  is  to  that  of  the  bishop 
of  the  diocese;  but  when  the  former  has  a  peculiar^  it  lies,  as 
it  does  in  the  case  of  a  dean  and  chapter,  to  the  court  of  the 
archbishop.  Sir  John  NicholFs  opinion,  that  the  jurisdiction  of 
a  dean  and  chapter  is  superior  to  that  of  the  archdeacon,  appears 
to  be  at  variance  with  the  declaration  of  Ayliffe  (e).  "  An  arch- 
deacon/' he  says,  "  is  by  custom  a  greater  person  in  his  district 
than  the  dean  of  a  cathedral  church,  and  particularly  in  those 
things  which  do  of  conunon  right  or  by  custom  belong  to  his 
office :  for  an  archdeacon  is  greater  than  a  dean  in  a  point  of 
jurisdiction  out  of  the  cathedral  church.  Because  in  all  such 
matters  a  dean  ought  to  be  subject  to  him;  but  in  the  cathedral 
church,  and  in  the  celebration  of  divine  service,  an  archdeacon 
ought  to  be  subject  to  the  dean ;  but  in  all  these  things  the 
custom  of  churches  ought  to  be  regarded ;  according  to  which 
a  dean,  simply  speaking,  is  inferior  to  an  archdeacon.** 

[[By  the  3d  sect,  of  3  &  4  Y  ict.  c.  86,  the  archdeacon  is  enu- 
merated among  those  who  may  be  the  assessors  of  the  bishop 
in  hearing  proceedings  against  a  clergyman ;  but  it  is  not  im- 
perative on  the  bishop  to  appoint  him. 

[[See  the  title  SDcattd  anti  C^aptetflj  for  further  privi- 
leges conferred  on  this  important  officer  of  the  church  by  the 
recent  act,  3  &  4  Vict.  c.ll3.— Ed.[] 


The  person  who  administers  justice  in  the  court  of  arches  is 
the  official  principal  of  the  archbishop,  who  was  called  officialis 
de  arcubtis,  and  the  court  itself  curia  de  arcubus,  or  Bow-* 
church  fso  called  from  the  steeple  being  raised  at  the  top  with 
stone  pillars  archwise) ;  and  being  the  church  where  the  dean 
of  those  peculiars  (commonly  called  the  dean  of  the  arches) 
held  his  courts.  And  because  these  two  courts  were  held  in 
the  same  place,  and  the  dean  of  the  arches  was  usually  substi-  [  98  ] 
tuted  in  the  absence  of  the  official  while  the  offices  remained 
in  two  persons,  and  the  offices  themselves  have  in  many  in- 
stances been  united  in  one  and  the  same  person,  as  they  now 
remain ;  by  these  means  a  wrong  notion  hath  obtained,  that  it 
is  the  dean  of  the  arches,  as  such,  who  hath  jurisdiction 
throughout  the  province  of  Canterbury ;  whereas  the  jurisdic- 
tion of  that  office  is  limited  to  the  thirteen  peculiars  of  the 
archbishop  in  the  city  of  London;  and  the  jurisdiction  through- 
out the  province,  for  receiving  of  appeals  and  the  like,  belongs 
to  him  only  as  official  principal  (/). 

(e)  [P.  99.]  (/)  Gibs.  1004;  Johns.  257. 
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In  like  manner  the  right  of  jurisdiction  in  every  diocese  of 
the  province,  during  the  vacancies  of  the  sees,  though  vested 
by  patent  in  the  same  person,  belongs  not  to  him  as  dean  of 
the  arches,  but  as  vicar  general  of  the  archbishop  {ff). 

And  the  same  person  is  likewise  judge  of  the  peculiars,  that 
is,  of  all  those  parishes,  fifty-seven  in  number,  which  though 
lying  in  other  dioceses,  yet  are  no  way  subject  to  the  bishop 
or  archdeacon,  but  to  the  archbishop  (A). 

This  court  of  the  arches  is  very  ancient,  and  subsisted  long 
before  the  time  of  King  Henry  II.;  for  Alexander  III.,  then 
bishop  of  Rome,  did  by  his  edict  to  the  dean  of  the  arches  and 
Robert  Kilwardy,  then  archbishop  of  Canterbury,  abrogate 
and  abolish  the  then  ancient  statutes  of  this  court,  and  set  up 
others  in  their  stead ;  and  it  was  there  said  that  those  ancient 
statutes  were  then  by  length  of  time  become  not  legible  (i). 

This  court  (as  also  the  court  of  peculiars,  the  admiralty 
court,  the  prerogative  court,  and  the  court  of  delegates  for  the 
most  part)  is  now  held  in  the  hall  belonging  to  the  college  of 
civilians,  commonly  called  Doctors  Commons  (k). 

From  this  court  the  appeal  is  to  the  king  in  Chancery,  by 
the  25  Hen.  8,  c.  19;  [[now  to  the  Judicial  Committee  of  the 
Privy  Council. — See  iSLpptdL 
?rlSi  ^^^^^  ^  Butler  V.  DolbeUy  Sir  G.  Lee  said,  "  I  was  of  opinion 
of 'he  conrt  the  juHsdiction  of  the  court  of  arches  was  now  entirely  settled 
by  Stat.  23  Hen.  8,  c.  9;  that  the  arches  is  by  that  statute 
empowered  to  take  original  cognizance,  by  virtue  of  letters  of 
request,  of  such  causes  as  the  civil  and  canon  law  allowed  the 
inferior  judge  to  devolve  to  the  superior,  which  are  those  called 
arduous  causes,  of  which  matrimonial  were  always  esteemed 
the  chief;  that  the  statute  vested  the  power  of  devolving  in  the 
judge,  without  mentioning  consent  either  of  the  bishop  or 
parties;  that  in  fact  the  bishop's  consent  was  never  required, 
and  that  if  the  parties'  consent  had  ever  been  deemed  neces- 
sary, there  hardly  could  be  a  cause  commenced  here  by  request, 
for  the  defendant  almost  constantly  desires  as  many  oppor- 
tunities of  appealing  as  possible,  for  delay.  As  to  the  dis- 
cretion of  the  court,  whether  it  shall  accept  or  refuse  letters 
of  request  when  granted  by  a  proper  judge,  the  delegates  held, 
in  the  case  of  Dr.  Pelling  v.  Whistony  that  the  dean  of  the 
arches  was  bound  to  receive  them  ex  debito  justitue  (Z)." 

[[It  was  said  by  the  same  learned  judge,  that  the  arches  court 
had  no  jurisdiction  to  determine  the  allowance  to  be  made  for 
the  maintenance  and  education  of  minors  (rn) ;  and  also  that  it 
had  no  authority  to  cite  generally,  except  in  the  five  cases  spe- 

(g)  Gibs.  104.  (0  [2  Lee*8  Rep.  316;    2  Add. 

(h)  Johns.  257.  140.] 

(i)  Conset  4.  (m)  IFleet  v.  Holmes^  2  Lee's  Rep. 

(k)  Floy,  21.  140.] 
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cified  in  the  act  of  Hen.  VIIL  before  cited  (n).  It  is  chiefly  a 
court  of  appeal  from  the  courts  of  the  several  bishops  or  ordi- 
naries within  the  province  of  Canterbury ;  its  appellate  juris- 
diction extends  to  all  causes  or  suits  relative  to  wills,  intesta- 
cies, tithes,  church  rates,  marriages,  and  the  other  matters 
cognizable  in  these  courts.  But  the  dean  of  the  arches  exer- 
cises original  jurisdiction  over  thirteen  parishes,  peculiars  of 
the  archbishop,  in  the  city  of  London,  and  the  several  parishes 
comprising  the  deanries  of  Shoreham  in  Kent,  and  Croydon 
in  Surrey.  The  other  peculiars  of  the  province  of  Canterbury 
are  subject  to  commissaries,  and  from  them  an  appeal  lies  to 
the  court  of  arches  (o). 

[[The  office  of  dean  of  the  arches  and  ofScial  principal  to  the 
court  of  arches,  are  usually,  but  not  necessarily,  held  by  the 
same  person  (p). 

[[Tne  arches  court  has  also  original  jurisdiction  in  suits  for  lu  juriadu- 
subtraction  of  legacy,  where  the  will  is  proved  in  the  preroga-  !!,"„" /lijjj!' 
tive  court  of  Canterbury  (j).  cie«- 

[[In  Grignion  v.  Grignion^  Sir  J.  NichoU  said,  "  The  ques- 
tion then  is,  whether  this  court  has  any  jurisdiction  to  entertain 
this  suit :  if  it  clearly  has  no  jurisdiction,  the  court  would  not 
sufTer  the  parties  to  proceed,  and  to  incur  unnecessary  expense; 
it  would  stop  without  waiting  for  an  injunction:  but  if  the 
point  be  at  ail  doubtful,  the  court  would  be  bound  to  proceed ; 
for  to  refuse  the  exercise  of  a  jurisdiction  which  is  competent 
to  entertain  the  suit,  and  to  which  a  party  applies,  is  a  '  sort 
of  denial  of  justice.' 

[["  Is  there  then  any  sound  principle  or  authority  clearly 
showing  that  this  court  cannot  and  ought  not  to  entertain  the 
case  ?  Causes  of  subtraction  of  legacy  are  undoubtedly  of  the 
cognizance  of  this  court :  the  executor  receives  his  authority 
from  the  ecclesiastical  jurisdiction:  a  part  of  his  functions 
(which  he  is  expressly  sworn  to  perform)  is  to  pay  the  lega- 
cies :  if  he  omits  to  discharge  this  duty,  the  jurisdiction  from 
which  his  authority  emanates  is  naturally  resorted  to,  in  order 
to  compel  him  to  proceed.  This  court  then  enforces  payment 
where  the  legacy  is  subtracted.  It  is  true  that  courts  of 
eauity  exercise  a  concurrent  jurisdiction :  the  principle  upon 
wnicn  that  concurrency  has  been  assumed  is,  that  all  executors 
are  in  the  nature  of  trustees ;  the  legal  property  of  the  effects 
is  in  the  executor,  and  must  be  collected  by  him,  though  he 
holds  these  effects  in  trust  for  the  legatees.  Speaking  with  all 
possible  respect  of  past  times,  there  does  seem  a  little  of  re- 
finement and  fiction  even  in  the  foundation  of  this  concurrency 
of  jiu'isdiction ;  but  that  is  now  a  point  perfectly  settled.     It  is 

(n)   [Hughet  V.  Herbert,  2  Lee*8        {q)  [See  Report  of  Commissioners 

Rep.  289.1  for  inquiring  into  Ecclesiasticiil  Courts, 

(o)  ri  Phill.  Rep.  201.]  1823.] 
(p)  ISec  1  Hagg.  48.J 
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equally  settled  that  if  there  is  an  unfinished  trust,  or  if  the 
interests  of  third  parties  are  to  be  protected,  courts  of  equity 
have  not  merely  a  concurrent,  but  an  exclusive  jurisdiction. 
On  that  ground,  if  in  this  case  any  proceedings  had  been  at- 
tempted during  the  life-time  of  Israel  Grignion,  the  legatee  for 
life,  or  during  the  minority  of  his  children,  this  court  would 
have  refused  to  entertain  the  suit;  there  being  ulterior  interests 
to  protect,  to  which  a  court  of  equity,  being  the  guardian  of  all 
trusts,  could  alone  be  competent.  On  the  same  principle,  if  a 
legacy  is  given  to  a  married  woman,  this  court  is  incompetent, 
because  it  cannot  compel  the  husband  to  make  a  settlement;  it 
can  merely  enforce  payment  So  also  at  one  time  courts  of 
equity  required  legatees  to  give  security  to  refund,  and  on  that 
ground  they  granted  injunctions,  though  that  ground  would 
go  nearly  to  annihilate  this  jurisdiction  altogether,  and  to  as* 
sume  an  exclusive  jurisdiction :  but  now  courts  of  equity  have 
themselves  abandoned  that  rule  of  requiring  legatees  to  give 
security  to  refund ;  and  therefore  allow  these  courts  to  compel 
payment  (r)." 
Mode  of  Pro-  [[The  mode  of  proceeding  for  the  recovery  of  a  legacy  ought 
cStil"f  u-""'  properly  to  be  referred  to  the  head  of  $^ractfce,  but  it  is 
fiSrt'Sf****  perhaps  as  convenient  an  arrangement  to  place  it  in  connection 
Mehtu  with  the  preceding  judgment.  The  process  is  very  clearly  de- 
scribed by  Dr.  Haggard  (s)  in  the  following  terms :  "  The 
course  of  proceeding  in  the  Arches  Court  is  usually  as  fol- 
lows :  the  executor  being  cited  to  answer  the  legatee  in  a  suit 
of  subtraction  of  legacy,  a  short  libel  is  brought  in,  pleading 
that  A.  B.  made  a  will,  and  he  thereof  appointed  C.  D.  exe- 
cutor, and  is  since  dead,  leaving  ^  bona  notabilia^  and  without 
revoking  or  altering  his  vrill ;  that  since  his  death  C.  D.  has 
proved  his  will  in  the  Prerogative  Court  of  Canterbury ;  that 
by  his  will  A.  B.  left  a  legacy  to  E.  F.  in  the  following  terms 
[the  clause  of  the  will  containing  the  legacv  is  here  recited] ; 
that  this  legacy  remains  unsatisfied,  and  that  C.  D.  is  pos- 
sessed of  and  has  admitted  assets ;  has  been  applied  to  and 
refuses  payment ;  and  further  pleads  the  identity  of  E.  F.  and 
the  legatee,  and  that  he  is  of  age  ;  and  the  libel  concludes  with 
a  prayer  that  the  executor  may  be  compelled  to  pay  the  legacy, 
and  be  condemned  in  costs. 

[["  The  records  of  the  Prerogative  Court  prove  all  the  facts 
except  the  assets,  the  age  and  the  identity  of  the  legatee ;  and 
the  executor  is,  upon  the  libel  being  admitted,  assigned  to  give 
in  his  answers,  deny  assets,  or  the  legatee's  identity  or  age  \ 
witnesses  may  be  examined.  Sometimes,  as  the  case  is  in  the 
text  {t\  there  may  be  some  special  circumstances  stated  in  the 
libeli  and  the  executor  also  may  plead  responsively.     But  in 

(r)  [1  Hagg.  Rep.  536.]  ports,  p.  161.] 

(s)  [In  the  3d  volume  of  his  Re-       (0  [Capet  r.  Boberii  and  JNee^] 
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the  great  majority  of  cases  the  legacy  is  paid  either  as  soon  as 
the  citation  is  taken  out,  or  as  soon  as  theiibel  is  admitted. 
From  the  early  stage  in  which  these  suits  usually  terminate^ 
they  pass  in  a  great  degree  *  sub  silentio,^  and  are  thus  gene* 
rally  supposed  more  rare  than  is  really  the  case ;  of  late  they 
have,  it  is  believed,  become  more  frequent  than  they  were  a 
few  years  since.  Sometimes,  as  a  preliminary  proceeding,  an 
inventory  and  account  is  called  for  in  the  Prerogative  Court.*^ 
The  official  principals  or  chancellors  of  each  diocese  have  the 
same  jurisdiction  in  cases  of  wills  proved  in  the  diocesan 
courts. 

[^The  122nd  canon  forbids  any  sentence  of  deprivation  or  The  Dean  or 
deposition  to  be  pronounced  against  a  minister  by  any  other  hu  illth^ty 
person  than  the  bishop.     It  has  been  a  much  disputed  ques-  seSSJSTo?* 
tion  whether  the  dean  of  the  arches  is  not  exempt  from  this  Depri^auon. 
prohibition,  and  empowered  to  deprive  or  depose  a  delinquent 
clergjrman.     In  Saunders  v.  Davie8{u\  Sir  John  NichoU, 
then  dean  of  the  arches,  refused  to  exercise  this  power,  saying 
that  he  ''  would  be  extremely  unwilling  to  do  in  the  teeth  of 
that  canon  what  the  canon  itself  seems  in  the  court's  view  of 
it  expressly  framed  to  exclude  it  from  doing,  upon  the  mere 
dicta  of  counsel,  however  respectable,  in  the  absence  of  any, 
or  at  most  upon  the  strength  of  one  (kind)  precedent'' 

[^Since  the  expression  of  this  doubt,  the  teamed  judge  him- 
self passed  sentence  of  deprivation  on  the  Rev.  Dr.  Free  {x) ; 
and  Dr.  Haggard  has  printed  in  his  Appendix  two  cases  where 
the  exercise  of  such  authority  had  been  previously  sanctioned 
by  the  Delegates  (y }.    See  title  SDcpCi&ation^— £d.]] 


XHE  archipreshyter  was  so  called  because  he  was  in  some 
certain  matters  and  causes  set  or  appointed  over  the  priests  or 
presbyters,  and  such  as  were  of  the  sacerdotal  office ;  espe-  f  99  1 
cially  in  the  absence  of  the  bishop  (z).  The  archipreshyter  is 
now  called  rural  dean,  and  is  appointed  by  the  bishop  and 
archdeacon  to  continue  during  pleasure  (a). 

And  by  the  canon  law,  he  that  is  archipreshyter  is  also  called 
dean  (&)• 


9Ltvtti  in  t^  Cfiutrl^  ov  4{C||urr|  Warti— «ee  ^uv^. 


(y) 


1  Addams,  296.]  (a)  For  his  duty  and  oath,  see  tit. 

[2  'Haw.  494.]  Bmiw  sn^  €!MV^«  VI.  ^  also  X.  1. 

See  1  Hagg.  47.]  24;  and  Dist  60. 


{g)  God.  Rep.  Can*  56.  <i)  Ood.  Rep.  Can.  50. 


(    99    ) 

TheTfiiriy.  1.  iHE  Thirty-nine  Articles  were  mainly  founded  upon  a 
body  of  articles  compiled  and  published  in  the  reign  of  King 
Edward  VI. 

They  were  first  passed  in  the  convocation,  and  confirmed 
by  the  royal  authority,  in  the  year  1 562. 

Then  they  were  afterwards  ratified  anew  in  the  year  1571, 
in  the  following  form,  which  form  is  printed  at  the  end  of  the 
said  articles,  and  is  that  same  ratification  which  is  referred  to 
by  the  36th  canon  hereafter  mentioned,  viz.  "  This  book  of 
articles  before  rehearsed  is  again  approved,  and  allowed  to  be 
holden  and  executed  within  the  realm,  by  the  assent  and  con- 
sent of  our  sovereign  lady  Elizabeth,  by  the  grace  of  God,  of 
England,  France,  and  Ireland  queen,  defender  of  the  faith, 
and  so  forth.  Which  articles  were  deliberately  read,  and  con- 
firmed again  by  the  subscription  of  the  hand  of  the  arch- 
bishops and  bishops  of  the  upper  house,  and  by  the  subscrip- 
tion of  the  whole  clergy  of  the  nether  house  in  their  convoca- 
tion, in  the  year  of  our  Lord  1571." 

Then  they  were  again  ratified  by  King  James  I.  in  these 
words,  which  are  commonly  prefixed  to  the  said  book  of  ar- 
ticles, viz.  "  Being  by  God's  ordinance,  according  to  our  just 
title,  defender  of  the  faith,  and  supreme  governor  of  the  church, 
within  these  our  dominions ;  we  hold  it  most  agreeable  to  this 
our  kingly  ofiice  and  our  own  religious  zeal,  to  conserve  and 

[  100  ]  maintain  the  church  committed  to  our  charge  in  the  unity  of 
true  religion  and  in  the  bond  of  peace,  and  not  to  suffer  un- 
necessary disputations,  altercations,  or  questions  to  be  raised, 
which  may  nourish  faction  both  in  the  church  and  common- 
wealth. We  have  therefore  upon  mature  deliberation,  and 
with  the  advice  of  so  many  of  our  bishops  as  might  conveni- 
ently be  called  together,  thought  fit  to  make  this  declaration 
following : 

**  That  the  articles  of  the  Church  of  England  (which  have 
been  allowed  and  authorized  heretofore,  and  which  our  clergy 
generally  have  subscribed  unto)  do  contain  the  true  doctrine 
of  the  Church  of  England,  agreeable  to  God*s  word ;  which 
we  do  therefore  ratify  and  confirm,  requiring  all  our  loving 
subjects  to  continue  in  the  uniform  profession  thereof,  and 
prohibiting  the  least  difference  fi'om  the  said  articles,  which  to 
that  end  we  command  to  be  new  printed,  and  this  our  declara- 
tion to  be  published  therewith  : 

"  That  we  are  supreme  governor  of  the  Church  of  England, 
and  that  if  any  difference  arise  about  the  external  policy,  con- 
cerning injunctions,  canons,  and  other  constitutions  whatsoever 
thereto  belonging,  the  clergy  in  their  convocation  is  to  order 

(c)  [See  Appendix.] 
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and  settle  thenij  having  first  obtained  leave  und^r  out  broad 
seal  so  to  do,  and  we  approving  the  said  ordinances  and  con- 
stitutions ;  providing  that  none  be  made  contrary  to  the  laws 
and  customs  of  the  land : 

"  That  out  of  our  princely  care  that  the  churchmen  may  do 
the  work  which  is  proper  unto  them,  the  bishops  and  clergy 
from  time  to  time  in  convocation,  upon  their  humble  desire, 
shall  have  licence  under  our  broad  seal,  to  deliberate  of  and  to 
do  all  such  things,  as  being  made  plain  by  them,  and  assented 
unto  by  us,  shall  concern  the  settled  continuance  of  the  doc- 
trine and  discipline  of  the  Church  of  England  now  established, 
from  which  we  will  not  endure  any  varying  or  departing  in  the 
least  degree : 

"  That  for  the  present,  though  some  differences  have  been 
ill  raised,  yet  we  take  comfort  in  this,  that  all  clergymen  within 
our  realm  have  always  most  willingly  submitted  to  the  articles 
established,  which  is  an  argument  to  us  that  they  all  agree  in 
the  true  usual  literal  meaning  of  the  said  articles,  and  that 
even,  in  those  curious  points  in  which  the  present  differences 
lie,  men  of  all  sorts  take  the  articles  of  the  Church  of  England  [  101  ] 
to  be  for  them ;  which  is  an  argument  again  that  none  of  them 
intend  any  desertion  of  the  articles  established : 

"  That  therefore  in  these  both  curious  and  unhappy  differ- 
ences, which  have  for  so  many  hundred  years  in  different  times 
and  places  exercised  the  Church  of  Christ,  we  will  that  all 
further  curious  search  be  laid  aside,  and  these  disputes  shut  up 
in  God's  promises  as  they  be  generally  set  forth  to  us  in  the 
holy  scriptures,  and  the  general  meaning  of  the  articles  of  the 
Church  of  England  according  to  them ;  and  that  no  man  here- 
after shall  either  print  or  preach  to  draw  the  article  aside  any 
way,  but  shall  submit  to  it  in  the  plain  and  full  meaning 
thereof,  and  shall  not  put  his  own  sense  or  comment  to  be  the 
meaning  of  the  articles,  but  shall  take  it  in  the  literal  and 
grammatical  sense : 

"  That  if  any  public  reader  in  either  our  universities,  or  any 
head  or  master  of  a  college,  or  any  other  person  respectively  in 
either  of  them,  shall  affix  any  sense  to  any  article,  or  shall 
publicly  read,  determine,  or  hold  any  public  disputation,  or 
suffer  any  such  to  be  held  either  way,  in  either  the  universities 
or  colleges  respectively ;  or  if  any  divine  in  the  universities 
shall  preach  or  print  any  thing  either  way,  other  than  is  already 
established  in  convocation  with  our  royal  assent ;  he  or  they 
the  offenders  shall  be  liable  to  our  displeasure,  and  the 
churches  censure  in  our  commission  ecclesiastical  as  well  as 
any  other ;  and  we  will  see  there  shall  be  due  execution  upon 
them." 

2.  By  the  13  Eliz.  c.  12,  s.  5,  "  None  shall  be  admitted  to  J^^^"*^- 
the  order  of  deacon  unless  he  shall  first  subscribe  to  the  said  plnon*  to  be 

*^*^*®»-  Dcaconi. 
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By  Personi 
to  be  admit* 
led  to  Bene 
fices. 


?y  Person.        3,  And  by  the  same  statute,  s.  5,  "None  shall  be  made 

to  be  ordain-  .    .  •'  ,         -  - '  ,      .    ,  ■■ 

cd  Priests,  mmistcr,  or  permitted  to  preach,  or  admmister  the  sacraments, 
unless  he  first  bring  to  the  bishop  of  that  diocese  from  men 
known  to  the  bishop  to  be  of  sound  religion,  a  testimonial  of 
his  professing  the  doctrine  expressed  in  the  said  articles,  nor 
unless  he  be  able  to  answer  and  render  to  the  ordinary  an  ac- 
count of  his  faith  in  Latin  according  to  the  said  articles,  or 
have  special  gift  or  ability  to  be  a  preacher,  nor  unless  he  shall 
first  subscribe  to  the  said  articles.* 

4.  By  Can.  36,  "  No  person  shall  be  received  into  the  mi- 
nistry, nor  either  by  institution  or  collation  admitted  to  any 
ecclesiastical  living,  nor  suffered  to  preach,  to  catechize,  or  to 
be  a  lecturer  or  reader  of  divinity  in  either  university,  or  in 
[  102  ]  any  cathedral  or  collegiate  church,  city,  or  market  town,  pa- 
rish church,  ^chapel,  or  in  any  other  place,  except  he  shall 
first  subscribe  to  this  article  following,  viz.  *  That  ne  alloweth 
the  book  of  articles  of  religion  agreed  upon  by  the  archbishops 
and  bishops  of  both  provinces,  and  the  whole  clergy  in  the 
convocation  holden  at  London  in  the  year  of  our  Lord  God  one 
thousand  five  hundred  sixty  and  two,  and  that  he  acknow- 
ledgeth  all  and  every  the  articles  therein  contained,  being  in 
number  nine  and  thirty,  besides  the  ratification,  to  be  agreeable 
to  the  word  of  God.'" 

And  by  the  statute  of  the  13  Eliz.  c.  12,  ss.  8,  7,  "No  per- 
son shall  be  admitted  to  any  benefice  with  cure,  except  he  shall 
first  have  subscribed  the  said  articles  in  the  presence  of  the 
ordinary ;  and  all  admissions  to  benefices  of  any  person  con- 
trary to  this  act,  and  all  dispensations,  qualifications,  and  li- 
cences to  the  contrary,  shall  be  merely  void  in  law,  as  if  they 
never  were." 

[[Refusal  or  neglect  to  read  the  articles  renders  the  church 
ipso  facto  void,  without  sentence  of  deprivation  (c). — Ed.]] 

The  said  Articles.]  It  hath  been  doubted  by  some  what 
articles  are  here  meant,  namely,  whether  all  the  thirty-nine 
articles,  or  only  such  of  them  as  are  in  this  act  above  specified. 
The  case  is  this:  the  act  requires  first  of  all,  that  every  person 
under  the  degree  of  a  bishop  pretending  to  be  a  preacher  or 
minister  by  reason  of  any  other  form  of  institution,  consecration, 
or  ordering  than  the  form  set  forth  in  the  time  of  Edward  VL 
or  then  used,  should  before  December  25,  then  next  following, 
declare  his  assent  and  subscription  to  all  the  articles  of  religion, 
which  only  concern  the  confession  of  the  true  Christian  faith 
and  the  doctrine  of  the  sacraments,  comprised  in  a  book  im- 
printed, intituled  "  Articles,  whereupon  it  was  agreed  by  the 
archbishops  and  bishops  of  both  provinces,  and  the  whole 
clergy,  in  the  convocation  holden  at  London  in  the  year  156S," 
&c.    After  which  follow  the  several  clauses  requiring  sub- 


(0  [  Baker  v.  Brent,  Cro.  El.  680.] 
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^cripdon  to  the  said  articles  in  time  to  come;  and  the  question 
is,  whether  to  the  whole  book  of  articles,  or  only  to  such  of 
them  as  concern  only  the  confession  of  the  true  faith,  and  the 
doctrine  of  the  sacraments^  for  these  only  were  required  in  the 
former  part  of  the  act.     And  there  is  a  remarkable  passage  in 
D*Ewe's  Journal  (d),  which  explains  the  aforesaid  clause  re- 
quiring assent  and  subscription  to  some  of  the  articles  and  not 
to  all.     Mr.  Peter  Wentworth,  in  a  speech  in  the  House  of 
Commons,  inveighing  against  a  message  of  the  queen  to  the 
house,  that  they  should  not  deal  in  any  matters  of  religion, 
but  first  to  receive  from  the  bishops,  expresseth  himself  thus : 
**I  have  heard  of  old  parliament-men  that  the  banishment  of  [  103  ] 
the  pope  and  popery,  and  the  restoring  of  true  religion,  had 
their  beginning  from  this  house,  and  not  from  the  bishops. 
And  I  have  heard  that  few  laws  for  religion  had  their  foundation 
from  them.    And  I  do  surely  think  (before  God  I  speak  it), 
that  the  bishops  were  the  cause  of  that  dolefiil  message;  and  I 
will  show  you  what  moveth  me  so  to  think.     I  was,  amongst 
others,  the  last  parliament,  sent  unto  the  bishop  of  Canterbury 
for  the  articles  of  religion  that  then  passed  this  house.     He 
asked  us,  why  we  did  put  out  of  the  book  the  articles  for  the 
homilies,  consecrating  of  bishops,  and  such  like  t    Surely,  sir, 
said  I,  because  we  were  so  occupied  in  other  matters  that  we 
had  no  time  to  examine  them  how  they  agreed  with  the  word 
of  God.     What,  said  he,  surely  you  mistook  the  matter,  you 
will  refer  yourselves  wholly  to  us  therein?    No!  by  the  faith 
I  bear  to  God,  said  I,  we  will  pass  nothing  before  we  un- 
derstand what  it  is,  for  that  were  but  to  make  you  popes ; 
make  you  popes  who  list,  said  I,  for  we  will  make  you  none. 
And  sure,  Mr.  Speaker,  the  speech  seemed  to  me  to  be  a  pope- 
like speech,  and  I  fear  lest  our  bishops  do  attribute  this  of  the 
pope's  canons  unto  themselves, — Papa  non  potest  errare^ 

N.B.  The  articles  which  concern  faith  and  doctrine  are,  1, 
«,  S,  4,  5,  9,  10,  11,  12,  13,  14,  16,  16,  17,  18,  22  {e). 

5.  By  the  IS  &  14  Car.  2,  c.  4,  s.  17,  "  Every  governor  or  By  the  Heads 
head  of  any  college  or  hall  in  either  of  the  universities,  or  of  **'  ^^^''^^s*"'* 
the  colleges  of  Westminster,  Winchester,  or  Eaton,  shall  within 
one  month  next  after  his  election,  or  collation  and  admission 
into  the  same  government  or  headshin,  openly  and  publiclv  in 
the  church,  chapel,  or  other  public  place  of  the  same  college 
or  hall,  and  in  tne  presence  of  the  fellows  and  scholars  of  the 
same  or  the  greater  part  of  them  then  resident,  subscribe  unto 
the  nine  and  thirty  articles  of  religion  mentioned  in  the  statute 
made  in  the  thirteenth  year  of  the  late  queen  Elizabeth,  and 
declare  his  unfeigned  assent  and  consent  unto  and  approbation 
thereof,  on  pain  to  lose  and  be  suspended  from  all  tne  benefits 
and  profits  belonging  to  the  same  government  or  headship,  by 

id)  P.  289.  (0  Gibs.  321. 
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the  space  of  six  months^  by  the  visitor  or  visitors  of  the  same 
college  or  hall ;  and  if  such  governor  or  head  so  suspended  for 
not  subscribing,  shall  not  at  or  before  the  end  of  six  months 
next  after  such  suspension  subscribe  unto  the  said  articles,  and 
declare  his  consent  thereunto  as  aforesaid,  then  such  govem*- 
ment  or  headship  shall  be  ipso  facto  void.'' 

6.  By  Can.  127,  ''No  man  shall  be  admitted  a  chancellor, 
commissary,  or  official,  except  before  he  enter  into  or  execute 
such  office  he  shall  take  the  oath  of  supremacy  before  the 
bishop  or  in  open  court,  and  subscribe  to  the  thirty-nine  arti- 
cles; the  said  oath  and  subscription  to  be  recorded  by  a  register 
then  present." 

7.  By  the  same  statute  of  the  13  &  14  Car.  2,  c.  4,  s.  19, 
''  No  person  shall  be  received  or  allowed  to  preach  as  a  lec- 
turer, unless  he  be  first  approved,  and  thereunto  licensed  by 
the  archbishop  of  the  province  or  bishop  of  the  diocese,  or  (in 
case  the  see  be  void),  by  the  guardian  oi  the  spiritualities ;  and 
shall,  in  the  presence  of  the  said  archbishop,  or  bishop,  or 
guardian,  read  the  nine  and  thirty  articles  of  religion  mentioned 
in  the  statute  of  the  thirteenth  year  of  the  late  queen  EUzabeth, 
with  declaration  of  his  unfeigned  assent  to  the  same." 

8.  By  the  13  Eliz.  c.  12,  "  Curates  admitted  to  any  benefice 
with  cure  (as  all  perpetual  curacies  and  chapels  augmented  by 
the  governors  of  queen  Anne's  bounty  are),  shall  subscribe  the 
said  articles  in  presence  of  the  ordinary." 

9.  By  Can.  77,  "  No  man  shall  be  admitted  schoolmaster, 
except  he  subscribe  to  the  first  and  third  articles  in  the  thirty- 
sixth  canon  concerning  the  king's  supremacy,  and  the  thirty- 
nine  articles  that  he  acknowle^geth  them  to  be  agreeable  to 
the  word  of  God." 

10.  By  the  aforesaid  act  of  the  13  &  14  Car.2,  c.  4,  s.  30, 31, 
(which  establisheth  the  present  Book  of  Common  Prayer),  ''All 
subscriptions  to  be  made  to  the  said  articles  shall  be  construed 
to  extend  for  and  touching  the  thirty-sixth  of  the  said  articles, 
concerning  the  book  of  consecration  of  archbishops  and  bishops, 
and  ordaining  of  priests  and  deacons,  set  forth  in  the  time  of 
King  Edward  VI.  unto  the  book  containing  the  form  and  man* 
ner  of  making,  ordaining,  and  consecrating  of  bishops,  priests 
and  deacons  in  this  act  mentioned,  in  such  sort  and  manner  as 
the  same  did  extend  unto  the  said  former  book  set  forth  in  the 
time  of  King  Edward  VI." 

1 1.  By  the  13  Eliz.  c.  12,  s.  3,  "Every  person  to  be  admitted 
to  a  benefice  with  cure,  except  that  witliin  two  months  after  his 
induction,  [or  at  the  same  time  that  he  shall  read  the  morning 
and  evening  prayer,  and  declare  his  assent  thereunto,  23  Geo.  2, 
c.  28],  he  do  publicly  read  the  said  articles  in  the  same  church 
whereof  he  bhall  have  cure,  in  the  time  of  common  prayer  there, 
with  declaration  of  his  unfeigned  assent  thereunto,  shall  upon 
such  default  be  ip$o  facto  immediately  deprived." 
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Sect.  7.  *' And  all  institutions  and  inductions  contrary  1iere< 
unto^  and  all  dispensations,  qualifications  and  licences  to  the 
contrary,  shall  be  merely  void.** 

12*  By  Can.  5,  "Whoever  shall  aiBrm  that  any  of  the  nine  Peuity 
and  thirty  articles  agreed  upon  by  the  archbishops  and  bishops  S^e^fJ^."' 
of  both  provinces,  and  the  whole  clergy  in  the  convocation 
holden  at  London  in  the  year  1562,  are  in  any  part  superstitious 
or  erroneous,  or  such  as  he  may  not  with  a  good  conscience 
subscribe  unto,  let  him  be  excommunicated  ipso  facto,  and  not 
restored  but  only  bv  the  archbishop,  after  his  repentance  and 
public  revocation  of  such  his  wicked  errors." 

And  by  the  statute  of  the  13  Eliz.  c.  IS,  s.  3,  ''If  any  person 
ecclesiastical,  or  which  shall  have  ecclesiasiastical  living,  shall 
advisedly  maintain  or  affirm  any  doctrine  directly  contrary  or 
repugnant  to  any  of  the  said  articles,  and  being  convened  be- 
fore the  bishop  of  the  diocese,  or  the  ordinary,  shall  persist 
therein,  or  not  revoke  his  error,  or  after  such  revocation  eftsoons 
affirm  such  untrue  doctrine,  he  shall  by  such  bishop  or  ordinary 
be  deprived  of  his  ecclesiastical  promotions." 

[[Dr.  Haggard,  in  his  reports  of  Lord  StowelVs  decisions  in 
the  Consistory  Court  of  London  (/),  has  given  the  only  printed 
report  which  I  can  discover  of  proceedings  instituted  against  a 
clergyman  under  the  statute  of  Elizabeth ;  and  as  the  authority 
of  the  precedent  is  of  the  highest  character,  it  is  here  inserted 
at  length. 

[[**  The  Office  of  the  Judge  promoted  by  Bishop,  H.  M . 

Procurator-General,  v.  Stone. 

[["This  was  a  case   of  criminal  proceeding  against  the  ni«c»wof« 
Reverend  Francis  Stone  under  the  statute  13  Eliz.  c.  12,  and  for  pr^l^" 
maintaining  and  affirming  doctrines  contrary  to  the  articles  of  c?nauiorVof 
religion,  as  by  law  established.  ^n^J^ 

[TThe  citation  was  in  the  following  words  : — Beilby,  by  Di-  Si^tHnet 
vine  permission.  Bishop  of  London,  to  all  and  singular  clerks  {he  Anieies. 
and  literate  persons  whomsoever  and  wheresoever  in  and 
throughout  our  whole  diocese  of  London,  greeting:  We  do 
hereby  authorize,  empower,  and  strictly  enjoin  and  command 
you,  jointly  and  severally,  peremptorily  to  cite,  or  cause  to  be 
cited,  the  Keverend  Francis  Stone,  clerk,  rector  of  the  rectory 
and  parish  church  of  Norton,  otherwise  Cold  Norton,  in  the 
county  of  Essex  and  diocese  of  London,  personally  to  appear 
before  the  Right  Honourable  Sir  William  Scott,  knight,  doctor 
of  laws,  our  ricar-general  and  official  principal  of  our  Consis- 
torial  and  Episcopal  Court  of  London,  lawfully  constituted  his 
surrogate,  or  other  competent  judge  in  this  behalf,  in  the  com- 
mon hall  in  Doctors  Commons,  situate  in  the  parish  of  St. 
Benedict,  near  Paul's  Wharf,  London,  and  place  of  judicature 
there,  on  the  third  day  after  he  shall  have  been  served  here* 

(/)  Vol.  i.  p.  424. 
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withy  if  it  be  a  court  day,  otherwise  on  the  court  day  then  next 
following)  at  the  usual  and  accustomed  hours  for  hearing  of 
causes  and  doing  justice,  then  and  there  to  answer  to  certain 
positions  or  articles  to  be  objected  against  him  for  the  health 
of  his  soul,  and  the  lawiul  correction  and  reformation  of  his 
manners  and  excesses,  and  more  especially  for  advisedly  main- 
taining or  affirming  doctrine  directly  contrary  or  repugnant  to 
the  articles  of  religion,  as  by  law  established,  or  some  or  one 
of  them,  and  against  the  act  or  statute  made  in  the  parliament 
holden  at  Westminster,  in  the  13th  year  of  the  reign  of  her 
late  majesty  Elizabeth,  Queen  of  England,  and  so  forth,  en-* 
titled,  *  An  Act  for  the  Ministers  of  the  Church  to  be  of  sound 
Religion,'  and  further  to  do  and  receive  as  unto  law  and  jus- 
tice shall  appertain,  under  pain  of  the  law  and  contempt  there*" 
of,  at  the  voluntary  promotion  of  Charles  Bishop,  Esquire,  his 
majesty's  procurator-general.  And  what  you  shall  do,  or  cause 
to  be  done  in  the  premises,  you  shall  duly  certify  our  vicar- 
general  and  official  principal  aforesaid,  his  surrogate,  or  other 
competent  judge  in  this  behalf,  together  with  these  presents. 

[['*  The  case  was  argued  by  the  king's  advocate.  Dr.  Lau- 
rence, and  Dr.  Swabey,  in  support  of  the  proceedings,  and  by 
Mr.  Stone,  who  appeared  in  person  to  conduct  his  own  de* 
fence. 
wdTr^u  t"  Judgment  Sir  William  Scott — This  is  a  nrosecution 
against  the  Reverend  Francis  Stone,  rector  of  Cold  Norton, 
ori^nating  in  a  citation  in  the  name  of  the  Bishop  of  London, 
though  the  bishop  might  be  personally  ionorant  of  the  exist- 
ence of  such  suit  It  is  the  constant  style  of  the  court,  and  it 
is  not  in  the  power  of  the  bishop,  by  any  intervention  on  his 
part,  to  refuse  the  process  of  the  court  to  any  one  who  is  de^ 
sirous  to  avail  himself  of  it,  in  a  proper  case.  The  suit  is  pro- 
moted by  the  procurator-general  of  his  majesty ;  and,  certainly, 
he  is  not  an  unfit  person  to  superintend  the  management  of  a 
suit,  which  has  for  its  object  the  maintenance  of  the  established 
religion  of  the  state.  It  is  not  peculiar  to  this  court,  but  is 
common  to  other  courts,  and  familiar  to  every  day's  experience, 
that  suits  for  public  interests  are  in  the  name  and  under  the 
directions  of  the  law  officers  of  the  crown.  Mr.  Stone  ap- 
peared under  protest,  and  the  grounds  of  that  protest,  as  set 
forth  in  objection  to  the  citation,  have  been  argued  by  his 
counsel  (g),  whose  fidelity  and  ability  he  has  himself  fully  ac- 

(g)  ["  Dn.  Arnold  and   William  engagements  with  his  ordaining  bi- 

Adams  were  employed  in  that  part  of  shop ;  that  he  had  confoimed  to  ihe 

the  proceeding.  Mr.  Stone  afterwards  church  of  England  as  by  law  ettar 

conducted  his  own  defence  in  a  writ-  blished,  and  that  he  had  not  offended 

ten  vindication  of  the  opinions  with  against  the  statute ;  and  that  the  pro- 

which  he  was  charged.     The  sub-  secution  was  unjust  and  oppressive.' " 

stance  of  his  defence  was,  '  that  he  —Ed.] 
had  done  no  more  than  fulfilled  his 
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knowledged*  That  protest  was  ovemiled  (h) ;  and  it  was  open 
to  the  party  to  have  appealed  against  that  decision,  or  to  have 
prayed  a  prohibition;  but  he  has  done  neither.  He  has  confined 
himselfy  in  his  defencci  to  a  loose  verbal  protestation,  of  which  it 
is  impossible  that  any  notice  can  be  taken.  The  court,  therefore, 
is  under  the  necessity  of  administering  the  law,  according  to  the 
nature  and  extent  of  its  jurisdiction,  on  the  offence  alleged  and 
proved.  This  offence  is  laid  under  the  statute  13  Eliz.  '  for 
advisedly  maintaining  or  affirming  doctrines  directly  contrary 
or  repugnant  to  the  articles  of  religion.'  These  articles  are 
not  the  work  of  a  dark  age  (as  it  has  been  represented) ;  they 
are  the  production  of  men  eminent  for  their  erudition,  and  at- 
tachment to  the  purity  of  true  religion.  They  were  framed 
by  the  chief  lummaries  of  the  reformed  church,  with  great 
care,  in  convocation,  as  containing  fundamental  truths  dedu- 
cible,  in  their  judgment,  from  Scripture ;  and  the  legislature 
has  adopted  and  established  them,  as  the  doctrines  of  our 
church,  down  to  the  present  time. 

C«  The  purpose  for  which  these  artides  we^e  designed,  is 
Stated  to  be  *  the  avoiding  the  diversities  of  opinions,  and  the 
establishing  of  consent  touching  true  religion.'  It  is  quite  re- 
pugnant, therefore,  to  this  intention,  and  to  all  rational  inter- 
pretation, to  contend,  as  we  have  heard  this  day,  that  the  con- 
struction of  the  articles  should  be  left  to  the  private  persuasion 
of  individuals,  and  that  every  one  should  be  at  liberty  to  preach 
doctrines  contrary  to  those  which  the  wisdom  of  the  state, 
aided  and  instructed  by  the  wisdom  of  the  church,  had  adopted. 
It  is  the  idlest  of  all  conceits,  that  this  is  an  obsolete  act ;  it  is 
in  daily  use,  '  viridi  ohservantiA,  and  as  much  in  force  as  any 
in  the  whole  statute  book,  and  repeatedly  recommended  to  our 
attention  by  the  injunctions  of  almost  every  sovereign  who  has 
held  the  sceptre  or  these  realms.  It  is  no  business  of  mine,  in 
this  place,  to  vindicate  the  policy  of  any  legislative  act,  but  to 
enforce  the  observance  of  it.  I  cannot  omit,  however,  to  ob- 
serve, that  it  is  essential  to  the  nature  of  every  establishment, 
and  necessary  for  the  preservation  of  the  interests  of  the  laity, 
as  well  as  of  the  clergy,  that  the  preaching  diversity  of  opinions 
shall  not  be  fed  out  of  the  appointments  of  the  established 
church;   since  the  church  itself  would  otherwise  be  over- 

(h)  [^^  The  protest  objected  *  tbat  that  it  might  have  issued  independ- 

tbc  citation  was  irregular  and  insuffi-  ently  of  the  statute ;    and  that  the 

cient  in  calling  on  Mr.  Stone  to  ap-  words    of  the    statute   '  before  the 

pear  before  the  judge,  instead  of  the  bubop  of  the  diocese  or  the  ordinary ' 

Inahop  in  person ;  and  secondly,  that  were  to  be  interpreted  according  to 

liie  nature  of  the  cause,  and  the  qua-  the  usual  style  '  and  form  of  judicial 

lity  of  the  promoter,  were  not  suffi-  proceeding  in  this  court;*  and  on  the 

dently  expEIained.'    The  court  over-  second  point — '  that  there  was  no 

niled  these  objections,  holdine,  <  tbat  want  of  due  specification/" — £d.] 
the  eitalioii  was  in  th^  uauiu  form ; 


105  c  iivtitltfi^ 

whelmed  with  the  variety  of  opinion,  which  must,  in  the  great 
mass  of  human  character,  arise  out  of  the  infirmity  of  our  com- 
mon nature.  For  this  purpose,  it  has  been  deemed  expedient 
to  the  best  interests  of  Christianity,  that  there  should  be  an 
appointed  liturgy,  to  which  the  offices  of  public  worship  should 
conform ;  and  as  to  preaching,  that  it  should  be  according  to 
those  doctrines  which  the  state  has  adopted,  as  the  rational 
expositions  of  the  Christian  faith.  It  is  of  the  utmost  import- 
ance that  this  system  should  be  maintained.  For  what  would 
be  the  state  and  condition  of  public  worship,  if  every  man  was 
at  liberty  to  preach,  from  the  pulpit  of  the  church,  whatever 
doctrines  he  may  think  proper  to  hold  ?  Miserable  would  be 
the  condition  of  the  laity  if  any  such  pretension  could  be  main- 
tained by  the  clergy. 

[["  It  is  said,  that  Scripture  alone  is  sufficient.  But  though 
the  clergy  of  the  church  of  England  have  been  always  emi- 
nently distinguished  for  their  learning  and  piety,  there  may  yet 
be,  in  such  a  number  of  persons,  weak  and  imprudent  and  fan- 
ciful individuals.  And  what  would  be  the  condition  of  the 
church,  if  such  person  might  preach  whatever  doctrine  he 
thinks  proper  to  maintain  ?  As  the  law  now  is,  every  one  goes 
to  his  parochial  church,  with  a  certainty  of  not  feeling  any  of 
his  solemn  opinions  offended.  If  any  person  dissents,  a  re- 
medy is  provided  by  the  mild  and  wise  spirit  of  toleration, 
which  has  prevailed  in  modern  times,  and  which  allows  that  he 
should  join  himself  to  persons  of  persuasions  similar  to  his 
own.  But  that  any  clergyman  should  assume  the  liberty  of 
inculcating  his  own  private  opinions,  in  direct  opposition  to  the 
doctrines  of  the  established  church,  in  a  place  set  apart  for  its 
own  public  worship,  is  not  more  contrary  to  the  nature  of  a 
national  church  than  to  all  honest  and  rational  conduct.  Nor 
is  this  restraint  inconsistent  with  Christian  liberty  ;  for  to  what 
purpose  is  it  directed,  but  to  ensure,  in  the  established  church, 
that  uniformity  which  tends  to  edification ;  leaving  individuals 
to  go  elsewhere  according  to  the  private  persuasions  they  may 
entertain.  It  is,  therefore,  a  restraint  essential  to  the  security 
of  the  church,  and  it  would  be  a  gross  contradiction  to  its  fun- 
damental purpose  to  say,  that  it  is  liable  to  the  reproach  of 
persecution,  if  it  does  not  pay  its  ministers  for  maintaining 
doctrines  contrary  to  its  own.  I  think  myself  bound  at  the 
same  time  to  declare,  that  it  is  not  the  duty  nor  incHnation  of 
this  court  to  be  minute  and  rigid  in  applying  proceedings  of 
this  nature,  and  that  if  any  article  is  really  a  subject  of  dubious 
interpretation,  it  would  be  highly  improper,  that  this  court 
should  fix  on  one  meaning,  and  prosecute  all  those  who  hold 
a  contrary  opinion  regarding  its  interpretation.  It  is  a  very 
different  thing,  where  the  authority  of  the  articles  is  totally 
eluded;  and  the  party  deliberately  declares  the  intention  of 
teaching  doctrines  contrary  to  them.     With  these  observations 
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on  the  law,  I  have  only  to  inquire  whether  the  doctrine  which 
this  gentleman  has  preached  is  contrary  to  the  articles  ?  That 
will  be  a  very  short  discussion  on  the  evidence  which  has  been 
laid  before  the  court 

[["  The  first  article  states  the  doctrine  of  the  Trinity ;  the 
second,  the  Divinity  of  our  Saviour,  and  the  atonement  by  His 
death  and  sacrifice.  It  is  alleged,  that  Mr.  Stone  has,  in  a 
sermon,  publicly  impugned  these  doctrines,  and  that  he  has 
since  committed  these  sentiments  to  the  press.  It  is  not  ne» 
cessary,  that  I  should  state  the  particular  terms  in  which  these 
fundamental  tenets  have  been  impugned.  The  court  has 
heard  those  observations  repeated  more  frequently  than  it 
wished,  and  more  than  could  be  agreeable,  it  hopes,  to  many 
of  the  auditors.  Mr.  Stone  himseffhas  admitted,  and  is  ready 
to  admit,  more  so  perhaps  than  those  who  had  the  management 
of  his  defence  would  have  advised,  the  total  opposition  of  his 
doctrines  to  the  articles  in  question.  I  have  listened  with 
patient  attention  to  what  he  has  ofiered  this  day,  but  I  find  it 
little  more  than  a  repetition  of  his  sermon.  It  is  not  necessary 
for  me  to  go  through  the  rest  of  the  evidence,  or  to  state  the 
facts  in  detail.  The  preaching  and  the  publishing  are  both 
abundantly  proved. 

[^"  Then  what  is  the  duty  of  the  court  ?  It  cannot  refiise 
its  authority  to  carry  into  effect  the  statutes  of  the  land.  It 
might  proceed  immediately,  as  suggested  by  the  king's  advo- 
cate, after  the  persisting  in  those  doctrines  which  we  have 
heard  this  day,  to  pronounce  the  sentence  of  the  law.  But  the 
court  is  disposed  to  act  with  the  greatest  indulgence  to  the 
party,  and  will  now  content  itself  with  admonishing  him, 
though  not  encouraged  to  expect  any  efiect  from  this  admoni- 
tion, to  appear  the  next  court  day  to  revoke  his  errors,  with  an 
intimation  that  if  he  does  not  obey  this  admonition,  the  court 
will  feel  itself  under  the  necessity  of  proceeding  to  inflict  the 
particular  penalty  which  the  statute  directs  (t)." 

[[On  the  next  court  day  Mr.  Stone  tendered  a  paper,  which 
the  judge  characterized  as  **  a  mere  promise  of  future  silence, 
but  no  revocation  of  past  error ;"  and  he  proceeded  to  say,  "  I 
am,  therefore,  under  the  painfiil  necessity  of  considering  Mr. 
Stone  as  having  declined  to  revoke  his  error,  and  to  comply 
with  the  requisition  of  the  statute ;  and  I  must  direct  the  re- 
gistrar to  record  that  the  party  has  not  revoked  his  error.  It 
is  only  necessary  to  observe  further,  that  by  the  canons  of  the 
church  (A),  it  is  prescribed,  that  when  sentence  of  deprivation 
is  to  be  passed,  which  I  must  declare  to  have  been  incurred  by 
this  offence,  it  must  be  pronounced  by  the  bishop. 

\^"  The  Bishop  of  London  was  then  introduced,  attended 

(i)  [1  Hagg.  Cons.  Rep.  424  to        {k)  [Can.  122.] 
430.] 
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by  the  Dean  of  St  Paul's  and  two  of  the  prebendaries ;  when 
having  taken  the  judge's  chair,  he  was  informed  by  the  judge 
of  the  nature  of  the  offence,  and  the  proceedings  instituted 
against  Mr.  Stone.  The  bishop  then  stated,  that  he  had  read 
the  depositions,  and  was  clearly  statisfied  that  the  offence  was 
proved ;  and  proceeded  to  read  and  sign  the  sentence  of  depri- 
vation, which  the  judge  directed  the  registrar  to  record. 
C"  Affirmed,  upon  appeal,  24th  April,  1809  (Z)  (m)."^ 


fltttitlM  tot  VtorffHittgtf  Iftv— see  fK^VMtitt* 
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(I)  ["  In  1714  there  was  a  suit  of  longing  properly  to  the  Bishop  of 
a  similar  kind  before  the  delegates,  London,  ne  could  not  receive  it  in  the 
promoted  by  Dr.  Felling  against  first  instance.  Application  was  then 
Wbiston  for  heresy,  in  publishing  made,  in  the  way  of  appeal  from  the 
doctrines  contrary  to  the  articles  of  reftisal  of  the  dean  of  arches,  to  the 
religion.  The  statute  of  £1izabeth  chancellor,  for  a  commission  of  dele- 
was  not  mentioned.  In  that  case,  gates :  and  a  special  commission  was 
after  the  convocation  had  passed  a  granted,  consisting  of  *  the  Bishops  of 
censure  upon  the  book,  Dr.  Felling  Winchester,  Bath  and  Wdls,  Cheater, 
applied  to  Dr.  Harward,  the  commis-  Hereford,  and  Bangor;  Lord  Chief 
sary  of  the  dean  and  chapter  of  St.  Justice  Trevor,  Sir  Robert  Tracy, 
Paul's,  to  be  permitted  to  promote  Knight,  one  of  the  judges  of  the  Court 
articles  against  whiston  in  that  court,  of  Kmg's  Bench ;  Sir  Robert  Price,  a 
Dr.  Harward  thought,  on  considera-  baron  of  the  Exchequer,  with  Drs. 
ttonof  the  crime,  and  its  legal  punish-  Wood,  Pinfold,  Paak,  Phipps,  and 
ment,— degradation  from  the  minis^  Strahan.'  The  Court  of  Delegates 
terial  functions,  that  as  he  had  not  held,  that  the  dean  of  the  arches  had 
his  commission  from  any  bishop,  it  done  wrong  in  rejectinc;  the  petition, 
was  not  in  his  power  to  degrade  a  and  that  the  cause  did  lie  before  him, 
clergyman ;  and  therefore  that  he  had  and  that  he  ought  to  have  entertained 
not  authority  to  judge  oi  heresy,  it.  They  further  retained  the  caus^ 
whereto  that  degradation  belonged,  and  thereon  issued  a  citation  to  Whis- 
He  therefore  refused  the  cause,  and  ton  to  appear  before  them,  &c.  on  a 
intimated,  that  he  thought  it  be-  certain  day,  when  articles  were  exhi- 
longed  to  the  Court  of  Arches.  The  bited  against  him,  at  the  office  of  the 
dean  of  the  arches,  Dr.  Bettes worth,  delegatetf  nominatim.  The  cause  pro* 
on  af^ication  being  made  to  that  ceeded,  and  there  appears  to  have 
court,  gave  it  as  his  opinion  and  de-  been  a  full  argument  on  the  merits  of 
termination,  that  the  matter  not  com-  the  case :  but  the  suit  was  afterwards 
ing  before  him  by  appeal,  as  causes  dropt.  Vide  WhUton's  case,  pub- 
ought  to  do  in  his  cour^  and  the  lished  by  himself,  p.  147."] 
cause  having  been  already  under  the  (m)  fl  Hagg.  Conat.  Rep.  482  to 
cognizance  of  convocation,  and  be-  434. — £d.] 
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JVSSISE  is  a  writ  that  lieth  where  any  man  is  put  out  of  his 
lands  or  tenements,  or  of  any  profit  to  be  taken  in  a  certain 
place,  and  so  disseised  of  his  freehold. 

Of  which  there  are  four  kinds : 

1.  Assise  of  navel  disseisin  ;  which  is,  where  tenant  in  fee- 
simple,  fee-tail,  or  for  term  of  life,  is  put  out  and  disseised  of 
his  lands  or  tenements,  rents,  common  of  pasture,  common 
way,  or  of  an  o£Sce,  toll,  or  the  like. 

2*  Assise  of  mort  (Tancestor;  which  lieth  where  a  man's  an- 
cestor, under  whom  he  daimeth,  died  seised  of  lands,  tene- 
ments, rents,  or  the  like,  that  were  held  in  fee ;  and  after  such 
ancestor's  death,  a  stranger  abateth. 

3.  Assise  of  darrein  presentment ;  which  is,  where  a  mtm  [  106  ] 
and  his  ancestors  have  presented  a  clerk  to  a  church,  and 
afterwards,  the  church  being  void,  a  stranger  presents  his  clerk 

to  the  same  church,  whereby  the  person  having  right  is  dis- 
turbed. 

4.  Assise  de  utrum  ;  which  lieth  for  a  parson  against  a  lay-* 
man,  or  a  lajnoaan  against  a  parson,  for  lands  or  tenements 
doubtftil,  whether  they  be  lay  fee,  or  free  alms  belonging  to 
the  church  (n). 


The  Archbishop  of  Canterbury  had  formerly  his  Court  of 
Audience  ;  in  which  at  first  were  dispatched  all  such  matters, 
whether  of  voluntary  or  contentious  jurisdiction,  as  the  arch- 
bishop thought  fit  to  reserve  for  his  own  hearing.  They  who 
prepared  evidence,  and  other  materials  to  lay  before  the  arch- 
bishop, in  order  to  his  decision,  were  called  auditors.  After- 
wards this  court  was  removed  fi-om  the  archbishop's  palace,  and 
the  jurisdiction  of  it  was  exercised  by  the  master  official  of  the 
audience,  who  held  his  court  in  the  consistory  place  at  St. 
Paul's.  But  now  the  three  great  offices  of  official  principal  of 
the  archbishop,  dean  or  judge  of  the  peculiars,  and  official  of 
the  audience,  are  and  have  been  for  a  long  time  past  united  in 
one  person,  under  the  general  name  of  dean  of  the  arches;  who 
keejpeth  his  court  in  Doctors  Commons  Hall  (o). 

The  Archbishop  of  York  hath  in  like  manner  his  Court  of 
Audience  (p). 


\ 


fi)  Terms  of  the  Law.  (p)  Jobai.  255^ 

p)  Johns.  254. 
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^boitraitfe. 

Avoidance,     1.    AVOIDANCE,  as  opposed  to  plenarty,  is,  where  there  is  a 
want  of  a  lawful  incumbent  on  a  benefice,  during  which  vacancy 

[  107  ]   the  church  is  quasi  viduata,  and  the  possessions  belonging  to 
it  are  in  abeyance  (q). 

[[It  has  been  observed,  under  iStltOtD^DIt)  that  as  the  right 
of  patronage  in  an  advowson  may  pass  by  the  grant  of  the  pa- 
tron, so  the  right  of  presenting  to  an  avoidance,  to  the  next  or 
subsequent  avoidances,  or  to  as  manv  as  may  occur  within  a 
limited  period,  may  be  conveyed  by  the  same  means.  But  in 
no  case  can  a  grant  of  the  actual  vacancy  be  made  by  a  subject, 
though  it  may  by  the  crown  (r) ;  nor  can  it  be  released  by  one 
joint  tenant  of  the  next  avoidance  to  another  during  the  va- 
cancy («)•  If  the  king  grants  an  advowson  in  gross,  the  void 
turn  passes  with  the  grant ;  but  not,  unless  specifically  men- 
tioned, in  a  royal  grant  of  an  advowson  appendant  (^).  The 
king*s  prerogative  presentation  (u)  only  extends  to  the  first 
avoidance ;  if  he  neglect  this,  he  has  no  title  to  the  second  (ar). 
See,  however,  "  The  Queen  v.  TTie  bishop  of  Lincoln,  and 
Liffh,  the  incumbent,  Quare  impedit.  The  case  was,  after 
lapse  incurred  to  the  queen,  the  bishop  being  patron,  doth 
present,  and  afterwards  the  successor  of  the  bishop  certifieth 
against  this  incumbent,  that  he  hath  refused  to  pay  the  tenths ; 
and  then  the  bishop  collated  the  defendant,  who  was  inducted. 
The  queen  brings  a  quare  impedit ;  and  it  was  adjudged  that 
the  queen  hath  not  lost  her  presentation  ;  but  if  the  incumbent 
had  died,  it  were  otherwise  ;  for  here  the  church  became  void 
by  the  incumbent's  own  act ;  so  if  he  had  resigned,  or  been 
deprived;  and  it  would  be  inconvenient  if  the  queen  should 
lose  her  presentment  by  the  incumbent's  own  act(y)."  An 
avoidance  being  a  part  of  the  advowson,  which  is  incorporeal, 
must  be  conveyed  by  deed  (z).  Such  avoidance  must  be  fiiture, 
and  must  be  specified ;  so  that,  if  through  a  prior  act  of  the 
grantor  it  be  unavailable,  the  grant  will  not  serve  for  another 
avoidance  (a).     It  is  said,  however,  that  where  a  church  is 

(q)  Ood.  Introd.  42.  (x)  IBeverley  v.   Comewall^   Cro. 

(r)  [Ambler,  268.]  £li2.  44;     Woodky  v.  The  Bishop  oj 

(0  [Cro.  Eliz.  174,  600;  3  Burr.  Exeter,  Cro.  Jac.  691.] 
1506;  1  Leon.  167;  Moore,  467.]  {y)  [Cro.  Eliz.  120.] 

(0  Hobart,  140;   Cro.  Jac.  197;        (*)  [Dyer,  26  a.] 
Ambler,  268 ;  Mooi«,  249.]  (a)  [1  Inst. 399  a;  WUlitwuy.  The 

(«)  [See  SMiotowlt.]  Bishop  of  Lincoln,  Cro.  Elis.  790.] 


void,  and  a  grant  of  the  next  avoidance  is  madcj  the  grant  ex- 
tends to  the  next  that  &lls  after  the  church  is  filled,  and  not 
to  the  present  turn,  *'  ui  res  magit  valeai  quam  pereat  (ft)." 
Where  the  grantee  of  the  next  avoidance  is  evicted  by  a  hisher 
title,  as  by  statute,  he  loses  his  right  to  present  (c) ;  but  where 
a  man  granted  the  third  presentation,  his  wife  being  entitled  to 
it  as  part  of  her  dower,  the  grantee  will  have  the  next  presen- 
tation after  the  wife,  because  the  wife's  title  arose  from  an  act  of 
the  law,  which  shall  not  operate  to  the  prejudice  of  the  gran- 
tee  (d).  Generally,  it  seems,  that  where  the  enjoyment  of  the 
grant  is  afiected  by  an  event  std^sequent  to  the  grant,  the  right 
of  the  grantee  is  not  lost,  though  it  may  be  postponed  (e).  but 
the  grant  of  the  next  avoidance  may  be  defeated  by  the  act  of 
the  grantee,  either  by  his  omission  to  present  at  the  proper 
turn,  or  by  having  assigned  his  right  to  another  before  the 
avoidance  took  place  (/)• — En.]] 

An  avoidance  happeneth  several  ways : 

2.  The  most  usual  and  known  means  by  which  any  spiritual  By  nc«tb. 

Sromotion  doth  become  void,  is  by  the  act  of  God;  viz,  by  the 
eath  of  the  incumbent  thereof.  And  such  avoidance  doth 
commence  from  the  day  of  the  death  of  such  incumbent  And 
the  patron  is  obliged  to  take  notice  of  it  at  his  peril,  and  not  to 
expect  an  intimation  from  the  ordinary  (g). 

But  perhaps  the  six  months  are  only  to  be  reckoned  from  the 
time  the  patron  could  reasonably  be  supposed  to  have  notice  of 
the  incumbent's  death  (A) ;  especially  if  the  incumbent  die  out 
of  the  realm  (t). 

3.  By  resignation ;  which  is  the  act  of  the  incvmbent*    And  By  B«igM- 
this  being  necessarily  made  into  the  hands  of  the  ordinary,  and  *'^* 

not  valid  but  as  admitted  by  him :  the  avoidance  consequent 
upon  it  is  to  be  notified  by  the  ordinary  to  the  patron  (A). 

4.  By  cession,  or  the  acceptance  of  a  benefice  incompatible;  By  CmIob. 
which  also  is  the  act  of  the  incumbent     In  which  case,  the 
benefice,  if  of  the  yearly  value  of  8/.  or  above,  is  void  by  act 

of  parliament,  and  no  notice  is  needfiil ;  if  under  8/.  a  year,  it 
is  void  by  the  canon  law,  and  the  patron  may  either  present  his 
clerk  immediately,  and  require  admission,  or  may  sue  in  the 
Court  Christian  for  sentence  of  deprivation,  and  wait  for  notice 
to  be  given  thereupon,  or  the  ordinary  himself  may  ex  mero 
officio  proceed  to  deprivation,  and  then  give  notice.  In  like  void  and 
manner,  when  a  parson  possessed  of  ecclesiastical  benefices  of  ^^*^'^ 
any  kind  is  promoted  to  a  bishoprick,  and  there  is  no  dispen- 
sation to  hold  them  in  commendamvfith  the  bishoprick;  in  such 

(b)  rJenk.  236,  pi.  I ;  And.  15.]  (g)  Wats.  c.  1;  Archbithop  of  York 

(c)  [Co.  Litt.  378  b.]  and  Willock's  case,  3  Leon.  46;  Dyer, 

(d)  [Co.  Litt.  378b;  3  Cniise,  10.]  327,  B. ;  Catesfy's  case,  6  Rep.  62. 

(e)  [See  Whincombe  y.  Bishop  ^       (A)  Wats.  c.  1. 
Wittcheiter,  Hobart,  165.]  (t)  2  RoH.  Abr.  363. 

(/)  [  Woodley  v.  Bishop  qf  Exeter,        {k)  Gibe.  792. 
Cro.  Jac  691 ;  2  RoU.  Abr.  45, 1. 37.] 
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case,  upon  the  consecration  of  the  bishop  they  become  void, 
and  the  right  of  presentation  belongs  to  the  crown  (/). 

A  prebendary  of  Ely  was  made  dean ;  query,  whether  the 
kin^  or  bishop  should  present  (m). 
The  Sale  of        pn  the  casc  of  HaltOTiy  clerk,  against  Cwe^  clerk  (1830)(n), 
ofVchSJI^b!"  ^*  ^^s  decided.  Lord  Tenterden  delivering  the  judgment  of  the 
benJj""      court,  that  when  an  incumbent  of  a  living  with  cure  of  souls, 
which  ii        valued  at  less  than  8/.  a  year  in  the  king's  books,  accepted  an- 
wai  uieVai.     othcr  benefice,  without  having  a  dispensation  to  hold  both,  but 
continued  in  possession  although  the  first  became  void  "  de 
jure"  (that  is,  by  the  canon  law,)  and  where  the  patron  had 
presented  another  clerk,  and  recovered  in  a  quare  impedit 
against  such  incumbent,  that  this  clerk  after  institution  and  in- 
duction was  not  entitled  by  the  statute  28  Hen.  8,  c.  11,  s.  3, 
(which  gives  the  profit  of  every  benefice  during  vacation  or 
avoidance  to  the  next  incumbent),  to  recover  the  profits  either 
from  the  time  of  his  being  presented,  or  from  the  suing  out  of 
the  quare  impedit ;  the  avoidance  contemplated  by  the  statute 
being  an  avoidance  de  facto.     In  the  case  of  the  Rev.  V.  J. 
Alston  V.  B*  Atlay,  in  the  year  1836,  Lord  Denman,  C.  J., 
Justices  Littledale,  Patteson,  and  Williams,  severally  delivered 
their  iudgment,  that  the  sale  of  the  advowson  of  a  church  which 
is  full  is  not  simoniacal  by  reason  of  the  incumbency  being  at 
the  time  of  sale  voidable  at  the  election  of  the  natron;  and  mat 
a  conveyance  under  such  sale  will  pass  the  right  of  immediate 
presentation:  but  their  decision  was  reversed  by  the  Exchequer 
Chamber.    See  title  ^lUCaUtp,  vol.  iii.  p.  1 19  (o). 
Ditiinetion         [[I  have  thought  it  expedient  to  insert  these  two  recent  and 
abi^and  void  leading  decisions  upon  the  distinction  between  void  and  void- 
i*&'a^vfcL^   able,  because  they  may  possibly  be  useful  in  the  discussion  of 
c.  100.  analogous  questions,  and  because  the  1  &  2  Vict.  c.  106,  which 

destroys  for  the  future  tliis  distinction,  as  far  as  pluralities  are 
concerned  at  least,  is  not  retrospective  in  its  operation.  That 
statute  makes  distance,  population,  and  yearly  value,  the  joint 
criteria  by  which  the  legality  of  holding  two  preferments  or 
cathedral  benefices  is  to  be  determined,  and  enacts  that  where 
these  are  not  in  accordance  with  the  provisions  of  the  act,  the 
being  instituted  into,  or  licensed  to  a  second  benefice  or  prefer- 
ment, shall  render  the  previous  preferment  or  benefice  ipso  facto 
voidy  "  any  law,  statute,  canon,  usage,  &c.  notwithstanding." 

[[Under  the  old  law,  it  appears  that  induction,  as  well  as  in- 
stitution, were  requisite,  in  order  that  lapse  of  time  should  incur 
against  the  patron,  unless  notice  were  ^ven  him,  which  was  not 
necessary  where  there  had  been  induction  ( p).  This  does  not 
seem  to  be  afiected  by  the  new  statute. — Ed.^ 

By  law  in  Ireland,  no  person  can  take  any  dignity  or  bene- 


(/)  Gibs.  792;  Wats.  c.  2.  (o)  [7  Ad.  &  Ell.  311;  S.  C.  6 


256 ;  Serjt.  Hfll's  MS.  notes.  (p)  [  Wolfentan  v.  Bp.  of  Lincoln^ 

£C.ineiT.} 
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fice  there,  till  he  has-  resigned  all  his  preferments  in  England  : 
by  which  resignation  the  king  is  prevented  of  the  presentation, 
Which  is  said  to  have  been  agreed,  in  the  case  of  the  Bishops 
of  Durham  and  Salisbury,  upon  the  promotion  of  Dr.  Rundie 
to  the  bishoprick  of  Derry  in  the  year  1735(5r).  [  108  ] 

5.  By  deprivation ;  which  is  the  act  of  the  ordinary:  which  By  Depriva. 
voidance  being  created  by  sentence  in  the  Ecclesiastical  Court,  "**"' 
must  be  notified  to  the  patron ;  but  takes  not  place  presently, 

if  an  appeal  is  depending  (r). 

6.  By  the  act  of  the  law  ;  as  in  case  of  simony  ;   not  sub-  Ry  the  Act  or 
scribing  the  articles  or  declaration ;  or  not  reading  of  tlie  articles  ****  ^^' 
or  the  common  prayer.    All  which  being  voidances  by  act  of 
parliament,  are  to  be  understood  (with  regard  to  the  times  of 

the  commencement  of  such  voidances,  and  the  notice  of  them) 
according  to  the  directions  and  limitations  of  the  respective 
acts  («)• 

[[By  1  &  2  Vict  c.  106,  s.  58,  it  is  enacted,  that  if  a  benefice,  DiMinetion 
sequestrated  for  disobedience  to  the  bishop's  monition  or  order,  ^ySiihi^ 
issued  under  the  provisions  of  the  act,  shall  continue  so  seques-  i^JJ^'yJ.?/ 
trated  for  one  whole  year,  or  be  twice  so  sequestrated  within  c.  loe. 
two  years,  it  shall  become  void. — En.)] 

?•  By  the  25  Edw.  3,  st  3,  c.  8,  "  Whereas  the  prelates  How  tried. 
have  shewed  and  prayed  remedy,  for  that  the  secular  justices 
do  accroach  to  them  cognisance  of  voidance  of  benefices  of 
right,  which  cognisance  and  the  discussing  thereof  pertalneth 
to  the  judges  of  holy  church,  and  not  to  the  lay  judge ;  the 
king  will  and  granteth,  that  the  said  justices  shall  from  hence- 
forth receive  such  challenges  made  or  to  be  made  by  any  pre- 
late of  holy  church  in  this  behalf,  and  moreover  thereof  shall 
do  right  and  reason.** 

And  the  distinction  which  hath  obtained  is  this  :  If  it  come 
in  question,  whether  the  church  be  fiill  of  an  incumbent  or  not, 
the  same  shall  be  tried  by  the  certificate  of  the  bishop,  who 
best  knows  of  the  institution ;  but  if  the  issue  to  be  tried  be, 
whether  the  church  be  void  or  not,  the  same  shall  be  tried  by 
a  jury  at  the  common  law,  unless  the  issue  to  be  tried  be  upon 
some  special  act  of  avoidance,  for  then  the  same  shall  be  tried 
by  the  certificate  of  the  bishop,  so  as  the  especial  cause  of  tlie 
avoidance  be  spiritual  {t\ 

[8.  By  not  complying  with  the  requisites.     Vide  post,  )Bf « 

nefice,  177  (m). 

[[By  1  &  2  Vict.  c.  106,  s.  72,  on  avoidance  of  a  benefice  not 
having  a  fit  house  of  residence,  the  diocesan  may  raise  money 
by  mortgage  of  glebe,  &c.  to  build  one. — Ed.)] 

(g)  Vide  17  Vin.  Abr.  371,  pi.  8.  (0  Hughes,  c.  13 ;  Gibs.  793 ;  Co. 

(r)  Gibs.  792 ;  2  Inst.  631.  Litt  344  a. 

(5)  Gibs.  792;  [see  the  case  already  (ti)  Seijt.  Hill's  MS.  Notes. 
feferred  to,  1  Consist  Rep.  424.] 
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[["  As  to  the  form  of  baptism,  our  Saviour  only  instituted 
the  essential  parts  of  it,  viz.  that  it  should  be  performed  by  a 
proper  minister  with  water,  in  the  name  of  the  Father,  Son 
and  Holy  Ghost  (ar).     But  as  for  the  rites  and  circumstances 
of  the  administration  of  it,  he  left  them  to  the  determination  of 
the  apostles  and  the  church.     Yet  without  doubt  a  form  of 
baptism  was  very  early   agreed  upon,    because   almost  all 
churches  in  the  world  do  administer  it  much  after  the  same 
manner.     The  latter  ages  indeed  had  made  some  superfluous 
additions,  but  our  Reformers  removed  them,  and  restored  this 
office  to  a  nearer  resemblance  of  the  ancient  model  than  any 
other  church  can  shew.    We  have  now  three  several  offices  in 
our  liturgy,  viz.  one  for  public  baptism  of  infants  in  the 
church,  another  for  private  baptism  of  children  in  houses,  and 
a  third  for  such  as  are  of  riper  years  and  able  to  answer  for 
themselves  (y)." — Ed.)] 


L  Baptism  of  Infants. 

Art.  27.  The  baptism  of  young  children  is  any  wise  to  be 
retained  in  the  church,  as  most  agreeable  with  the  institution 
of  Christ" 

Ruhr.  "  The  curates  of  every  parish  shall  often  admonish 
the  people,  that  they  defer  not  the  baptism  of  their  children 
longer  tnan  the  first  or  second  Sunday  next  after  their  birth, 
or  other  holiday  falling  between;  unless  upon  a  great  and  rea^ 
sonable  cause,  to  be  approved  by  the  curate." 


VIoaC. 


II.  Public  Baptism. 

I.  At  first  baptism  was  administered  publicly,  as  occasion 
served,  by  rivers :  afterwards  the  baptistery  was  built,  at  the 
entrance  of  the  church  or  very  near  it;  which  had  a  large 
bason  in  it,  that  held  the  persons  to  be  baptized,  and  they 


(j)  [Matth.  xxviii.  19.] 


{y)   [Wbeatley  on  the  Common 
Prayer,  306.— Ed.] 
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went  down  by  steps  into  it.  Afterwards,  when  immersion 
came  to  be  disused,  fonts  were  set  up  at  the  entrance  of 
churches  (z). 

There  shall  be  a  font  of  stone,  or  other  competent  material, 
in  every  church ;  which  shall  be  decently  covered  and  kept, 
and  not  converted  to  other  uses  (a). 

And  by  Can.  81,  "  There  shall  be  a  font  of  stone  in  every 
church  and  chapel  where  baptism  is  to  be  ministered;   the 
same  to  be  set  in  the  ancient  usual  places ;  in  which  only  font   [  HO  ] 
the  minister  shall  baptize  publicly." 

2.  Ruhr.  "  The  people  are  to  be  admonished  that  it  is  most  When. 
convenient  that  baptism  shall  not  be  administered  but  upon 
Sundays  and  other  holidays,  when  the  most  number  of  people 
come  together ;  as  well  for  that  the  congregation  there  present 
may  testify  the  receiving  of  them  that  be  newly  baptized  into 

the  number  of  Christ's  church,  as  also  because  in  tne  baptism 
of  infants  every  man  present  may  be  put  in  remembrance  of 
his  own  profession  made  to  God  in  his  baptism.  Neverthe- 
less, if  necessity  so  require,  children  may  be  baptized  upon 
any  other  day. 

And  by  Can.  68,  "  No  minister  shall  refuse  or  delay  to 
christen  any  child  according  to  the  form  of  the  Book  of  Com- 
mon Prayer,  that  is  brought  to  the  church  to  him  upon  Sun- 
days and  holidays  to  be  christened  (convenient  warning  being 
given  him  thereof  before).  And  if  he  shall  refuse  so  to  do,  he 
9hall  be  suspended,  by  the  bishop  of  the  diocese,  from  his  mi- 
nistry by  the  space  of  three  monuis." 

3.  Ruhr,  "when  there  are  children  to  be  baptized,  the  Previoui 
parents  shall  give  knowledge  thereof  over  night,  or  in  the 
morning  before  the  beginning  of  morning  prayer,  to  the  cu- 
rate.'' 

4.  Ruhr.  **  There  shall  be  for  every  male  child  to  be  bap-  Godr«ibers« 
tized,  two  godfathers  and  one  godmother ;  and  for  every  fe- 
male, one  godfather  and  two  godmothers." 

Can.  29.  "  No  parent  shall  be  urged  to  be  present,  nor  be 
admitted  to  answer  as  godfather  for  his  own  child ;  nor  any 
godfather  or  godmother  shall  be  suffered  to  make  any  other 
answer  or  speech  than  by  the  Book  of  Common  Prayer  is  pre- 
scribed in  that  behalf.  Neither  shall  any  person  be  admitted 
godfather  or  godmother  to  any  child  at  christening  or  con- 
firmation, before  the  said  person  so  undertaking  hath  received 
the  holy  communion." 

5.  Ruhr.  "And  the  godfathers  and  godmothers,  and  the  AtwutTiuie 
people  with  the  children,  must  be  ready  at  the  font,  either  im-  ***  *"*"**• 
mediately  after  the  last  lesson  at  morning  prayer,  or  else  imme- 
diately ailer  the  last  lesson  at  evening  prayer,  as  the  curate  by 

his  discretion  shall  appoint" 

(i)  1  Still.  Eccl.  Cases,  146.  (a)  Edmund,  Lind.  241. 
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oiBcc.  6.  Rubr.  "  And  the  priest  coining  to  the  font,  which  is  then 

to  be  filled  with  pure  water,  shall  perform  the  office  of  public 
baptism." 

[Ill]  Note,  the  questions  in  the  office  of  the  2  Edw.  6,  Dost  thou 
renounce^  and  so  on,  were  put  to  the  child,  and  not  to  the  god- 
fathers and  godmothers;  which  (with  all  due  submission) 
seemeth  more  applicable  to  the  end  of  the  institution ;  besides 
that  it  is  not  consistent  (as  it  seemeth)  with  the  propriety  of 
language,  to  say  to  three  persons  collectively.  Dost  thou  in 
the  name  of  this  child  do  this  or  that?  But  it  seems  to  be 
more  inconsistent  to  say  to  the  child,  Dost  thou  in  the  name  of 
this  child  ?  The  expression.  Dost  thou,  may  apply  to  the 
sponsors  individually. 

Child"'  '*"^  '^'  ^y  *  constitution  of  Archbishop  Peccham,  "  The  ministers 
shall  take  care  not  to  permit  wanton  names,  which  being  pro- 
nounced do  sound  to  lasciviousness,  to  be  given  to  children 
baptized,  especially  of  the  female  sex ;  and  if  otherwise  it  be 
done,  the  same  shall  be  changed  by  the  bishop  at  confirma- 
tion (by 

Which  being  so  changed  at  confirmation  (Lord  Coke  says), 
shall  be  deemed  the  lawful  name  (c). 

And  this  misht  be  so  in  the  time  of  Lord  Coke ;  but  now 
the  case  seemeth  to  be  altered.  In  the  ancient  offices  of  con- 
firmation, the  bishop  pronounced  the  name  of  the  child ;  and 
if  the  bishop  did  not  approve  of  the  name,  or  the  person  to  be 
confirmed  or  his  fi*ienas  desired  it  to  be  altered,  it  might  be 
done,  by  the  bishop's  then  pronouncing  a  new  name :  but  by 
the  form  of  the  present  liturgy,  the  bishop  doth  not  pronounce 
the  name  of  the  person  to  be  confirmed,  and  therefore  cannot 
alter  it  (d). 

DippiDK.  8.  Rubr.  '^  The  priest,  taking  the  child  into  his  hands,  shall 

say  to  the  godfathers  and  godmothers.  Name  this  child ;  and 
then  naming  it  after  them  (if  they  shall  certify  him  that  the 
child  may  well  endure  it)  he  shall  dip  it  in  the  water  discreetly 
and  warily,  saying,  N.  I  baptize  thee,  in  the  name  of  the  Fa- 
ther, and  of  the  Son,  and  of  the  Holy  Ghost." 

"  But  if  they  certify  that  the  child  is  weak,  it  shall  suffice  to 
pour  water  upon  it  (e)." 

Note :  the  dipping  by  the  office  of  the  2  Edw.  6  was  not  all 
over ;  but  they  first  dipped  the  right  side,  then  the  left,  then 
the  face  towards  the  font. 

croM.  9.  Rubr.  "  Then  the  minister  shall  sign  the  child  with  the 

sign  of  the  cross.  And  to  take  away  all  scruple  concerning 
the  same,  the  true  explication  thereof,  and  the  just  reasons  for 
the  retaining  of  this  ceremony,  are  set  forth  in  the  thirtieth 


canon." 


The  substance  of  which  canon  is:  "  That  the  first  Christians 

(6)  Lind.  245.  (d)  Jobiu.  a.d.  1281,  num.  3. 

(c)  1  Inst  3.  (e)  Ibid. 


gloried  in  the  cross  of  Christ;  that  the  scripture  doth  set  forth 
our  whole  redemption  under  the  name  of  the  cross ;  that  the 
sign  of  the  cross  was  used  by  the  first  Christians  in  all  their 
actions,  and  especially  in  the  baptizing  of  their  children ;  that 
the  abuse  of  it  by  the  church  of  Rome  doth  not  take  away  the 
lawful  use  of  it;  that  the  same  hath  been  approved  by  the  re- 
formed divines,  with  sufficient  cautions  nevertheless  against 
superstition  in  the  use  of  it,  as,  that  it  is  no  part  of  the 
substance  of  this  sacrament,  and  that  the  infant  baptized  is  by 
virtue  of  baptism,  before  it  be  signed  with  the  sign  of  the  cross, 
received  into  the  congregation  of  Christ's  flock  as  a  perfect 
member  thereof,  and  not  by  any  power  ascribed  to  the  sign  of 
the  cross ;  and  therefore  that  the  same  being  purged  firom  all 
popish  superstition  and  error,  and  reduced  to  its  primary  insti- 
tution upon  those  rules  of  doctrine  concerning  things  indiffer- 
ent which  are  consonant  to  the  word  of  God  and  to  the  judg- 
ments of  all  the  ancient  fathers,  ought  to  be  retained  in  the 
church,  considering  that  things  of  themselves  indifferent  do  in 
some  sort  alter  their  natures  when  they  become  enjoined  or 
prohibited  by  lawful  authority." 


III.  Private  Baptism. 

Ruhr.  **  The  curates  of  every  parish  shall  oflen  warn  the 
people  that  without  great  cause  and  necessity  they  procure  not 
their  children  to  be  baptized  at  home  in  their  houses." 

Can.  69.  "  If  any  minister  being  duly,  without  any  manner 
of  collusion,  informed  of  the  weakness  and  danger  of  death  of 
any  infant  unbaptized  in  his  parish,  and  thereupon  desired  to 
go  or  come  to  the  place  where  the  said  infant  remaineth,  to 
baptize  the  same,  shall  either  wilfully  refuse  so  to  do,  or  of 
purpose  or  of  gross  negligence  shall  so  defer  the  time,  as  when 
he  might  conveniently  have  resorted  to  the  place,  and  have 
baptized  the  said  infant,  it  dieth  through  such  his  default  un- 
baptized; the  said  minister  shall  be  suspended  for  three 
months,  and  before  his  restitution  shall  acknowledge  his  fault, 
and  promise  before  his  ordinary  that  he  will  not  wittingly 
incur  the  like  again.  Provided  that  where  there  is  a  curate  or 
a  substitute,  this  constitution  shall  not  extend  to  the  parson  or  [  113  ] 
vicar  himself,  but  to  the  curate  or  substitute  present." 

Ruhr.  "  The  child  being  named  by  some  one  that  is  pre- 
sent, the  minister  shall  pour  water  upon  it." 

"  And  let  them  not  doubt  but  that  the  child  so  baptized  is 
lawfully  and  sufficiently  baptized,  and  ought  not  to  be  baptized 
again.  Yet  nevertheless,  if  the  child  which  is  after  this  sort 
baptized  do  afterward  live,  it  is  expedient  that  it  be  brought 
into  the  church,  to  the  intent  that  the  congregation  may  be  cer- 
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tified  of  the  true  form  of  baptism  privately  before  administered 
to  such  child  (/)." 


IV.  Lay  Baptism, 

Women,  when  their  time  of  child-bearing  is  near  at  hand, 
shall  have  water  ready  for  baptizmg  the  child  in  case  of  neces- 
sity (ff). 

For  cases  of  necessity,  the  priests  on  Sundays  shall  fre- 
quently instruct  their  parishioners  in  the  form  of  baptism  (A). 

Which  form  shall  be  thus :  /  crysten  the  in  the  name  of  the 
Fader,  and  of  the  Sone,  and  of  the  Holy  Goste{i), 

Infants  baptized  by  laymen  or  women  (in  imminent  danger 
of  death)  shall  not  be  baptized  again:  and  the  priest  shall 
afterwards  supply  the  rest  (A). 

If  a  child  shall  be  baptized  by  a  lay  person  at  home  by  rea- 
son of  necessity,  the  water  (for  the  reverence  of  baptism)  shall 
be  either  poured  into  the  fire,  or  carried  to  the  church  to  be 
put  in  the  font ;  and  the  vessel  shall  be  burnt,  or  applied  to 
the  uses  of  the  church  (/). 

By  the  Ruhricks  of  the  2d  and  of  the  5th  of  Edward  VI.  it 
was  ordered  thus :  "  The  pastors  and  curates  shall  often  admo- 
nish the  people,  that  without  great  cause  and  necessity  they 
baptize  not  children  at  home  in  their  houses ;  and  when  great 
need  shall  compel  them  so  to  do,  that  then  they  minister  it  on 
this  fashion :  First,  let  them  that  be  present,  call  upon  God  for 
his  grace,  and  say  the  Lord's  Prayer,  if  the  time  will  suffer ; 
and  then  one  of  them  shall  name  the  child,  and  dip  him  in  the 
water,  or  pour  water  upon  him,  saying  these  words,  I  baptize 
thee  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost" 
[  114  ]  Ii^  the  manuscript  copy  of  the  articles  made  in  convocation 
in  the  year  1 575,  the  twelfth  is,  "  Item,  Where  some  ambiguity 
and  doubt  hath  risen  among  divers,  by  what  persons  private 
baptism  is  to  be  administered ;  forasmuch  as  by  the  Book  of 
Common  Prayer  allowed  by  the  statute,  the  bishop  of  the  dio- 
cese is  authorized  to  expound  and  resolve  all  such  doubts  as 
shall  arise,  concerning  the  manner  how  to  understand  and  to 
execute  the  things  contained  in  the  said  book ;  it  is  now,  by 
the  said  archbishop  and  bishops  expounded  and  resolved,  and 
every  of  them  doth  expound  and  resolve,  that  the  said  private 
baptism,  in  case  of  necessity,  is  only  to  be  ministered  by  a  law- 
fiil  minister  or  deacon  called  to  be  present  for  that  purpose, 
and  by  none  other:  and  that  every  bishop  in  his  diocese  shall 
take  order,  that  this  exposition  of  the  said  doubt  shall  be  pub- 

(/)  Kubrick.  (i)  Peccham,  Lind.  244. 

(g)  Edmund,  Lind.  63.  (k)  Peccham,  Lind.  41 . 

(A)  Otho,  Athon.  10.  (/)  Edmund,  Lind.  241. 
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lished  in  writing,  before  the  first  day  of  May  next  coming, 
in  every  parish  church  of  his  diocese  in  this  province ;  and 
thereby  all  other  persons  shall  be  inhibited  to  intermeddle  with 
the  ministering  of  baptism  privately,  being  no  part  of  their 
vocation." 

This  article  was  not  published  in  the  printed  copy;  but 
whether  on  the  same  account  that  the  fifteenth  article  was  left 
out  (namely,  because  disapproved  by  the  crown)  doth  not  cer- 
tainly appear.  However  the  ambiguity  remained,  till  the  con- 
ference at  Hampton  Court,  in  which  the  king  said,  that  if 
baptism  was  termed  private,  because  any  but  a  lawfiil  minister 
might  baptize,  he  utterly  disliked  it,  and  the  point  was  there 
debated;  which  debate  ended  in  an  order  to  the  bishops  to 
explain  it  so  as  to  restrain  it  to  a  lawful  minister. 

Accordingly,  in  the  Book  of  Common  Prayer,  which  was 
set  forth  in  the  same  year,  the  alterations  were  printed  in  the 
rubrick  thus :  ^'  And  also  they  shall  warn  them,  that  without 
great  cause  they  procure  not  their  children  to  be  baptized  at 
home  in  their  houses.  And  when  great  need  shall  compel  them 
so  to  do,  then  baptism  shall  be  administered  on  this  fashion : 
First,  let  the  lawful  minister  and  them  that  be  present  call 
upon  God  for  his  grace,  and  say  the  Lord*s  Prayer,  if  the  time 
will  sufiTer ;  and  then  the  child  being  named  by  some  one  that 
is- present f  the  said  minister  shall  dip  it  in  the  water ^  or  pour 
water  upon  it''  And  other  expressions  in  other  parts  of  the 
service,  which  seemed  before  to  admit  of  lay  baptism,  were  so 
turned  as  expressly  to  exclude  it(m). 

Nevertheless,  Bishop  Fleetwood  says,  that  lay  baptism  is 
not  declared  invalid  by  any  of  the  offices  or  rubrics,  nor  in  any 
public  act  hath  the  church  ever  ordered  such  as  have  been  [  115  ] 
baptized  by  lay  hands  to  be  rebaptized  by  a  lawful  minister, 
though  at  the  time  of  the  Restoration  there  were  supposed  to 
be  in  England  and  Wales  200,000  or  300,000  souls  baptized 
by  such  as  are  called  lay  hands.     He  says,  whether  the  indis- 

Emsable  necessity  of  baptism  be  the  doctrine  of  the  Church  of 
ngland  or  no,  he  cannot  with  certainty  determine ;  but  be- 
cause he  is  persuaded  that  the  church  dotn  not  hold  lay  baptism 
to  be  invalid,  he  is  so  far  persuaded  that  the  church  holdeth 
baptism  to  be  indispensably  necessary  where  it  can  possibly  be 
had,  and  will  have  lay  baptism  (when  a  lawful  minister  cannot 
be  had)  rather  than  none  at  all  (n). 

By  the  canon  law  baptism  is  regularly  confined  to  priests ; 
but  in  cases  of  necessity,  laymen  and  even  women  were  allowed 
to  perform  the  ceremony.  Baptizandi  cura  ad  solos  sacerdotes 
pertinet,  ejusque  ministerium  nee  ipsis  diaconis  explere  per- 
mittitur^  absque  episcopo  vel  presbytero :  nisi  his  procul  absen- 

(m)  Gibf.  369.  (n)  Fleetw.  Works,  530. 
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tibuSy  ultima  languoris  cogat  necessitczs :  quo  casu  et  laicis 
fidelibn^,  atque  ipsis  mulieribus  baptizare  permittitur  (o). 

[^Giannone,  speaking  of  the  latter  part  of  the  third  century, 
remarks  that  it  was  the  custom  of  these  days,  for  persons  of 
rank  and  consideration  to  adopt  the  very  pernicious  habit  of 
deferring  their  baptism  till  the  eve  of  their  exposure  to  some 
great  and  unusual  peril,  or  till  the  latter  days  of  their  life ;  in 
other  words,  they  remained  Catechumens  till  the  near  approach 
of  one  of  these  two  events.  After  mentioning  that  it  was  a 
matter  of  historical  notoriety  that  such  had  been  the  case  with 
Constantine,  and  inferring  from  this  fact  the  falsity  of  the  claims 
of  the  Roman  Church  to  that  territory  which  they  asserted  had 
been  granted  by  the  emperor  at  his  baptism,  this  great  histo- 
rian gives  these  reasons  for  the  prevalence  of  this  custom : 
"  People  imagined  that  by  deferring  their  baptism  till  the  last 
moments  of  their  existence,  they  thereby  not  only  escaped  the 
rigorous  severities  which  in  these  days  the  church  enjoined 
upon  Christian  penitents,  but  moreover  that  this  jprocrastination 
of  their  baptism  gave  them  a  greater  security  for  the  eternal 
welfare  of  their  souls.  Because,  as  any  one  might  administer 
this  sacrament,  even  an  infidel,  neophyte  or  harlot,  as  the  mat- 
ter of  it  being  water,  was  always  at  hand,  and  as  the  form  was 
simple  and  couched  in  very  few  words,  he  would  indeed  be  the 
most  unfortunate  of  men  who  should  meet  with  so  sudden  a 
death  as  not  to  be  allowed  sufficient  time  for  the  application  of 
these  healing  waters,  which  through  the  infinite  merits  of  Christ 
would  in  an  instant  cleanse  him  from  the  pollutions  contracted 
in  this  mortal  life,  and  at  once  and  infallibly  transport  him  into 
the  happiness  of  another,  immortal  and  eternal  (o)." 

[[The  Roman  Catholic  Church  undeniably  held  the  doctrine 
that  baptism  with  water  and  invocation  of  the  Trinity  might  be 
administered  by  anybody.  Many  eminent  writers,  and  amongst 
them  the  learned  Bingham,  are  of  opinion  that  the  Anglican 
church  has  always  said  " fieri  non  debet,  factum  valet,** 

[[The  whole  question  underwent  an  elaborate  discussion  in 
the  case  of  Kemp  v.  Wiches  (q),  in  which  Sir  J.  NichoU  held  that 
a  child  baptized  by  a  Dissenter,  with  water  and  the  invocation 
of  the  Trinity,  was  baptized  in  the  sense  of  the  rubrick  to  the 
burial  service,  and  of  the  68th  canon,  and  therefore  that  the 
burial  of  such  child  was  obligatory  on  the  clergyman.  It  is 
hardly  necessary  to  say  that  the  canons,  being  promulgated  in 

(o)  Inst  J.  C.  2, 3 ;  X.  3,  42.    See  ako  Lind.  50.    [See  tit.  JKOliBibfi, 
-  in  this  work] 

(p)  [Giannone  Ist.  Civ.  lib.  1,  c.  4,  s.  1.  He  says  Tasso  alluded  to  this 
custom  in  his  celebrated  description  of  Clorinda's  death : 

"  A  me  che  le  ftti  servo,  e  con  sincera 
Mente  I'amai,  ti  di^  non  battezzata  ; 
N^  gi^  poteva  allor  battesmo  darti, 
Che  I'uso  nol  sostien  di  quelle  parti."— Canfo  12.— Ed.] 
(g)  [3  PhiUim.  276.] 


160S,  before  the  legal  existence  of  Dissenters,  could  have  had, 
at  the  period  of  their  enactment,  no  reference  to  that  body, 
and  it  would  seem  that  a  baptism  performed  by  lay  hands,  in 
the  case  of  an  imminent  emergency,  was  that  which  was  con- 
templated by  the  canon  in  question.  Kemp  v.  Wickes,  from 
which  there  was  no  appeal,  is  as  yet  the  only  decided  case  on 
this  subject ;  "  but  the  question  has  been  again  mooted,  and 
is  ^adhuc  subjudice'  in  the  Arches  Court  of  Canterbury,  and 
it  is  believed  an  appeal,  should  the  sentence  of  the  judge  be 
in  affirmance  of  Kemp  v.  Wiches,  will  be  prosecuted  to  the 
judicial  committee  of  the  privy  council  (r).  In  1806,  a  very 
eminent  civilian  was  consulted  as  to  whether  a  clergyman  was 
bound  to  baptize  the  child  of  a  Dissenter,  knowing  that  such 
child  was  to  be  brought  up  in  dissent  from  the  doctrines  of  the 
Church  of  England.  To  this  question  the  following  opinion 
was  returned : 

Opinion. 

S\j  the  68th  canon,  any  minister  who  shall  refuse  or  delay  Dr.  uw- 
risten  any  child  brought  to  him  on  Sundays  or  holy  days,  nton^timtV 
after  due  notice,  is  liable  to  be  suspended  from  his  ministry  for  £i*2if  IS'blip! 
three  months.     The  phrase  *any  child'  is  general.     There  is  *J"  d*,^JJj. 
no  distinction  of  parishioners  who  frequent  the  church  or  any  er. 
other  place  of  divine  worship.     The  reasons  riven  by  the  cler- 
gyman himself  in  this  case  might  be  easily  shown  to  be  weak 
and  fallacious.     But  the  authority  of  the  law  is  clear  and  ex- 
press on  this  point     The  objection  would  of  course  be  much 
stronger  against  the  children  of  papist  recusants  (that  is,  of 
persons  convicted  by  law  of  being  Papists),  than  of  those 
parents  supposed  to  be  Protestant  Dissenters.     Yet  by  the 
3  Jac.  1,  c.  5,  s.  14,  all  popish  recusants  are  compelled  to  bring 
their  children  to  be  baptized  by  a  lawful  minister  in  the  parish 
church."  F.  Lawrence." 

[["  Doctors  Commons,  July  14,  1806."— Ed.] 


V.  Baptism  of  those  of  riper  Years, 

Preface  to  the  Booh  of  Common  Prayer,  "  It  was  thought 
convenient,  that  some  prayers  and  thanksgivings,  fitted  to  spe- 
cial occasions,  should  be  added,  particularly  an  office  for  the 
baptism  of  such  as  are  of  riper  years,  which,  although  not  so 
necessary  when  the  former  book  was  compiled,  yet  by  the 
growth  of  anabaptism  through  the  licentiousness  of  the  late 
times  crept  in  among  us,  is  now  become  necessary,  and  may  be 
always  useful  for  the  baptizing  of  natives  in  our  plantations, 
and  others  converted  to  the  faith." 

(r)  [Proceedings  inatituted  by  a  fusing  to  bury  bis  cbild,  Nov.  1840, 
Dissenter  against  a  clergyman  for  re-    Mastyn  v.  Eicott,    See  ISurtol.] 
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Kubrick.  "  When  any  such  persons  as  are  of  riper  years 
are  to  be  baptized,  timely  notice  shall  be  given  to  the  bishop, 
or  whom  he  shall  appoint  for  that  purpose,  a  week  before  at 
the  least,  by  the  parents  or  some  other  discreet  persons ;  that 
so  due  care  may  be  taken  for  their  examination,  whether  they 
be  sufficiently  instructed  in  the  principles  of  the  Christian  reli- 
gion, and  that  they  may  be  exhorted  to  prepare  themselves  with 
prayers  and  fasting  for  the  receiving  of  this  holy  sacrament 
[116]  "And  if  they  shall  be  found  fit, then  the  godfathers  and  god- 
mothers, (the  people  being  assembled  upon  the  Sunday  or  holi- 
day appointed),  shall  be  ready  to  present  them  at  the  font 
immediately  after  the  second  lesson,  either  at  morning  or 
evening  prayer,  as  the  curate  in  his  discretion  shall  think  fit. 

"And  it  is  expedient  that  every  person  thus  baptized  should 
be  confirmed  by  the  bishop  so  soon  after  his  baptism  as  con- 
veniently may  be,  that  so  he  may  be  admitted  to  the  holy  com* 


munion." 


VI.  Baptism  of  the  Children  of  Papists. 

By  the  3  Jac.  1,  c.  5,  s.  14,  "Every  popish  recusant  which 
shall  have  any  child  bom,  shall  within  one  month  next  after 
the  birth,  cause  the  same  to  be  baptized  by  a  lawftil  minister 
according  to  the  laws  of  this  realm,  in  the  open  church  of  the 
parish  where  the  child  shall  be  bom,  or  in  some  other  church 
near  adjoining,  or  chapel  where  baptism  is  usually  adminis- 
tered ;  or  if  by  infirmity  of  the  child  it  cannot  be  brought  to 
such  place,  then  the  same  shall,  within  the  time  aforesaid,  be 
baptized  by  the  lawful  minister  of  any  of  the  said  parishes  or 
places,  on  pain  that  the  father  of  such  child,  if  he  be  living 
one  month  after  the  birth,  or  if  he  be  dead  within  the  said 
month,  then  the  mother  of  such  child,  shall  forfeit  lOOZ. ;  one- 
third  to  the  king,  one-third  to  him  who  shall  sue  in  any  of  the 
king's  courts  of  record,  and  one-third  to  the  poor  of  the  said 
parish/*    See  ^afifitft^ 


VII.  Baptism  of  Negroes  in  the  Plantations, 

It  hath  been  a  point  debated  in  the  Court  of  King's  Bench, 
whether  by  baptism  a  negro  slave  acquires  manumission  (s). 
But  this  seemeth  to  be  now  fully  settled  in  the  negative  both 
by  divines  and  lawyers.  Bishop  Fleetwood  says,  there  is  no 
fear  of  losing  the  service  and  profit  of  their  slaves,  hy  letting 
them  become  Christians;  that  thev  are  prohibited  neither  by 
the  laws  of  God,  nor  of  this  realm,  firom  keeping  Christian 

(0  3  Mod.  120. 
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slaves ;  and  that  slaves  are  no  more  at  liberty  after  they  are 
baptized  than  they  were  before  {t).  And  both  the  lord  chan- 
ceUorsy  Talbot  and  Hardwicke,  gave  their  opinions  the  same 
way.  Archbishop  Seeker's  sermon  before  the  Society  for  Pro- 
pagating the  Gospel  in  Foreign  Parts,  in  the  year  1740(?<).         [  117  ] 


VIII.  Fee  for  Baptism. 

"  We  do  firmly  enjoin  that  no  sacrament  of  the  church  shall 
be  denied  to  any  one  upon  the  account  of  any  sum  of  money, 
because  if  any  thing  hath  been  accustomed  to  be  given  by  the 
pious  devotion  of  the  faithful,  we  will  that  justice  be  done 
thereupon  to  the  churches  by  the  ordinary  of  the  place  after- 
wards (t?)." 

Upon  the  Account  of  any  Sum  of  MoneyJ]  That  is,  used 
to  be  paid  or  taken  in  the  administration  of  any  of  the  sacra- 
ments (x). 

Shall  be  denied.']   Or  delayed  (y). 

Hath  been  accustomed  to  oe  givenJ]  That  is,  of  old,  and  for 
so  long  a  time  as  will  create  a  prescription,  although  at  first 
given  voluntarily.  For  they  who  have  paid  so  long  are  presumed 
at  first  to  have  bound  themselves  voluntarily  thereunto  (z). 

H.  9  Will.  Burdeaux  and  Dr.  Lancaster.  Burdeaux,  a 
French  protestant,  had  his  child  baptized  at  the  French  church 
in  the  Savoy,  and  Dr.  Lancaster,  vicar  of  St.  Martin's,  in  which 

{)arish  it  is,  together  with  the  clerk,  libelled  against  him  for  a 
ee  of  2s.  6d.  due  to  him,  and  Is.  for  the  clerk.  A  prohibition 
was  moved  for,  and  it  was  urged,  that  this  was  an  ecclesiastical 
fee  due  by  the  canon.  By  Holt,  Chief  Justice :  Nothing  can 
be  due  of  common  right,  and  how  can  a  canon  take  money  out 
of  laymen's  pockets  ?  Lindwood  says,  it  is  simony  to  take  any 
thing  for  christening  or  burying,  unless  it  be  a  fee  due  by  cus- 
tom ;  but  then,  a  custom  for  any  person  to  take  a  fee  for  chris- 
tening a  child  when  he  doth  not  christen  him,  is  not  good;  like 
the  case  in  Hobart,  where  one  dies  in  one  parish,  and  is  buried 
in  another,  the  parish  where  he  dies  shall  not  have  a  burying 
fee ;  if  you  have  a  right  to  christen,  you  should  libel  for  that 
right,  but  you  ought  not  to  have  money  for  christening  when 
you  do  it  not  (a). 

TThe  act  of  6  &  7  Will.  4,  c.  36,  provides  by  ite  40th  section 
''  xliat  nothing  therein  contained  shall  affect  the  registration  of 
baptisms  and  burials  as  now  by  law  established,  or  the  right  of 
any  officiating  minister  to  receive  the  fees  now  usually  paid  for 

(/)  Fleetw.  Works,  501.  (y)  Ibid. 

(«)  See  Bl.  Com.  i.  425,  with  Mr.  (z)  Lind.  279. 

Christian's  DOte.  (a)  1  Salk.332;   [Holt,  319;   12 

(v)  Langton.  Mod.  171 ;  Hobart,  175.1 
(x)  Linf  278. 
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the  performance  or  registration  of  any  baptism/'  &c.  And  by- 
sect.  24  of  the  same  act  it  is  provided  as  follows : 
i^^a*pH»m"  [["That  if  any  child  born  in  England  whose  birth  shall  have 
miy  be  Regis-  bccn  registered  as  aforesaid  shall,  within  six  calendar  months 
s^u  Month?  next  after  it  shall  have  been  so  registered,  have  any  name  given 
"rauo?  o?*^  to  it  in  baptism,  the  parent  or  guardian  of  such  child,  or  other 
Birib.  person  procuring  such  name  to  be  given,  may,  within  seven 

days  next  after  such  baptism,  procure  and  deliver  to  the  regis- 
trar or  superintendent  registrar,  in  whose  custody  the  register 
of  the  birth  of  the  child  may  then  happen  to  be,  a  certificate, 
according  to  the  form  of  schedule  (G.)  to  this  act  annexed, 
signed  by  the  minister  who  shall  have  performed  the  rite  of 
baptism,  which  certificate  such  minister  is  hereby  required  to 
deliver  immediately  after  the  baptism,  whenever  the  same  shall 
be  then  demanded,  on  payment  of  the  fee  of  one  shilling,  which 
he  shall  be  therefore  entitled  to  receive ;  and  the  said  registrar 
or  superintendent  registrar,  upon  receipt  of  such  certificate  and 
on  payment  of  the  fee  of  one  shilling,  which  he  shall  be  there- 
fore entitled  to  receive,  shall,  without  any  erasure  of  the  ori- 
ginal entry,  forthwith  register  therein  that  the  child  was  bap- 
tized by  such  name,  and  the  registrar  shall  thereupon  certify 
upon  the  said  certificate  the  additional  entry  so  made,  and  shall 
forthwith  send  the  said  certificate  through  the  post^ofiice  to  the 
registrar-general ." 

[[1  Vict.  c.  22,  s.  2,  says,  "  The  registrar  or  superintendent 
registrar  as  the  case  may  be.'*  See  the  alteration  introduced 
into  the  law  upon  this  subject  by  these  two  acts  discussed  un- 
der the  title  1lR£ffl0trar*— Ed. J 
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I.   Who  shall  be  deemed  a  Bastard,  and  therein  of 

Supposititious  Births. 

1.  We  term  all  by  the  name  of  bastards  that  be  bom  out  of 
lawfiil  matrimony  (a). 

2.  Lord  Coke  says,  by  the  common  law,  if  the  husband  be 
within  the  four  seas,  that  is,  within  the  jurisdiction  of  the  kin^ 
of  England,  if  the  wife  hath  issue,  no  proof  is  to  be  admitted 
to  prove  the  child  a  bastard,  unless  the  husband  hath  an  appa- 

(a)  1  lD8t  244. 
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rent  impossibility  of  procreation,  as  if  the  husband  be  but 
eight  years  old,  or  under  the  age  of  procreation,  such  issue  is 
bastard,  albeit  he  be  born  within  marriage.  But  if  the  issue 
be  bom  within  a  month  or  a  day  after  marriage,  between  par- 
ties of  full  lawful  age,  the  child  is  legitimate  (i). 

This  rule  is  now  exploded  (c),  and  if  non-access  can  be 
proved  the  issue  are  bastards  (rf);  but  it  cannot  be  proved  by  the 
wife  alone,  though  she  ex  necessitate  may  be  admitted  to  prove 
the  act  of  adultery  (e).  If  husband  and  wife  consent  to  live 
separate,  the  children  are  presumed  legitimate  till  non-access 
be  proved,  otherwise,  if  they  are  divorced,  a  mensa  et  thoro{f). 
Non-access  of  the  husband  need  not  be  proved  during  the 
whole  period  of  the  wife's  pregnancy,  it  is  sufficient  if  the  cir- 
cumstances of  the  case  show  a  natural  impossibility  that  the 
husband  could  be  the  father  (g). 

3.  H.  6  Geo.  2.  Pendrell  and  PendrelL  Upon  an  issue  HoiiMiid'i 
out  of  chancery  to  try  whether  the  plaintiff  was  the  heir  at  law  **" 
of  one  Thomas  Pendrell,  it  was  a^eed  that  the  plaintiff's  father 
and  mother  were  married  and  cohabited  for  some  months,  that 
they  parted,  she  staying  in  London,  he  going  into  Stafford- 
shire, that  at  the  end  of  three  years  the  plaintiff  was  bom. 
And  there  being  some  doubt  upon  the  evidence  whether  the 
husband  had  not  been  in  London  within  the  last  year,  it  was  [11^] 
sent  to  be  tried.  And  the  plaintiff  rested  at  first  upon  the 
presumption  of  law  in  favour  of  legitimacy,  which  was  encoun- 
tered by  strong  evidence  of  no  access.  And  it  was  agreed  by 
the  court  and  counsel  on  the  trial  at  Guildhall  before  Lord 
Chief  Justice  Raymond,  that  the  old  doctrine  of  being  within 
the  four  seas  was  not  to  take  place,  but  the  jury  were  at  liberty 
to  consider  of  the  point  of  access,  which  they  did,  and  found 
against  the  plaintiff(A). 

And  so  by  the  mles  of  the  civil  law,  if  the  husband  be  so 
long  absent  from  his  wife  as  that  by  no  possibility  of  nature 
the  child  can  be  his,  or  if  the  adulterer  and  adulteress  be  so 
known  to  keep  company  together,  that  by  just  account  of  time 
it  cannot  fall  out  to  be  any  other  man's  child  but  the  adulterer's, 
it  is  accounted  to  be  a  bastard  (t).  This  passage  is  also  to  be 
found  in  Ridley's  View  of  the  Civil  and  Ecclesiastical  Laws  (A), 
but  neither  author  refers  to  authorities.  The  doctrine  con- 
tained in  it  is  taken  partly  from  the  Digest  and  partly  from  the 

(6)  I  Intt.  244.  See  too,  Mr.  East's  elaborate  note  on 

(c)  Ball.  N.  P.  112 ;  Haig.  note  to  this  judgment  of  Lord  Ellenborough's, 

Co.  Litt  126  a.  Goodright  v.  Mou,  1  Cowper,  561. 

{d)  2  Stra.  1076.  See  also  Rts  ▼.  Kea,  11  East  R.  132, 

(e)  Rdx  ▼.  Rook,  1  Wfls.  340;  Rex  and  the  cases  cited  therein  by  Lord 

▼.  Reading,  Annaly's  Rep.  79;  Cowp.  Kenyon. — Ed.] 

594.  (A)  Str.  925. 

(/)  1  Salk.  123.  (i)  God.  479. 

(i\   8  East's  Rq».  193;   [Rex  v.  {k)  V\  352. 

hmt,  and  the  cases  therein  cited. 
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Decretal.  The  rule  of  the  civil  law,  Pater  is  est  quern  nuptice 
demonstrant,  is  restrained  in  two  cases  only,  bodily  infirmity 
and  proof  of  non-access.  On  the  latter  head,  Ulpian  says, 
JFingamus  abfuisse  maritum,  verbi  gratia  per  decennium,  re- 
versum  anniculum  invenisse  in  domo  sua :  placet  nobis  Juliani 
sententia  hunc  non  esse  mariti  jilium  (/).  But  it  is  expressly 
said  that  the  adultery  of  the  woman  shall  not  prejudice  her 
children,  Non  ulique  crimen  adulterii  quod  mulieri  objicitur 
infanti  prmjudicat ;  cum  possit  ilia  adultera  esse,  et  impubes — 
patrem  habuisse  (iw).  And  therefore  the  children  are  provided 
for  in  Nov.  117,  c.  8(n).  The  canon  law,  on  the  other  hand, 
declares  the  offspring  of  a  married  woman,  if  conceived  in 
adultery,  to  be  illegitimate,  Illegitima  proles  est  quam  vivoviro 
uxor  ex  adulterio  concepit,  she  cum  adultero  sive  cum  viro 
moi'etur{o).  In  a  late  case  the  Court  of  King's  Bench  was 
of  opinion  that  the  child  of  a  married  women  may  be  proved  a 
bastard  by  other  evidence  than  that  of  absolute  non-access,  as 
by  proof  of  the  child  taking  the  name  of  the  person  with  whom 
his  mother  lived,  added  to  reasonable  evidence  of  non-access 
on  the  part  of  the  husband  (/?). 

[["  The  law  of  England  (said  Lord  Eldon,  in  the  case  of 
Shelley,  in  1806)  (q)  has  been  more  scrupulous  upon  the  sub- 
ject of  legitimacy  than  any  other,  to  the  extent  even  of  dis- 
turbing the  rules  of  reason.  Formerly  access  was  presumed  if 
the  parties  were  within  the  narrow  seas,  though  there  was  no 
doubt  of  the  contrary.  Since  that  time  access  or  non-access 
must  be  proved  like  any  other  fact ;  but  it  must  be  proved  by 
witnesses  who  altogether  prove  that,  though  each  speaks  only 
to  some  particular  circumstance;"  and  Sir  John  Leach,  in 
Clarke  v.  Maynard,  1822  (r),  "  Non-access,  like  any  other  im- 
portant fact,  must  be  satisfactorily  established ;  but  ax:cess  is  not 
to  be  presumed  because  the  parties  were  within  such  distance 
that  access  was  possible."  In  the  case  of  Head  v.  Head,  ap- 
pealed from  the  Vice-Chancellor,  Lord  Eldon  said,  speaking 
of  the  judges  "  in  that  case  of  The  Banbury  Peerage,  I  take 
them  to  have  laid  down,  so  as  to  give  it  all  the  weight  which 
will  necessarily  travel  along  with  tlieir  opinion,  although  not  a 
judicial  decision,  that  where  access  according  to  the  law  of  na- 
ture, by  which  they  mean,  as  I  understand  them,  sexual  inter- 
course, has  taken  place  between  the  husband  and  wife,  the  child 
must  be  taken  to  be  the  child  of  the  married  person,  the  hus- 
band, unless  on  the  contrary  it  be  proved  that  it  must  be  the 
child  of  that  person,  &c. :  upon  my  recollection  of  The  Ban- 

(/)  Dip;,  i.  6, 6.  the  year  1791,  referred  to  at  great 

(nt)  Dig.  48, 5,  9,  cum  Glots.  length  by  Sir  W.  Wynne  in  Smtfth  v. 

(ti)  See  also  Craig,  2,  18,  20.  Chamherlayve, — £d.] 
(o)  X.  4,  17, 4.  (q)  [13  Ves.  56.] 

(d)  GooJrigA/ ex  dem.  Tomiony.        (r)  [6  Maddock  and  Geldaii,  364.] 
Saul  and  others,  4  T.  Rep.  357,  [in 
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bwry  Peerage  case,  it  was  the  opinion  of  the  judges^  that  where 
persona]   access  is  estabUshedy  sexual  intercourse  is  to  be 
presumed;  and  that  presumption  must  stand  till  done  away 
with  by  clear  and  satisfactory  evidence,  &c.  («)."    The  opinion 
of  the  judges  here  referred  to,  was  given  in  the  year  181 1,  on 
the  claim  of  General  KnoUys  to  the  earldon  of  Banbury.     The 
following  points  seem  by  the  late  case  of  Morris  v.  Davies  to 
be  established : — Every  child  born  in  wedlock,  the  husband 
and  wife  being  in  England^  and  not  separated  by  any  sentence 
of  divorce^  is  presumed  to  be  legitimate;  this  presumption 
may  be  repelled  by  proof  of  such  tacts  as  satisfy  the  jury,  be- 
yond all  doubt,  that  no  sexual  intercourse  took  place  between 
the  parties  at  a  time  when  the  husband  could  by  possibility  be 
the  father  of  the  child.     The  jury,  before  they  can  find  against 
the  legitimacy,  must  be  convinced  that  no  such  sexual  inter- 
course took  place,  by  irresistible  evidence,  and  not  by  a  mere 
balance  of  probabilities.     If  such  intercourse  did  take  places 
the  adultery  of  the  wife  is  immaterial.     If  there  was  an  op-- 
portunity  m  sexual  intercourse  between  the  husband  and  wife, 
the  law  will  presume  that  such  intercourse  did  tahe  place,  un- 
less the  contrary  be  satisfactorily  proved.     This  cause  grew 
out  of  an   issue  fi"om  the  Court  of  Chancery,  and  underwent 
four  judicial  decisions :  1st,  at  the  Shrewsbury  Spring  Assizes, 
1829,  verdict /or  the  legitimacy  ;  2nd,  at  Shrewsbury  Summer 
Assizes,  in  the  same  year,  verdict  against  the  legitimacy ;  3rd, 
at  the  Gloucester  Assizes,  1828,  verdict,  by  eleven  jurors,  for 
the  legitimacy ;  4th,  before  the  Lord  Chancellor  (Lyndhurst), 
who  decided  the  question  by  consent  of  the  parties  (being  re- 
ferred to  him)  against  the  legitimacy.     "  A  mother  is  an  in- 
competent witness  to  prove  her  child's  illegitimacy,"  said  Sir 
S.  Romilly(0,  in  The  Banbury  case,  1810  (w).     All  the  cases 
relative  to  adulterine  bastardy,  down  to  the  case  of  Bury  v. 
Phillpot,  in  1834,  are  collected  together  and  chronologically 
arranged  by  Sir  H.  Nicholas  in  his  work  on  Adulterine  Bas- 
tardy, published  in  1836.     This  book,  and  the  "  Report  of  the 
Proceedings  on  the  Claim  to  the  Barony  of  Gardner,**  decided 
in  1824,  and  published  by  Mr.  Le  Marchant  in  1828,  exhaust 
the  learning  that  can  be  collected  from  judicial  dicta,  decisions, 
and  text-writers  upon  this  very  important  subject.     To  these 
works  I  must  refer  those  who  are  desirous  of  accurate  infor- 
mation as  to  the  nature  of  the  evidence  by  which  the  proof  of 
such  bastardy  must  be  established;  but  I  have  thought  the 
celebrated  decision  of  Sir  W,  Wynne,  one  of  our  most  learned 

(s)  [1  Turner  &  Russell,  139.]  %,  6T.  R.  330 ;  Sianden  v.  Standen, 

(0  L^itinff    D'Aguesseau's    cele-  6  T.  R.  331 ;   Hex  v.  Raverutone,  5 

lirated  "Plaidoyer  pour  le  Sicur  de  T.  R.  373.    See  also  Rex  v.  Xeo,  11 

Vinantes."— Ed.]  East,  132 ;  Goodnight  v.  Mos$,  Cowp. 

[u)  [See,  however,  Rex  v.  Brom*  591,  cited  above. — Ed.] 
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ecclesiastical  judges  upon  this  subject,  a  desirable  addition  to 
a  work  on  ecclesiastical  law,  especially  as  the  report  is  not  to 
be  found  in  the  collection  of  Reports  on  Ecclesiastical  Law, 
but  is  extracted  from  the  pages  of  Sir  H.  Nicholas's  essay  (t?). 

[^"  There  are  two  questions  which  arise:  1st,  whether  the 
law  will  admit  of  an  averment  that  the  child  of  a  married  wo- 
man, born  during  the  life  of  her  husband,  was  not  begotten 
by  her  husband  ?  and  2ndly,  if  such  an  averment  is  by  law  ad- 
missible, whether  it  is  in  the  present  case  proved  ?  Without 
doubt  the  rule  of  the  law  of  England,  with  respect  to  the  chil- 
dren of  a  married  woman,  is  the  same  as  that  of  the  civil  law, 
and  must  be  the  same  in  every  country,  ^  pater  est  quern  nuptuB 
demonstrantJ  But  though  this  is  the  law  of  England  as  well 
as  of  all  other  countries,  it  has  always  admitted  of  some  ex- 
ceptions. I  shall  not  think  it  necessary  to  inquire  into  those 
ancient  writers  on  the  law  of  England,  which  have  been  men- 
tioned. I  only  begin  with  the  law  as  stated  by  Lord  Coke,  in 
his  Conunent  on  Littleton,  p.  244 ;  he  states  the  law  to  be  in 
these  words,  '  If  the  husband  be  within  the  four  seas,'  that  is 
within  the  jurisdiction  of  the  law  of  England,  *  if  the  wife  has 
issue,  no  proof  is  to  be  admitted  to  prove  the  child  a  bastard 
(for  in  that  case,  'filiatio  non  potest  probarV  unless  the  hus- 
band has  an  apparent  impossibility  of  procreation).'  RoUe  (x) 
lays  it  down  more  strongly,  and  there  are  several  passages  in 
his  work  to  the  same  effect.  Now,  it  appears  from  those  pas- 
sages, that  the  two  exceptions  to  the  rule,  namely,  that  of  the 
husband  being  beyond  the  seas,  and  an  apparent  inability  of 
procreation,  are  laid  down  by  Lord  Coke  and  RoUe,  not  by 
way  of  instances  liable  to  be  extended,  but  as  confining  the 
exceptions  strictly  to  those  two.  Lord  Chief  Justice  Hale  ap- 
pears to  be  the  first  authority  for  extending  the  instances  of 
exception.  It  was  his  opinion,  that  if  the  jury  found  by  spe- 
cial verdict  that  the  husband  had  no  access,  then  the  child 
would  be  a  bastard  (y).  And  the  same  rule  may  be  inferred 
from  the  case  of  St.  George's  v.  St,  Margaret's,  &c." 

[[Sir  William  Wynne  then  adverted  to,  and  commented  upon, 
that  case,  and  the  cases  of  Pendrell  v.  Pendrell,  The  King 
V.  Reading,  Lomax  and  Holmden,  and  Goodright  and  Saul. 

[["  The  civil  law,  especially  the  commentators,  are  certainly 
much  more  lax  on  the  subject ;  Menochius  in  particular  (z). 
The  king's  advocate  did  not  think  fit  to  cite  this  authority,  and 
I  am  sure  he  would  not  have  taken  upon  him  to  maintain  that 
this  was  the  law  of  England.     I  am  sure  he  would  not  enforce 

(v)  [Sir  H.  N.  copied  it  from  Mr.         (y)  \^Dickens  v.  Collins^  cited  in 

Le   Marchant's  appendix,  who  was  St.  George*M  v.  St,  Margaret'i,  I  Salk. 

indebted  for  the  manuscript  notes  to  123.    Probably  the  case  mentioned  in 

Messrs.  Gostling,  of  Doctors'  Com-  the  debates  on  the  Banbury  claim, 

mons. — Ed.]  under  the  title  of  Hotpell  v.  Collin$.\ 

{x)  []  Abr.  358.]  {x)  [6  &  63  Pies.  19  sec] 


15a«(tftt0ia(.  119  c 

such  a  doctrine,  for  it  is  this :  if  a  woman  cohabits  with  an  g|j|y|*^' 
adulterer,  and  the  husband  has  access  to  her,  though  it  be  but  ut^ne. 
seldom,  in  that  case  the  court  are  to  presume  that  the  child  is 
begotten  by  the  adulterer,  and  not  by  the  husband.  The  law 
of  England,  therefore,  on  this  subject,  as  now  settled,  I  take 
to  be  this :  that  if  such  proof  can  be  given,  of  whatever  kind, 
as  shall  satisfy  legally  the  mind  of  the  court  that  the  husband 
had  no  access  to  the  wife  at  the  time  when  the  child  must  have 
been  begotten,  the  child  is  a  bastard,  though  bom  of  a  married 
woman  in  the  lifetime  of  her  husband ;  but  if  the  husband  and 
wife  were  so  circumstanced  that  access  between  them  must  be 
presumed,  as  if  they  lived  in  the  same  town  or  place,  and  cannot 
DC  proved  by  persons  who  have  watched  them  never  to  have 
come  together ;  if  direct  evidence  can  be  proved  that  thev  had 
access  to  each  other ;  in  such  a  case  I  take  it  the  son  is  legiti- 
mate, notwithstanding  any  circumstantial  evidence  that  may  be 
given  to  the  contrary.  It  remains,  then,  to  be  considered 
whether  the  point  of  illegitimacy,  as  set  up  by  the  crown,  is 
supported  by  legal  proof/* 

rHe  then  alluded  to  the  facts  of  the  case,  and  quoted  copi- 
ously from  the  evidence  produced. 

\^**  Thus  then  stands  the  evidence  of  access  between  Ann 
Smyth  and  Ralph  Smyth  her  husband :  he  is  proved  to  have 
been  in  London  at  Mr,  Darling's,  to  have  written  and  received 
letters  in  that  place  from  the  month  of  April  to  the  month  of 
June  1720.  Ann  Smyth  was  delivered  of  the  deceased  in 
London,  in  Martlet-court,  Covent  Garden,  in  February  1720- 
21.  She  had  a  house  in  Madox-street  in  September  1722, 
and  in  King-street,  Golden-square,  in  1724;  and  if  we  except 
the  inconsistent  and  imperfect  recollections  of  Mrs.  EUard, 
there  is  not  the  least  evidence  of  her  having  ever  resided  any- 
where but  in  London,  Hammersmith,  and  Chelsea,  from  1708 
to  1724.  If  the  evidence  had  rested  here,  it  would,  I  think, 
fall  very  little  if  at  all  short  of  the  case  of  Lomax  v.  Holmden : 
here  the  husband  is  proved  to  have  been  resident  in  London 
in  1720;  the  wife  was  delivered  in  London  in  the  same  year, 
and  there  is  every  reason  to  believe  that  her  usual  residence 
was  at  that  time  in  London  likewise.  But  the  evidence  in  this 
case  goes  a  great  deal  further ;  for  from  the  time  that  Margaret 
Holmes  first  knew  Mrs.  Smyth,  which  must  have  been  before 
the  deceased  was  four  years  old,  she  proves  Mrs.  Smyth  had  a 
constant  residence  in  London ;  and  tne  depositions  of  Martha 
Cleeter  and  other  vntnesses  establish  that  Kalph  Smyth  went, 
in  1727,  to  lodge  in  Warwick-court,  and  continued  there  till 
his  death  in  1755 ;  and  here  I  think  there  is  a  direct  and  full 
evidence  of  his  having  had  frequent  access  to  his  wife. 

\^"  These  depositions  form  a  chain  of  evidence  amountinffi 
in  my  opinion,  to  a  direct  and  full  proof  that  Ralph  Smyth 
had  access  to  hia  wife  at  the  times  mentioned  by  the  witnesses. 
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wi^i'i  It  was  said  by  the  counsel,  that  by  the  word  ^access'  in  the 
Jadgment  in  cases  that  have  been  mentioned  was  meant  nuptial  access,  and 
SSUft^.  that  it  was  not  sufficient  to  prove  that  they  were  together,  if 
laym,  thcrc  was  not  sufficient  ground  from  circumstances  to  believe 

that  they  had  conversed  as  husband  and  wife.  But  I  do  not 
find  the  least  assertion  of  this  doctrine  in  any  case.  I  take  it 
that  it  has  always  been  held  to  be  sufficient,  if  it  could  be 
proved  that  the  husband  and  wife  had  been  together,  or  that 
they  might  have  been  together  by  being  frequently  in  the  same 
town  or  place ;  and  in  Lomax's  case  there  is  a  pretence  of  evi- 
dence, that  they  were  never  at  the  same  house,  only  that  the 
wife  resided  in  London,  and  the  husband  was  proved  to  have 
been  frequently  there.  But  in  the  present  case,  to  be  sure,  it 
is  a  great  deal  stronger,  for  Thompson  says,  they  were  together 
without  any  other  witnesses  frequently  in  her  house,  in  the 
bed-chamber,  upwards  of  half  an  hour  together.  Now  there 
being  such  evidence  therefore,  both  presumptive  and  positive, 
of  the  access  of  the  husband  to  the  wife,  I  consider  the  cir- 
cumstantial evidence  (however  strong  it  may  be),  that  the  de- 
ceased was  not  begotten  by  the  husband,  but  by  another  man, 
insufficient  to  rebut  it. 

[["  The  counsel  for  the  next  of  kin  have  justly  observed, 
that  the  criminal  intercourse  of  Mrs.  Smyth  with  Lord  Brad- 
ford is  very  slightly  proved  by  direct  evidence.  It  can  only 
be  inferred  from  the  general  reputation  of  her  being  his  lord- 
ship's mistress,  and  of  the  deceased  being  his  lordship's  son  : 
in  short,  from  circumstantial  evidence  alone ;  from  the  will  of 
Lord  Bradford ;  from  the  expensive  manner  in  which  he  was 
bred  up,  ahd  from  his  taking  the  name  of  Newport  by  act  of 
parliament ;  and  it  must  be  admitted  that  there  can  be  no  doubt 
that  the  Earl  of  Bradford  did  believe  the  deceased  to  be  his 
own  son,  which  gives  strong  probability  to  suppose  that  it  was 
so.  Yet,  when  you  consider  the  circumstances  of  the  case^ 
there  are  facts  that  do  certainly  detract  from  that  probability ; 
such  as  the  constant  communication  between  the  parties,  and 
the  secresy  with  which  it  was  attended,  and  more  especially 
the  nature  of  the  separation.  It  has  been  truly  observed,  that 
there  is  no  evidence  to  show  that  they  parted  with  feelings 
hostile  to  each  other,  or  that  they  ceased  to  live  on  an  amic- 
able footing.  The  instruments  executed  by  Ralph  Smyth  in 
1708,  1711,  and  1728,  giving  up  all  right  in  his  wife's  pro- 
perty, appear  to  have  been  voluntary  acts ;  and  although  they 
may  have  been  prompted  by  no  very  honourable  motives,  they 
surely  indicate  the  absence  of  animosity  towards  his  wife.  We 
must  also  recollect  that  he  acquiesced  in  her  living  with  Lord 
Bradford,  and  that  he  never  lost  the  power  of  calling  upon 
her  to  cohabit  with  him,  or  took  any  steps  for  obtaining  a  sepa- 
ration. 
[["  The  circumstances  that  have  been  principally  relied  on 
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in  this  case  are  the  declarations.  There  is  one  declaration,  sm»tkv, 
which  is  an  affidavit  of  Mary  Prole,  who  says,  *  she  knew  £JjJJJ*^" 
Ann  Smjrth  when  she  was  the  mistress  of  Lord  Bradford,  and 
heard  and  always  understood  from  her,  that  she  had  no  lawful 
issue,  but  that  she  had  a  son  who  was  the  illegitimate  child  of 
Lord  Bradford.*  Then  there  is  the  answer  given  in  by  Ralph 
Smyth  in  chancery,  to  the  bill  of  revivor  brought  dler  the 
death  of  Ann  Smyth,  in  which  he  notices  the  deceased  as  '  a 
person  called  in  the  said  bill  John  Newport,*  and  afterwards 
saysy '  he  does  not  know  who  is  the  heir  at  law  of  Ann  Smyth,' 
which  would  not  have  been  true  if  he  had  regarded  the  de- 
ceased as  legitunate ;  and  lastlv,  his  recognisuig  the  proceed- 
ings in  chancery  respecting  the  lunacy  of  the  deceased,  which 
abound  with  the  most  distinct  and  unequivocal  statements  of 
his  being  illegitimate.  All  this  has  been  urged  to  be  a  direct 
disavowal  by  the  husband  and  wife,  in  proof  that  the  deceased 
was  not  their  son.  But  this  disavowal  by  the  father  and  mo- 
ther was  not,  I  conceive,  such  as  they  were  by  law  allowed  to 
make.  Lord  Mansfield  says  the  law  of  England  is  clear,  that 
the  declaration  of  a  father  or  mother  cannot  be  admitted  to 
bastardise  the  son  born  after  marriage ;  and  this  is  a  rule,  not- 
withstanding what  has  been  said  of  it,  which  in  mv  apprehen- 
sion is  entitled  to  the  utmost  deference,  not  only  nrom  the  au- 
thority which  belongs  to  every  thing  delivered  by  that  great 
judge,  but  from  its  conformity  with  me  earlier  decisions,  and 
its  tendency  to  preserve  order,  and  to  prevent  confusion,  in 
the  descent  of  property  and  in  the  administration  of  justice. 
It  is  a  rule,  not  only  in  the  law  of  England,  but  in  the  47th 
Title.  It  may  at  first  sight  appear  oppressive  to  the  husband, 
but  we  should  recollect  that  a  husband  who  is  injured  by  his 
wife  may  obtain  a  separation  from  her,  and  thereby  escape  all 
danger  of  a  spurious  progeny.  If  a  husband  connives  at  his 
wife  living  with  another  person,  he  exposes  himself  to  the 
consequences  of  such  baseness,  and  access  must  be  presumed, 
in  the  absence  of  proof  to  the  contrary.  This  is  not  the  only 
case  of  a  similar  nature  in  which  the  law  rejects  evidence  op- 
posed to  a  presumption,  though  such  evidence  shall  amount 
altogether  to  full  proof.  If  a  woman,  big  with  child  by  A.,  be 
married  to  B.,  it  is  clear  that  the  latter  becomes  the  legal  fa- 
ther (a).  And  let  no  one  reproach  the  law :  the  rules  it  has 
laid  down  have  been  wisely  framed  for  the  security  of  families, 
for  the  protection  of  marriages,  and  for  the  general  extension 
of  public  convenience.  It  is  an  evil  inseparable  from  the  most 
perfect  of  human  institutions,  if,  in  particular  circumstances 
and  to  particular  persons,,  they  may  operate  to  mischief.  Some 
late  cases  have  been  mentioned,  where  children  presumed  to 
be  adulterine  bastards  have  been  bastardised  by  the  act  of  par-> 

(tf)  [Rolle,  !.  358.] 
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liament  which  dissolved  the  marriage  of  the  mother.  But  those 
being  cases  of  acts  of  parliament  alone,  and  not  of  sentences 
in  a  court  of  justice,  they  cannot  be  used  as  precedents  here. 

T"  Upon  tne  whole,  I  am  of  opinion,  that  from  the  proc^ 
in  me  cause,  the  mother  of  the  deceased  must  be  presumed  to 
have  had  access  to  her  husband,  at  the  time  she  became  preg- 
nant of  the  deceased ;  and  consequently  the  deceased  must  be 
considered  to  be  legitimate,  and  not  a  bastard.  I  therefore 
pronounce  for  the  interest  of  Robert  Waller  and  James  Smyth, 
as  the  representatives  of  James  Smyth,  the  next  of  kin  of  the 
deceased.  * 

[[This  case  of  Smyth  v.  Chamberlayne  was  argued  ift  the 
Prerogative  Court.  The  question  as  to  the  legitimacy  of  the 
deceased  (John  Newport,  Esq.)  was  raised  on  a  dispute  as  to 
the  administration  of  his  effects,  for  he  died  intestate.  Sir  W. 
Scott,  Dr.  Harris,  and  Dr.  Compton,  appeared  fop  the  claim- 
ant, Smyth.     The  king^s  advocate  for  the  crown. 

[[By  this  decision,  the  strong  presumption  of  law,  in  fa- 
vour of  the  access  of  the  husband,  when  not  separated  by 
considerable  distance,  or  divorce,  or  incapacitated  by  bodily 
infirmity,  was  confirmed  rather  than  weakened ;  and  it  seems 
to  have  been  then  held,  that  if  such  access  could,  by  anyposr 
nihility y  have  taken  place,  nothing  would  prevent  the  cnild 
from  being  considered  the  son  of  the  husband. — Ed.] 

4.  If  the  husband  be  castrated,  so  that  it  is  apparent  that 
he  cannot  by  any  possibility  beget  any  issue,  if  his  wife  hath 
issue  divers  years  after,  this  shall  be  bastard,  although  it  be 
begotten  within  marriage,  because  it  is  apparent  that  it  cannot 
[  120  ]  be  legitimate  (6).  But  this  does  not  hold  with  regard  to  tm- 
potency  (c). 

M.  6  Geo.  2,  Lcmax  and  Holmden.  In  ejectment :  The 
question  on  a  trial  at  bar  was,  whether  the  lessor  was  son  and 
heir  of  Caleb  Lomax,  Esquire,  deceased ;  which  depended  on 
the  question  of  his  mother's  marriage.  And  that  being  fully 
proved,  and  evidence  given  of  the  husband's  being  frequently 
at  London,  where  the  mother  lived,  so  that  the  access  must  be 
presumed ;  the  defendants  were  admitted  to  give  evidence  of 
his  inability,  from  a  bad  habit  of  body.  But  their  evidence 
not  going  to  an  impossibility,  but  an  improbability  only ;  that 
was  not  thought  sufficient,  and  there  was  a  verdict  for  the  plain- 
tiff (rf). 

[^In  the  case  already  more  than  once  referred  to,  Hex  v. 
Luffe  (e),  Lord  Ellenborough  said  there  must  be  "  the  abiolute 
physical  impossibility  of  the  husband's  being  the  father"  esta^- 
blished  by  evidence,  before  the  law  would  bastardise  the  issue. 


Im  potency. 


(b)  1  Roll's  Abr.  358.  (d)  Str.  940. 

(c)  £ttry*«  cote,  5  Rep.  98.    See        (e)  [8  Easl^  R.  193.] 
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In  the  cue  of  Ncrtcn  v.  Norton  (/),  it  was  decided  by  Sir 
John  NieboUy  after  much  deliberation  and  most  learned  argu-* 
ments,  that  neither  the  canon  nor  the  English  law  allowed  a 
man  to  {dead  his  own  natural  impotency  as  a  ground  for  a  sen- 
tence of  a  Rullitj  of  marriage. — Ed.^ 

5.  If  a  man  marry  his  kinswoman  within  the  degrees,  the  it>aeora 
issue  between  them  is  not  bastard  until  divorce  found,  for  the  with^n^he 
marriage  was  not  void  (g).  Depe«t. 

[[The  temporal  courts  always  considered  marriages  void  by 
canonical  dintbiliiaesy  as  requiring  a  judicial  sentence  to  render 
them  void  at  common  law,  and  restrained  the  ecclesiastical 
courts  from  bastardising  the  issue  of  such  marriages  after  the 
death  of  either  of  the  parents.  But  in  1835  Lord  Lyndhurst 
introduced  an  act  into  the  House  of  Lords,  declaring  all  ex- 
iting marriages,  vcidable  by  affinity ^  to  be  valid  retrospect' 
ivefy,  but  for  the  future  ipgo  facto  null  and  void.  This  act 
became  the  law  of  the  land  by  5  &  6  Will.  4,  c.  54,  its  opera* 
tion  being  limited  to  England  and  Ireland.  The  future  issue, 
therefin^,  of  marriages  no  longer  voidable,  but  void  by  affinity, 
most  be  bastards.     See  this  act  printed  at  length  under  SH^aiTs 

tUft  flet0.— Ed.;] 

6w  When  a  woman  is  separated  from  her  husband  by  a  di-  chiid  becot. 
▼orce  ammsd  et  thoroj  the  children  she  has  during  the  sepa-  dwokV/ 
ration  are  presumed  to  be  bastards ;   unless  it  appear  upon 

Eroof,  that  the  husband  after  such  separation  did  cohabit  with 
is  wife  (A).  [[This  must  of  course  be  understood  with  some 
reference  to  the  interval  between  the  birth  of  the  child  and  the 
date  of  the  divorce. — En.]] 

7.  All  children  inheritors,  which  shall  be  born  without  tlie  cbiid  bom 
ligeance  of  the  King  of  England,  shall  have  the  same  benefit  Kfn^VAiic 
of  inheritance  as  if  diey  were  bom  within  the  king  s  ligeance,  K*«»ce. 

so  always  that  the  mother  of  such  children  do  pass  the  sea  by 
the  licence  uid  wills  of  their  husbands.  And  if  it  be  alleged 
against  any  such  born  beyond  the  sea,  that  he  is  a  bastard,  in 
case  where  the  bishop  ought  to  have  cogMzaxice  of  bastardy, 
it  shall  be  commanded  to  the  bishop  of  the  place  where  the 
demand  is,  to  certify  the  king's  court  where  the  plea  thereof 
bangeth,  as  of  old  times  hath  been  used  in  the  case  of  bastardy 
alleged  against  them  which  were  bom  in  England  (t)< 

8.  '^  To  the  king's  writ  of  bastardy,  whether  one  being  bom  Chiid  bom 
before  matrimony,  may  inherit  in  hke  manner  as  he  that  is  p'.rem'i'Mtr* 
born  after  matrimony ;  all  the  bishops  answered,  that  they  "■<«. 
would  not  nor  could  not  answer  to  it,  because  it  was  directly 
against  the  common  order  of  the  church.    And  all  the  bishops 
instanced  the  lords,  that  they  would  consent  that  all  such  as 

if)  [3  PhiUimow,  147.]  1  SA.  123 ;  2  P.  Wms.] 

{g)  1  RioU't  Aht.  367.  (i)  26  £dw.  3,  8t  2. 

(S)  1  Bac.  Abr.  312.    [See  also 
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were  born  afore  matrimony  should  be  legitimate,  as  well  as 
they  that  be  born  within  matrimony,  as  to  the  succession  of 
[  121  ]  inheritance^  forasmuch  as  the  church  accepteth  such  for  legi- 
timate. And  all  the  earls  and  barons,  with  one  voice,  an- 
swered that  they  would  not  change  the  laws  of  the  realm 
which  hitherto  have  been  used  and  approved  (A)." 

Against  the  common  Order  of  the  Churchi]  For  the  better 
understanding  of  which,  it  is  to  be  known,  that  in  the  time  of 
Pope  Alexander  the  Third,  which  was  in  the  6  Hen.  S,  this 
constitution  was  made,  that  children  born  before  solemnization 
of  matrimony,  where  matrimony  followed,  should  be  as  legiti- 
mate to  inherit  unto  their  ancestors  as  those  that  were  born 
after  matrimony ;  and  thereupon  the  statute  saith,  that  the 
church  accepteth  such  for  legitimate  (/)• 

The  Bishops  instanced  the  Lords."]  Hereupon  these  two 
conclusions  do  follow :  1 .  That  any  foreign  canon  or  constitu- 
tion made  by  authority  of  the  pope,  being  against  the  law  and 
custom  of  the  realm,  bindeth  not  until  it  be  allowed  by  act  of 
parliament,  which  the  bishops  here  prayed  it  might  have  been; 
for  no  law  or  custom  of  England  can  be  taken  away,  abrogated 
or  annulled,  but  by  authority  of  parliament.  2.  That  although 
the  bishops  were  spiritual  persons,  and  in  those  days  had  a 
great  dependency  on  the  pope ;  yet  in  case  of  general  bastardy, 
when  the  king  wrote  to  them  to  certify  who  was  lawful  heir  to 
any  lands  or  other  inheritance,  they  ought  to  certify  according 
to  the  law  and  custom  of  England,  and  not  according  to  the 
Roman  canons  and  constitutions,  which  were  contrary  to  the 
law  and  custom  of  England,  wherein  the  bishops  sought  at  this 
parliament  to  be  relieved  (m). 

[[The  doctrine  of  the  civil  and  canon  law,  which  legitimated 
children  born  out  of  wedlock  by  a  subsequent  marriage,  pre- 
vails  over  a  large  portion  of  the  civilized  world  both  in  Europe 
and  America ;  and  its  adoption  by  the  law  of  Scotland  renders 
it  possible  that  a  person  may  be  legitimate,  and  succeed  to 
>roperty  in  that  country,  while  he  is  a  bastard  in  England, 
'n  July,  1840,  it  was  finally  decided  by  the  House  of  Lords, 
Lord  Chief  Justice  Tindal  delivering  their  lordships'  judgment, 
that  a  child  born  in  Scotland  before  the  marriage  of  his  pa- 
rents cannot  inherit  lands  in  England,  although  he  was  /e^i- 
timate  in  Scotland,  and  his  parents  domiciled  there.  This 
decision  in  Doe  dem.  Birtwhistle  v.  Vardill,  affirmed  a  pre- 
vious decision  of  the  House  of  Lords,  who  had  allowed  a  re- 
hearing, because  Lords  Brougham,  Denman  and  Lyndhurst, 
delivered  their  opinions  against  it.  At  the  final  hearing,  how- 
ever, Lord  Brougham  declared  himself  a  convert  to  the  judg- 
ment delivered  by  the  lord  chief  justice  (n).  See  section  2>i- 
vorce,  under  title  S^^Vtl^S^* — ^^%\ 

{k)  20  Hen.  3,  c.  9.  455,  456 ;  Oodolph.  479.] 

(/)  2  Inst  96.  (n)  [See  8  D.  &  R.  165 ;  and  1 

(m)  2  Inst  97;    [1  Bl.  Comm.    Clarke  &  Fin.  591.] 
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9.  If  a  man  hath  a  wife  and  dieth^  and  after  within  a  short  cuid  bom 
time  the  wife  marrieth  again,  and  within  nine  months  hath  a  !£«?>  dmii!', 
child,  so  that  the  child  may  be  the  child  of  the  first  or  of  the  fher  marri^ 
second  husband ;  in  this  case,  if  it  cannot  be  known  by  cir-  >K«io. 
cumstances,  the  child  may  choose  the  first  or  second  husband 
for  his  father  (o). 

By  the  civil  law,  such  as  were  bom  in  the  beginning  of  the 
eleventh  month  after  the  decease  of  their  mother's  husband, 
were  to  be  accounted  legitimate ;  but  such  as  were  born  in  the 
end  thereof  were  to  be  accounted  bastards :  yet  the  gloss  there 
relates  to  a  matter  of  fact  contrary  to  this  law,  and  gives  us  an 
instance  of  a  widow  in  Paris  who  was  delivered  of  a  child  the 
fourteenth  month  after  her  husband's  death,  yet  the  good  re- 

1>ute  of  this  woman's  continency  prevailed  so  much  against  the 
etter  of  the  law,  that  the  court  judged  the  causes  of  childbirth    [  1^  ] 
to  be  sometimes  extraordinary,  tne  woman  to  be  chaste,  and  the 
child  legitimate.    But  this^  as  the  gloss  addeth,  ought  not  to 
be  easily  drawn  into  example  (p). 

It  was  found  by  verdict,  that  Henry,  the  son  of  Beatrice, 
which  was  the  wife  of  Robert  Radwell  deceased,  was  born 
eleven  days  after  a  woman's  furthest  lawful  time.  And  there- 
upon it  was  adjudged,  that  he  was  not  the  son  of  Robert. 
Now  the  time,  saith  Lord  Coke  in  that  case,  appointed  by  the 
law,  at  the  furthest,  is  nine  months,  or  forty  weeks,  but  she 
m^  be  delivered  before  that  time  (9). 

In  the  foregoing  case,  instead  of  the  farthest  lawful  time, 
it  might  have  been  better  to  have  said  the  common  usual 
time.  Or  rather  that  the  usual  time  is  nine  solar  months  and 
ten  days  (r)«  Mr.  Hargrave,  in  his  edition  of  Co.  Lit.  («),  has 
given  a  learned  note  on  the  case  of  Radwell,  by  which  it  ap* 

Eears  that  he  languished  of  a  fever  a  long  time,  and  that  he 
ad  not  access  to  his  wife  for  one  month  before  his  death ; 
from  which  says  the  recotdi  prcesumitur  dictum  Henricum  esse 
bastardum.  An  excess  of  forty  weeks  therefore  creates  a  pre- 
sumption against  the  legitimacy  of  the  issue,  but  is  not  conclu- 
sive. Lord  Hale  says,  partus  potest  protrahi  ten  days,  ex 
accidente(t).  The  maxim  of  the  civil  law,  which  is  also 
adopted  by  Bracton,  is,  pater  is  est  quern  nuptuRdemonstrant(u), 
But  it  was  requisite  that  the  child  should  not  be  born  till  the 
seventh  month  after  marriage  (x).  This  rule  was  founded  on 
the  opinion  of  Hippocrates,  who  fixes  the  shortest  time  of  ges- 
tation at  six  months  and  two  days,  or  182  complete  days  (y). 
The  longest  time  was  fixed  at  ten  months.    Post  decern  menses 


o)  1  Roll's  Abr.  357.  (0  lb. 

p)  God.  482.  (u)  Dig.  2,  4,  5. 

(g)  1  Inst.  123.  (x)  Dig.  1,  5,  12. 

r)  1  Bac.  Ab.  312.  (v)  See  Huber,  Pnslecl.ad  Pand. 

>)  123  b.  1,  5, 4. 
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^uerF^\ber*»  ^^^^  Tuitus  nofi  odnAttetur  ad  legitinuxm  hereditatem^z). 

deafb.  Sande,  an  approved  reporter  of  decisions  in  the  court  of  Friezes- 

land,  discusses  this  question  at  large,  and  gives  an  instance  of 
a  child  being  decided  to  be  legitimate  which  was  born  333 
days,  or  eleven  solar  months  and  three  days,  after  the  death  of 
the  father,  who  had  been  confined  to  his  bed  a  fortnight  before 
he  died.  The  mother  was  a  woman  of  excellent  character ; 
but  the  judges  hesitated,  and  recommended  a  compromise  to 
the  parties,  which  not  taking  efiect,  the  child  was  adjudged 
heir  to  the  defunct  (a).  It  is  there  said,  that  the  ill  state  of 
the  husband*s  health  might  be  a  cause  why  the  child  was  not 
born  within  the  ordinary  time.  This  must  be  allowed  to  be  a 
singular  case ;  but  the  claim  of  the  Countess  of  Gloucester,  in 
Ed.  2,  mentioned  in  the  note  above  referred  to,  after  a  year 
and  seven  months,  is  more  so ;  as  also  the  dictum  of  Rolfe  {b), 
that  a  woman  may  be  ensient  seven  years,  though  his  opinion 
in  other  respects  is  sensible.  The  learned  editor  above  re- 
ferred to  put  the  following  questions  to  the  late  Dr.  Hunten 
What  is  the  usual  period  for  a  woman's  going  with  child? 
What  is  the  earliest  time  for  a  child's  being  bom  alive  ?  and. 
What  the  latest  ?  Who  answered  them  in  the  following  man- 
ner: 1.  The  usual  period  is  nine  calendar  months  ;  but  there 
is  very  commonly  a  difference  of  one,  two,  or  three  weeks* 
2.  A  child  may  be  born  alive  at  any  time  from  three  months  ; 
but  we  see  none  born  with  powers  of  coming  to  manhood,  or 
of  being  reared,  before  seven  calendar  months,  or  near  that 
time.  At  six  months  it  cannot  be.  8.  I  have  known  a  womaii 
bear  a  living  child  in  a  perfectly  natural  way  fourteen  days 
later  than  nine  calendar  months ;  and  believe  two  women  to 
have  been  delivered  of  a  child  alive,  in  a  natural  way,  above 
ten  calendar  months  from  the  hour  of  conception  (c). 

[  123  ]  M.  7  Jac.  Alsop  and  BawtrelL  Ejectment  for  lands  in 
Munden  in  the  county  of  Hertford.  The  question  upon  evi- 
dence to  the  jury  was,  whether  Edmund  Andrews  dying  the 
twenty-third  of  March,  and  his  wife  being  with  child,  but  not 
delivered  until  the  fifth  of  January  following  (which  was  forty 
weeks  and  nine  days,  and  then  delivered  of  a  daughter  named 
Elizabeth)  shall  be  reputed  the  father  to  the  said  Elizabeth,  or 
that  she  were  a  bastard.  For  it  was  proved  that  he  fell  sick 
upon  the  twenty-second  day  of  March,  and  died  the  day  fol- 
lowing, of  the  plague ;  and  that  Edmund  Andrews,  father  of 
the  said  Edmund  who  was  dead,  in  malice  to  his  son's  wife, 
did  much  abuse  her,  and  caused  her  to  be  dislodged  firom 
places  where  she  was  harboured,  and  to  lie  in  the  cold  streets; 
and  that  she  was  so  used  for  six  weeks  together  before  her  tra- 
vail ;  and  she  being  brought  into  a  woman's  house,  who  com- 

(f)  Paulus,  Dig.  38, 16, 3,  |  penult        (6)  1  H.  6,  3  a. 

(a)  Dec.  Ub.  4,  tit.  8,  def.  10.  (c)  Co.  Lit.  Ed.  Haxg.  180  b. 


misenited  her  aae,  faating  warmth  and  susienaiicey  was  pre* 
tendy  within  twenty-four  hours  delivered  of  the  said  Eliza* 
beth.  And  this  being  proved,  and  this  misusage  by  five 
women  of  good  credit,  and  two  doctors  of  phjrsic,  viz.  Sir  Wil- 
liam Paddy  and  Doctor  Mundford,  and  one  Chamberlaine, 
who  was  a  physician  and  in  nature  of  a  midwife,  upon  their 
oath;  they  a&ming  that  the  child  came  in  time  convenient  to 
be  the  diui^ter  of  the  party  who  died ;  and  that  the  usual 
time  for  a  woman  to  go  with  child  was  nine  months  and  ten 
da3rs,  to  wit,  solar  months,  that  is  thirty  days  to  the  month, 
and  not  lunar  months;  and  that  by  reason  of  the  want  of 
strength  in  the  woman  or  the  child,  or  by  reason  of  ill  usage,  [  124  ] 
she  might  be  a  longer  time,  viz.  to  the  end  of  ten  months  or 
more ;  the  court  hdd  here,  that  it  might  well  be  as  the  phy- 
sicians had  aflSrmed.  And  the  physicians  further  affirmed,  that 
a  perfect  birth  may  be  at  seven  months,  according  to  the 
strength  of  the  mother,  or  of  the  child,  which  is  as  long  before 
the  time  of  the  proper  birth ;  and  by  the  same  reason  it  may 
be  as  long  deferred  by  accident,  which  is  commonly  occasioned 
by  infirmities  of  the  body,  or  passions  of  the  mind.  And  so 
the  court  delivered  to  the  jury,  that  the  said  Elizabeth,  who 
was  born  forty  weeks  and  more  after  the  death  of  the  said 
Edmund  Andrews,  might  well  be  the  daughter  of  the  said 
Edmund  ((j). 

10.  The  author  of  Fleta,  who  lived  in  the  reign  of  Edward  Soppotiutioat 
II.,  hath  a  whole  chapter  about  supposititious  births ;  where  he  wHtde^y^. 
tells  us,  what  remedy  the  right  heir  nad  in  such  case,  viz.  That  2^«  mspiden- 
a  writ  was  directed  to  the  sheriff,  to  cause  the  woman  who 
pretended  herself  to  be  with  child,  forthwith  to  appear  in  the 
county  court,  there  to  be  searched  by  discreet  and  lawful  wo- 
men. And  if  it  was  doubtful  to  them  whether  she  was  with 
child  or  not,  then  the  sheriff  might  commit  her  to  some  castle, 
there  to  continue.  And  no  woman  with  child  was  to  come 
near  her,  until  she  should  be  delivered.  And  this  writ  was 
used  above  sixty  years  before  the  author  of  FUta  wrote,  viz. 
in  the  5  Hen.  8,  when  the  widow  of  William  Constable,  of 
Hanton,  in  Norfolk,  was  found  guilty  of  this  cheat  And  in 
all  probability  it  was  of  use  in  the  Saxon  times :  for  the  form 
of  the  writ  i^,  to  command  the  sheriff  to  summon  the  woman 
to  appear  in  the  full  county ;  as  it  is  generally  known,  that  all 
business  of  the  law  was  then  transacted  in  that  court,  where 
the  bishop  sate  with  the  civil  magistrate  (e). 

But  afterwards,  when  the  courts  at  Westminster  came  to  be 
established,  then  was  the  writ  de  ventre  inspiciendo  framed ; 
by  which  the  sheriff  was  commanded,  that  in  the  presence  of 

{d)  Cro.  Jac  541 ;  Palm.  9,  S.  C,  age,  and  the  cases  there  cited;] 
where  it  is  said  the  wife  was  "  un        (e)  Nels.  Rights  of  the  Clerinr,  tit 

lewd  et  Kght  damosel"      [Cf.  Le  Bastards. 
Marchant's  Case  of  the  Gardner  Peer- 
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twelve  knights  and  so  many  women,  he  should  cause  examina- 
tion to  be  made,  whether  the  woman  was  with  child  or  not ; 
[  125  ]  and  if  with  child,  then  about  what  time  it  would  be  born ;  and 
that  he  certify  the  same  to  the  justices  of  assise  or  at  West- 
minster, under  his  seal,  and  under  the  seals  of  two  of  the  men 
present  (/)• 
Instances  of  Mr.  Hargrave,  in  the  note  above  referred  to  (g),  vindicates 
vmtrrin^-  this  procceding  fVom  the  charge  of  indelicacy ;  for  though  the 
cimdo.  jmy  consisted  of  men  and  women,  the  search  was  to  be  made 
by  the  latter  only  (A).  The  writ  also  lay  for  the  heir,  if  a 
woman  soon  after  the  death  of  her  husband  married,  and 
feigned  herself  with  child  by  her  first  husband,  but  the  pro- 
ceedings under  it  were  different  (i).  In  the  matter  o{  Martha 
Brown  ex  parte  Wallop,  Eyre  and  Ashurst,  lords  commission- 
ers, ordered  the  writ  to  issue  against  a  married  woman  (whose 
husband  had  been  near  ten  years  abroad)  on  the  application  of 
a  devisee  in  a  will ;  there  being  a  limitation  in  the  will,  that  if 
she  had  a  male  child  within  forty  weeks  after  testator's  decease, 
it  should  take  previous  to  the  devisee:  but  the  writ  was  ordered 
to  lie  in  the  office  fourteen  days ;  and  if  within  that  time  Mrs. 
Brown  chose  to  submit  to  an  examination  by  two  midwives,  to 
be  appointed  by  the  petitioner,  to  inspect  and  examine  by  such 
examination  as  they  should  think  necessary,  whether  she  were 
pregnant ;  then  the  writ  not  to  go  till  further  orders ;  otherwise 
to  issue  (i). 

We  have  two  instances  of  this  writ  in  the  books ;  the  one  in 
Easter  term,  in  the  39  Eliz.,  which  was  thus  :  Percival  Wil- 
loughby  and  Bridget  his  wife,  one  of  the  coheirs  of  Sir  Francis 
Willoughby  (because  Sir  Francis  died  seised  of  a  great  inbe* 
ritance,  having  five  daughters,  whereof  the  eldest  was  married 
to  Percival  Willoughby,  and  not  any  son ;  and  the  said  Francis 
leaving  his  wife  Dorothy,  who  at  the  time  of  his  death  pre- 
tended herself  to  be  with  child  by  Sir  Francis,  which  if  it  were 
a  son,  all  the  five  sisters  should  thereby  lose  the  inheritance 
descended  unto  them)  prayed  a  writ  de  ventre  in^idendo  out 
of  the  chancery,  directed  to  the  sheriff  of  London,  that  he 
should  cause  the  said  Dorothy  to  be  viewed  by  twelve  knights, 
and  searched  by  twelve  women  in  the  presence  of  the  knights, 
et  ad  tractandum  ubera,  et  ventrem  in^iciendum,  whether  she 
were  with  child,  and  to  certify  the  same  into  the  Court  of 
Common  Pleas ;  and  if  she  were  with  child,  to  certify  for  how 
long  time  in  their  judgments,  and  when  she  would  be  delivered. 
[  126  ]  Whereupon  the  sheriff  accordingly  caused  her  to  be  searched, 

(f)  Nels,  Rights  of  the  Cleigy,  tit.    writ  was  softened ;   with  Mr.  Har- 
Bastards.  grave's  note  to  Co.  Litt.  8  b. 

(g)  Co.  Litt.  123  b.  (0  Co.  Litt.  ibid. 

(A)  See  on  this  subject  2  P.  Wms.        (k)  See  the  petition  and  affidavits 
591,  ex  jparte  Aytcou^h^  where  the    iu  4  Brown,  Cluu  Rep.  90. 
rigour  or  the  proceedmgs  under  this 


and  returned  that  she  was  twenty  weeks  gone  with  child,  and  J^f^,^, 
that  within  twenty  weeks  she  would  be  delivered.  Whereupon  dendo. 
another  writ  issued  out  of  the  Common  Pleas,  commanding 
the  sheriff  safely  to  keep  her  in  such  an  house,  and  that  the 
doors  should  be  well  guarded,  and  that  every  day  he  should 
cause  her  to  be  viewed  by  some  of  the  women  named  in  the 
writ  (wherein  ten  were  named),  and  when  she  should  be  deli- 
vered, that  some  of  them  should  be  with  her  to  view  the  birth, 
whether  it  be  male  or  female,  to  the  intent  there  should  not  be 
any  falsity.  And  upon  this  writ  the  sheriff  returned,  that  ac- 
cordingly he  had  done,  and  that  such  a  day  she  was  delivered 
of  a  daughter  (/). 

Note,  this  writ,  and  the  proceedings  thereupon,  are  grounded 
upon  Bracton  (m),  and  upon  the  writ  in  the  Register  (n). 

The  other  case  was  in  Easter  term,  S2  Jac,  which  was  thus : 
Alphonsus  Theaker,  cousin  and  heir  of  William  Theaker,  after 
the  death  of  William  Theaker,  because  he  had  not  any  issue 
alive  at  the  time  of  his  death  (but  Mary  his  wife  was  then  sup- 
posed to  be  enceinte  by  him,  and  within  one  week  after  his 
death  was  married  again  to  one  John  Duncomb),  procured  out 
of  the  chancery  a  writ  de  ventre  inspiciendo  of  the  said  Mary, 
directed  to  the  sheriff  of  London,  to  cause  the  said  Mary  to  be 
searched,  whether  she  were  with  child  by  the  said  William 
Theaker,  and  when  she  would  be  delivered  (no  mention  being 
made  of  her  second  marriage),  and  this  writ  was  according  to 
the  precedent  of  the  39  Eliz.  of  the  like  writ  against  the  lady 
Wiltoughby.  And  this  writ  was  returnable  in  the  Common 
Pleas.  The  sheriff  returned,  that  he  had  caused  her  to  be 
searched,  and  returned  the  inquisition,  that  by  such  persons  he 
caused  her  to  be  searched,  and  found  her  to  be  enceinte,  and 
that  she  would  be  delivered  within  twenty  weeks.  Wherefore 
he  now  prayed  a  second  writ  out  of  the  Common  Pleas,  to  be 
directed  to  the  sheriff  of  Surrey,  because  she  was  moved  with 
her  husband  to  Wandsworth  in  Surrey,  and  there  inhabited, 
that  the  sheriff  might  take  her  into  his  custody,  and  keep  her 
until  she  were  delivered  of  her  child,  that  there  might  not  ap^* 
pear  to  be  any  false  or  supposititious  birth,  and  that  in  the  mean 
time  he  should  cause  her  to  be  viewed  everv  day  by  certain 
matrons  named  by  the  court  in  the  writ,  and  that  some  of  them 
might  be  at  the  birth  of  the  child,  according  to  the  said  pre* 
cedent  of  the  Lady  Willoughby.  But  because  in  that  case  the  [  1^  ] 
lady  was  a  widow,  and  so  such  a  course  might  well  be  oh- 
served,  but  here  she  was  a  feme  covert  who  ought  to  cohabit 
vrith  her  husband,  they  would  not  take  such  a  course  with  her, 
but  left  her  with  her  husband,  he  entering  into  a  recognizance 
that  she  should  not  remove  from  the  house  wherein  they  then 

(/)  Cro.  Eliz.  see.  (m)  B.  2,  p.  69. 

(»)  P.  227. 
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Writ  it  inhabited ;  and  that  one  or  two  of  the  women  retoraed  by  the 
ci^o.  ^^  sheriff  should  see  her  every  day,  and  that  two  or  three  of  them 
should  be  present  at  her  travail :  for  it  was  said,  that  this  issue 
might  be  well  said  to  be  the  child  of  the  first  husband,  and 
should  inherit  his  land.  So  that  if  there  were  any  false  or 
supposititious  birth,  the  cousin  and  heir  might  be  disinherited. 
Wherefore  a  writ  was  accordingly  awarded  to  the  sheriff  of 
Surrey,  to  cause  her  to  be  seen  every  day  until  her  delivery, 
by  two  at  least  of  the  said  women  returned  by  him ;  and  that 
three  of  them  or  more  should  be  present  with  her  at  her  deli- 
very, so  as  no  £ilsehood  might  be  in  her  birth.  And  after  this 
course  observed,  she  was  delivered  of  a  female  child,  who  was 
afterwards  by  inquisition  found  to  be  the  daughter  and  heir  of 
the  said  William  Theaker  deceased  (o). 

And  this  whole  procedure  seemeth  to  be  deduced  from  the 
rules  of  the  civil  law,  which  is  particularly  express  and  punctual 
in  this  behalf.  For  by  that  law,  the  woman  who  supposeth 
herself  to  be  with  child,  must  intimate  it  twice  in  every  month 
to  those  who  are  nearest  concerned,  that  they  may  send  five 
women  to  inspect  her ;  and  she  must  do  the  like  for  the  space 
of  a  month  before  she  expects  to  be  delivered,  that  they  may 
send  some  person  to  be  tnere  at  that  time.  The  judge  may 
appoint  in  what  house  she  shall  dwell ;  and  the  room  wherein 
she  lies  must  be  searched;  and  if  there  be  more  than  one 
door,  it  must  be  nailed  up ;  and  three  men  and  as  many  women 
must  be  set  to  watch  her  as  often  as  she  comes  into  the  charn- 
ber,  who  are  also  to  search  all  persons  who  come  into  the  house 
and  chamber.  When  she  is  in  labour,  five  women  sent  by  the 
party  next  concerned,  must  be  witnesses  to  the  birth,  of  which 
they  must  have  notice  beforehand :  and  there  must  be  no  more 
in  the  chamber  at  that  time,  but  ten  women,  two  midwives,  and 
six  servants,  of  which  none  must  be  with  child,  and  therefore 
may  be  searched  before  they  go  in ;  there  must  be  three  lights 
in  the  room ;  the  child  when  born  must  be  shewed  to  those 
who  are  concerned;  the  judge  must  appoint  who  shall  keep  it, 
unless  the  father  hath  otherwise  appointed ;  and  it  must  be 
[  128  ]  shewed  twice  in  a  month  till  it  is  three  months  old,  and  after- 
wards once  in  a  month  till  it  is  six  months  old ;  and  once  in 
two  months  till  it  is  a  year  old ;  and  firom  thence  once  in  six 
months  till  it  can  speak.  And  if  any  thing  is  done  contrary  to 
the  premisses,  or  not  permitted  to  be  done;  then  upon  proof 
thereof,  the  child  is  not  to  be  admitted  to  the  possession  of  the 
estate  (p). 

This  passage  is  taken  from  the  edict  of  the  Praetor  contained 
in  Law  1.  s.  10,  of  the  Digest,  under  the  title  De  inspiciendo 
ventre  custodiendoque  partu^  and  the  regulations  mentioned  in 
it  were  to  take  place  when  a  woman  affirmed  herself  to  be 

(o)  Cro.  Jac.  685.  (p)  Nels.  ibid. 


pregnant  after  the  death  of  her  husband.  The  same  title  pre- 
scribes what  is  to  be  done  upon  a  divorce^  if  the  husband 
affirms  the  pregnancy  of  his  wife,  and  she  denies  it.  And  the 
preceding  title  treats  of  the  Plancian  senatuM-consuU^  which 
allows  the  woman  to  announce  her  pregnancy  within  thirty 
days  after  the  divorce. 

[^The  next  heir,  though  only  in  tail,  may  have  this  writ;  so 
it  is  said  may  a  devisee,  whose  interest  is  even  contingent,  and 
relates  merely  to  personalty.  But  it  is  not  competent  to  an 
heir-apparent  during  the  life  of  his  ancestor  (^). 

[^In  the  notes  by  Mr.  Le  Marchant  to  Lord  Erskine's  very  chnurenbas. 
eloquent  speech  upon  the  question  of  the  Banbury  Peerage  Jj2!j^g|"i? 
(1810),  several  cases  are  cited  from  the  Journals  of  the  House  ■»«(«  by  su. 
of  Lords,  where  children  were  bastardised  by  statute.  In  XM/St 
the  children  of  Lady  Parr  were  bastardised  by  act  of  parliar 
ment  (r).  The  act  states  that  she  had  eloped  from  her  husband, 
Lord  Parr  (afterwards  Marquis  of  Northampton),  &c.,  and  that 
her  child,  *'  being  notoriously  begotten  in  adultery,  and  bom 
during  the  espousals,  by  the  law  of  this  realm  is  inheritable  and 
may  pretend  to  inherit  all,"  &c. ;  and  then  declares  the  child  a 
bastard.  In  the  same  year  the  children  of  Elizabeth  Burgh  were 
bastardised.  In  1666  an  act  passed  for  the  illegitimation  of  the 
children  of  Lady  Anne  Ross.  9  &  10  Will.  3,  annulled  the 
marriage  between  the  Earl  and  Countess  of  Macclesfield,  and 
declared  the  child  with  which  she  was  then  pregnant  to  be  ille* 
gitimate.  Lord  Erskine  relied  upon  these  special  interposi- 
tions of  the  legislature  as  proving  nis  position  that  where  the 
husband  might  have  had  access  to  the  wife,  and  was  not  im- 
potent, the  law  always  considered  the  offspring  as  legitimate ; 
the  cases  above  cited  being  exceptions,  and  demonstrating  the 
general  rule  to  be  otherwise.  It  has  been  seen  however  that 
the  House  of  Lords  decided  against  this  opinion  of  Lord  Ers- 
kine. The  case  of  the  Countess  of  Macclesfield  (1698)  has 
become  generally  known  in  consequence  of  the  literary  fame  of 
the  person  whose  status  it  most  unhappily  determined.  The 
poet  Savage,  who  was  the  ofispring  of  her  adultery  with  Savage, 
Earl  of  Rivers,  was  bastardised  by  this  act  of  parliament. 
John  of  Gaunt's  illegitimate  children  were,  on  the  other  hand, 
legitimised  by  a  statute  of  Richard  II. — Ed.]] 


II.  Trial  hy  Bastardy. 

1.  General  bastardy  is  to  be  tried  by  the  bishop;  special  Baiumyie. 
bastardy  by  the  country  (<).  ."^I,!."* 

{q)  [2  Peere  WilliamB,  593  j  4  Bro.        (r)  [Lords*  Journals,  i,  235.1 
C.  C.  90 ;  Mo8.  391 ;  6  Yes.  260.]  (s)  1  Roll's  Abr.  361. 
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Before  the  statute  of  the  20  Hen.  3,  c.  9,  above  recited,  the 
party  pleaded  not  general  bastardy,  but  that  he  was  born  out 
of  espousals ;  and  the  bishop  ought  to  certify  whether  he  were 
born  before  espousals  or  not,  and  according  to  that  certificate 
to  proceed  to  judgment  according  to  the  law  of  the  land.  And 
the  prelates  there  answered,  that  they  could  not  to  this  writ 
answer ;  and  therefore  ever  since,  special  bastardy,  viz.  whe- 
ther the  person  was  born  before  espousals  or  after,  hath  been 
tried  in  the  king*s  courts,  and  general  bastardy  in  the  court 
christian  {t). 

And  therefore  if  general  bastardy  be  pleaded  in  disability  of 
the  plaintiff,  (as  if  it  be  alleged  that  nis  parents  were  never 
accoupled  in  lawful  matrimony,)  the  same  shall  be  tried  by  the 
certificate  of  the  bishop  whether  it  be  in  a  real  or  personal  ac- 
tion ;  but  if  the  marriage  be  confessed,  and  it  be  only  pleaded, 
that  the  plaintiff  was  born  at  such  a  place  before  the  marriage 
was  solemnized,  and  so  bastard,  this  is  a  special  bastardy,  and 
shall  be  tried  by  a  jury  at  the  common  law,  where  the  birth  is 
alleged  (u). 
motU**in  the       ^*  '^^^  qucstion  of  bastardy  or  legitimacy  ought  first  to  be 
Temporal       movcd  iti  the  king's  temporal  court,  and  thereon  issue  ought  to 
I  °1^  1   ^^  joined  there;    and  then  it  ought  to  be  transmitted  by  the 
king's  writ  to  the  Ecclesiastical  Court,  to  be  there  examined 
and  tried  (:i?).    The  king's  courts  of  record  may  write  to  the 
bishop  to  certify  (^). 

And  if  the  Ecclesiastical  Court  undertake  the  examination 
of  bastardy  or  legitimation,  without  the  direction  of  the  tem- 
poral court,  a  prohibition  lies ;  for  this  affects  the  temporal  in- 
heritance of  the  subject  (z). 

3.  By  the  9  Hen.  6,  c.  1 1,  '^  All  justices  in  the  courts  where 
any  plea  shall  be  depending  wherein  bastardy  shall  be  alleged 
against  any  person  party  to  the  same  plea,  and  thereupon  an 
issue  joined,  which  by  the  law  ought  to  be  certified  by  the  or- 
dinary ;  one  of  the  judges  of  the  court  where  the  plea  shall  be 
depending,  before  that  any  writ  of  certificate  shall  pass  out  of 
the  same  court  to  the  ordinary  to  certify  upon  the  issue  so 
joined,  shall  make  remembrance  under  his  seal,  at  the  suit  of 
the  demandant  or  tenant,  plaintiff  or  defendant,  reciting  the 
issue  that  is  joined  in  such  a  plea  of  bastardy,  and  certifying 
to  the  Lord  Chancellor,  to  the  intent  that  thereupon  proclama- 
tion be  made  in  the  Court  of  Chancery  by  three  months,  once 
in  every  month,  that  all  persons  pretending  any  interest  to  ob- 
ject against  the  party  which  pretendeth  himself  to  be  mulier, 


Writ  to  the 
Ordinary  to 
certify. 


(0  2  Init  98. 

(tt)  Hughes,  c.  29;  Johns.  264. 

{x)  God.  489. 


(y)  1  Inst.  134.  See  tit  l$if|09«f 
iv.  11. 

(i)  1  Roll's  Ahr.  301 ;  God.  489; 
Johns.  263. 


that  they  sue  to  the  ordinary  to  whom  the  writ  of  certificate 
shall  be  directed,  to  make  their  allegations  and  objections 
against  the  party  which  pretendeth  him  to  be  muUer^  as  the 
law  of  holy  church  requireth ;  and  the  said  chancellor,  having 
notice  of  the  said  remembrance  and  issue  joined,  and  beins  re- 
quired by  the  said  demandant  or  tenant,  plaintiff  or  defendant, 
having  the  said  remembrance,  to  make  proclamation  as  afore- 
said, the  same  chancellor  shall  cause  proclamation  to  be  made 
in  form  aforesaid,  and  shall  certify  the  same  so  made  in  the  court 
where  the  plea,  in  which  the  bastardy  is  alleged,  another  time 
shall  be  depending.  And  the  judges  of  the  court  where  such  plea 
shall  be  depending,  before  any  proclamation  so  to  be  made  in  the 
Chancery,  shall  make  one  time  such  proclamation  openly  in  the 
same  court,  and  also  another  time  when  the  proclamation  shall 
be  certified  by  the  chancellor  as  aforesaid.  And  then  the  said 
judge  shall  award  the  said  writ  of  certificate  to  the  ordinary,  to 
certify  upon  such  issue  so  joined.  And  if  any  writ  of  certificate 
be  made  or  granted,  before  all  the  said  proclamations  be  made 
and  certified  as  aforesaid ;  then  the  same  writ  of  certificate,  and 
also  the  certificate  of  the  ordinary  thereupon,  shall  be  void  in 
law  and  of  none  effect.*' 

Against  the  Party  which  pretendeth  himself  to  be  Mulier^l  [  130  ] 
Mulier  hath  three  significations :  1.  It  signitieth  a  woman  in 
general ;  2.  A  virgin ;  3.  A  wife ;  and  this  is  the  most  proper 
signification  of  it  in  our  laws:  and  a  son  or  daughter  bom  of  a 
lawful  wife  is  called  filius  mulieratus  or  filia  tnulierataf  a  son 
mulier,  or  a  daughter  mulier;  and  it  is  always  used  in  contra- 
distinction to  a  bastard ;  thus  a  bastard  is  an  illegitimate  issue, 
and  mulier  is  legitimate  (a).  If  a  man  has  two  sons,  the  eldest 
of  whom  is  a  bastard  and  the  second  legitimate,  the  eldest  is 
called  bastard  eigne,  and  the  second  mulier  puisne.  And  if  the 
bastard  enter  on  the  lands  of  his  father,  and  die  seised  thereof, 
leaving  issue,  the  mulier  has  no  remedy ;  because,  as  Lord 
Coke  says,  justum  non  est  aliquem  post  mortem  suam  facers 
hastardam  qui  toto  tempore  vitce  sues  pro  legitimo  habebatur  (6). 
To  which  mav  be  added,  that  such  a  bastard  is  mulier  by  the 
ecclesiastical  law ;  and  therefore  hath  a  colour  to  enter  as  heir 
to  his  lather  (c).  But  this  rule  applies  only  to  the  case  of  a 
hartard  eigne  and  mulier  puisne,  wnere  the  father  and  mother 
intermarry  after  the  birth  of  the  bastard  (c2);  for  a  jury  may 
try  the  fact  which  proves  a  marriage  void,  and  thereby  bas- 
tardise the  issue  after  the  death  of  the  parties,  although  it  is 
then  too  late  for  the  Spiritual  Court  to  proceed  pro  salute 
animtB  (e). 

(fi)  1  Inst  243.  (d)  1  Salk.  121. 

(6)  Co.  Lit  244  a.  (e)  Ibid, 

(c)  Finch  Law,  118. 
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Shall  be  void  in  Law  and  of  none  Effect^  Before  this  act, 
bastards  had  a  way  of  tricking  themselves  (as  it  were)  into 
legitimacy.  For  they  used  to  bring  feigned  articles,  and  su- 
borned witnesses  before  the  bishop  to  prove  their  legitimation, 
and  then  got  the  certificate  returned  of  record ;  and  after  that, 
their  legitimation  could  never  be  contested.  For  being  re- 
turned of  record,  as  a  point  adjudged  by  its  proper  judges,  and 
remaining  among  the  memorials  of  the  court,  all  persons  were 
concluded  by  it.  And  this  created  great  inconveniences ;  for  the 
evidences  of  the  contrary  parties  concerned  were  never  heard 
at  the  trial,  and  yet  their  interest  was  concluded.  And  to  re- 
medy these  inconveniences  this  act  was  made. 
Ordinary  cei^  4.  The  bishop's  Certificate,  made  in  due  form  of  law,  shall 
du^ve.^°'  not  be  gainsayed;  but  credit  shall  be  given  to  the  same,  so  as 
the  whole  world  shall  be  bound  and  estopped  thereby  (/). 
The  law  on  this  point  seems  to  be,  that  if  a  man  be  certified  a 
bastard,  he  is  concluded  against  all  the  world,  even  although 
he  were  a  stranger  to  the  suit.  But  if  he  be  certified  mulier 
in  a  suit  between  him  and  J.  S.,  this  shall  not  bind  strangers ; 
for  a  man  may  be  mulier  by  the  spiritual  law,  which  holds  that 
subsequens  matrimonium  tollit  peccatum  pr€ecedens9  and  yet 
bastard  by  our  law  (g).  Though  Brook  under  his  title  says, 
that  the  ordinary  in  this  case  ought  to  certify  according  to  the 
common  law,  and  not  according  to  the  law  of  the  church  (A). 
Another  reason  for  the  dilSerence  is,  that  bastard  by  the  church 
law  must  be  bastard  by  the  common  law ;  but  legitimacy  and 
mulierty  are  difierent  inquiries;  for  a  man  is  mulier  if  born  in 
lawful  wedlock,  but  may  notwithstanding  be  proved  illegitimate 
by  proof  of  non-access  or  impotency.  But  a  verdict  of  a  jury 
finding  a  man  bastard,  binds  only  the  parties  who  are  privy  to 
it(i). 

[^But  general  bastardy  may  be  tried  by  the  country  when  it 
is  not  directly  in  issue,  or  if  it  be  alleged  in  a  dead  person, 
or  a  stranger  to  the  action,  or  in  an  infant  plaintiff  or  defendant, 
or  if  pleaded  in  abatement,  or  as  a  justification  for  slandering 
plaintiff  with  the  name  of  bastard  (A).  Among  the  cases  ad- 
judged in  James  I.'s  time  in  the  king's  courts  in  Ireland,  and 
reported  by  Sir  John  Davies,  attorney-general  in  that  kingdom, 
is  one  decided  m  the  9th  year  of  that  monarch,  entitled  **  En 
le  Court  de  Castle  Chamber*  Le  course  del  Trial  de  Legiti- 
mation et  Bastardy"  (/),  in  which  the  origin  and  limits  of  the 
power  of  the  spiritual  court  in  this  matter  are  most  learnedly 
developed. — Ed.] 

(/)  God.  489.  (»)  1  RoU.  Ab.  362. 

(jg)    1  Roll.  Ab.  862;   Via,  Ab.       (k)  [2  H.  Black.  146 ;  Comyn's  Di- 
Bastard  (M.) ;  6  Rep.  65.  gest,  tit.  Bastai^  D.  2.] 

(A)  See  also  suproj  L  8.  (jt)  [Daviet^  Reporte,  p.  51.] 


5.  The  spiritnal  court  cannot  give  sentence  to  annul  a  mar-  BuurdiBtoK 
riage  after  the  death  of  the  parties ;  because  sentence  is  giren  KBu'^efiAu 
there  only  'pro  salute  aninuty  which  cannot  be  after  their  death ; 
and  therefore  the  sentence  in  such  case  is  only  to  disinherit 
the  issue,  which  they  cannot  do;  for  by  such  means  any  one 
might  be  disinherited  (n»). 


III.  Consequences  of  Bastardy. 

1.  A  bastard  is  quasi  mUHus  filius,  and  can  have  no  name  Name. 
of  reputation  as  soon  as  he  is  bom  (n). 

2.  But  after  he  hath  gotten  a  name  by  reputation,  he  may  inheritance. 
purchase  by  his  reputed  or  known  name,  to  him  and  his  heirs; 
although  he  can  have  no  heirs  but  of  his  body  (o). 

It  was  ruled  that  George  Shelly  acquired,  at  the  age  of  six 
years,  a  name  by  reputation  as  the  son  of  Oeorge  Shelly  (p). 

If  the  issue  of  a  bastard  purchaseth  land,  and  dieth  without 
issue,  though  the  land  cannot  descend  to  any  heir  of  the  part 
of  the  fiither,  yet  to  the  heir  of  the  part  of  the  mother  it  may ; 
for  the  heirs  of  the  part  of  the  motner  make  not  any  convey- 
ance by  the  bastard  (q). 

If  a  bastard  dieth  intestate,  without  wife  or  issue,  the  king 
is  entitled  to  the  personalty;  and  the  ordinary  of  course  grants 
administration  to  the  patentee  or  grantee  of  the  crown  (r).  His 
land  escheats  to  the  lord  (s\ 

A  bastard  is  tenmimts  a  quo,  having  no  relation  as  to  civil 
purposes ;  but  this  does  not  hold  as  to  moral  purposes,  for  he 
cannot  marry  his  mother  or  bastard  sister  (t).  And  if  be  mar- 
ries under  age  by  licence,  he  must  have  the  consent  of  his  pu« 
tative  parents  or  guardian,  pursuant  to  26  Geo.  2,  c.  33, 
s.  U  (n).  The  rule  that  a  bastard  was  not  to  be  admitted  into 
holy  orders,  and  might  be  refused  by  the  bishop  if  presented 
to  a  church,  seems  to  be  now  obsolete  (x).  But  equity  will 
not  supply  a  surrender  of  a  copyhold  to  a  natural^  as  it  will  to 
a  legitimate  child  (jr).  Nor  is  the  consideration  of  natural 
afiection  in  a  covenant  sufficient  to  raise  an  use  to  a  bastard,  if 
the  estate  remain  in  the  fiither,  though  an  use  may  be  declared 
to  a  bastard  in  esse  if  the  estate  be  transferred  to  a  third  per* 
»on{z)»  And  an  illegitimate  child  cannot  claim  a  share  under 
a  devise  to  children  generaUv*  thou^  the  will  be  strong  in  his 
fitvour  by  implication  (a).    And  it  was  so  held  where  the  tea- 

(m)  \  RoU'i  Abr.  360 ;  1  Sslk.  120.        (t)  3  Salk.  ee,  67. 

(n)  1  Inst.  3.  (tt)  1  Term  Rep.  96. 

(o)  Ibid.  (x)  1  Bl.  Com.  by  Christiao,  459. 

0>)  1  Bsc;  Aht.  109.  (y)  Precod.  Chan.  475. 

iq)  Yin.  Bastszd,  p.  6.  («}  Haig.  Co.  lit  123  a. 

(r)  3  P.  WflL  33^  (a)  6  Yes.  53a 

(i)  Finch.  Law,  117. 


13  la  ^a0tatOj$. 

tator  knew  the  state  of  the  family,  and  that  there  were  no  legi- 
timate children  (6). 
Gnsiody  of  [[The  mother  of  an  infant  illegitimate  child  is  entitled  to  the 
unu'  **  custody  of  the  child  in  preference  to  the  father,  though  from 
his  circumstances  he  may  be  better  able  to  educate  it  (c) :  and 
if  the  putative  father  obtain  possession  of  the  child  from  the 
mother  by  fraud,  the  Court  of  King's  Bench  will  order  it  to 
be  restored  to  the  mother  (d),  and  it  will  grant  a  habeas  cor- 
pus to  bring  up  the  body  of  a  bastard  child  within  the  age  of 
nurture,  for  the  purpose  of  restoring  it  to  its  mother,  from 
whom  it  was  fraudulently  and  forcibly  taken,  and  this  without 
prejudice  to  the  question  of  guardianship,  which  belongs  to 
the  Lord  Chancellor  (€),  but  justices  cannot  order  an  illegitimate 
child  to  be  given  to  its  mother  (jQ.  This  question  was  dis- 
cussed by  Lord  Stowell  in  the  case  of  Horner  v.  Homer,  in 
1799. 

[["  In  the  case  of  illegitimate  minors,  during  the  lives  of  their 
parents,  the  constant  course  has  been  for  guardians  to  be  ap- 
pointed by  the  Court  of  Chancery,  whose  consent  has  been 
supposed  to  render  their  marriage  valid.  Many  marriages  exist 
in  this  country  which  have  taken  place  in  this  manner,  and 
they  are  all  void,  if  this  is  not  the  true  construction  of  the  act ; 
because  they  have  been  had  without  that  consent  of  the  pa- 
rents, which  the  act  otherwise  would  make  necessary  to  sus- 
tain their  validity."  "  Now,  on  all  general  principles,  it  is 
perfectly  clear  that  the  only  father,  whom  the  law  of  the  coun- 
try has  armed  with  the  jpatria  potestas,  is  the  father  '  Quern 
nupticB  demonstranL'  He  only  is  the  guardian  of  his  child  by 
law,  and  he  only  may  delegate  that  trust  to  another  at  his 
death. 

Q"  The  only  cases  in  which  the  natural  parent  is  acknow- 
ledged, are  cases  to  his  disadvantage,  in  cases  of  civil  concern, 
or  by  way  of  restriction,  in  such  as  are  of  a  moral  nature.  He 
is  compelled  by  later  statutes  to  maintain  the  child,  for  the 
relief  of  the  parish,  to  ease  it  of  the  charge  to  which  it  is  pri- 
marily liable,  because,  before  these  statutes,  the  parish  alone 
was  bound  to  maintain  it.  It  is  laid  down  in  2  Bulstrode, 
344,  and  Bott,  460,  that  before  the  statute  of  the  18  Eliz.  c.  3, 
the  parish  where  the  child  was  born  must  maintain  it  till  it 
gained  a  settlement.  The  custody  of  the  child  therefore  must 
have  been  at  that  time  in  the  hands  of  the  parish  ;  he  was 
filius  populi,  and  there  was  no  ground  upon  which  the  posses- 
sion of  the  child  could  have  been  assumed  by  the  father. 
Even  since  the  enactment  of  that  statute,  it  continued  for  some 

(b)  6  Ves.  43.  (c)  IRcx  v.  Hopkim,  7  East,  679 ; 

(c)  lEx  parte  Knee,  1  N.  R.  148.]    3  Smith,  677.  Cf.  also  4  Taunt.  498; 

(d)  [Rex  V.  Soper,  6  T.  R.  278;     1  Bott's  P.  L.  465.] 

S.P.  Rex  V.  MoteUw,  6  East,  224,  n.]        (/)  [Rex  v.  FeUon,  1  Bott's  P.  L. 

478.] 
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time  a  matter  of  no  inconsiderable  doubt^  whether  the  parent 
had  a  right  to  take  the  child  out  of  the  possession  of  tne  pa- 
rish. In  the  case  of  Newland  v.  Osman  {g),  there  was  the 
opinion  of  three  judges  of  the  court  that  the  father^  under  such 
circumstances,  agreeing  to  maintain  the  child,  had  a  right  to 
the  possession ;  and  they  referred  to  Saunders's  Reports  (A). 
But  I  find  that  Mr.  Justice  Foster  says, — '  I  am  not  so  clear 
in  these  points.  I  think  the  case  of  educating  bastard  children 
is  not  to  be  considered  as  a  burden  to  the  parish,  but  as  a 
trust ;  and  that  it  should  not  be  easy  for  fathers  to  take  them 
out  of  such  care  and  custody,  the  statute  is  express  that  the 
justices  shall  order  the  father  to  contribute  to  the  parish  for 
the  maintenance  of  the  child.  Though  it  is  not  to  be  supposed 
that  fathers  will  destroy  their  bastard  children,  yet  they  may 
look  upon  them  as  a  burden  and  a  shame,  and  therefore  either 
neglect  them  or  put  them  in  improper  hands.  The  resolutions 
and  orders  of  justices  of  the  peace  have  been  grounded  upon 
this,  not  for  requiring  security  till  the  child  come  to  a  certain 
age,  but  because  the  order  extended  the  age  too  far ;  therefore 
I  am  not  so  clear.  The  case  in  Saunders  was  only  his  own 
opinion.'  Certainly  if  so  eminent  a  person  expressed  himself 
in  such  a  way,  it  is  enough  to  warrant  a  conclusion  that  it  con- 
tinued to  be  a  matter  of  some  doubt,  long  after  the  passing  of 
that  statute,  whether  the  natural  father  had  a  right  to  the  cus- 
tody and  possession  of  his  child  against  the  parish. 

J^'^  Though  this  may  now  be  settled,  still  he  can  appoint 
no  guardian ;  and  I  presume  that  he  cannot  legally  take  the 
child  out  of  the  custody  of  the  mother,  in  which  it  is  deposited 
by  nature  at  its  birth;  though  I  speak  with  all  necessary 
caution  on  a  point  belonging  to  the  learning  of  another  pro- 
fession. All  this  is  sufficient  to  shew  that  he  has  the  principal 
burden  of  maintenance,  with  a  very  small  degree  (if  any)  of 
parental  authority  (i)." — Ed.] 


IV.  Punishment  of  the  Mother  and  reputed  Father  of        [  132  ] 

a  Bastard  Child. 

1.  Besides  the  punishments  to  be  inflicted  by  the  ecclesias*  corporai  and 
tical  jurisdiction  (j),  it  is  enacted  by  the  18  £Iiz.  c.  3,  and  PooUhmTuu. 

(g)  [Bott,  460.]  cdje,  are,  ''  Tlie  ecclesiastical  law  and 

[k)  \Richardg  v.  HodgeSj  vol.  ii.  the  temporal  have  several  proceed- 

P*  ^.1 '  ings,  and  to  several  ends ;  the  one 

(t)  [1  Hagg.  Consist.  Rep.  350.]  being  temporal  to  inflict  punishment 

,  (j)  That  the  name  matter  is  cog-  upon  the  body,  lands  or  goods ;  the 

Qusable  before  the  spiritual  and  tein-  other  spiritual  pro  salute  anima ;  the 

P^  judge,   see   Gibs.  Cod.    1032.  one  to  punish  the  outward  man,  the 

The  words  of  Lord  Coke,  in  Catodty's  other  to  reform  the  inward.    Then 

VOIh  l  n 
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3  Car*  1,  c.  4y  s.  15,  concerning  bastards  begotten  and  bom 
out  of  lawful  matrimony  (an  offence  against  God's  law  or 
man's  law),  ''that  the  justices  of  the  peace  shall  take  order  as 
well  for  the  punishment  of  the  mother  and  reputed  father^  as 
for  relief  of  the  parish,  by  charging  such  mother  or  reputed 
father  with  the  payment  of  money  weekly  or  other  sustentation^ 
for  the  relief  of  such  child,  as  to  them  shall  seem  meet/' 

And  by  the  7  Jac.  c.  4,  "  Every  lewd  woman  which  shall 
have  any  bastard  which  may  be  chargeable  to  the  parish,  the 
justices  of  the  peace  shall  commit  such  woman  to  the  house  of 
[  133  ]  correction,  to  be  punished  and  set  on  work  during  the  term  of 
one  whole  year;  and  if  she  eflsoons  offend  again,  then  to  be 
committed  to  the  said  house  of  correction  as  aforesaid,  and 
there  to  remain  until  she  can  put  in  good  sureties  for  her  good 
behaviour,  not  to  offend  so  again." 

And  by  the  13  &  14  Car.  2,  c.  12,  s.  19,  "Whereas  the 
putative  fathers  and  lewd  mothers  of  bastard  children  run  away 
out  of  the  parish,  and  sometimes  out  of  the  county,  and  leave 
the  said  bastard  children  upon  the  charge  of  the  parish  where 
they  are  born,  although  such  putative  father  and  mother  have 
estates  sufficient  to  discharge  such  parish ;  it  is  enacted  that  it 
shall  be  lawful  for  the  churchwardens  and  overseers  of  the 
poor  to  take  and  seize  so  much  of  the  goods,  and  receive  so 
much  of  the  annual  rents  or  profits  of  the  lands  of  such  puta- 
tive father  or  lewd  mother,  as  shall  be  ordered  by  two  lustices 
of  the  peace,  towards  the  discharge  of  the  parish,  to  be  con- 
firmed at  the  sessions,  for  the  bringing  up  and  providing  for 
such  bastard  child ;  and  thereupon  it  shall  be  lawful  for  the 
sessions  to  make  an  order  for  the  churchwardens  and  overseers 
of  the  poor  of  such  parish,  to  dispose  of  the  goods  by  sale  or 
otherwise,  or  so  much  of  them  for  the  purposes  aforesaid  as  the 
court  shall  think  fit,  and  to  receive  the  rents  and  profits,  or  so 
much  of  them  as  shall  be  ordered  by  the  sessions  as  aforesaid, 
of  his  or  her  lands." 

[[The  6  Geo.  2,  c.  31,  was  the  next  statute  on  this  subject. 
Under  these  statutes  it  was  held  that  the  custody  of  the  child 
belonged  to  the  mother,  and  not  to  the  father,  though  an 
order  of  filiation  had  been  made  on  him  (A);  and  though  from 
his  circumstances  he  might  have  been  better  able  to  educate 
it(/).  And  jhe  Court  of  King's  Bench  granted  a  writ  of 
habeas  corpus  to  bring  up  the  body  of  a  bastard  child  within 
the  age  of  nurture,  for  the  purpose  of  restoring  it  to  the  cus- 

both  these  distinct  and  several  juris-  in  the  ecclesiastical  courts ;  but  they 

dictions  consist  and  stand  well  toc^e-  may  build  a  sentence  of  depiiTation 

ther,  and  do  join  in  this  to  have  tne  upon  a  conviction  at  law ;  Cro.  Jac. 

whole  man  inwardly  and  outwardly  430;  and  are  bound  by  it;  Hob.  121. 

reformed."— 5  Rep.  V.  b.    This  rule  (A)  6  T.  Rep.  278. 

is  said  not  to  hold  in  capital  crimes,  (/)  1  Boe.  &  Pul.  N.  R.  148. 
because  felonies  are  not  examinable 


tody  of  the  mother^  from  whose  possession  it  had  been  taken 
by  force  (m). 

CBut  by  the  new  Poor  Law  Act,  4  &  6  Will.  4,  c.  76,  s.  69  J^^^^ 
and  70,  all  previous  statutes  on  this  subject  are  repealed ;  and  A^of  4^  s 
by  sect.  71  it  is  enacted  that  every  child  which  shall  be  born  a  ^"'•*'  ^'^^ 
bastard  after  the  passing  of  this  act  shall  follow  the  settlement 
of  the  mother,  until  he  shall  attain  the  age  of  sixteen,  or  shall 
acquire  a  settlement  in  his  own  right,  and  such  mother  shall 
be  bound  to  maintain  such  child  as  part  of  her  family  until 
sixteen,  and  such  liability  is  to  cease  on  marriage.  By  sect.  7^ 
if  such  child  shall  become  chargeable  to  the  parish,  the  over- 
seers or  guardians  may,  after  diligent  inquiry  as  to  the  father, 
apply  to  the  quarter  sessions .  for  an  order  on  the  putative  fa- 
ther, and  the  court  may  make  such  order,  provided  the  evi- 
dence of  the  mother  be  corroborated  by  other  testimony ;  but 
such  order  shall  in  no  case  continue  in  force  after  the  child   [  134  ] 
shall  attain  seven  years  (n). — Ed.] 

2.  By  the  21  Jac.  c.  27,  "  Whereas  many  lewd  women  that  D«ath. 
have  been  delivered  of  bastard  children,  to  avoid  their  shame, 
and  to  escape  punishment,  do  secretly  bury  or  conceal  the 
death  of  their  children,  and  after,  if  the  child  be  found  dead, 
the  said  women  do  allege  that  the  said  child  was  born  dead ; 
whereas  it  falleth  out  sometimes  (although  it  is  hard  to  be 
proved)  that  the  said  child  or  children  were  murdered  by  the 
said  women  their  lewd  mothers,  or  by  their  procurement;  it  is 
enacted  that  if  any  woman  be  delivered  of  any  issue  of  her 
body,  male  or  female,  which  being  born  alive  should  by  the 
laws  of  this  realm  be  a  bastard,  and  that  she  endeavour  pri- 
vately, either  by  drowning  or  secret  burying  thereof,  or  any 
other  way,  either  by  herself  or  the  procuring  of  others,  so  to 
conceal  the  death  thereof,  as  that  it  may  not  come  to  light 
whether  it  were  born  alive  or  not,  but  be  concealed ;  in  every 
such  case  the  said  mother  so  offending  shall  suffer  death  as  in 
case  of  murder,  except  such  mother  can  make  proof  by  one 
witness  at  the  least,  that  the  child  (whose  death  was  by  her  so 
intended  to  be  concealed)  was  bom  dead  (o).  Presumptive  evi- 
dence is  now  usually  required  that  the  child  was  born  alive  (p)« 
If  the  woman  confess  herself  with  child  beforehand,  she  is  not 
within  the  act  (q). 

If  a  woman  be  with  child,  and  any  gives  her  a  potion  to 
destroy  the  child  within  her,  and  she  take  it,  and  it  works  so 
strongly  that  it  kills  her,  this  is  murder ;  for  it  was  not  given 
to  cure  her  of  a  disease,  but  unlawfully  to  destroy  her  child 
within  her ;  and  therefore  he  that  gives  her  a  potion  to  this 

(m)  7  East's  Rep.  579.  vere  act,  see  2  Hawk.  438. 

(n)  Secta.  73,  78.  '  (p)  4  Bla.  Com.  198. 

(o)  For  the  coDBtruction  of  this  se-        (9)  Hawk.  ibid. 

M  2 
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end,  must  take  the  hazard,  and  if  it  kills  the  mother,  it  is  mur- 
der (r). 

If  a  woman  be  quick  or  great  with  child,  if  she  take  or 
another  give  her  any  potion  to  make  an  abortion ;  or  if  a  man 
strike  her,  whereby  the  child  within  her  is  killed ;  though  it 
be  a  great  crime,  yet  it  is  not  murder  nor  manslaughter  by  the 
law  of  England,  because  it  is  not  yet  in  rerum  natura,  nor  can 
it  legally  be  known  whether  it  were  killed  or  not.  So  it  is,  if 
[  135  ]  after  such  child  were  born  alive,  and  after  die  of  the  stroke 
given  to  the  mother,  this  is  not  homicide  (s). 

But  if  a  man  procure  a  woman  with  child  to  destroy  her 
infant  when  born,  and  the  child  is  born,  and  the  woman  in 
pursuance  of  that  procurement  kill  the  infant ;  this  is  murder 
in  the  mother,  and  the  procurer  is  accessary  {t). 


iieallle— see  veHvp. 


mm. 

By  a  constitution  of  Archbishop  Winchelsea,  the  parishioners 
shall  find,  at  their  own  expense,  bells  with  ropes. 

Can.  88,  "  The  churchwardens  or  questmen,  and  their 
assistants,  shall  not  suffer  the  bells  to  be  rung  superstitiously, 
upon  holidays  or  eves  abrogated  by  the  Book  of  Common 
Prayer,  nor  at  any  other  times,  without  good  cause,  to  be 
allowed  by  the  minister  of  the  place,  and  by  themselves.'' 

Can.  Ill,  "  The  churchwardens  shall  present  all  persons 
who,  by  untimely  ringing  of  bells,  do  hinder  the  minister  or 
preacher." 

Can.  16,  "  Upon  Wednesdays  and  Fridays,  weekly,  the 
minister,  at  the  accustomed  hours  of  service,  shall  resort  to  the 
church  or  chapel ;  and  warning  being  given  to  the  people  by 
tolling  of  a  bell,  shall  say  the  litany." 

Can.  67,  "  When  any  is  passing  out  of  this  life,  a  bell  shall 

be  tolled,  and  the  minister  shall  not  then  slack  to  do  his  last 

duty.     And  after  the  party's  death  (if  it  so  fall  out),  there  shall 

be  rung  no  more  but  one  short  peal,  and  one  other  before  the 

burial,  and  one  other  after  the  burial." 

How  far  fob.       [[Altliough  the  churchwardcns  may  concur  in  directing  the 

^temi^bow*"'  ringing  or  tolling  of  the  bells  on  certain  public  and  private 

SarfeS*."'^**'  occasions,  the  incumbent  nevertheless  has  so  far  the  control 

over  the  bells  of  the  church,  that  he  may  prevent  the  church- 


(r)  1  Hale*8  Hist  PI.  Crown,  429,        (s)  1  H.  H.  433. 
430.  (t)  Ibid. 
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wardens  from  ringing  or  tolling  them  at  undue  hours,  and  with- 
out just  cause.  Indeed,  as  the  freehold  of  the  church  is  vested 
in  the  incumbent,  there  is  no  doubt  that  he  has  a  right  to  the 
custody  of  the  keys  of  the  church,  subject  to  the  granting  ad- 
mission to  the  churchwardens,  for  purposes  connected  with  the 
due  execution  of  their  office.  Proceedings  may  be  instituted 
in  the  ecclesiastical  court  against  churchwardens  who  have  vio- 
lently and  illegally  persisted  in  ringing  the  bells  without  con- 
sent of  the  incumbents.  The  citation  may  be  as  follows :  "  For 
violently  and  outrageously  breaking  into  the  belfry  of  the  parish 

church  of and  without  the  leave  and  permission  of  the 

rector,  and  in  defiance  of  his  authority,  several  times  ringing 
the  bells  in  the  said  church  (u).'* 

[[I  have  not  been  able  to  discover  any  judicial  decision 
directly  upon  this  point,  but  the  preceding  statement  is  in 
accordance  with  the  opinions  given  by  several  eminent  civilians 
upon  the  subject.  The  exclusive  right  of  the  minister  to  the 
custody  of  the  key  of  the  church  is  clearly  laid  down  by  Sir 
John  Nicholl,  in  Lee  v.  Matthews  {v):  "  The  minister  has,  in 
the  first  instance,  the  right  to  the  possession  of  the  key,  and 
the  churchwardens  have  only  the  custody  of  the  church  under 
him.  If  the  minister  refuses  access  to  the  church  on  fitting 
occasions,  he  will  be  set  right  on  application  and  complaint  to 
higher  authorities." 

[^Sir  William  Wynne  said,  obiter  in  PearcCy  ^c.  v.  Rector 
of  Clapham{x),  "  A  ring  of  bells  cannot  be  provided  for  with- 
out expense,  as  for  ropes,  tuning,  &c.  Suppose  at  one  time  the 
parishioners  are  willing  to  take  upon  themselves  such  expenses 
and  at  another  time  refuse,  the  ordinary  could  not  compel  the 
parishioners  to  keep  the  bells  in  order,  because  they  are  in  the 
steeple.  There  must  be  a  bell  to  ring  to  church  and  to  toll  at 
funerals f  but  that  is  all.'* — Ed.]] 


Vmtifittint^—see  finonMtttit^* 


Mtmtitt.  [  136  ] 

For  the  presentation  to  popish  livings,  see  tit.  Pop?rp« 

The  term  benefice  comes  to  us  from  the  old  Romans,  who 
using  to  distribute  part  of  the  lands  they  had  conquered  on  the 
frontiers  of  the  empire  to  their  soldiers,  those  who  enjoyed  such 
rewards  were  called  beneficiarii,  and  the  lands  themselves  bene- 

(u)  This  statement  is  taken  from        (v)  [3  Hagg.  173  ] 
an  opinion  of  Dr.  Phillimore.  (j)  [3  Hagg.  16.] 
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Jicia.  Hence  doubtless  came  the  word  benefice  to  be  applied 
to  church  livings;  for  besides  that  the  ecclesiastics  held  for  life, 
like  the  soldiers,  the  riches  of  the  church  arose  from  the  benefi- 
cence of  princes.  And  these  benejicia  were  not  given  by  the 
Romans  merely  as  a  recompense  for  what  was  past^  but  also  as 
an  encouragement  for  future  service  (y).  But  Mr.  Eraser 
says  the  word  benefice  comes  rather  from  the  feudal  law,  in 
which  it  signifies  a  portion  of  land  granted  for  a  limited  time 
by  a  lord  to  his  vassal  for  maintenance.  When  this  became 
hereditary,  it  was  called  a  feud.  Thus  a  benefice  is  sometimes 
opposed  to  an  inheritance,  as  a  feud  is  to  allodial  property ; 
but  it  is  now  used  almost  exclusively  to  denote  an  ecclesiastical 
preferment  or  living  (z).  The  "  Benefi^um  ad  ^rarittm;' 
mentioned  by  Cicero  pro  Archia,  5,  and  elsewhere,  was  merely 
an  enrolment  at  the  treasury  of  the  names  of  persons  of  distin- 
guished merit,  recommended  by  the  provincial  magistrates  as 
worthy  of  serving  the  state  (a). 

[[So  Boehmerus,  "  Quod  vero  ah  initio  varum  et  extraordi^ 
narium  pedetentim  ordinarium  factum  ut  singulis  offidis  eccle- 
siasticis  certa  et  distincta  stipendia  in  perpetuum  fuerint  as- 
siffnata,  clericisqae  in  benefi^cium  more  militari  data  pro  offidis 
ecclesiastids,  unde  postea  generatim  hac  stipendia  dicta  fuere 
benejicia  (6)." — Ed.]] 

In  order  to  be  legally  entitled  to  a  benefice,  the  several  fol- 
lowing particulars  are  considerable : 


I.  Presentation     .     .     .     .136 
II.  Hxamination      .     .     .     .151 

III.  RefuMl 156« 

IV.  Admission 163 


V.  Institution^  or  Collation    164 

VI.  Induction 172 

VII.  Requisites  after   Induc- 
tion      177 


PreMntttion, 
what. 


I.  Presentation. 

[^The  titles  £lll&Oto0On  and  JabOlOance  should  be  con- 
sulted for  any  omission  under  this  head. 

Qlt  was  said  in  Shirt  v.  Carr  (in  error)  (c),  "  that  the  word 
presentation  is  a  known  term  of  law,  and  when  spoken  of  a 
benefice  with  cure,  imports  the  patron's  presenting  his  clerk  to 
the  ordinary  to  be  admitted  and  instituted.  For  the  definition 
of  benefice,  see  2  &  3  Vict.  c.  49,  among  the  Church  Building 
Acts,  in  the  Appendix,  and  1  &  2  Vict,  c  106,  s.  124,  under 
the  title  ^&luralitp^— Ed.] 

1.  Presentation,  nomination  and  collation,  are  sometimes 

(y)  Godolph.  200.  (a)  Ernesti  Clavis  Cicer.  in  verbo. 

(z)  See  Calv.  Lex.  Wats.  Incumb.  (b)  [Jus  Can.  Eccles.  1.  3,  t  3,  de 

1 ;    Spelman   and  Cowel  in   Verb ;  prsbendis,  &c.] 

Cowp.  431.  (c)  [2  Bro.  P.  C.  173.] 
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used  in  law  for  the  same  thing,  and  yet  they  are  commonly  dis- 
tinguished ;  for  presentation  is  an  offering  of  the  clerk  to  the 
ordinary^  and  nomination  may  be  the  offering  of  a  clerk  to  him 
that  may  and  ought  to  present  him  to  the  ordinary,  by  reason 
of  a  grant  made  by  him  that  hath  the  power  of  presenting, 
obliging  him  thereto ;  and  collation  is  the  giving  of  the  church 
to  the  clerk,  and  is  that  act  by  which  the  ordinary  doth  admit 
and  institute  a  clerk  to  a  church  or  benefice  of  his  own  gift,  in 
which  case  there  is  no  presentation  (d). 

For  it  is  to  be  observed,  that  the  right  of  nomination  may  Differeoce 
be  in  one  person,  and  the  right  of  presentation  in  another,  dilution  TiS' 
And  this  is,  where  he  who  was  seised  of  the  advowson  doth  Nomination. 
grant  unto  another  and  his  heirs,  that  as  often  as  the  church 
becomes  void,  the  grantee  and  his  heirs  shall  nominate  to  the 
grantor  and  his  heirs,  who  shall  be  bound  to  present  accord- 
ingly. In  which  case,  it  was  agreed  by  the  whole  court  in  the 
case  o£  Shirley  and  Underhill,  M.  16  Jac,  that  the  nomination 
is  the  substance  of  the  advowson,  and  the  presentation  no  more 
than  a  ministerial  interest ;  and  that  if  the  presenter  shall  pre- 
sent without  nomination,  or  the  nominator  present  in  his  own 
person,  each  shall  have  his  quare  impedit^  for  the  security  of 
their  respective  rights.  And  if  the  nominator  neglect  to  ap- 
point his  clerk,  till  lapse  incurs,  and  then  the  patron  presents 
before  the  bishop  collates,  the  bishop  is  bound  to  admit  his 
clerk  (e). 

If  the  person  presenting  object  to  the  nominee  on  the  ground 
of  immorality,  that  must  be  tried  by  a  iury  (/). 

2.  Presentation  must  be  to  a  void  oenefice.    Thus  in  the  Mast  be  lo  a 
case  of  Owen  v.  Stainoe,  E.  34  Car.  2,  Owen  moved  for  a  man-  J^!?  ^*"*' 
damns  to  admit  him  a  prebendary  of  St.  David's,  and  set  forth 

a  custom,  that  they  used  to  choose  a  supernumerary  (all  the 
places  being  full),  who  is  admitted  upon  the  death  of  the  next 
prebendary ;  and  says,  that  he  was  chosen  a  supernumerary  in 
such  a  year,  and  that  one  of  the  prebendaries  died,  and  that 
Stainoe  was  admitted ;  but  the  court  refused  to  grant  a  man- 
damus, and  held  the  custom  to  be  void  and  foolish,  for  that 
there  cannot  be  an  election  but  to  a  void  place  (g), 

[[A  presentation  may  be  to  a  deanry,  archdeaconry,  prebend, 
hospital,  church  or  chapel  (A). — Ed.^ 

3.  Guardian  by  nurture,  or  in  socage  of  a  manor  whereunto  r  133  i 
an  advowson  is  appendant,  shall  not  present  to  the  church,  3^  ,„  |Q,^„t. 
because  he  can  take  nothing  for  the  presentation  for  which  he 

(df)  Wat«.  c.  15 ;  [Inst  120.]  (  /)  3  T.  R.  646,  TRex  v.  Marquis 

(e)  Gibs.  794;  Mo.  894;  3  Ve«.  of  Stafford,'] 

80;  jyy.  48a;  17  Vin.  Ab.  315,  pi.  Cg)  Skin.  45. 

5;  [2  Ab.  Eq.  518 ;  Plowd.  J  59;  3  (A)  [2  Roll.  Abr.  342;  Com.  Dig. 

Cruise,  Dig.  4.]  tit.  Eglise.] 
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may  account  to  the  heir ;  and  therefore  the  heir  in  that  case 
shall  present,  of  what  age  soever  (t). 

And  of  this  opinion  was  the  late  Lord  Chancellor  King,  in  a 
cause  in  the  Court  of  Chancery,  in  the  year  1732;  who  said, 
that  if  the  infant  were  but  a  year  old  or  younger,  they  ought  to 
put  a  pen  in  his  hand,  and  guide  it  to  sign  the  presentation  (A). 

[["  An  infant,"  he  said, "  of  one  or  two  years  old,  may  present 
at  law,  then  why  may  he  not  nominate  ?  Does  the  putting  a 
mark  and  seal  to  a  nomination  require  more  discretion  than  to 
a  presentation  ?  The  guardian  is  supposed  to  find  a  fit  person, 
and  the  bishop  to  confirm  his  choice,  and  if  this  be  permitted 
in  law,  why  should  a  court  of  equity  act  otherwise  in  equitable 
estates  (/)."— Ed.]] 

See,  however,  in  Cro.  Jac.  99,  the  opinion  of  one  judge,  that 
if  the  heir  be  within  age,  the  guardian  shall  present.  On  the 
same  principle  stated  by  the  author,  where  testator  devised  his 
manors,  advowsons,  &c.  to  trustees  to  pay  his  son  an  annuity 
of  1000/.  for  life,  and  the  rest  of  the  profits  to  be  laid  out  in 
land  during  his  son*s  life,  and  then  settled,  it  was  holden  that 
the  son  had  a  right  to  present  to  a  living  when  vacant,  not  un- 
der the  devise,  but  as  heir  at  law,  it  being  a  fruit  undisposed 
of(m). 

[^Although  this  decision  may  remove  all  doubts  about  the 
common  law  right  of  an  infant  however  young  to  present,  it  is 
not  clear  that  a  court  of  equity  would  not  interfere,  where  a 
presentation  was  obtained  from  an  infant  without  the  concur- 
rence of  the  guardian  (n). — Ed.]] 

Upon  the  same  reason  subsists  the  case  of  a  patron  becoming 
bankrupt.  The  commissioners  may  sell  the  advowson ;  but  if 
the  church  be  void  at  the  time  of  the  sale,  the  vendee  shall  not 
present  to  the  void  turn,  but  the  bankrupt  himself,  because  the 
void  turn  of  a  church  is  not  valuable  {o). 

4.  If  the  right  of  presentation  is  in  coparceners,  and  they 
agree  in  the  same  person,  they  are  to  join  in  the  act  of  present- 
ing, otherwise  the  eldest  shall  have  the  preference,  and  after- 
wards the  rest  in  their  turns ;  but  where  the  right  is  in  joint- 
tenants  or  tenants  in  common,  and  there  hath  been  no  compo- 
sition in  writing  to  present  by  turns,  they  must  of  necessity 
join  in  the  presentation ;  for  if  they  present  singly,  the  bishop 
may  refuse  the  clerk  (p). 

LA  composition  to  present  in  turn  may  be  either  by  record, 
or  deed,  or  parol.  A  composition  by  parol,  however,  can  only 
be  between  privies  in  blood,  for  strangers  in  blood  can  make 

(i)  3  Inst.  156.  (m)  Arab.  165,  Sherrard  v.  Lord 

{k)  Wate.  c.  13 ;  2  Abr.  Cas.  Eq.  Harborough. 

Arthington  axid  Coverley,  (n)  [SCniise,  31,  Kenteyv-Lang" 

(/)  iHearle  v.  Greenbank,  3  Alb.  ham,  Cas.  temp.  Talb.  143.J 

R.  710;  3  Cruise,  Dig.  lib.  21,  c.  11,  (o)  Gibs.  794. 

8.  25.]  Ip)  1  Inst  186;  Gibs.  794. 
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no  composition  without  deed  {q).  Where  an  advowson  is  held 
in  commony  and  the  rota  of  presentation  not  expressly  settled, 
the  first  and  peaceable  presentations  are  evidence  of  composi- 
tion between  the  parties  (r).  The  clerk  of  a  coparcener  being 
once  complete  incumbent,  the  turn  is  served^  though  he  be 
afterwards  deprived.  Thus^  where  the  institution  is  voidable 
by  sentence  declaratory,  as  from  incapacity,  or  if  the  person 
presented  is  a  layman,  or  the  incumbent  is  deprived  for  neresy 
or  any  other  crime,  as  the  church  is  then  full  until  the  sen- 
tence is  declared,  the  turn  is  lost.  But  it  is  not  lost  if  after 
presentation,  institution  and  induction,  the  church  remains 
actually  void,  where  for  instance  the  presentee  refuses  to  read 
the  articles ;  in  this  case  the  church  has  never  been  full,  other- 
wise the  statutes  13  Eliz.  c.  12,  13  &  14  Car.  2,  c.  4,  and  23 
Geo.  3,  c.  28,  might  be  defrauded  by  the  ordinary,  if  he  did 
not  choose  to  deprive  («). 

[^  Where  a  papist  is  seised  of  an  advowson  as  tenant  in  com-  a  Papui  Te- 
mon,  with  another  person  who  is  not  disqualified  to  present,  2,"*l,nd^2!fc 
the  right  of  presentation  is  in  such  other  person  alone,  for  the  Patron, 
statute  3  Jac.  1,  c.  5,  and  W.  &  M.  c.  26,  \2  Ann.  s.  2,  c.  4, 
give  the  right  of  presentation  to  the  universities  only  where 
one  sole  patron,  or  where  all  who  are  invested  with  the  patron- 
age are  incapacitated  by  professing  the  Roman  Catholic  reli- 
gion (0. — Ed.]] 

6.  If  one  be  seised  of  an  advowson  in  fee,  and  the  church  By  Execn- 
doth  become  void,  the  void  turn  is  a  chattel ;  and  if  the  patron  *^^ 
dieth  before  he  doth  present,  the  avoidance  doth  not  go  to  his   [  139  ] 
heir,  but  to  his  executor  (t/).     In  presentative  benefices,  for  the 
void  turn  of  a  donative,  it  descends  to  the  heir  (x). 

But  if  the  incumbent  of  a  church  be  also  seised  in  fee  of  the  By  the  Heir. 
advowson  of  the  same  church,  and  dieth,  his  heir,  not  his  exe- 
cutors, shall  present;  for  although  the  advowson  doth  not 
descend  to  the  heir  till  after  the  death  of  the  ancestor,  and  by 
his  death  the  church  is  become  void,  so  that  the  avoidance  may 
be  said  in  this  case  to  be  severed  from  the  advowson  before  it 
descend  to  the  heir,  and  to  be  vested  in  the  executor,  yet  both 
the  avoidance  and  descent  to  the  heir  happening  at  the  same 
instant,  the  title  of  the  heir  shall  be  preferred  as  the  more 
ancient  and  worthy  ( y). 

(q)  [^BishopofSalUbutyv.  Philips f  (/)  Edwards  v.  Bishop  of  Exeier, 

1  Salk.  R.  43;  Carthew.  505.]  5  Bing.  N.  C.  652.] 

(r)   IGrocen*   Company  v.  Arch-  («)  Wats.  c.  9;  Co.  Lit.  388  a;  4 

bishop  of  Canterbury,  2  W.  Bla.  770;  Leon.  109;  F.  N.  B.  34  a;  [6  J^ev. 

3  Wils.  214,  221.]  &  Man.  686;  2  Wils.  150;  3  Bing. 

(»)  [Windsor  V,  Archbishop  of  Can-  234.] 

terbury,  J^c.  Cro.  Eliz.  667,  and  Cro.  (x)  2  Wils.  150. 

Eliz.  677 ;  Moore's  Rep.  558.     And  (y)  Wato.  c.  9 ;  3  Lev.  47 ;  [7  B. 

see  section  in  flUbotaltOlt,  on  Copar-  &  C.  167.] 
ceners,  fire. — Ed.] 
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If  the  testator  do  present,  and  (his  clerk  not  being  admitted 
before  his  death)  then  his  executors  do  present  their  clerk^ 
the  ordinary  is  at  his  election,  which  clerk  he  will  receive  (x). 
But  per  Windham,  J.,  the  bishop  in  this  case  is  not  obliged 
to  admit  any  other  clerk  than  he  who  was  first  presented ;  for 
the  presentment  of  the  testator  is  not  countermanded  by  his 
death  (y) ;  and  the  executor  shall  have  quare  impedit  for  a 
disturbance  to  the  testator  (z). 

[[It  has  been  finally  decided  by  the  House  of  Lords,  in  the 
case  of  Rennell  v.  The  Bishop  of  Lincoln,  that  where  an  ad- 
vowson  belongs  to  a  prebendary  in  right  of  his  prebend,  and 
the  church  becomes  vacant,  and  the  prebendary  dies  without 
having  presented,  the  right  of  presentation  belongs  to  his  per- 
sonal representative.  The  judgment  of  the  Court  of  Common 
Pleas  in  this  cause,  delivered  in  Michaelmas  Term,  1825  (a), 
was  reversed  by  the  Court  of  King's  Bench  in  Trinity  Term, 
18^(5),  (Lord  C.J.  Tenterden  dissenting),  and  the  last  de- 
cision established  by  a  majority  of  six  out  of  eight  judges,  in 
the  House  of  Lords,  in  Easter  Term,  1832 ;  the  six  were, 
Bosanquet,  J.,  Parke,  J.,  Gaselee,  J.,  Littledale,  J.,  Bayley,  B., 
Tindall,C.  J.;  the  two  dissenting  were,  Bolland,  B.,  and  Park,  J. 

[[The  opinions  of  Baron  Bayley  and  Chief  Justice  Tindal  are 
here  given  at  length,  as  containing  an  excellent  summary  of  the 
principles  which  guided  the  House  of  Lords  to  this  very  im- 
portant decision. 

[^Bayley,  B. — "  As  the  opinion  I  delivered  when  this  case 
was  before  the  Court  of  King's  Bench  is  in  print,  and  as  I  see 
no  reason  to  vary  from  any  of  the  grounds  upon  which  that 
opinion  was  founded,  I  shall  not  be  obliged  to  detain  your 
lordships  at  any  considerable  length.  I  take  the  general  rule, 
with  the  single  exception  of  benefices  in  the  gift  of  bishops,  to 
be,  that  when  a  benefice  becomes  vacant,  the  right  to  present 
is  immediately  detached  from  the  estate  which  gives  that  right; 
it  vests  as  a  mere  personal  power  of  presenting  in  the  individual 
who  had  the  right  of  patronage  at  the  time  that  vacancy  oc- 
curred, and  will  continue  in  him  and  his  personal  representa- 
tives, let  what  will  become  of  the  estate  which  gave  such  right 
Therefore,  if  the  right  to  present  to  an  advowson  appendant, 
or  an  advowson  in  gross,  when  a  vacancy  occurs,  be  in  tenant 
in  fee  or  tenant  in  tail,  and  he  die  without  presenting,  though 
the  estate  will  pass  to  his  heir  or  devisee  in  the  one  case,  and 
to  the  issue  in  tail  or  remainder-man  in  the  other,  the  right  to 
present  will  devolve  upon  his  executor  or  administrator  (c).  If 
the  right  to  present  when  a  vacancy  occurs  be  in  tenant  pur 
outer  vicy  or  in  a  termor,  and  before  he  present  cestui  que  vie 


s 


s)  Wats.  c.  9 ;  1  Leon.  205. 

y)  Savile,  95. 
(x)  Ibid.  118. 
(a)  [3  Bing.  223.] 


{b)  [7B.&C.  113.1 

(c)  [F.  N.  B.  33.  P,  34,  B;  Co. 
Litt  388 ;  Dyer,  283  a ;  21  Hen.  7, 
pi.  6 ;  Bro.  Present  a  rEglise,  34.] 
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dies,  or  the  term  expires,  bo  that  the  estate  which  gave  him  b.  Biyie7|i 
the  right  to  present  is  gone,  that  right  nevertheless  remains  in  c^^Smnl 
him,  and  he  may  still  present  (rf).  Again,  if  husband  and  wife 
be  seised  in  fee  or  in  tail,  or  in  right  of  dower,  in  right  of  the 
wife,  and  the  church  become  void,  and  the  wife  die  before  the 
husband  present,  though  the  fee  descends  upon  her  heir,  or  the 
estate  tail  passes  to  the  heir  in  tail,  or  tne  estate  in  dower 
ceases,  the  right  to  present  remains  in  the  husband  (e).  And 
if  a  vicarage  become  vacant,  and  the  person  to  whom  the  right 
of  presenting  belong  be  made  bankrupt  (whereby  his  right  in 
the  patronage  ceases),  he  shall  nevertheless  present  (/).  So 
had  Mr.  Rennell  been  presented  to  a  bishopric,  would  he 
have  lost  the  right  ?  The  general  rule,  however,  is  not  dis- 
puted ;  but  its  application  to  the  present  case  is  denied,  and 
the  ground  of  that  denial  is,  first,  because  Mr.  Rennell  was  a 
spiritual  corporation,  and  had  his  right  of  presentation  annexed 
to  a  spiritual  dignity,  and  clothed  with  a  spiritual  trust.  My 
answer  is,  that  though  Mr.  Rennell  was  a  spiritual  person,  the 
dignity  to  which  the  right  of  presentation  was  attached,  was 
not  in  its  creation  spiritual ;  and,  that  if  it  were,  it  was  not 
clothed  with  any  spiritual  trust  Mr.  Rennell's  dignity  was  a 
prebend  only ;  and  at  common  law  a  layman  might  be  pre- 
oendary  (g),  A  prebendary  has  no  cure  of  souls ;  he  is  called 
'  prebendary,'  because  his  duty  is  prebere  auocilium  episcopo. 
He  has  his  possessions  annexed  to  his  prebend  to  enable  him 
to  provide  for  himself  and  his  family.  It  is  only  by  the  re- 
straining statutes  that  he  is  prevented  from  alienating,  with 
consent  of  patron  and  ordinary,  all  his  possessions  to  the  dis- 
herison of  nis  successor ;  and  he  has  of  himself  the  full  power 
of  alienating  them  so  as  to  bind  himself;  and  it  is.  not  of  ne- 
cessity that  he  should  have  any  possessions  (A).  It  is  only 
under  13  &  14  Car.  2,  c.  4,  s.  14,  that  he  need  be  in  holy 
orders. 

[[^'  But  admitting  that  a  prebend  were  a  spiritual  dignity, 
does  it  follow  that  church  preferment  in  the  gift  of  the  pre- 
bendary in  right  of  his  prebend,  is  clothed  with  a  spiritual 
trust  ?  Is  the  spiritual  preferment  to  which  a  bishop  is  en- 
titled in  right  of  his  see,  clothed  with  any  spiritual  trust? 
May  he  not  grant  away  the  next  avoidance  of  any  church, 
though  the  advowson  be  in  gross,  which  he  as  bishop  is  en- 
titled to  fill,  or  as  many  avoidances  as  shall  happen  within  his 
own  time  ?  and  will  not  such  grant  bind  himself?  Watson 
says  (t)  he  may  make  the  grant,  and  it  will  bind  him.     If  an 

(d)  [F.  N.  B.  34,  B;  Bro.  Pres.  Il  (g)  IBland  v.  Maddox,  Cro.  Eliz. 
r^liae,  22  J  79.] 

(e)  [21  Hen.  6,  B;  3S  Hen.  6,  (A)  [3  Rep.  75  b;  Dyer,  61  b,  pi. 
36,  B ;  14  Hen.  4,  1 2 ;  Bro.  Pres.  ii  30 ;  50  £dw.  3, 26 ;  2  Rol.  Ab.  341 .] 
rJBglise,  pi.  22 ;  Co.  Litt.  120.]  (t*)  [Watson,  c.  10,  p.  135,  136 ; 

(V)  [P.  N.  B.  34,  N.]  c.  43,  p.  873.] 
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B.  Bayiey^  advowson  be  appendant  to  a  manor  usually  let,  and  a  lease  be 
conthMdT  made  thereof,  it  will,  at  all  events,  bind  the  bishop  who  made 
it,  and  his  lessee  shall  present.  Gibson  (A)  says,  *  Advowsons 
may  be  granted  by  deed  or  will,  either  for  the  inheritance,  or 
one  or  more  turns.  But  this  extends  not  to  ecclesiastical  per- 
sons seised  in  right  of  their  churches,  nor  to  colleges  or  hos- 
pitals seised  in  right  of  their  charter ;  for  they  are  so  far  re- 
strained by  the  statutes  of  Elizabeth,  that  their  grants,  though 
confirmed,  will  not  bind  their  successors.  But  they  will  bind 
their  grantors  for  their  own  times.'  And  if  it  be  made  con- 
formably to  the  statutes,  it  will  bind  the  successors  (Z).  In 
Smallwood  v.  Bishop  of  Coventry  (wi),  the  bishop  had  made  a 
grant  of  the  next  avoidance  of  an  archdeaconry  (a  spiritual 
dignity),  and  he  afterwards  disturbed  the  grantee ;  the  grantee 
died,  and  his  executor  brought  a  qvxire  impedit,  and  the 
bishop's  grant  was  held  good,  and  the  executors  had  judgment 
In  Foords  case  (n),  a  prebendary  of  this  very  church  made  a 
lease  of  a  rectory,  parcel  of  his  prebend,  for  seventy  years. 
The  dean  and  chapter  confirmed  it  for  fifty-one  years.  The 
successor  disputed  it  within  fifty-one  years.  Watson  says,  it 
would  have  been  good  for  his  own  time  without  confirma- 
tion (o) ;  and  all  the  Court  (except  Grifiin)  held  it  good  for 
fifty-one  years.  In  London  v.  Chapter  of  Southwell  (p),  where 
plaintiff*  claimed  in  guare  impedit  as  lessee  of  a  prebend  to 
which  the  advowson  belonged,  the  question  was,  whether  the 
lease  had  words  sufficient  to  carry  the  prebend  or  not ;  and  it 
was  only  because  the  words  were  not  sumcient,  that  the  decision 
was  against  the  plaintiff;  Presentations  to  a  vicarage  belong 
of  common  right  to  the  parson;  but  by  consent  of  patron  and 
ordinary  he  may  grant  it  to  another  (g).  The  case  otSharrock 
v.  Boucher  (r)  seems  to  show  the  distinction  between  what  is 
clothed  with  a  spiritual  trust,  and  what  is  not ;  and  what  may 
be  alienated,  and  what  cannot.  A  prebendary  leased  his  pre- 
bend for  three  lives,  and  whether  that  passed  the  right  to  fill 
up  the  ofiSce  of  commissary  within  the  prebend  was  the  ques- 
tion :  the  judges  agreed  it  did  not,  if  the  right  belonged  to 
his  spiritual  ftmctions  ;  but  on  that  point  they  were  divided. 

[^"The  only  remauiing  point  is  founded  upon  the  rule  which 
prevails  in  the  case  of  the  king  and  a  bishop,  and  a  supposed 
analogy  between  that  case  and  this.  When  a  bishop  dies, 
leaving  a  church  in  his  gift  vacant,  the  kin^  is  to  present,  not 
the  executors  of  the  bishop.  And  if  this  rule  be  founded  upon 
the  spiritual  character  of  the  act  of  presenting,  it  is  an  autno- 
rity  in  this  case ;  if  it  be  founded  on  the  relation  between  the 

(ifc)  [Gibson,  793.]  Dyer,  338  b ;  Cro.  Eliz.  447— 472. J 

(/)  [Watson,  c.  10,  p.  137,  c.  45,  (o)  [WaUon,  481.] 

p.  875,  876.]  .(p)  [Hob.  303.] 

(m)  [Cro.  Eliz.  207.]  (q)  [F.  N.  B.  34  a.] 

(n)  [I  Anderson,  47;  5  Rep.  81 ;  (r)  [T.  Raym,  88;  1  Lev.  125.] 
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bishop  and  the  king,  and  is  referred  to  the  king's  prerogative,  b.  Bayiey^ 
it  is  not.  And  I  am  of  opinion  it  is  referable  to  the  relation  conffovini. 
between  the  bishop  and  theking,  and  to  the  king's  prerogative. 
The  king  is  the  sovereign  patron  of  every  bishopric  (s).  And 
though  he  gives  the  chapter  leave  to  elect,  the  patronage  is  in 
him  {i).  And  upon  the  death  of  a  bishop,  the  see  comes  to 
the  king  as  the  bishop  left  it ;  and  if  the  deanery  or  a  stall  be 
left  vacant,  the  king  shall  fill  it  up  (tt).  A  prebendary  of  Aber- 
gavilly,  the  bishop  (of  St.  David's)  died.  The  temporalities 
were  sei^d  into  the  king's  hands ;  a  new  bishop  was  appointed, 
and  filled  up  the  stall.  The  king  brought  quare  impedit,  and 
it  was  adjudged  that  he  had  the  right ;  and  a  writ  was  awarded 
to  the  bishop  (or).  The  temporalities  came  to  the  king  as 
founder  by  prescription  (y).  And  this  is  so  high  a  prerogative, 
and  so  far  united  to  and  inseparable  fi:'om  the  crown,  that  a 
subject  cannot  claim  it  by  grant  or  prescription  (;;).  And  if  the 
king  die,  sede  vacante^  the  succeeding  king  shall  have  the 
temporalities,  not  the  king's  executor  (a).  And  if  the  king 
die,  leaving  a  church  void,  the  succeeding  king  shall  present  (i). 
And  this,  though  the  church  became  void  in  the  bishop's  life, 
and  though  the  new  bishop  has  sued  out  living  out  of  the 
king's  hands  before  the  king  presents  (c).  In  the  case  of  a 
bishopric,  therefore,  if  the  bishop  dies,  whatever  spiritual  pre- 
ferment in  the  gift  of  the  bishop  was  vacant  at  the  bishop's 
death,  and  whatever  shall  become  vacant  till  the  see  is  filled 
up,  devolves  upon  the  crown,  and  is  inseparable  fi*om  the 
crown,  so  that  tne  crown  cannot  grant  it  away ;  and  in  case  of 
the  demise  of  the  crown,  it  will  pass,  not  to  the  executors  of 
the  deceased  king,  but  will  accompany  the  crown,  and  go  to 
the  succeeding  king.  Upon  this,  two  observations  occur,  one, 
that  in  the  case  of  the  crown,  and  in  the  case  of  the  crown 
only,  can  a  sole  corporator,  which  the  king  is,  take  a  chattel 
by  succession;  so  that,  what  is  the  rule  in  the  king's  case 
where  the  right  to  present  may,  by  reason  of  the  prerogative, 
pass  from  bishop  to  king,  from  king  to  king,  will  not  apply  to 
the  case  of  a  prebendary  where  there  is  no  such  prerogative, 
to  pass  the  right  fi-om  prebendaiy  to  prebendary  (rf).  The 
other,  that  what  is  the  case  of  the  crown  with  reference  to  a 
bishop  who  holds  per  baroniam,  is  the  case  with  every  other 
tenant  in  capitCy  where  the  tenancy,  by  reason  of  infancy  in  the 
heir,  becomes  as  it  were  suspended,  and  the  tenancy  returns  in 

(«)  ri7  Edw.  3,  40.]  Chattels,  2 ;  2  Rol.  Ab.  211.] 

(/)  ribid.]  (6)  ISemb.  Mall.  65,  pi.  4 ;   and 

(ti)  [Ibid.]  Mall.  42,   pi.  16;   Bro.  Chattels,  2; 
{s)  IRev  V.  Bithop  of  St.  D(tvid\    2  Rol.  Ab.  211.] 

50  Edw.  3,  26.]  (c)  [Mall.  65,  pi.  5;  WaUon,  73; 

(y)  [Mall.  65,  n.  to  pL  1.]  F.  N.  B.  33,  n.;  2  Rol.  Ab.  343,  pi. 

(j»)  [Mall.  65,  n.  to  pi.  6.]  5.] 

(a)  [Mall.  65,  n.  to  pi.  4;  Bro.        (rf)  [16  Vin.  Q.  14;  17  Vin.  Y.] 
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jiid^menf-    Wardship  to  the  king.    Co.  Litt.  (e)  is  express  upon  this  point, 
continued,      and  he  puts  the  two  cases  together,  that  of  the  king's  tenant 
in  capitCy  and  that  of  a  bishop's.      If  the  king's  tenant  by 
knight's  service  in  capite  be  seised  of  a  manor  to  which  an  ad- 
vowson  is  appendant,  and  the  church  become  void  and  the 
tenant  die  (leaving  his  heir  in  ward),  the  king  shall  present, 
not  the  executor.     And  if  a  church,  in  the  gift  of  a  bishop, 
become  void,  and  the  bishop  die,  the  king  shall  present,  not 
the  executor  (/).     The  right,  therefore,  of  the  king,  in  the  case 
of  a  bishopric,  appears  to  me  to  be  referable,  not  to  the  spi- 
ritual character  of  the  person  Ifrom  whom  the  right  comes,  but 
to  the  king's  prerogative,  because  it  obtains  equally  in  the  case 
of  every  tenant  in  cavite^  whether  he  be  a  spiritual  person  or 
not.     Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
general  rule  is,  that  if  a  church  becomes  vacant,  and  the  patron 
die,  the  right  to  present  devolves  upon  his  executor.     That 
this  is  the  rule  also,  where  a  prebendary  in  right  of  his  church 
is  patron,  because,  until  the  statute  of  Car.  2{ff),  it  was  not 
necessary  a  prebendary  should  be  a  spiritual  person ;  and,  be- 
cause, in  the  case  of  spiritual  persons,  their  right  to  present  to 
churches  is  temporal,  not  spiritual,  inasmuch  as  they  may  grant 
it  away  before  a  vacancy  occurs,  as  they  may  their  other  tem- 
poral possessions ;  and  that  the  excepted  case  of  a  bishop  is 
not  applicable  to  other  spiritual  persons  seised  of  advowsons 
in  rignt  of  their  dignities  or  churches,  because  the  case  of  a 
bishop  is  referred  to  the  prerogative  of  the  crown,  which  en- 
ables the  crown  to  take  a  chattel  in  succession,  and  to  the  rela- 
tion in  which  the  crown  stands  to  a  bishop,  the  bishop  being 
tenant  in  capite  to  the  crown,  not  to  the  spiritual  character  of 
the  bishop,  nor  to  any  spiritual  nature  in  the  right.     My  an- 
swer, therefore,  to  the  question  proposed  by  your  lordships  is, 
that  in  the  case  that  question  propounds,  the  right  of  present- 
ing belongs  to  the  executor  of  the  prebendary." 
jid 'JJ??M*      CTindal,  C.  J. — "  My  lords,  upon  the  best  consideration  I 
to  the  Right   can  bring  to  this  case,  I  have  come  to  the  conclusion,  that  the 
?o  KTdviw-  right  of  presentation  belongs  to  the  personal  representative  of 
tS  •  PrebeSd  ^^®  ^^^^  prebendary ;  but  at  the  same  time  I  am  ready  to  admit 
Prebendary  '  it  is  after  Considerable  doubt  upon  the  question  which  has  been 
dlring  iuV«-  submitted  to  us  by  your  lordships. 

caiicy.  |-a  If  I  felt  myself  at  liberty  to  look  at  the  particular  foun- 

dation of  this  prebendal  stall,  or  to  consider,  up|on  general 
principles,  what  might  be  most  fitting  and  expedient  in  the 
case  of  patronage  belonging  to  an  ecclesiastical  corporation, 
such  as  is  a  prebendary,  1  could  bring  myself  without  difficulty 
to  the  conclusion  that  the  right  to  fill  up  the  term  which  was 
vacant  at  the  time  of  the  late  prebendary's  death,  ought  to  de- 

[e)  [P.  388  a.]  (g)  [13  &  14  Car.  2,  c  4,  a.  14.] 

")  [Co.  Litt.  388  a.] 
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Tolve  upon  his  successor,  and  not  to  go  to  his  personal  repre-  c.  j.  Tincurt 

^       *  Judgment— 

sennve.  cmtfmud, 

T"  But  neither  upon  the  abstract  question  proposed  by  your 
lordships,  nor  upon  the  facts  stated  on  the  record  in  this  cascj 
can  I  take  judicial  notice^  either  of  the  circumstances  attending 
the  original  foundation  of  this  prebend,  the  endovmient  thereof 
with  this  particular  advowson,  or  the  form  of  presentation 
which  has  been  used  and  adopted  on  occasion  of  former  va- 
cancies. 

\^"  And  as  to  any  considerations  derived  from  general  expedi- 
ence, I  feel  myself  restrained  from  entering  into  them,  because 
there  appears  to  me  to  be  an  analogy  of  sumcient  strength  and 
certain^,  to  bring  the  present  case  within  the  reach  of  ac- 
knowledged principles  of  law,  and  the  authority  of  various 
decided  cases. 

\^"  It  is  upon  the  ground  of  this  analogy  which  exists  be- 
tween the  present  case  and  those  principles  and  authorities, 
that  I  feel  myself  bound  to  concur  in  the  opinion  which  has 
been  expressed  by  the  majority  of  his  majesty's  judges :  think- 
ing it  a  safer  course  upon  this  occasion,  as  I  find  has  been  the 
opinion  of  other  judges  from  the  earliest  periods  of  the  law,  to 
adhere  to  any  rule  which  can  be  safely  inferred  from  the  cases, 
rather  than  to  substitute  another,  although  it  may  appear  upon 
general  principles  more  reasonable  and  more  just 

\^"  I  assume  it  to  be  settled  law,  admitting  of  no  doubt  or 
dispute,  and  not  requiring  to  be  supported  by  reference  to  any 
authorities,  that  where  any  advowson  presentative  is  vested  in 
any  person  in  his  natural  capacity,  either  in  fee  or  for  life,  and 
the  church  becomes  void,  and  the  owner  dies  after  such  avoid- 
ance without  making  any  appointment,  the  right  to  appoint  to 
the  vacant  turn  belong  to  the  executor,  and  not  to  the  neir,  or 
to  the  next  owner  of  uie  advowson.  Indeed,  so  clearlv  is  this 
principle  recognized,  that  all  the  books  concur  in  calling  this 
vacant  turn  a  chattel  vested  in  the  testator  {h). 

[[''  In  the  case  in  Fitz.  N.  B.  33  P,  it  is  stated,  that  if  a  man 
be  seised  of  an  advowson  in  fee,  in  gross,  or  in  fee  appendant 
unto  a  manor,  and  the  advowson  becomes  void,  and  ne  dieth, 
his  executor  shall  present,  and  not  his  heir,  because  it  was  a 
chattel  vested  and  severed  from  the  manor.  If  the  chattel  is 
severed  from  the  manor  in  that  case,  why  may  it  not  be  con- 
sidered as  severed  from  the  prebend  in  this  ?  And  if  once 
severed,  it  is  difficult  to  assign  any  legal  principle  upon  which 
it  can  be  remitted.  Unless,  therefore,  some  solid  around  can 
be  laid  down,  upon  which  a  distinction  can  be  made  between 
a  prebendary  seised  of  the  advowson  in  right  of  his  prebend, 
and  a  person  seised  in  his  own  natural  right  of  a  manor  to 
which  an  advowson  is  appendant,  there  can  be  no  doubt  but 

(A)  [Fitz.  N.  B.  33,  P,  34,  N ;  4  Leon.  100.] 
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c.  J.  TiiMhii's  the  case  falls  within  the  general  rule,  that  the  right  to  present 
cTnf^dT    is  a  chattel  interest,  and  would  go  to  his  personal  representa- 
tive.    It  will  be  advisable,  therefore,  to  refer  to  some  of  the 
cases  and  principles  which  carry  the  analogy  more  closely  to 
the  particular  question  now  under  discussion. 

[["In  Fitz.  N.  B.  34 N,  is  found  this  case;  if  a  vicarage 
happen  void,  and  before  the  parson  present  he  is  made  a 
bishop,  &c.,  yet  he  shall  present  unto  this  vicarage,  because  it 
is  a  chattel  vested  in  him.  The  authority  referred  to  is  24 
Edw.  3,  26 ;  but  the  case,  which  is  not  to  be  found  in  the  Year 
Book,  will  be  found  inserted  nearly  in  the  same  words  in  Fitz. 
Abr.  Quare  Imp.  22.  In  that  case,  as  in  the  present,  the  pa- 
tron was  seised  injure  ecclesia:  and  notwithstanding  he  ceased 
to  be  rector,  he  still  carried  with  him  in  his  natural  capacity 
this  chattel  interest,  the  right  of  appointing  to  the  vacancy. 
In  that  case  it  was  held  that  the  chattel  interest  which  had 
once  vested  in  him,  did  not  afterwards  reunite  with  the  corpo- 
ration sole,  the  parson.  That  case  appears  to  me  to  be  a 
direct  authority  upon  the  present  question,  to  this  extent ;  that 
if  the  living  had  become  void,  and  the  prebendary  had  vacated 
the  prebend,  the  right  of  appointment  would  have  belonged  to 
him,  not  to  his  successor.  If  so,  and  he  still  retained  the 
right  to  appoint,  notwithstanding  his  loss  of  the  prebend,  on 
what  principle  shall  his  death  be  held  to  reunite  tne  presenta- 
tion with  the  prebend  from  which  it  has  once  been  severed  ? 
The  case  in  2  Rol.  Abr.  346  F,  pi.  4,  shows  the  law,  where 
the  avoidance  of  a  vicarage  happens  after  the  vacancy  of  the 
rectory,  and  before  the  new  rector  is  appointed.  *  If  the  parson 
has  the  right  to  present  to  the  vicaraee,  yet  if  the  vicarage  be- 
comes void  during  the  vacancy  of  tlie  parsonage,  the  patron 
of  the  parsonage  shall  present.'  So  that  although  the  rector 
be  in  the  nature  of  an  ecclesiastical  corporation  sole,  and  al- 
though the  rector  be  seised  of  the  right  of  presentation  jure 
ecclesiee,  yet  it  shall  not  devolve  to  the  successor;  but  if  it 
happen  before  the  vacancy,  the  former  rector  shall  still  appoint, 
if  during  the  vacancy,  the  patron.  Both  which  cases  are 
strong  to  show,  there  is  no  indissoluble  union  between  the 
right  of  presentation  and  the  prebend  itself. 

P'  To  which  may  be  added  the  case  stated  in  Fitz.  N.  B. 
36  B,  '  that  if  a  bishop  die  seised  of  a  manor  to  which  an 
advowson  is  appendant,  and  the  advowson  happen  void  before 
his  death,  the  king  shall  present  unto  the  same  by  reason  of 
the  temporalities,  and  not  the  bishop's  executor.^  The  reason 
is  that  the  king  takes  the  temporalities  by  reason  of  his  pre- 
rogative, and  the  term  being  once  vested  in  him,  cannot  be  got 
out  of  him  but,  by  matter  of  record.  Now  although  the  ex- 
press point  adjudged  by  that  case  does  not  apply  here,  because 
there  is  no  prerogative  in  this  case,  yet  it  furnishes  an  observ- 
ation which  appears  not  unimportant*    Fitzherbert  puts  this 


case  in  opposition  with  that  which  had  immediately  preceded 
it,  namely,  the  case  in  which  he  has  stated  *  the  executor  shall 
present  and  not  the  heir,  because  it  was  a  chattel  vested  and 
severed  from  the  manor,  &c.'  He  then  puts  the  case  of  the 
bishop ;  and  the  inference  to  be  drawn  is,  that  but  for  the  pre* 
relative  the  executor  would  have  presented:  otherwise  he 
would  not  have  said,  the  king  shall  present,  and  not  the  bishop's 
executor;  the  observation  would  have  been,  the  king  shall  pre- 
sent, and  not  the  successor. 

[[''  If  this  is  a  just  inference,  the  authority  of  the  case  last 
referred  to  would  go  the  length  of  deciding  the  present ;  if 
the  executor  of  the  bishop  would  be  entitled  to  present  to  the 
turn  which  fell  vacant  in  the  bishop's  life,  and  which  belonged 
to  the  bishop,  jure  ecclesuPy  had  not  the  prerogative  stepped 
in  and  prevented  him;  it  would  follow  in  the  present  case, 
where  no  such  prerogative  exists,  the  executor  has  the  right 
to  present  to  the  vacant  benefice. 

L"  The  power  of  the  prebendary  to  grant  the  next  turn  to 
a  stranger  before  it  becomes  vacant,  affords  a  further  argument 
against  the  notion  that  the  right  of  presentation  is  to  be  con- 
sidered as  inseparably  annexed  to  the  prebendary  himself  for 
the  time  being,  on  the  ground  that  it  is  an  ecclesiastical  trust 
to  be  exercised  by  him  only  to  whom  the  foundation  has  given 
it.  Such  grants  are  of  very  frequent  recurrence  in  the  old 
books  of  entries  containing  pleadings  in  quare  impedit :  and 
it  is  impossible  to  conceive  they  should  be  found  tnere  unless 
the  practice  was  common,  or  that  they  could  have  been  put 
upon  the  record  if  such  grants  were  against  law ;  inasmuch  as 
the  plaintiff  deriviuj^  title  under  them  would  only  be  showing 
the  insufficiency  of  his  right  to  sue.  Again,  the  universal 
practice  of  grants  made  to  the  archbishops  by  bishops  of  their 
province,  of  those  rights  of  presentation  well  known  by  the 
name  of  options,  furnish  at  least  the  inference,  that  though  the 
right  to  present  comes  to  an  ecclesiastical  person,  by  virtue  of 
his  ecclesiastical  character,  still  there  is  no  rule  of  law  that  it 
must  be  exercised  in  person,  but  that  the  law  allows  it  to  be 
transferred  to  another.  It  may  indeed  be  said,  that  this  is  not 
a  transfer  io  a  layman  or  a  stranger,  but  merely  to  an  ecclesi- 
astic of  the  same  or  higher  dignity ;  and  therefore  this  eccle- 
siastical trust  may  be  presumed  not  to  be  violated  by  such 
transfer  of  its  execution.  Admit  it  to  be  so,  still  how  can  we 
reconcile  to  that  principle  the  right  which  the  archbishop  has 
to  devise  these  options  to  any  one  he  chooses  to  select  ?  And 
that  such  power  exists,  appears  from  the  case  of  Potter  v. 
Chapman  (i),  where  the  only  question  before  Lord  Hardwicke 
is  made  upon  the  propriety  of  the  particular  appointment  by 
the  trustees  under  the  archbishop's  will,  but  none  whatever 

(0  [Amb.  Rep.  98.] 
VOL.  I.  O 
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upon  the  right  of  the  testator  to  bequeath  them  to  his  trustees. 
If  then  the  bishop  may  sever  and  disannex  from  his  bishopric 
a  right  of  presentation  to  which  he  becomes  entitled  jure  cpi*- 
copattts,  and  no  otherwise ;  still  further,  if  the  archbishop  to 
whom  the  grant  hath  been  made  may  bequeath  it  to  a  stranger 
by  his  will ;  or,  what  is  an  identical  proposition,  if  it  would 
devolve  upon  his  personal  representative  in  case  he  had  made 
no  such  bequest ;  it  wiU  surely  be  dangerous  to  build  an  opi- 
nion that  the  presentation  now  in  dispute  must  belong  to  tne 
successor,  on  the  ground  that  it  is  of  an  ecclesiastical  cha- 
racter, in  the  nature  of  an  ecclesiastical  trust,  and  by  reason 
thereof  must  be  exercised  by  the  person  who  fills  the  prebendal 
stall,  and  by  him  only.  So  that  the  doctrine  laid  down  in 
Doctor  and  Student  would  appear  to  be  correct,  where  no  dis- 
tinction whatever  is  introduced  between  presentations  made  by 
laymen  or  presentations  made  by  corporations ;  between  ad- 
vowsons  appendant  to  manors,  or  advowsons  appendant  to 
offices  of  the  church ;  but  it  is  laid  down  generally  thus  (A) : 
'  It  is  holden  in  the  law  of  the  realm,  that  the  right  of  pre- 
sentment to  a  church  is  a  temporal  inheritance,  and  shall  de- 
scend by  course  of  inheritance  from  heir  to  heir,  as  lands  and 
tenements  shall,  and  shall  be  taken  as  assets,  as  lands  and 
tenements  be.'  And  again,  '  the  goods  of  spiritual  men  be 
temporal,  in  what  manner  soever  they  come  to  them,  and  must 
be  ordered  after  the  temporal  law,  as  the  goods  of  temporal 
men  must  be.'  Now  if  the  vacant  turn  in  a  benefice  be  a 
chattel  interest,  as  the  authorities  above  referred  to  seem  abun- 
dantly to  show,  if  it  passes  by  grant,  is  devisable  by  wiU,  or,  in 
case  of  no  bequest,  goes  to  the  personal  representative ;  then 
indeed  is  the  passage  above  cited  a  strong  proof  of  the  opinion 
of  learned  men  at  the  early  period  when  diat  book  was  written, 
that  no  just  distinction  can  be  taken  between  a  right  of  pre- 
sentation vesting  in  a  spiritual  man,  by  whatever  means  it  may 
come,  and  a  similar  right  in  a  layman.  It  affords  a  further 
argument  that  the  right  to  present  to  the  vacant  living,  cannot 
devolve  upon  the  successor,  and  go  along  with  the  prebend, 
that  a  prebendary  is  a  corporation  sole,  and  that  by  law  a  cor- 
poration sole  is  incapable,  except  by  custom,  of  taking  in  suc- 
cession chattels  real  or  personal,  either  in  possession  or  ac- 
tion (/).  If  this  be  the  law,  how  can  this  vacant  turn,  once 
severed  from  the  prebend,  become  re-united,  and  descend  with 
the  corporation  sole  ? 

[[''  That  such  would  be  the  case  as  to  some  of  the  profits  of 
the  prebendal  stall,  where  they  fall  due  in  the  life-time  of  the 

1)redecessor,  appears  clear.     Rent  which  accrued  due  in  his 
ifetime  would  go  to  his  executor.     For  the  statute  38  Hen.  8, 
c.  11,  gives  to  the  successor  the  rent  only  which  accrues  during 

(Ji)  [See  Dial.  2,  cap.  26.]  (i)  [Co.  Litt  9  a,  46  b ;  Hob.  64.] 
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tie  vaeariey ;  leaving  the  right  to  the  reiit  due  in  the  prede- 
cessor's lifetime  where  it  then  stood,  that  is,  as  a  chose  in 
action  or  a  personal  chattel,  which  would  go  to  the  personal 
representative.  But  it  is  very  difficult  to  draw  a  sound  dis-* 
tinction  between  rent  which  has  fallen  due,  and  a  right  of  pre- 
sentation which  has  attached  during  the  life  of  the  former  pre- 
bendary, except  upon  the  ground  that  the  one  is  a  right  of  a 
temporal  nature,  the  other  of  a  spiritual ;  and  whether  that  be 
a  sound  distinction  or  not,  I  must  lean  upon  the  names  and 
authorities  which  I  have  before  given. 

\^"  The  case  of  the  donative,  cited  from  2  Wils.  Rep.  does 
indeed  furnish  some  inference  for  a  different  opinion  firom  that 
which  I  have  formed ;  but  I  must  confess  myself  unable  to 
see  the  ground  upon  which  that  judgment  proceeded  in  so 
short  and  unsatisfactory  a  report,  with  such  degree  of  clearness 
as  to  place  it  in  competition  against  the  other  principles  to 
which  I  have  referred,  and  which  lead  my  mind  to  a  different 
conclusion. 

[['^  I  have  therefore  felt  myself  bound  by  the  analogy  to  be 
drawn  from  cases  decided  as  to  lay  advowsons,  to  adopt  the 
opinion,  that  the  right  of  presentation  in  this  case  bolongs  to 
the  administratrix  of  the  late  prebendary.  I  must  admit,  at 
the  same  time,  that  it  might  be  more  fitting  and  expedient  that 
it  should  devolve  upon  the  successor ;  but  I  am  not  asked  by 
your  lordships  what  is  most  expedient,  but  what  the  law  at 
present  is  upon  the  question  sulnnitted  to  us(/)." — Ed.^ 

But  in  the  case  of  a  bishop ;  the  void  turn  of  a  church,  the 
advowson  whereof  belongeth  unto  him  in  the  right  of  his 
bishopric,  by  his  death  doth  not  go  to  his  executor ;  but  when 
the  temporalties  of  the  bishopric  are  seised  into  the  king's  hands, 
the  king  shall  present  (m).  [[This  is  said  by  Baron  fiayley  to 
be  the  "  single  exception*'  to  the  rule  laid  down  above  (»). — Ed.]] 

So  if  the  parson  of  a  church  ought  to  present  to  a  vicarage ; 
if  the  vicarage  becometh  void  during  the  vacancy  of  the  par« 
sonage,  the  patron  of  the  parsonage,  and  not  the  executor  of 
the  deceased  parson,  shall  present  (o) ;  [[but  if  the  parson  be 
made  a  bishop,  in  such  case  he  shall  present  (;?). — Ed.[] 

6.  If  a  feme  covert  hath  title  to  present,  she  cannot  present  By  the  Hm 
alone,  but  the  presentation  must  be  by  husband  and  wife ;  and  or  bls'wVu!'^ 
that  in  both  their  names,  and  not  only  by  the  husband  in  right 

of  himself  and  his  wife.  And  although  the  right  of  patronage 
in  the  wife  descends  to  her  heir,  yet  the  right  of  presenting 
during  life  belongs  to  the  husband,  who  is  tenant  by  curtesy  (9^). 

7.  If  a  man  that  is  seised  of  an  advowson  takes  a  wife,  and   [  1"^^  1 

By  Tenant  in 


Dower. 


S 


0  [8  Bmch.  R.  550--563.]  (p)  [7  B.  &  C.  134,  149.] 

m)  2  Rolfs  Abr.  345.  (q)  GibB.  794;  Wats.  c.  9.    See 

(n)  [S  BiDgbam,  550.]  ai»bo)B0oa,  10. 
(0)  2  RoU's  Abr.  346. 
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dieth,  the  heir  shall  have  two  presentments,  and  the  wife  the 
third ;  that  is  to  say,  the  wife  may  in  a  proper  action  recover 
the  third  presentation  as  her  dower,  or  it  may  be  assigned  to 
her  for  dower  (r). 

Qlf  a  man  grants  a  third  presentation,  and  his  wife  is  entitled 
to  it  as  part  of  her  dower,  the  grantee  will  have  the  next  pre- 
sentation after  the  wife,  because  the  wife's  title  arose  from  an 
act  of  law,  which  shall  not  operate  to  the  prejudice  of  the 
grantee  («). — Ed.] 
By  the  Mort-  8.  Although  in  a  mortgage  in  fee  of  a  manor  to  which  an 
wtt.  advowson  is  appendant,  the  legal  right  of  presentation  is  vested 

in  the  mortgagee ;  yet  a  court  of  equity  will  interrupt  that  pre- 
sentation, and  compel  the  ordinary  to  institute  the  clerk  of  the 
mortgagor  any  time  before  foreclosure,  it  not  being  any  part  of 
the  profits  of  the  estate  (t). 

But  otherwise  it  is,  where  the  advowson  itself  only  is  mort- 
gaged ;  for  in  that  case  the  mortgagee  can  have  no  other  satis- 
faction but  by  presenting  (u). 

The  case  alluded  to  in  2  Peere  Williams,  404,  does  not  es- 
tablish any  such  doctrine.  The  court  gave  no  judgment  on 
that  point ;  but  the  reporter  merely  adds^  that  it  seemed  to  in- 
cline to  the  opinion  that  a  mortgagee  under  the  circumstances 
of  that  case  would  have  a  right  to  present  The  bill  was  dis- 
missed, because  it  was  brought  seven  months  after  institution. 
The  case  however  of  Mackenzie  and  Robinson  {x)  establishes 
the  right  to  be  in  the  mortgagor  (y).  "  It  is  only  said,**  (the 
late  Mr.  Serjeant  Hill  has  observed)  "  the  court  inclined  to  this 
opinion :  and  it  is  not  so  as  I  apprehend :  for,  if  it  were,  the 
mortgagee  would  have  something  more  than  his  principal  and 
interest ;  which  in  no  case  he  ought,  or  will  in  equity  be  al- 
lowed to  have(r)." 
By  the  King  9.  The  king  is  patron  paramount  of  all  the  benefices  in  Enff- 
ii«nr;**Jf  1  land.  In  virtue  of  which,  the  riffht  and  care  of  filling  all  such 
Bbhoprjc.  churches  as  are  not  regularly  filled  by  other  patrons,  belongs 
to  the  crown;  whether  it  happen  through  the  neglect  of  others, 
(as  in  the  case  of  lapse,)  or  through  incapacity  to  present,  as  if 
the  patron  be  attainted,  or  outlawed,  or  an  alien^  or  have  been 
guilty  of  simony,  or  the  like  (a). 

Upon  which  ground,  the  king  hath  right  to  present  to  all 
dignities  and  benefices  of  the  advowson  of  archbishoprics  and 
bishoprics  during  the  vacation  of  the  respective  sees.  Not 
only  to  such  as  shall  become  void  after  the  seizure  of  the  tem- 
poralties,  but  to  all  such  as  shall  become  void  after  the  death 

(r)  Wats.  c.  9.  See  Sl^botDMtt,  11.        (x)  3  Atkins,  599. 

(s)  [Co.  Litt.  398  (6);  3  Cruise,  10.        (y)  Vide  flUbOtDlon*  9. 
See  also  Co.  Litt  249  (a).]  (x)  Serj.  Hill's  MS.  Notes.    See 

(0  Str.  403.    See  mbotDfon,  9;  also  Mos.  16. 
[2  Vern.  401 ;  Ambl.  165.1  (a)  Gibs.  763. 

(u)  2  P.  Win.  404. 


of  the  bishopi  though  before  actual  seizure.  And  because  it  is 
a  maxim  in  law,  that  the  church  is  not  full  against  the  king  till 
induction ;  therefore,  though  the  bishop  hath  collated,  or  hath 
presented,  and  the  clerk  is  instituted  upon  that  presentation, 
yet  will  not  such  collation  or  institution  avail  the  clerk,  but  the 
right  of  presenting  devolves  to  the  king  (&)• 

[[The  king  by  his  prerogative  has  a  right  to  present  to  a 
church  which  becomes  vacant  by  his  promoting  the  incumbent 
to  a  bishopric ;  but  this  right  must  be  exercised  in  the  lifetime 
of  the  person  promoted,  otherwise  the  king's  turn  is  lost  (c). — 
EdO 

And  it  is  said,  that  this  privilege  which  the  king  hath  of 

E resenting  by  reason  of  temporalties  of  a  bishopric  being  in  his 
ands,  shall  be  extended  unto  such  preferments,  to  which  the 
bishop  of  common  right  might  present,  though  by  his  compo* 
sition  he  hath  transferred  his  power  unto  others.  And  there-* 
fore  when  the  temporalties  of  the  archbishopric  of  York  are  in 
the  kind's  hands,  uie  king  shall  present  to  the  deanry  of  York,  [  l^^  ] 
althougn  by  composition  betwixt  the  archbishop  and  the  chap- 
ter there,  the  chapter  are  to  elect  him :  and  this,  because  the 
patronage  thereof  de  jure  doth  belong  to  the  archbishop,  and 
his  composition  cannot  bind  the  kins,  who  comes  in  paramount, 
as  supreme  patron :  for  of  the  whole  bishopric  the  king  is  su- 
preme patron,  although  it  be  dismembered  into  divers  branches, 
as  deans,  and  other  dignities;  and  of  ancient  time  all  the 
bishoprics  were  of  the  king's  gift,  but  afterwards  the  king  gave 
leave  to  the  chapters  to  elect ;  yet  the  patronage  notwithstanding 
remains  in  the  King(d). 

10.  Upon  promotion  of  any  person  to  a  bishopric,  the  king  By  the  King 
hath  a  right  to  present  to  such  benefices  or  dignities,  as  the  to  a^BiXp!" 
person  was  possessed  of  before  such  promotion ;  though  the  '^ 
advowson  belongeth  to  a  common  person.     This  right  of  pre- 
senting upon  promotion  by  the  king,  as  making  the  avoidance 
which  would  not  otherwise  happen,  did  spring  from  the  prac- 
tice of  the  popes,  and  is  now  an  uncontested  right  of  the  crown ; 
and  hath  been  established  not  only  by  long  practice,  but  by 
many  judgments  upon  full  and  solemn  hearings;   and  that, 
whether  the  churches  are  new  or  old,  and  how  often  soever 
this  happens  successively  by  promotions  to  bishoprics  from  the 
same  benefice  or  dignity :  as  was  adjudged  in  the  case  of  St. 
Martin's  and  St.  James's  (e).      Of  late,  the  great  question 
hath  been,  on  supposition  of  the  right,  how  far  it  is  answered, 
and  the  turn  of  the  crown  satisfied,  by  the  grant  of  a  com- 

j^)  Gibi.  763;    Wats.  c.  9;    Co.  Jac.  691,    where   the    matter  was 

LiT  388  a.  doubted  and  argued ;  and  3  Lev.  382, 

(c)  ^Armagh  (Archb,)  ▼.  Att,  Gen,  and  1  Raym.  23,  where  it  was  de- 

2  Bro.  P.  C.  514.]  cided.    The  arguments  of  counsel  are 

{d)  Wats.  c.  9 ;  2  Roll's  Abr.  343.  given  at  length  in  1  Shower,  413  and 

(e)  See  Cro.  Eli?.  527,  and  Cro.  441. 
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mendam  to  retain  such  promotions,  or  any  part  of  them,  toge- 
ther with  the  bishopric.  Of  which  question  the  solution  hath 
been,  that  by  a  commendam  for  life,  and  for  the  time  of  con- 
tinuing in  such  a  bishopric,  the  turn  of  the  crown  is  answered, 
and  in  such  case  the  proper  patron  shall  present,  upon  death 
or  translation ;  but  that  the  right  of  the  crown  shall  not  be  de- 
feated by  a  commendam  granted  for  a  term  of  months  or  years, 
certain  and  limited  (/). 

And  this  right  of  the  crown  to  present  upon  promotion,  de- 
feats the  right  of  any  grantee,  who  had  the  next  avoidance,  for 
his  right  was  only  to  the  next ;  and  the  next  he  cannot  have, 
[  142  ]  and  therefore  can  have  none  (^).  So  decided  Cro.  Jac  691, 
where  the  case  put  in  Co.  Lit.  379  a,  is  denied  to  be  law,  viz., 
that  if  one  devise  (in  the  original  grant)  the  third  avoidance 
and  die,  and  the  wife  recover  the  third,  the  devisee  shall  have 
the  fourth.  But  this  case  hath  also  been  denied  in  Grocers* 
Comp,  V.  Archb.  of  Canterbury  {h\  "where  De  Grey,  C.  J.  says, 
that  prerogative  presentations  cannot  be  considered  as  turns ; 
and  therefore  a  vacancy,  the  fifth  in  fact,  was  decided  to  be  a 
third  turn  with  regard  to  the  patron  whose  turn  it  was  to  pre- 
sent, it  being,  in  truth,  the  third  avoidance  of  which  he  could 
take  advantage  (i).  And  the  same  point  was  decided  in  &vour 
of  the  grantee  of  a  next  avoidance,  m  Calland  v.  Troward(k)f 
and  affirmed  on  a  writ  of  error  (Z). 

But  by  law  in  Ireland,  no  person  can  accept  a  bishopric 
there,  until  he  hath  resigned  all  the  preferments  which  he  hath 
in  England :  which  preferments  being  void  before  the  accept- 
ance of  the  bishopric,  it  seemeth  that  the  king  in  such  case 
shall  lose  the  presentation. 
By  ihe  Kiog       11.  By  the  25  £dw.  3,  st  3,  c.  1,  "  Touching  presentments 
of  Umhtl't    to  be  made  by  the  king,  to  a  benefice  of  holy  cnurch,  in  ano- 
^^^^^*  ther  8  right  by  old  title ;   our  lord  the  king,  to  the  honour  of 

God  and  holy  church,  willeth  and  granteth,  of  the  assent  of 
the  parliament,  that  fi'om  henceforth  he  nor  any  of  his  heirs  shall 
not  take  title  to  present  to  any  benefice  in  any  other  s  right  of 
any  time  of  his  progenitors ;  nor  that  any  prelate  of  his  realm 
be  bound  to  receive  any  such  presentment  to  be  made;  nor  to 
do  thereof  any  execution ;  nor  that  any  justice  of  the  one  place 
or  the  other,  may  not  nor  ought  not  to  hold  plea  or  give  judg- 
ment upon  any  such  presentment  to  be  made ;  but  that  the  said 
king  and  his  heirs  be  for  ever  clearly  barred  of  all  such  pre- 
sentments ;  saving  alway  to  him  and  his  heirs  all  such  present- 
ments in  another's  right  fallen  or  to  fall,  of  all  his  time,  and  of 
the  time  to  come." 


(/)    Gibi.  763.     See  tit  Com-        (0  S.  C.  filack.  Rep.  770. 
mfnlrinil.  (k)  2  H.  Bla.  324. 

(g)  Gibs.  758,  763.  (/)   6  T.  Rep.  439.    [See  alio  3 

(A)  3  Wil8.  214.  Wils.  214,  221.) 
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And  by  the  S5  Edw.  3,  st  8,  c  8,  ^'  Whereas  before  this 
time,  our  lord  the  king  hath  taken  title  to  present  to  benefices 
at  the  suggestion  of  many  clerks,  where  the  title  hath  not  been 
true,  and  by  such  presentments  and  judgments  thereupon 
given,  the  clerks  have  been  received  by  the  ordinaries  of  the 
places,  against  God  and  good  fiiith,  and  in  depression  of  them 
which  had  good  and  true  title  to  the  said  benefices ;  now  the 
king  willeth  and  granteth,  that  at  what  time  he  shall  make  col- 
lation or  presentment  from  henceforth  to  any  benefice  in  ano- 
ther's rignt,  that  the  title  whereupon  he  groundeth  himself 
shall  be  well  examined  that  it  be  true ;  and  at  what  time  before 
judgment  the  title  be  found  by  good  information  untrue  or  un- 
just, the  collation  or  presentment  thereof  made  shall  be  re- 
pealed; and  the  patron,  or  the  possessor,  which  shall  show  [  14*3  ] 
and  prove  the  false  title,  shall  have  thereupon  writs  out  of  the 
Chancery  as  many  as  to  him  shall  be  needful." 

And  by  the  13  Ric.  S,  c.  1,  *'  Whereas  notwithstanding  the 
last  recited  statute,  some  of  the  king's  presentees,  by  favour  of 
the  ordinaries,  be  instituted  and  inducted  in  benefices  of  holy 
church  without  due  process,  the  parties  not  warned  nor  called, 
and  sometimes  taken  by  false  inquests  favourably,  and  the  in- 
cumbents in  such  manner  put  out;  it  is  ordained,  that  the  said 
statute  be  firmly  holden  and  kept :  And  moreover  the  king,  for 
the  reverence  of  God  and  holy  cnurch,  doth  will  and  grant,  that 
if  he  present  to  any  benefice  that  is  fiill  of  any  incumbent,  the 
presentee  of  the  king  shall  not  be  received  by  the  ordinary  to 
the  benefice,  till  the  king  hath  recovered  his  presentment  by 
process  of  the  law  in  his  own  court :  And  if  any  presentee  of 
the  king  be  otherwise  received,  and  the  incumbent  put  out 
without  due  process,  as  afore  is  said,  the  said  incumbent  shall 
begin  his  suit  within  a  year  after  the  induction  of  the  king's 
presentee  at  the  least." 

(Or  at  any  time  after,  at  his  will  (m).) 

12,  The  lord  chancellor,  or  lord  keeper  of  the  great  seal  fiy  ibe  Lord 
for  the  time  being,  hath  right  to  present  to  the  benefices  ap-  B^oXerin''^ 

BTtaining  to  the  king,  under  a  certain  yearly  value  in  the  '^ft.^'"^' 
ng's  books  (n). 

Which  privilege  is  said  to  have  been  given  to  the  lord  chan- 
cellor, upon  consideration  that  he  had  many  clergymen  con- 
stantly officiating  under  him,  as  those  now  do  who  are  still 
called  clerks  of  the  chancery,  and  were  heretofore  persons  in 
holy  orders  (o). 

The  foundation  of  which  right  will  be  best  understood  by 

what  was  anciently  declared  in  parliament  upon  that  head,  in 

the  rolls  of  parliament,  in  the  fourth  year  of  Edw.  III.     "  Be- 

'  cause  it  hath  been  ordained  in  times  whereof  there  is  no  memory, 

(m)  4  Hen.  4,  c.  22.  (o)  Johns.  31. 

(n)  Gibs.  763. 
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and  granted  by  the  progenitors  of  our  lord  the  king,  that  the 
chancellors  for  the  time  being  should  give  the  benefices  which 
belong  to  the  king  to  give,  taxed  at  twenty  marks  and  under, 
to  the  clerks  of  the  chancery  which  have  long  laboured  in  the 
place ;  which  thing  hath  been  used  from  the  said  time,  till  the 
Bishop  of  Lincoln  was  made  chancellor,  who  in  all  his  time 
gave  the  said  benefices  to  his  own  clerks,  and  to  other  clerks, 
against  the  will  of  our  lord  the  king,  and  against  the  ordinance 
and  usage  aforesaid  ;  may  it  please  our  said  lord  the  king  and 
his  council  to  ordain,  that  the  chancellors  which  shall  be  for 
the  time,  do  give  the  benefices  which  belong  to  them  to  give 
for  the  cause  aforesaid,  to  the  clerks  of  the  said  place,  as  it 
[  144  ]  hath  been  anciently  used,  and  this  be  done  by  election  of  the 
masters  of  the  chancery.  Answer :  Let  this  bill  be  delivered 
to  the  king,  and  it  liketh  the  council,  that  it  is  fit  to  command 
the  chancellor,  that  hereafter  he  give  such  benefices  to  the 
king's  clerks  of  the  chancery,  the  exchequer,  and  of  both 
benches,  and  not  to  others  (p)" 

Here  we  see  that  the  privilege  extended  only  to  benefices 
of  twenty  marks  or  under :  but  now  it  is  enlarged  to  all  bene- 
fices of  ^/.  or  under ;  which  enlargement  was  probably  made 
about  the  time  of  the  new  valuation  taken  in  the  reign  of  King 
Henry  VIII.  (y). 

And  it  hath  been  declared,  that  where  the  chancellor  pre- 
sented to  a  benefice  above  that  value,  and  the  clerk  was  insti- 
tuted and  inducted,  and  another  obtained  a  presentation  firom 
the  king,  the  first  clerk  could  not  be  removed  by  the  law; 
because  the  presentation  was  under  the  great  seal,  and  there- 
fore by  the  king  (in  law),  being  in  his  name.  But  if  the  pre- 
sentation had  recited  (as  is  there  intimated  it  ought  to  have 
done),  that  the  benefice  was  under  the  value  of  SOZ.,  it  had 
been  void;  because  it  would  have  appeared  upon  record  in  the 
office  of  first  fruits,  that  the  chancellor  was  deceived :  or,  if  the 
mistake  had  appeared  before  induction,  the  king  might  have 
revoked  it  (r). 

But  whereas  it  hath  been  said  (s)  that  the  king  if  he  please 
may  present  to  such  livings  under  the  value  o{20L;  it  is  to  be 
observed,  that  the  claim  of  the  lord  chancellor  or  lord  keeper 
for  the  time  being  is  very  ancient;  and  that  nothing  appears  to 
have  been  ever  determined  or  moved,  in  a  judicial  way,  to  the 
diminution  of  that  ancient  right  On  the  contrary,  there  is  an 
old  writ  in  the  register,  which  supposeth  the  right  to  be  in  him, 
namely,  the  writ  de  primo  beneficio  ecclesiastico  habendo  ;  by 
which  the  king  requireth  the  chancellor  to  grant  to  a  particular 
person  the  first  benefice  that  shall  fall  in  the  gift  of  the  crown 
which  he  will  accept ;  and  the  language  of  the  writ  is,  Vobanus 

(p)  Gibs.  764.  (r)  Gibs.  764 ;  Hob.  214. 

(9)  Ibid.  (f)  Wats,  c  9. 
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quod  idem  A.  ad  primum  beneficium  eccleriasticum  (taxaiio' 
nem  viginti  marcarum  excedensj  vacaturum,  quod  ad  prtBsen* 
tationem  nostram  pertinuerit,  et  quod  duxerit  acceptandum, 
pripsenteturit). 

13.  It  seemeth  that  an  alien^  who  is  a  priest,  may  be  pre-  whether  •» 
seated  to  a  church  {u).  ^'^„TJf  *^ 

The  supposed  reason  was,  that  they  being  spiritual  persons^ 
would  not  adhere  to  our  enemies  in  time  of  war ;  but  the  con- 
trary was  found  by  practice  (x).  By  13  Ric.  2,  and  1  Hen.  5, 
c  7,  Frenchmen  were  disabled  to  have  benefices  in  England. 
And  the  words  of  Lord  Coke(y)  are,  *'  Upon  consideration  had 
of  the  statutes  3  Ric.  2,  7  Hen.  4,  1  Hen.  5,  Rot  Par.  6  Hen.  4, 
nu.  48,  and  4  Hen.  6,  nu.  29,  if  an  alien  or  stranger  born  be 
presented  to  a  benefice,  the  bishop  ought  not  to  admit  him, 
but  may  lawfully  refuse  him,  which  we  have  added,  for  that  the 
abridgments  or  late  impressions  may  deceive  you." 

Thus  in  Dr.  Seatoris  case,  M.  8  Jac.  who  was  born  in  Scot-  [  145  ] 
land  before  the  union  of  the  two  realms,  it  was  adjudged,  that 
he  was  capable  to  be  presented  to  a  benefice  in  England ;  and 
so  it  was  said  it  would  have  been,  if  he  had  been  born  in  Flan- 
ders,  Spain,  or  within  any  otlier  kingdom,  friend  and  in  league 
with  the  kingdom  of  England;  as  the  Bishop  of  Spalato,  who 
was  preferred  to  the  deanery  of  Windsor,  and  enjoyed  the  same. 
And  it  was  said,  that  such  incumbent  might  maintain  any  action^ 
real,  personal,  or  mixed,  for  any  thing  concerning  the  glebe  or 
the  possessions  of  the  church,  as  priors  aliens  might  have  done: 
for  although  he  be  an  alien  bom  out  of  the  king's  dominions, 
yet  he  bringeth  his  action,  not  in  his  own  right,  but  in  the  right 
of  his  church ;  not  in  his  natural,  but  in  his  politic  capacity ; 
and  therefore  the  action  will  lie  (z). 

14.  It  seemeth  that  a  deacon,  or  even  a  layman,  may  be  pre-  a  Layman  or 
sented ;  but  he  must  be  made  a  priest  before  he  can  be  instituted.  "  !>«•<»"• 
For  by  the  statute  of  the  13  &  14  Car.  2,  c.  4,  none  but  priests 

only,  ordained  according  to  the  form  and  manner  by  the  Book 
of  Common  Prayer  prescribed,  are  capable  to  be  admitted  to 
any  parsonage,  vicarage,  benefice,  or  other  ecclesiastical  pro- 
motion or  dignity  whatsoever ;  except  only  the  king's  professor  ^^„  p^ 
of  law  within  the  University  of  Oxford,  who  may  hold  the  ^JJJ'.® OF*^" 
prebend  of  Shipton,  in  the  cathedral  church  of  Salisbury,  ford.  ^ 
although  he  be  but  a  layman. 

Before  this  act,  if  a  layman  were  presented,  instituted,  and 
inducted,  he  was  parson  de  facto  (a).  For  it  was  not  like  the 
presentment,  &c«  of  a  woman,  which  was  a  nullity,  as  her  inca- 

(/)  Gibs.  764.  [See,  too,  Chriitian's  (y)  4  Inst  338. 

note  to  3  Black.  Com.  45.]  (i)  Hugbes,  c.  10;  17  Vin.  331, 

(if)  2  Roll's  Ab.  348 ;  17  Yin.  Ab.  pi.  4,  5 ;  Parson's  Law,  Ed.  1683,  p. 

330  83 

(x)  Wats.  c.  20.  (a)  Hob.  149. 
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pacity  was  apparent  But  he  might  be  deprived  (ft).  But  acta 
done  by  him^  while  parson^  were  binding,  as  marriages,  leases, 
&c.  (c). 
A  Pinraibt.  15.  For  a  presentee  to  have  another  benefice,  although  it  be 
above  the  value  of  8/.  a  year  in  the  king's  books,  is  no  cause 
[  1 14  ]  of  refusal,  for  that  is  at  his  own  peril,  and  the  former  benefice 
only  becomes  void  in  such  case(d). 

That  by  induction  to  a  second  benefice,  the  first  is  ipso  facto 
voided  (c). 

[[See  Uth  sect  of  1  &  2  Vict.  c.  106,  under  ^luraUtp«— 

wbHbera  16.  No  persou  may  present  himself:  and  this  is  according 

.ent"h?ni;dfr  to  the  rule  of  the  canon  law  (f).    But  the  books  of  common 
law  say,  that  though  a  patron  cannot  present  himself  in  form, 
yet  he  may  offer  himself  to  the  ordinary,  and  pray  to  be  ad- 
mitted, and  that  such  admission  may  be  good.     But  the  more 
legal  and  regular  way  is,  to  make  over  the  right  to  some  other 
before  the  avoidance.    And  the  same  books  do  also  agree,  that 
where  the  right  of  presenting  is  vested  in  more  persons  than 
one  (as  in  the  case  of  joint  tenants,  or  joint  executors);  a  pre- 
sentation of  one  of  them  made  by  the  rest  is  good  {g)*     So  if 
two  executors  present  a  third  (A). 
Whether  ihe       17,  By  a  dccrctal  epistle  of  Pope  Alexander  the  Third,  it  is 
nTJdiHuliy  "  enjoined,  that  "  if  any  sons  of  presbyters  do  hold  churches,  in 
fheV.  *"'  ^*"    which  their  fathers  did  serve  as  parsons  or  vicars,  without  any 
other  intervening ;  they  shall  be  removed,  whether  they  were 
born  in  the  priesthood  or  not  (i)." 

This  epistle  was  addressed  to  the  Archbishop  of  Canterbury, 
and  it  is  remarkable  that  most  of  the  epistles  on  this  subject 
are  addressed  to  English  bishops,  although  the  rule  is  not  ob- 
served here. 

Wketfier  they  were  bom  in  the  Priesthood  or  not.]  All  the 
children  of  clergymen  in  the  times  of  popery  were  not  illegiti- 
mate ;  for  a  priest  might  have  had  children  before  he  entered 
into  any  orders,  or  whilst  he  was  in  the  inferior  orders,  as 
ostiary,  acolyth,  or  exorcist.  For  albeit  the  subdeacon  was 
charged  to  relinquish  his  wife,  yet  those  in  inferior  orders 
might  retain  them.  And  it  is  said,  that  even  priests  were  ge- 
nerally married  to  the  women  they  kept  in  those  days ;  and 
though  they  kept  it  secret,  for  fear  of  deprivation,  sometimes 
till  their  death,  yet  they  oflen  took  care  that  sufficient  evidence 
of  their  being  married  might  appear  after  their  death,  when 
they  were  out  of  the  reach  of  the  canon  law  (A). 

6)  Cro.  Car.  65.  Br.  Ab.  Corporations,  34. 

Cro.  Elix.  775.  (g)  Gibs.  794 ;  Moore,  5 ;  Br.  Ab. 

God.  271 ;  Wats.  c.  20.  PTes.  al.  Eg.  46. 
ej  See  Cro.  £liz,  601.  '  Armiger        (A)  3  Bulstr.  43 ;  Amb.  101. 


Y.  Holland.  (0  X.  1,17,  11. 

m  X.  3,  38,  26 ;  13  Hen.  8, 14; 
and  14  Hen.  8,  2,  in  Heckar*8  cuse. 


**  Although  the  holy  fathers  did  so  abhor  the  possessing  of 
ecclesiastical  benefices  by  hereditary  right  that  they  forbad 
the  succession  even  of  legitimate  children  into  their  fathers' 
churches;  yet  some,  although  illegitimate^  do  presume  to  invade  [  147  ] 
such  churches  without  any  mediate  successor :  we  do  ordain, 
that  the  prelates  shall  not  presume  immediately  to  institute  or 
admit  any  such  into  the  benefices  which  their  fathers  had,  in 
whole  or  in  part,  and  if  any  such  have  obtained  the  like  bene- 
fices they  shall  be  deprived  (/)• 

Without  any  mediate  mccessar.']  For  one  intervening  dis- 
joints and  breaks  the  succession  (m)." 

In  whole  or  in  part.]  As  to  a  portion  or  pension  (n). 

"  Seeing  it  is  prohibited  by  law,  that  without  a  dispensation 
apostolical  the  sons  of  rectors  or  presbyters  shall  not  succeed 
to  the  churches  in  which  their  fathers  did  serve  immediately 
or  next  before,  and  such  benefices  are  void  if  the  contrary 
hereunto  shall  be  done;  we  do  command,  that  the  prelates  shall 
make  strict  inquiry  into  such  vacant  churches,  and  take  order 
therein  as  the  law  requires;  taking  diligent  heed  that  for 
the  fiiture  they  admit  not  any  such  persons  to  the  like  bene- 
fices by  any  title  whatsoever,  that  a  way  be  not  surreptitiously 
opened  contrary  to  right  to  the  succession  of  Christ  s  inheri- 
tance (o)." 

Without  a  Dispensation  apostolic€U.]  At  this  day,  without  a 
dispensation  from  the  Archbishop  of  Canterbury,  to  whom  the 
whole  right  of  dispensation  throughout  both  the  provinces  is 
transferred  by  the  statute  of  the  25  Hen.  8,  c.  SI.  By  virtue 
of  which  statute,  in  little  more  than  fifty  years  from  the  time  of 
the  Restoration  of  King  Charles  II.  there  issued  out  of  the 
faculty  office  no  less  than  three  hundred  dispensations  of  this 
kind  lor  the  son  to  succeed  the  father  (p). 

But  in  the  case  of  Stoke  and  Sykes,  M.  2  Car.  it  was  held 
by  Dodderidge  and  Jones,  two  learned  judges,  that  this  canon 
was  not  received  hereiq). 

And  Mr.  Johnson  observes,  that  there  is  no  instance  since 
the  Reformation  of  any  clerk  deprived  for  succeeding  his  father 
without  a  dispensation.  And  indeed  the  great  occasions  of 
those  canons  against  the  son's  succeeding  the  father  is  now 
removed,  which  was  to  discourage  the  marriage  of  priests,  as 
one  may  see  by  the  aforesaid  constitutions  (r). 

18.  Though  the  patron  hath  six  months  before  the  lapse  within  whm 
incurs,  yet  it  concerns  him  not  to  delay  presenting  till  the  six  ^'">«- 
months  be  almost  expired.     For  if  he  doth  present  but  one 
week  before  the  six  months  be  ended,  the  ordinary  may  pretend 
that  he  hath  not  time  to  examine  the  clerk.  Or  if  the  ordinary 

(/)  Otho.  Athon.  47.  (p)  Gibs.  796. 

(m)  Aihon.  47.  ig)  1  Still  250. 

(fi)  Ibid.  (r)  Jobns.  101. 
(o)  Pecofaam,  Lind.  45. 
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Within  what   refuse  the  clerk  for  inability,  because  he  is  unlearned,  or  the 
'^*"**  like,  the  patron  will  not  have  time  to  present  anew  within  the 

six  months,  but  lapse  may  incur  (5).  But  per  Lord  Hard* 
wicke,  C. — The  presentation  to  a  benefice  may  be  at  any  time 
within  the  six  months,  and  the  ordinary  cannot  take  time  to 
consider,  and  by  that  means  a  lapse  incur,  unless  it  be  far  just 
cause  of  refusal.  And  the  patron  may  present  afler  the  six 
months  at  any  time  before  the  ordinary  collates  (t). 

In  the  cases  in  which  notice  is  to  be  given,  the  patron 
neglecting  from  year  to  year  to  present,  lapse  doth  not  incur 
to  the  ordinary ;  yet  if  in  such  case  a  stranger  doth  present, 
and  his  clerk  is  instituted  and  inducted,  and  not  interrupted 
by  the  patron  until  six  months  (accounting  from  the  induction) 
be  expired,  the  patron  is  without  remedy  for  that  turn ;  for  that 
though  he  had  not  notice  from  the  ordinary  of  the  avoidance 
(for  which  reason  the  ordinary  can  have  no  advantage  of  lapse), 
yet  the  induction  of  the  stranger's  clerk  is  a  notorious  act,  of 
which  the  patron  as  well  as  the  country  might  have  taken  no* 
tice  (tt). 

But  if  a  bishop  doth  collate  his  clerk  either  before  he  gives 
notice  of  an  avoidance  where  notice  is  to  be  given,  or  at  any 
time  within  the  six  months  limited  to  the  patron  to  fill  his 
church,  the  patron  may  at  any  time  after  present  his  clerk;  for 
although  wrongful  collation  maketh  such  a  plenarty  as  shall 
bar  the  lapse  to  the  metropolitan  and  king,  yet  it  is  no  bar  to 
the  true  patron;  and  if  the  bishop  doth  admit  the  patron's 
clerk,  the  other  is  out  ipso  facto ;  and  if  the  bishop  will  not 
admit  him,  the  patron  may  as  well  then  as  at  any  time  before 
have  his  remedy  at  law  against  the  bishop  (x).  And  therefore 
if  the  ordinary  doth  collate  within  the  patron's  six  months,  and 
then  the  six  months  pass,  no  presentation  being  made  by  the 
patron,  the  ordinary,  if  he  will  have  the  benefit  of  a  lapse,  must 
collate  of  new ;  for  the  first  collation,  being  by  wrong,  cannot 
by  time  become  rightful,  and  therefore  doth  not  put  the  patron 
to  his  quare  impedit,  for  that  it  was  but  as  a  provision  for  the 
time,  and  there  ought  to  be  a  new  act  before  it  shall  be  a  good 
collation  (y). 

If  a  church  or  benefice  be  of  the  patronage  of  the  king,  or 
he  hath  a  right  of  presenting  thereto,  he  can  never  lose  his  turn 
[  149  ]  to  t^e  ordinarv,  by  his  neglect  of  preferring  his  clerk  thereto. 
And  in  case  the  king  doth  not  present,  all  that  the  ordinary 
can  do  is  to  sequester  the  profits  of  the  church,  and  appoint  a 
clerk  to  serve  the  cure  (z). 

Also  a  donative  remaining  void  never  goes  in  lapse,  but  the 
ordinary  may  compel  the  patron  to  fill  the  same  by  ecclesi- 

(f)  Wats.  c.  12.  (x)  See  flUrbolll0On,  8. 

(0  WiUon  V.  Dennitony  Amb.  82.  (y)  Wats.  c.  12. 

(ff<)  Wats.  c.  12 ;  Noy,  66 ;  Hob.        (z)  Wats.  c.  12;  2  Inst.  273 ;  14 

318.  Hen.  7,  21;  Br.  Q.J.  90. 
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astical  censures  (a).    Unless  it  hath  been  augmented  by  the  i^'t^^"  ^>^*< 
governors  of  Queen  Anne*s  Bounty^  for  then  it  shall  lapse  in 
like  manner  as  a  presentatiye  living. 

[[The  six  months  on  a  mare  impedit  are  understood  to  be 
six  calendar  months  (6).  oee  the  statute  4  &  6  Will.  4,  cited 
in  i9DtlO\D0Ony  as  to  the  limitation  which  it  imposes  on  the 
action  ofguare  impedit. 

[[The  following  rules  are  laid  down  in  Comyn*s  Digest,  tit. 
Esglise  (H.  10)|  and  supported  by  cited  authorities. 

^Every  common  person  ought  to  present  within  six  months 
after  the  church  becomes  void  by  the  death  of  the  incumbent, 
otherwise  the  presentation  lapses  to  the  bishop,  though  the 
patron  presents  and  his  clerk  is  refused  for  inability.  So  if 
a  church  becomes  void  by  statute,  as  by  acceptance  of  a  plu- 
ral!^, for  the  patron  ought  to  take  notice  at  his  peril ;  or  by 
certificate  of  the  bishop  for  non-payment  of  tenths  according 
to  the  statute.  So  if  a  church  becomes  void  by  cession.  But 
if  an  avoidance  be  by  resignation  or  deprivation,  the  six  months 
do  not  commence  till  notice  of  the  avoidance  be  given  by  the 
ordinary  to  the  patron,  even  though  the  patron  was  a  party 
in  the  suit,  and  it  must  be  given  by  the  ordinary  and  no  other 
person.  Though  the  bishop  dies,  lapse  does  not  occur  to  his 
successor  without  notice,  though  the  temporalties  are  in  the 
king's  hands ;  and  if  the  presentee  does  not  read  the  Thirty-nine 
Articles,  and  the  church  by  13  Eliz.  be  ip$o  fcLCto  void,  notice 
must  be  given  before  lapse  commences. — Ed.[] 

19.  It  is  said  generally  in  all  the  books  that  presentation  WbeibcrK 
may  be  made  either  by  word  or  by  writing.    If  it  be  by  word,  wlid  *  ^^ 
the  patron  must  declare  in  the  presence  of  the  ordinary ;  if  by 
writing,  it  is  no  deed,  but  is  in  the  nature  of  a  letter  missive  to 
the  bishop  (c). 

But  where  a  corporation  aggregate  of  many  doth  present,  it 
must  be  under  their  common  seal  (if). 

And  since  the  statute  of  frauds  and  perjuries  at  least  (e),  it 
is  necessary  that  all  presentations  shall  be  in  writing  (/). 

And  by  the  several  stamp  acts  it  is  implied,  that  they  shall  Mutt  be  by 
be  in  writing,  and  not  otherwise ;  for  thereby  it  is  enacted,  ^'*'"'^' 
that  '^For  every  skin  or  piece  of  vellum  or  parchment,  or  sheet 
of  paper,  upon  which  any  presentation  or  donation  which  shall 
pass  the  great  seal  of  England,  or  upon  which  any  collation  to 
be  made  by  any  archbishop  or  other  bishop,  or  any  presentation 
or  donation  to  be  made  by  any  patron  whatsoever,  of  or  to  any 
benefice,  dignity,  or  ecclesiastical  promotion  shall  be  ingrossed 
or  written,  shall  be  paid  ^/.  stamp  duty ;  provided  that  such 
benefice,  dignity,  or  promotion  be  of  the  yearly  value  of  10/. 
or  above  in  the  king's  books;  but  if  under  that,  it  is  only  lOZ." 

(a)  Wats.  c.  12.  (d)  Gibs.  794. 

(6)  [2  Inst.  360;  3  Bnrr.  1455.]  (e)  29  Car.  2»  c.  3. 

(c)  1  Inst  120 ;  2  Roll's  Abr.  353.        (/)  3  Cruise's  Dig.  1 7. 
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Bat  an 
Agreement 
to  present 
doei  not 
reqnire  a 
Stamp. 

Form  of  the 
Presentation. 


[[The  statute  of  55  Geo.  3,  c.  184  (1815)  ''For  repealing  the 
stamp  duties  on  deeds,  law  proceedings/*  &c.  (which,  by  clause 
8,  extends  all  the  powers  of  former  acts  to  this  act),  enacts 
in  schedule  part  1,  the  following  duties  to  be  paid : — 

[[Presentation  by  his  Majesty,  his  heirs,  or  successors,  or 
any  other  patron,  to  any  ecclesiastical  benefice,  dignity, 
or  promotion  in  England  of  the  yearly  value  of  lOZ.  or 
upwards  in  the  king's  books  -        -        £20    0    0 

[[To  any  other  ecclesiastical  benefice,  dignity  or  promotion 
whatsoever  in  England  -        -        -  £1   10    0 

[[An  instrument  not  under  seal  by  which  A.  agreed  with 
plaintiff  to  present  his  nominee  to  a  rectory  or  the  next  avoid- 
ance, and  to  furnish  an  abstract  title  and  to  execute  a  con- 
veyance, does  not  require  an  ad  valorem  stamp  (g). — En.] 

20.  And  the  same  may  be  in  this  form : — 

To  the  most  reverend  fat  her  in  God,  R.  by  Divine  Providence  lord  arch- 
bishop  of  Canterbury,  primate  of  all  England  and  metropolitan :  (if  it 
be  to  the  archbishop  of  York,  the  word  "  all**  must  be  omitted  ;  if 
to  any  other  bishop,  then  thus : — ) 
[  150  ]    To  the  right  reverend  father  in  God,  R.  lord  bishop  of  or  in  his 

absence  to  his  vicar-general  in  spirituals,  or  to  any  other  person  having 
or  who  shall  have  sufficient  authority  in  this  behalf,  I,  Sir  fV,  P.  baronet, 

true  and  undoubted  patron  of  the  rectory  of  the  parish  church  of 

[or,  of  the  vicarage  of ]  t»  the  county  of and  in  your  diocese 

of nouf  vacant  by  the  death  [or  resignation,  or  otherwise  as  the 

case  shall  be]  of  A,  B.  the  last  incumbent  there,  do  present  unto  you 
C.  D,  clerk,  master  of  arts,  humbly  requesting  that  you  will  be  pleased 
to  admit  the  said  C,  D.  to  the  said  church,  and  to  institute  and  to  cause 
him  to  be  inducted  into  the  same,  with  all  its  rights,  members,  and  ap- 
purtenances, and  to  do  and  execute  all  other  things  in  this  behalf  which 
shall  belong  to  your  episcopal  office.  In  witness  whereof,  I  have  here^ 
unto  set  my  hand  and  seal,  the day  of in  the  year . 

Which  being  made  in  this  form,  if  the  bishop  be  inhibited 
or  the  see  voided  before  institution  is  had  from  the  immediate 
bishop,  yet  the  presentation  is  good  to  the  metropolitan  or  other 
guardian  of  the  spiritualties  (A). 

If  a  corporation  in  presenting  doth  mistake  the  name  of  their 
foundation,  the  presentation  is  void,  therefore  when  a  provost 
did  present  by  tne  name  of  the  provost  of  the  .queen  in  Oxon, 
whereas  it  should  have  been  aula  scholarium  regina  de  Oxon, 
according  to  the  foundation,  it  was  adjudged,  that  by  reason  of 
the  omission  of  the  word  scholarium,  several  presentations  did 
not  make  an  usurpation,  because  the-presentations  were  void  (t). 

31.  Presentation,  though  duly  made  in  all  respects,  may  be 
revoked  or  varied.  As  to  the  power  of  revocation,  the  general 
doctrine  of  the  books  seemeth  to  be,  that  none  but  the  king  can 

(g)  IWilmot  V.  Wilkinson,  6  B.  &  (i)  M.  8.  Jac.  Dr.  Ayry  ▼.  Sir 
C.  506 ;  9  D.  &  R.  620.1  Bidiard  Lovelace,  Wats.  c.  20;  BakL 

(h)  Wats,  c.  15.  91. 


Whether  it 
may  be 
reToked. 
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revoke,  which  he  may  do  at  any  time  before  induction ;  as  he 
may  also  present  a  second  clerk,  and  such  presentation  shall 
be  a  good  repeal  of  the  first,  especially  if  care  is  taken  to  free 
it  of  all  suspicion  of  being  obtained  by  fraud  in  deceit  of  the 
king,  by  making  express  mention  of  the  first  presentation.  In 
like  manner,  if  the  king  dies  before  the  induction  of  his  clerk, 
this  is  said  to  be  a  revocation  in  law.    And  the  general  conse- 

auence  of  a  right  to  revoke  in  any  case  is,  an  obligation  upon 
iie  bishop  not  to  admit  against  such  revocation  upon  pain  of 
being  a  disturber  (k). 

But  it  doth  not  seem  to  be  clearly  settled,  that  a  common 
person  also  may  not  revoke  a  presentation,  before  admission, 
and  institution  thereupon.  And  in  the  case  of  Stoke  and  [  151  ] 
SykeSf  M.  3  Car.  Dodderidge  said,  that  the  civilians  affirm,  , 
that  a  lay  patron  cannot  revoke  his  presentation,  but  he  may 
cumulando  variare,  and  so  the  ordinary  shall  have  election  to 
institute  which  of  them  he  will,  but  that  a  spiritual  person  can- 
not vary  at  all ;  but  he  said,  that  by  the  common  law,  without 
question,  a  patron  may  revoke  his  presentation  (/)• 

And  what  is  said  in  the  books  that  the  king  only  can  revoke, 
seemeth  to  intend  after  institution,  the  church  not  being  full 
against  the  king  until  the  induction ;  but  after  institution  it  is 
certain  a  common  person  cannot  revoke,  it  being  then  too  late, 
the  church  being  full  with  respect  to  him  by  the  institution. 

As  to  the  power  of  varying,  it  is  agreed  on  all  hands,  that 
this  may  be  done  by  a  common  person ;  that  is,  after  one  clerk 
hath  been  presented,  he  may  (before  admission  given)  present 
another ;  but  with  this  difference  from  a  revocation,  that  where 
a  patron  doth  thus  vary  cumulando,  the  ordinary  may  choose 
and  admit  which  of  the  clerks  he  pleaseth  (m). 

But  this  power  of  varying  belongs  to  laymen  only,  and  not 
to  ecclesiastical  persons  of  any  kind ;  because  they  are  sup- 
posed in  law  to  be  competent  judges  of  the  sufficiency  of  the 
person,  and  do  therefore  proceed  by  judgment  and  election ; 
and  whoever  elects  an  unfit  person,  is  ipso  jure  deprived  of  the 
power  of  electing  (n). 

This  distinction  between  laymen  and  ecclesiastical  persons 
is  to  be  found  in  the  Decretal  of  Gregory,  3,  38,  24,  and  in 
Lind.  215.  If  a  layman  present  two,  judicio  episcopi  relin- 
quendum  est ;  if  a  college  or  ecclesiastical  person  present  two. 
Qui  prior  est  tempore  jure  potior  esse  videtur, 

[[A  lay  patron  may  revoke  his  presentation,  and  such  revo- 
cation cannot  be  void  for  simony  (o.) 

[[The  following  dicta  are  to  be  found  in  Comyn's  Digest, 
supported  by  cited  authorities,  tit  Esglise  (H.  10).     The  king 

{k)  Gibs.  795 ;  Wats.  c.  20;  [2  Roll  (n)  Gibs.  795 ;  Wate.  c.  20. 

183,  L  40 ;  Dyer,  327.]  (o)  Rogen  v.  BoUed,  2  W.  Black. 

(/)  Latcb.  191.  1039;  see  alBO  Att.  Gen.  v.  WycUffe, 

(m)  Giba.  790 ;  Watt;  c.  30.  1  Vet.  80. 
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may  revoke  aiiy  time  before  induction^  though  a  letter  be 
sent  to  the  archdeacon  to  induct,  and  on  the  second  presen- 
tation the  former  is  void  without  notice  to  the  ordinary.  A 
patroness,  though  a  spiritual  person,  as  an  abbess,  might  vary 
her  presentation,  for  she  is  no  more  apprised  than  her  patron 
of  the  sufficiency  of  her  clerk.  If  the  king  make  a  second 
presentation  without  mention  or  revocation  of  the  former,  it  is 
void,  that  is  to  say,  if  it  be  after  institution  to  the  former.  So 
too,  if  the  second  presentation  be  obtained  by  deceit  or  covin 
to  the  king,  it  is  void.— Ed.] 


II.  Examination. 

Original  1.  It  is  vcry  well  known,  that  in  the  settlement  of  this  church 

mlnation  in''  of  England,  the  bishops  of  the  several  dioceses  had  them  under 
the  Biihop.  ^i^gjj.  Q^jj  immediate  care  ;  and  that  they  had  the  clergy  living 
in  a  community  with  them,  whom  they  sent  abroad  to  sevend 
parts  of  their  dioceses,  as  they  saw  occasion  to  employ  them ; 
but  that  by  degrees,  they  found  a  necessity  of  fixing  presbyters 
within  such  a  compass,  to  attend  upon  the  service  of  God 
[  152  ]  amongst  the  inhabitants  ;  that  these  precincts,  which  are  since 
called  parishes,  were  at  first  much  larger ;  that  when  lords  of 
manors  were  inclined  to  build  churches  for  their  own  con- 
veniences, they  found  it  necessary  to  make  some  endowments^ 
to  oblige  those  who  officiated  in  their  churches  to  a  diligent 
attendance  :  that  upon  this,  the  several  bishops  were  very  well 
content  to  let  those  patrons  have  the  nomination  of  persons  to 
those  churches,  provided  they  were  satisfied  of  the  fitness  of 
those  persons,  and  that  it  were  not  deferred  beyond  such  a 
limited  time.  So  that  the  right  of  patronage  is  really  but  a 
limited  trust ;  and  the  bishops  are  still  in  law  the  judges  of  the 
^tness  of  the  persons  to  be  employed  in  the  several  parts  of 
their  dioceses.  But  the  patrons  never  had  the  absolute  dis- 
posal of  their  benefices  upon  their  own  terms ;  but  if  they  did 
not  present  fit  persons  within  the  limited  time,  the  care  of  the 
7>laces  did  return  to  the  bishop,  who  was  then  bound  to  pro- 
Tide  for  them  {p). 

And  by  the  statute  of  Articuli  cleric  9  Ed.  2,  st.  1,  c.  13, 
it  is  enacted  as  foUoweth :  '^  It  is  desired,  that  spiritual  persons, 
whom  our  lord  the  king  doth  present  unto  benefices  of  the 
chiwch  (if  the  bishop  will  not  admit  them,  either  for  lack  of 
learning,  or  for  other  cause  reasonable),  may  not  be  under  the 
examination  of  lay  persons  in  the  cases  aforesaid,  as  it  is  now 
attempted,  contrary  to  the  decrees  canonical;  but  that  they 
may  sue  unto  a  spiritual  judge  for  remedy,  as  right  shall  re- 
quire."   The  answer :  "  Of  the  ability  of  a  parson  presented 

(p)  1  StilL  309;  Selden  on  Tithes,  c.  12,  8.  2.. 
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unto  a  benefice  of  the  church,  the  examination  belongeth  to  a 
spiritual  judge ;  so  it  hath  been  used  heretofore^  and  shall  be 
hereafter." 

Of  the  ability  of  a  Parson  presented,^  De  idoneitate 
persan€B  :  So  that  it  is  required  by  law,  that  the  person  pre- 
sented be  idonea  persona  ;  for  so  be  the  words  of  the  king's 
writ,  jprasentare  idoneam  personam.  And  this  idoneitas  con- 
sisteth  in  divers  exceptions  against  persons  presented :  1.  Con- 
cerning the  person,  as  if  he  be  under  age,  or  a  layman.  2. 
Concerning  his  conversation,  as  if  he  be  criminous.  3.  Con- 
cerning his  inability  to  discharge  his  pastoral  duty,  as  if  he  be 
unlearned,  and  not  able  to  feed  his  flock  with  spiritual  food  (a). 

And  the  examination  of  the  ability  and  sufficiency  of  tne 
person  presented  belongs  to  the  bishop,  who  is  the  ecclesias- 
tical judge  ;  and  in  this  examination  he  is  a  judge,  and  not  a 
minister,  and  may  and  ought  to  refuse  the  person  presented,  if 
he  be  not  idonea  persona  (r). 

The  Examination  belongeth  to  a  Spiritual  Judge.']  And  [  153  ] 
yet  in  some  cases,  notwithstanding  this  statute,  idoneitas  per- 
sona shall  be  tried  by  the  country,  or  else  there  should  be  a 
failure  of  justice,  which  the  law  will  not  suffer  :  as  if  the  ina- 
bility or  insufiiciency  be  alleged  in  a  man  that  is  dead,  this  case 
is  out  of  the  statute :  for  in  such  case  the  bishop  cannot  ex- 
amine him ;  and  consequently,  though  the  matter  be  spiritual, 
yet  shall  it  be  tried  by  a  jury ;  and  the  court,  being  assisted 
by  learned  men  in  that  profession,  may  instruct  the  jury  as  well 
of  the  ecclesiastical  law  in  that  case,  as  they  usually  do  of  the 
common  law  (s). 

And  so  it  hath  been  used  heretofore."]  So  as  this  act  is  a 
declaration  of  the  common  law  and  custom  of  the  realm  (0- 

2.  By  a  constitution  of  Archbishop  Langton  :   ''  We  do  en-  TimerorEi«. 
join  that  if  any  one  be  canonically  presented  to  a  church,  and  """"^**^°- 
there  be  no  opposition ;  the  bishop  shall  not  delay  to  admit 
him  longer  than  two  months,  provided  he  be  sufficient  (u).'* 

But  by  Can.  95,  '*  Albeit  by  former  constitutions  of  the 
church  of  England,  every  bishop  hath  had  two  months  space 
to  inquire  and  inform  himself  of  the  sufficiency  and  qualities 
of  every  minister,  after  he  hath  been  presented  unto  him  to  be 
instituted  into  any  benefice,  yet  for  the  avoiding  of  some  incon- 
veniences, we  do  now  abridge  and  reduce  the  said  two  months 
unto  eight  and  twenty  days  only.  In  respect  of  which  abridge- 
ment we  do  ordain  and  appoint,  that  no  double  quarrel  shall 
hereafter  be  granted  out  of  any  of  the  archbishop's  courts,  at 
die  suit  of  any  minister  whatsoever,  except  he  shall  first  take 
his  personal  oath,  that  the  said  eight  and  t^venty  days  at  the 
least  are  expired  after  he  first  tendered  his  presentation  to  the 

(9)  2  Inst.  631.  (0  2  Inst.  632. 

(r)  Ibid.  (ti)  Lind.  138, 215. 

(s)  2  Inst.  632. 

VOL,  I.  ? 
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bishop,  and  that  he  refused  to  grant  him  institution  thereupon ; 
or  shall  enter  into  bonds  with  sufficient  sureties  to  prove  the 
same  to  be  true ;  under  pain  of  suspension  of  the  grantor 
thereof  from  the  execution  of  his  office  for  half  a  year  ioties 
quotieSf  to  be  denounced  by  the  said  archbishop,  and  nullity  of 
the  double  quarrel  aforesaid  so  unduly  procured,  to  all  intents 
and  purposes  whatsoever.  Always  provided,  that  within  the 
said  eight  and  twenty  days,  the  bishop  shall  not  institute  any 
other  to  the  prejudice  of  the  said  party  before  presented,  tub 
pcena  nullitatisr 

Every  Bishop  hath  had.l^  The  canon  mentions  bishops 
only,  because  institution  belongeth  to  them  of  common  right ; 
but  it  must  also  be  understood  to  extend  to  others,  who  have 
[  154  ]  this  riffht  by  privilege  or  custom,  as  deans,  deans  and  chapters, 
and  others  who  have  peculiar  jurisdictions.  Concerning  whom 
it  hath  been  unanimously  adjudged,  that  if  the  archbishop 
shall  give  institution  to  any  peculiar  belonging  to  any  eccle- 
siastical person  or  body,  it  is  only  voidable;  because  they 
being  not  free  from  his  jurisdiction  and  visitation,  the  arcl^- 
bishop  shall  be  supposed  to  have  a  concurrent  jurisdiction, 
and  in  this  case  only  to  supply  the  defects  of  the  inferiors,  till 
the  contrary  appears.  But  if  the  archbishop  grant  institution 
to  a  peculiar  in  a  lay  hand,  it  is  null  and  void :  because  he  can 
have  no  jurisdiction  there  (x). 

To  inquire  and  inform  himself,]  In  answer  to  an  objection 
made,  that  the  bishop  ought  to  receive  the  clerk  of  him  that 
comes  first,  otherwise  he  is  a  disturber ;  Hobart  saith,  the  law 
is  contrary  :  for  as  he  may  take  competent  time  to  examine  the 
sufficiency  and  fitness  of  a  clerk,  so  he  may  give  convenient 
time  to  persons  interested,  to  take  knowledge  of  the  avoidance 
(even  in  case  of  death,  and  where  notice  is  to  be  taken,  and 
not  given)  to  present  their  clerks  to  it.  Agreeable  to  what  is 
held  elsewhere,  that  it  was  a  good  plea  for  the  ordinary,  and  no 
refusal  of  the  clerk,  that  the  ordinary  having  other  business, 
commanded  the  clerk  to  come  to  him  afterwards  to  be  ex- 
amined ;  and  that  the  clerk  not  returning,  and  the  six  months 
passing,  the  ordinary  was  well  entitled  to  the  lapse  (y). 

ExamiLuioo  ^'  ^^^'  ^*  "  ^^  bishop  shall  institute  any  to  a  benefice, 
who  hath  been  ordained  by  any  other  bishop,  except  he  first 
show  unto  him  his  letters  of  orders  ;  and  bring  him  a  sufficient 
testimony  of  his  former  good  life  and  behaviour,  if  the  bishop 
require  it,  and  lastly,  shall  appear  upon  due  examination  to  be 
worthy  of  his  ministry."  0 

Except  he  first  show  unto  him  his  Letters  of  Orders.]  And 
by  the  13  &  14  Car.  S,  c.  4,  no  person  shall  be  capable  to  be 
admitted  to  any  parsonage,  vicarage,  benefice,  or  other  ecciesi^ 

(x)  Gibs.  804;  3  Lev.  212.  (v)  Gibs.  804,  805  ;  3  Leon.    40; 

Hob.  317. 
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astical  promotion  or  dignity  whatsoever,  before  such  time  as  he 
shall  be  ordained  priest 

And  bring  a  sufficient  Testimony  of  his  former  good  Life 
and  Behaioiour,']  By  the  ancient  laws  of  the  church,  and  par- 
ticnlarly  of  the  church  of  England,  the  four  things  in  which 
the  bisnop  was  to  have  full  satisfaction  in  order  to  institution, 
were  age,  learning,  behaviour,  and  orders.  And  there  is  scarce 
any  one  thing  which  the  ancient  canons  of  the  church  more 
peremptorily  forbid,  than  the  admitting  clergymen  of  one  dio- 
cese to  exercise  their  functions  in  another,  without  first  exhi-  [  155  ] 
biting  the  letters  testimonial  and  commendatory  of  the  bishop, 
by  whom  they  were  ordained.  And  the  constitutions  of  the 
archbishops  Reynolds  and  Arundel  show,  that  the  same  was 
the  known  law  of  the  English  Church,  to  wit,  that  none  should 
be  permitted  to  officiate  (not  so  much  as  a  chaplain,  or  curate) 
in  any  diocese  in  which  he  was  not  born  or  ordained,  unless 
he  bring  with  him  his  letters  of  orders,  and  letters  commenda- 
tory of  his  diocesan  (z). 

Notwithstanding  which,  in  the  case  of  Palmes  and  the 
Bishop  of  Peterooroughf  T.  33  Eliz.,  on  a  quare  impedit 
broufffit  against  the  bishop,  the  bishop  pleaded  that  he  de- 
manded of  the  presentee  of  the  plaintiff  to  see  his  letters  of 
orders,  and  he  would  not  show  them ;  and  also  he  demanded 
of  him  letters  missive  or  testimonial,  testifying  his  ability ;  and 
because  he  had  not  his  letters  of  orders,  nor  letters  missive, 
nor  made  proof  of  them  otherwise  to  the  bishop,  he  desired 
leave  of  the  bishop  to  bring  them ;  and  he  gave  him  a  week, 
and  he  went  away,  and  came  not  again,  and  that  the  six 
months  passed,  and  he  collated  by  lapse.  And  upon  demur- 
rer it  was  adjudged  for  the  plaintiff,  for  that  these  were  not 
causes  to  stay  the  admittance,  and  the  clerk  is  not  boimd  to 
show  his  letters  of  orders  or  missive  to  the  bishop,  but  the 
bishop  must  try  him  upon  examination  for  one  and  other  (a). 
And,  per  Anderson,  the  bishop  may  examine  him  upon  oath, 
if  he  hath  orders  or  not  (ft). 

Which  most  of  the  books  take  notice  of  as  a  pretty  hard  case, 
and  in  which  perhaps  the  bishop's  taking  advantage  of  the 
lapse  might  be  some  part  of  the  consideration.  And  these 
words  of  the  canon  (which  was  made  not  many  years  after) 
seem  to  have  some  reference  or  retrospect  to  that  determin- 
ation* 

But  it  is  to  be  observed,  first,  as  to  the  letters  of  orders, 
that  it  was  only  ^judged  not  to  be  necessary  to  produce  the 
very  letters  of  orders;  for  they  might  be  lost,  and  proof  thereof 
might  otherwise  be  very  well  made  from  the  registry  of  the 
bishop  who  ordained  the  clerk ;  or  else  it  would  follow,  that 
every  clergyman  whose  letters  of  orders  are  lost,  or  consumed 

{z)  Gibs.  806 ;  Lyndw.  139.  (6)  1  Leon.  230,  S,C. 

(a)  Cro.  Eliz.  241.  p  g 
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by  fire  or  other  accident,  would  be  incapable  to  be  admitted  to 
a  benefice.  And  as  to  the  letters  testimonial,  the  bishops 
charged  that  he  did  not  bring  such  letters  testifying  his  ability^ 
which  the  court  seemeth  to  have  understood  of  his  ability  as 
to  learning,  of  which  without  doubt  the  bishop  must  judge 
upon  examination ;  but  the  bishop  ought  to  have  set  forth  that 
he  did  not  produce  letters  missive  or  testimonial  of  his  good 
life  and  behaviour. 

And  lastly  shall  appear ^  upon  due  Examination^  to  he  wor- 
thy of  his  Ministry.]     As  to  the  matter  of  learning,  it  hath 
been  particularly  allowed,  not  only  by  the  Courts  of  the  King's 
Bench  and  Common  Pleas,  but  also  by  the  High  Court  of 
Parliament,  that  the  ordinary  is  not  accountable  to  any  tempo- 
ral court  for  the  measures  he  takes,  or  the  rules  by  which  he 
proceeds,  in  examining  and  judging  (only  he  must  examine  in 
convenient  time,  and  refuse  in  convenient  time) ;  and  that  the 
clerk's  having  been  ordained  (and  so  presumed  to  be  of  good 
abilities),  doth  not  take  away  or  diminish  the  right  which  the 
statute  above  recited  doth  give  to  the  bishop  to  whom  the  pre- 
sentation is  made,  to  examine  and  judge  (c).     Bishop  Stilling- 
fleet  says — 
BLhop  stii-        C"  By  the  ecclesiastical  law,  the  bishop  is  judge  of  the  fit- 
liUfrkron  ihe  ^^^®  ^^  ^^X  ^Icrk  prcscuted  to  a  benefice.     This  is  confessed 
oniinary'8     by  Lord  Cokc,  and  is  plain  to  have  been  the  ancient  ecclesias- 
fmTnTngand    tical  law  of  this  realm,  by  the  Articuli  Cleri  in  Edw.  II.'s 

Prcacntee.         TClgn.  n  •         i         •  i. 

1^"  By  the  provincial  constitutions  at  Oxford  in  the  time  of 
Henry  II.,  the  bishop  is  required  to  admit  the  clerk  who  is 
presented  without  opposition,  within  two  months,  '  dum  tamen 
idoneus  sit,'  if  he  thinks  him  fit.  So  much  time  is  allowed 
*  propter  examinationem,'  saith  Lyndwood,  even  where  there  is 
no  dispute  about  right  of  patronage.  The  main  thing  he  is 
to  be  examined  upon  is,  his  ability  to  discharge  his  pastoral 
duty,  as  Coke  calls  it,  or  as  Lyndwood  saith,  whether  he  be 
'  commendandus  scientia  et  morihns'  As  to  the  former,  the 
bishop  may  judge  himself,  but  as  to  the  latter,  he  must  take 
the  testimony  of  others ;  and  I  heartily  wish  the  clergy  would 
be  more  careful  in  giving  them,  by  looking  on  it  as  a  matter  of 
conscience,  and  not  merely  of  civility.  For  otherwise  it  will 
be  impossible  to  avoid  the  pestering  the  church  with  scandal- 
ous and  ignorant  wretches.  If  the  bishop  refuses  to  admit 
within  the  time  (which  by  the  modern  canons  is  limited  to 
twenty-eight  days  after  the  presentation  delivered  {d) ),  he  is 
liable  to  a  duplex  querela  in  the  ecclesiastical  courts,  and  a 
quare  impedit  at  common  law,  and  then  he  must  certify  the 
reasons  of  his  refusal  (c).  In  Specots  case  it  is  said  that  in 
15  Hen,  7,  7, 8,  All  the  judges  agreed  that  the  bishop  is  judge 

(c)  Gib«.  807;  Show.  88;  4  Mod.        (d)  [Can.  95.] 
134;  3  Lev.  311.  (c)  [5  Rep.  67.] 
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in  the  examination,  and  therefore  the  law  giveth  faith  and  Bi^op  sm- 
credit  to  his  judgment.  But  because  great  inconveniences  iimrk*  on  the 
might  otherwise  happen,  the  general  allegation  is  not  gufficient,  powl°r*Sf  * 
but  he  must  certify  specially  and  directly;  and  the  general  J^^iJ/JR; 
rule  is,  and  it  was  so  resolved  by  the  judges,  that  all  such  as  Presenter 
are  sufficient  causes  of  deprivation  of  an  incumbent  are  suffi- 
cient causes  to  refuse  a  jrresentee.  fiut  by  the  canon  law  more 
are  allowed.  In  the  constitutions  of  Othobon  the  bishop  is 
required  to  inquire  particularly  into  the  life  and  conversation 
of  him  that  is  presented ;  and  afterwards  that  if  a  bishop  ad- 
mits another  who  is  guilty  of  the  same  fault  for  which  he  re- 
jected the  former,  his  institution  is  declared  null  and  void(/). 
By  the  canon  law,  if  a  bishop  maliciously  refuses  to  admit  a 
fit  person,  he  is  bound  to  provide  another  benefice  for  him ; 
but  our  ecclesiastical  law,  much  better,  puts  him  upon  the 
proof  of  the  cause  of  his  refusal.  But  if  the  bishop  does  not 
examine  him,  the  canonists  say  that  it  is  a  proof  sufficient  that 
he  did  it  malitiosi.  If  a  bishop  once  rejects  a  man  for  insuf- 
ficiency,  he  cannot  afterwards  aW  or  idmit  of  hi™,  as  was 
adjudged  in  the  Bishop  of  Hereford's  caseig).  If  a  man 
brings  a  presentation  to  a  benefice,  the  bishop  is  not  barely  to 
examine  him  as  to  life  and  abilities,  but  he  must  be  satisfied 
that  he  is  in  orders.  How  can  he  be  satisfied  unless  the  other 
produces  them  ?  How  can  he  produce  them,  when  it  may  be 
they  are  lost  ?  The  canon  is  express  that  no  bishop  shall  in- 
stitute any  to  a  benefice  who  hath  been  ordained  by  any  other 
bishop  (h) — (for  if  he  ordained  himself,  he  cannot  after  reject 
him,  because  the  law  supposes  him  to  have  examined  and 
approved  him), — except  he  first  sheto  unto  him  his  letters  of 
orders,  and  bring  him  a  sufficient  testimony  of  his  former  good 
life  and  behaviour,'  if  the  bishop  shall  require  it ;  and  lastly 
shall  appear  upon  due  examination  to  be  worthy  of  the  minis- 
try. But  yet  in  Palmer  and  the  Bishop  of  £Jxeter*s  case,  it 
was  adjudged  that  no  lapse  did  accrue  by  the  clerk's  not 
showing  his  orders  for  the  bishop  upon  his  not  coming  to  him 
again,  collated  after  six  months.  But  the  court  agreed  that 
the  clerk  ought  to  make  proof  of  his  orders,  but  they  differed 
about  the  manner  of  their  proof.  Anderson  said  the  bishop 
might  give  him  his  oath  (i).  But  if  a  proof  were  necessary, 
and  the  clerk  did  not  come  to  make  proof,  it  seems  to  me  to 
be  a  very  hard  judgment  (ft)." 

[^The  case  of  Specot,  here  referred  to  by  Bishop  Stilling- 
fleet,  was  commented  upon  in  The  King  v.  The  Archbishop 

(/)   [Multa  impediunt  promoven-  (g)  [Moor.  26 ;  El.  3 ;  3  Cr.  27.] 

dum  quas  non  dejiciunt — Gloss,  in  (A)  [Can.  39.] 

c.  15,  de  vit.  et  honest.  Cleric.  C.  (i)  [3  Cr.  341 ;  1  Leon.  230.] 

Cbrisdnse,  f.  63  ;   De  jure  patron,  c.  {k)  [Stillingfleet's  Ecclos.  Cases  of 

Pastoralis  Officii,  Glos.  in  Can.  et  ma-  the  Duties  and  Rights  of  tlic  Paro- 

litios^.]  chial  Clergy,  vol.iii.  p.  637.— Ed.] 
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B^«hj>p  siii-    of  Canterbury  and  Bishop  of  London  (/).     In  this  celebrated 
in7rks*on  ihi  causc  the  Couft  of  King  s  Bench  refused  an  application  for  a 
^owiTr"?  ex-   niandamus  to  compel  the  Bishop  of  London  to  admit  the  Rev. 
Jifisin^*"**    ^'  Povah  to  an  endowed  lectureship  under  13  &  14  Car.  2, 
Preicnite.      requiring  him  "  to  license  and  approve."     The  bishop  made 
affidavit  that  he  "  conscientiously  disapproved."     Lord  Ellen- 
borough  delivered  the  following  luminous  judgment,  based 
indeed  in  this  instance  upon  the  express  words  of  the  statute, 
but  containing  a  masterly  exposition  of  the  general  authority 
of  the  bishop  to  refuse,  as  consequent  on  his  power  to  examine 
a  presentee  to  any  ecclesiastical  office.     Its  great  importance 
to  the  clergy,  as  well  as  to  all  patrons  of  ecclesiastical  bene- 
fices, has  induced  me  to  print  it  unmutilated  in  this  place. 
J^>^  Ellen-         [["  Lord  Ellenborough,  C.J. — I  have  availed  myself  of  the 
judgmen't  in   Opportunity,  which  has  been  afforded  me  since  the  court  rose, 
PoraT  **^     ^^  looking  minutely  through  the  whole  of  the  affidavits  which 
were  the  subject  of  comment  during  so  many  hours  yesterday ; 
and  as  it  may  be  convenient  that  the  decision  of  the  court 
should  not  be  longer  delayed  in  a  matter  which  has  been  de- 
pending some  time,  and  has  occupied  a  considerable  portion  of 
attention,  I  proceed  to  state,  in  concurrence  with  my  brothers, 
the  result  of  our  opinion  upon  those  affidavits,  and  the  argu- 
ments that  we  have  heard  upon  themi 

f"  The  duty  which  is  in  this  case  cast  by  law  upon  the 
bishop  is  constituted  by  an  act  of  the  IS  &  14  Car.  2,  c.  4,  the 
Act  of  Uniformity,  which  in  the  19th  sect,  contains  diese 
words :  '  Be  it  enacted  that  no  person  shall  be  received  as  a 
lecturer,  or  permitted,  suffered  or  allowed  to  preach  as  a  lec- 
turer, or  to  preach  or  read  any  sermon  or  lecture  in  any  church, 
chapel  or  other  place  of  public  worship  within  this  realm  of 
England,  or  the  dominion  of  Wales  and  town  of  Berwick- 
upon-Tweed,  unless  he  be  first  approved  and  thereunto  licensed 
by  the  archbishop  of  the  province  or  bishop  of  the  diocese,'  &c. 
The  question  of  construction  arising  upon  these  words  is,  what 
^  is  the  approval  which  the  bishop  is  to  bestow  upon  the  party, 
and  upon  what  ground  is  he  required  to  grant  his  licence  to 
him  ?  It  is  a  condition  precedent  that  the  bishop  should  first 
approve;  ^unless  the  person  be ^r*^  approved ;'  and  without 
that,  he  cannot  lawfully  exercise  the  function  in  question.  It 
has  been  endeavoured  in  argument  to  liken  the  situation  of  a 
lecturer  in  all  respects  to  the  office  to  which  a  person  is  ad- 
mitted by  the  institution  of  the  bishop  in  the  case  of  an  eccle- 
siastical benefice,  and  to  the  cases  of  curates  and  schoolmas- 
ters'; in  respect  of  which  latter  appointments  there  are  par- 
ticular provisions  which  certainly  do  not  apply  to  the  case 
now  before  the  Court.  There  have  been  many  dicta  of  judges 
cited,  from  none  of  which  am  I  prepared  to  differ,  or  to  deny 

(0  [15  East,  117.] 
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to  any  of  them  their  proper  weight  and  authority :  the  result  Lord  Eiien. 
of  them  is  in  effect  this,  that  this  court,  in  the  exercise  of  its  j^dsil^m  in 
authority  to  grant  the  writ  of  mandamus,  will  render  it  as  far  pj^l?' 
as  it  can  the  suppletory  means  of  substantial  justice  in  every  Bishop's 
case  where  there  is  no  other  specific  legal  remedy  for  a  legal  refusing*'. 
right ;  and  will  provide  as  effectually  as  it  can  that  others  ex-  ^'•••"«««- 
ercise  their  duty  wherever  the  subject-matter  is  properly  within 
its  control.     The  right  of  the  court  to  apply  these  means  for 
the  attainment  of  such  an  end,  and  to  prevent  that  defect  of 
legal  justice  which  might  otherwise  ensue,  has  been  in  general 
admitted ;  and  if  the  bishop  had  not  in  this  case  inquired,  so 
as  to  enable  himself  to  give  a  considerate  approbation  or  re- 
fusal on  the  subject,  it  might  have  been  a  fit  case  for  the  inter- 
ference  of  the  court  to  further  such  inquiry. 

[[ "  The  affidavits  originally  laid  before  the  court  stated  that 
the  bishop  had  objected  first  of  all  upon  the  ground  that  Dr. 
Povah  had  only  deacon  s  orders,  and  had  not  obtained  priest's 
orders ;  which  latter  description  of  orders  he  thought  essential 
to  his  duly  filling  the  office  of  lecturer.  But  this  objection  of 
the  bishop's  was  afterwards  in  fact  removed  by  the  applicant's 
obtaining  priest's  orders  from  the  Bishop  of  Sodor  and  Man : 
upon  the  manner  and  circumstances  of  obtaining  which  I  make 
no  comment.  The  Bishop  of  London,  however,  did  not,  upon 
the  removal  of  that,  resort  to  any  new  ground  of  objection  to 
which  he  had  not  adverted  before;  for  it  will  be  recollected  that 
very  early  in  the  application  to  him,  he  had  stated  an  objection 
to  Dr.  Povah  on  the  ground  of  bis  having  maintained  opinions 
contrary  to  the  doctrine  of  the  Church  of  England  in  regard  to 
infant  baptism.  But  it  seemed  (at  least  according  to  the  first 
view  of  the  original  affidavits)  to  be  a  little  doubtful  upon  what 
ground  the  bishop  had  refused  his  approbation;  so  that  it  might 
be  to  a  degree  questionable  whether  he  had  given  that  delibe- 
rate refusal,  and  exercised  that  considerate  judgment  in  the  act 
of  refiising,  which  it  would  be  required  of  him  to  exercise  upon 
a  subject  in  which  the  rights  of  others  were  so  materially  in- 
volved :  the  court  therefore  granted  a  rule  to  show  cause,  which 
has  produced  a  distinct  answer  from  the  bishop  in  his  first  affi- 
davit, and  a  still  more  full  answer  in  his  last  affidavit ;  in  the 
first  of  which  he  states  the  ground  of  his  refusal  in  these  terms : 
*  That  his  sole  reason  for  refusing  to  license  the  Rev.  Richard 
Povah  to  the  Friday  lectureship  at  the  church  of  St  Bartho- 
lomew, Exchange,  is  a  conscientious  opinion  and  conviction^ 
arising  fVom  every  circumstance  which,  after  diligent  inquiry, 
he  has  been  able  to  learn  concerning  the  said  Richard  Povah's 
conduct  and  ministry  as  a  clergyman,  that  he  cannot,  consist- 
ently with  his  duty  as  Bishop  of  London,  approve  of  him  as  a 
fit  person  for  such  lectureship.  That  through  the  whole  course 
of  this  transaction  he  has  acted  according  to  the  best  of  his 
judgment^  merely  firom  a  sense  of  the  duty  imposed  upon  him 
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by  his  office,  to  approve  of  no  one  whom  he  did  not  in  his 
conscience  think  to  be  a  fit  person.'  And  in  his  subsequent 
affidavit,  in  answer  to  the  additional  affidavits  that  were  last 
filed  on  the  part  of  Dr.  Povah,  he  has  stated,  '  That  the  said 
Richard  Povah  had  been  repeatedly  admitted  before  this  depo- 
nent with  a  view  to  his  being  approved  and  licensed  by  this 
deponent  to  preach  the  Friday  morning  lecture  at  St.  Bartho- 
lomew, Exchange,  London;  and  that  he  has  made  diligent 
inquiry  respecting  the  conduct  and  ministry  of  the  said  Richard 
Povah  as  a  clergyman;  and  that  being  convinced  from  such  in- 
quiry that  the  said  Richard  Povah  hi  not  a  jit  person  to  be 
permitted  and  allowed  to  preach  the  said  lecture^  he  hath  con- 
scientiously, and  according  to  the  duty  of  his  office  as  Bishop 
of  London,  and  for  no  other  motive  or  reason  whatever,  de- 
cided and  determined,  after  the  said  Richard  Povah  had  been 
so  admitted  before  him  as  aforesaid,  and  after  having  heard 
him,  that  he  cannot  approve  or  license  him  thereunto.  And 
this  deponent  saith,  that  such  decision  was  formed  by  him,  and 
is  still  adhered  to  upon  a  full  and  deliberate  consideration  of 
all  the  circumstanceis  he  has  been  able  to  learn  respecting  tl^ 
said  Richard  Povah  ;  and  that  in  forming  such  decision,  and 
through  the  whole  of  this  transaction,  he  has  acted  according 
to  the  best  of  his  judgment,  and  from  a  conviction  that  the  duty 
imposed  upon  him  by  his  office  requires  that  he  shall  not  ap- 
prove of  or  license  any  one  to  a  lectureship  whom  he  does  not 
in  his  conscience  believe  to  be  a  fit  person  to  fill  the  office.* 
Now  if,  instead  of  these  matters  being  disclosed  as  they  are  in 
the  bishop's  affidavits  in  answer  to  the  rule,  the  court  had 
granted  the  mandamus,  and  the  same  matters  had  been  re- 
turned to  the  writ,  would  not  suck  a  return  have  been  conclu- 
sive upon  the  point?  Unquestionably  it  would,  unless  the 
court  were  prepared  to  decide  that  the  fimction  of  approbation 
is  vested  in  them,  and  not  in  the  bisliop ;  and  that  notwith- 
standing the  conscientious  judgment  which  upon  a  full  and 
deliberate  consideration  of  the  subject  he  has  come  to,  and  his 
declared  conviction  that  he  would  be  acting  in  a  manner  wholly 
inconsistent  with  the  duties  of  his  episcopal  fimction,  and  the 
trust  reposed  in  him  by  the  legislature,  if  he  did  license  him, 
we  should  nevertheless  grant  a  mandamus  to  the  bishop  to  say 
— approve,  though  you  do  not  approve  ;  take  our  conscience 
to  guide  you,  and  not  your  own.  There  is  no  instance  of  sudi 
an  application  for  a  mandamus  to  compel  a  bishop  to  approve: 
we  can  only  compel  him  to  inquire :  we  cannot  divest  him  of 
that  function  which  the  legislature  has  for  wise  purposes  vested 
in  him,  and  transfer  it  to  ourselves  :  all  that  the  court  can  ever 
do  is  to  see  that  that  function  is  well  exercised  by  him  in  whom 
it  is  so  vested ;  and  there  never  yet  has  been  an  instance  of  a 
mandamus  to  compel  a  bishop  to  approve  and  license  a  lecturer, 
where  the  question  turned  on  the  approbation  or  disapproba- 


tion  of  the  bishop  as  to  the  fitness  of  the  applicant    The  cases  Lom  Biien. 
of  mandamus  wnich  were  cited  yesterday,  (and  I  believe  all  j^d^mcnt  ta 
were  then  cited  that  are  to  be  found  in  the  books,  and  most  of  pj^"*- ' 
them  were  already  referred  to  in  Mr.  East*s  report  of  this  case  ^^'^^j''^^ 
when  it  formerly  came  before  us,)  are  for  the  most  part  such  ^r^sVoKa 
where  the  objection  arose  upon  the  part  of  the  rector  or  vicar  ^'^"*"'*'^- 
to  the  use  of  his  pulpit,  or  where  some  other  objection  arose 
from  another  quarter  than  the  bishop  himself,  and  where  the 
bishop  was  not,  if  I  may  so  say,  individually  and  per  se  the 
object  of  the  application,  nor  a  substantive  party  to  it;  but 
the  applicants  were  obliged  to  adopt  the  mode  of  moving  for  a 
mandamus  to  the  bishop  to  license,  in  order  to  get  at  the  ques- 
tion of  right  contested  between  them  and  others,  and  the  bishop 
was  obliged  pro  forma  to  be  made  a  litigant  party  before  the 
court  for  such  purpose.     But  the  court  has  never  yet  been 
called  upon  to  act,  nor  in  any  instance  hitherto  has  attempted 
to  act,  authoritatively  upon  the  conscience  of  the  bishop,  where 
his  judgment  appeared  to  them  to  be  formed  upon  the  personal 
qualification  of  tne  party,  after  full  inquiry,  and  where  his  refu- 
sal stood  upon  the  distinct  and  clearly  exhibited  ground  of  a 
conscience  so  informed. 

[^  "  It  has  been  urged,  however,  (and  much  stress  was  laid 
upon  it  in  the  argument,)  that  it  was  the  duty  of  the  bishop  to 
have  instituted  his  inquiry  upon  the  subject,  in  the  manner  and 
by  the  means  usuallv  adopted  in  courts  of  law,  that  is,  by  the 
formal  production  oi  the  charges  made  against  the  applicant  in 
a  judicial  course,  and  by  a  public  and  solemn  hearing  of  the 
several  parties,  their  proofs,  and  witnesses.  But  in  the  first 
place,  what  power  has  the  bishop  to  compel  the  attendance  of 
parties  and  witnesses  ?  what  power  has  he  to  administer  an 
oath  ?  or  what  word  is  there  in  the  act  of  parliament  that  pre- 
scribes the  mode  by  which  he  shall  attain  a  conscientious 
satisfaction  on  the  subject  ?  It  only  requires  him  first  to  ap- 
prove, that  is,  before  he  licenses ;  and  in  so  doing,  it  virtually 
requires  him  to  exercise  his  conscience  duly  informed  upon  the 
subject ;  to  do  which  he  must  duly,  impartially,  and  effectually 
inquire,  examine,  deliberate,  and  decide.  If  the  court  have 
reason  to  think  that  any  thing  is  defectively  done  in  this  respect, 
it  will  interpose  its  authoritative  admonition.  The  mandamus 
to  license,  if  the  party  shall  be  found  to  be  a  fit  person,  is  a 
solemn  and  peremptory  call  upon  the  bishop  to  adopt  the  re- 
quisite means  for  duly  informing  his  conscience,  in  order  to  the 
correct  and  effectual  exercise  of  this  most  important  duty. 

[^ "  A  strict  analogy  does  not  hold  between  the  means  of  How  a  Lee. 
obtaining  a  license  for  a  lectureship,  and  the  other  situations  }JJJ*i5i^**in 
in  the  church  to  which  it  has  been  compared :  nor  is  a  lecture-  Advowson. 
ship  in  point  of  right  like  the  case  of  a  temporal  inheritance  in 
an  advowson  or  the  like,  where  the  patron  is  entitled  to  call 
upon  the  ordinary  to  institute  his  clerk,  and  to  enforce  that 
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right  by  quare  impedit,  unless  the  bishop  specially  states  in 
his  plea  some  reasonable  cause  wherefore  the  clerk  presented 
is  not  fit.     In  the  statute  of  articuli  cleri,  which  is  not  merely 
an  enacting  statute,  but,  as  Lord  Coke  says,  declaratory  of  the 
common  law  and  custom  of  the  realm,  the  13th  chapter  rims 
thus :  *  Also  it  is  desired  that  spiritual  persons  whom  our  lord 
the  king  doth  present  unto  benefices  of  the  church  (if  the  bishop 
will  not  admit  them  either  for  lack  of  learning,  or  for  other  rea- 
sonable cause,)  may  not  be  under  the  examination  of  lay  persons 
in  the  cases  aforesaid,  as  it  is  in  these  times  in  fact  attempted, 
contrary  to  canonical  decrees;  but  that  they  may  sue  to  an 
ecclesiastical  judge,  to  whom  it  of  right  belongs,  for  the  obtain- 
ing remedy  as  may  be  just'    The  answer  is,  *  Of  the  fitness  of 
a  parson  presented  to  an  ecclesiastical  benefice,  the  examina- 
tion,'— (it  will  be  recollected,  that  *  examination*  is  not  the  term 
in  the  stat.  13  &  14  Car.  2,  but  approved,  and  the  word  exa- 
mination taken  strictly,  may  be  understood  to  mean  a  personal 
oral  examination,  such  as  usually  takes  place  for  the  ascertain- 
ing a  competence  in  literature,) — 'the  examination,'  it  says, 
*  belongs  to  the  ecclesiastical  judge ;  and  so  it  has  heretofore 
been  used  and  shall  be  so  in  future.'    This  statute  relates  in 
express  terms  to  the  case  of  ecclesiastical  benefices  properly 
so  called;  and  there  I  admit  that  the  bishop  must,  if  ques- 
tioned for  refiising  institution  to  a  clerk  presented  to  him  in  a 
suit  of  quare  impedit,  in  his  plea  state  the  cause  of  such  his 
refiisal.     But  is  there  any  thing  in  the  act  of  the  13  &  14  Car. 
2,  which  requires  the  bishop  formally  to  examine  the  person 
nominated  to  a  lectureship  either  in  the  popular  or  any  other 
sense  of  that  word?    Has  any  cotemporary  or  subsequent  prac- 
tice put  this  interpretation  upon  the  act  ?     Does  any  canon 
require  it  ?     Or  in  the  absence  of  all  these,  do  public  conve- 
nience and  natural  justice  require  him,  in  the  event  of  his  not 
approving  a  particular  person  to  fill  the  oflSce  of  lecturer,  to 
state  the  grounds  upon  which  he  is  induced  not  to  approve 
such  person  ?    The  ofiice  of  lecturer,  let  it  be  recollected,  is 
always  engrafted  upon  some  already  subsisting  ecclesiastical 
establishment,  and  where  (if  I  may  so  say)  the  spiritual  wants 
of  the  parish  are  already  in  part  if  not  wholly  supplied,  by 
there  being  antecedently  some  person  appointed  to  perform 
the  rites  and  service  of  the  church.     And  indeed  where  a  new 
institution  of  this  kind  was  to  be  superinduced  upon  the  old 
and  pre-existing  foundations  of  the  church,  it  became  perhaps 
the  wisdom,  it  certainly  was  congenial  with  the  jealousy  of  the 
times  in  which  this  statute  was  passed,  which  were  recently 
after  the  civil  and  political  troubles,  and  the  contentions  on 
matters  of  religion,  by  which  the  country  had  been  agitated,  to 
provide  that  where  a  lecturer  was  to  be  admitted  into  any 
church  or  chapel,  the  bishop  should  be  satisfied  that  he  was  a 
person  to  whom  the  lecturing  and  teaching  of  the  congregation 


could  be  safely  committed.  And  therefore  the  analogy  does  Lofd  Eiien- 
not  hold  to  the  cases  I  have  put  arising  upon  the  statute  of  jJSg'fJnt  in 
articuli  cleric  and  the  institution  of  clerks  to  regular  benefices;  pJ^SJ*^' 
as  to  which,  and  the  degree  of  idoneity,  (if  I  may  so  call  it,)  BUbop'i 
which  may  be  required  by  the  bishop,  or  non-idoneity  which  !SI*inj  a 
may  excuse  him  in  his  refusal  of  a  clerk  presented,  there  has  P"»«n*««- 
certainly  been  much  legal  controversy,  in  Specofs  case  it  is 
decided  that  it  is  not  allowable  to  plead  generally  that  the  clerk 
presented  is  an  inveterate  schismatic.  That  case  was  much 
discussed,  and  there  was  great  debate  among  the  judges  whe- 
ther a  plea  pleaded  in  this  generality  were  gooa  or  not.  I 
think  the  judges  were  equally  divided  in  the  Common  Pleas ; 
upon  which  the  opinion  of  the  other  judges  was  taken,  when 
the  greater  part  decided  that  it  was  not  a  good  plea;  and  this 
judgment  was  afterwards  affirmed  in  the  King's  Bench,  upon  a 
writ  of  error ;  and  it  was  held,  according  to  the  report  of  the 
case  in  5  Co.  58,  (and  which  is  also  reported  in  Anderson,  189, 
and  S  Leonard,  198,)  that  the  cause  of  the  schism  or  heresy, 
for  which  the  presentee  is  refused,  ought  to  be  alleged  in  cer- 
tain, to  the  intent  that  the  King's  Court  may  consult  with 
divines  whether  it  be  schism  or  no ;  and  if  the  party  be  dead, 
thereupon  to  direct  the  jury  to  try  it :  but  if  it  be  traversed,  and 
the  party  refused  be  alive,  it  shall  be  tried  by  the  metropolitan. 
The  authority  which  belongs  to  Specofs  case  has  been  certainly 
questioned,  or,  as  the  Attorney-General  said  yesterday,  it  has 
been  a  good  deal  shaken  by  the  case  of  Hele  v.  The  Bishop  of 
Exeter  and  others  {m).  It  was  there  maintained  that  it  was  a 
good  plea  on  the  part  of  the  bishop,  that  the  presentee  was 
minus  sufficient  in  literatur&y  without  stating  in  what  parti- 
culars. It  was  contended  that  he  should  state  in  what  respects 
he  was  minus  sufficiens^  &c. ;  because  in  case  of  the  death  of 
the  party  it  could  not  be  tried  by  the  archbishop,  but  must  be 
tried  by  the  jury.  It  is  so  laid  down  certainly  in  the  books  ; 
but  a  trial  of  that  sort  has  never  occurred  in  our  times,  nor  is 
there  any  instance  of  it,  that  I  am  aware  of,  to  be  found  in  our 
books :  and  if  such  a  case  should  happen,  it  does  not  occur  to 
me  how  such  a  trial  could  conveniently  proceed.  Suppose  a 
jury  of  twelve  farmers  collected  in  the  jury-box,  addressing 
themselves  to  try  the  literature  of  a  departed  person :  how  are 
they  to  set  about  it?  are  they  to  try  it  by  evidence  of  his  repu- 
tation for  literature  generally?  or  are  they  to  try  it  by  the  par- 
ticular documents  in  proof  of  his  literature,  which  he  may  have 
left  in  the  shape  of  Latin  or  Greek  exercises,  produced  upon 
his  examination  before  the  bishop,  and  upon  which  the  bishop 
pronounced  at  the  time  when  he  refused  to  institute  him  ?  It 
would  be  somewhat  strange  to  present  to  the  grave  attention  of 
such  a  panel  the  translation  which  the  deceased  may  have  made 

(m)  Show.  Pari.  Cas.  88. 
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Lord  Ellen-  from  somc  part  of  the  sacred  writings  in  the  Greek  tongue,  or 
j^dgmeo'in  ^^^  Latin  coHiposition  upon  a  theme  which  may  have  been 
!pot«i".— ^  handed  to  him  by  the  bishop ;  to  hear  counsel  haranguing 
Bi.iu>p'»  them  upon  topics  of  grammatical  construction  or  verbal  criti- 
^Sr  a  cism,  and  to  see  them  assisted  by  a  judge  (who  possibly  may 
Presemee.  j^q^  himsclf  bc  vcry  deeply  learned  in  the  dead  languages,) 
addressing  their  minds  to  try  whether  some  learned  bishop  is 
right  in  the  judgment  he  has  formed  upon  the  same  materials, 
and  sitting  as  a  court  of  error  from  him  in  matters  of  grammar. 
I  wish  that  the  law-books,  which  tell  us  that  it  belongs  to  a 
judge  and  jury  to  decide  such  points,  had  at  the  same  time  in- 
structed us  how  we  are  adequately  to  perform  the  task.  As  no 
case  has  been  referred  to  as  having  yet  happened,  so  I  hope 
none  will  ever  arise  ;  for  however  well  constituted  we  may  be 
for  other  purposes,  every  body  must  see  that  a  very  imperfect 
and  blind  execution  of  duty  must  take  place,  if  the  trial  of 
literature  were  committed  to  such  a  tribunal.  I  merely  advert 
to  these,  as  topics  presented  by  the  large  discussion  of  yester* 
day,  by  the  mention  of  Specots  ctise,  and  that  of  Hele  v.  The 
Bishop  of  Exeter y  which  last  was  however,  I  think,  very  briefly 
adverted  to.  The  other  case  to  which  a  lectureship  has  been 
Howa  perpe-  Hkcncd  is  that  of  a  perpetual  curacy.  There,  unless  the  curacy, 
dlffersTom  a  by  being  augmented  by  Queen  Anne's  bounty  or  otherwise, 
Lecmreihip.  i^^^omes  a  presentable  benefice,  for  which  a  quare  impedit  lies, 
the  only  legal  remedy  which  the  curate  has  is  by  mandamus. 
But  here  I  would  refer  to  the  canons  for  the  authority  and 
duty  of  the  bishop  in  respect  to  curates ;  and  to  the  statute,  in 
respect  to  lecturers ;  to  show  the  difference  between  the  two 
cases.  By  the  forty-eighth  canon,  "No  curate  or  minister 
shall  be  permitted  to  serve  in  any  place  without  examination 
and  admission  of  the  bishop  of  the  diocese  or  ordinary,  &c."  It 
appears  then  that  there  is  to  be  an  examination  by  the  bishop, 
which  is  to  precede  the  admission  of  the  curate ;  which  duty 
of  examination  is  cast  upon  him  by  the  express  terms  of  the 
canon ;  and  therefore  if  the  bishop  either  will  not  examine  at 
all,  or  only  in  a  mode  altogether  ineffectual  for  the  purpose  for 
which  such  an  examination  is  required ;  if  in  short  he  should 
appear  to  refuse  or  elude  the  performance  of  this  express  duty, 
the  court  will  interfere  by  mandamus  to  compel  such  an  exa- 
mination to  be  made  as  appertains  to  his  duty.  But  in  tliis 
case  it  will  be  recollected  that  examination  (which  may  be 
understood  to  be  such  as  takes  place  in  cases  of  institution  to 
benefices)  is  expressly  enjoined  by  the  canon.  So  with  respect 
to  schoolmasters,  in  the  seventy-seventh  canon  it  is  said,  *  No 
man  shall  teach  either  in  public  school  or  private  house  but 
such  as  shall  be  allowed  by  the  bishop  of  the  diocese  or  ordi- 
nary of  the  place,  under  his  hand  and  seal,  being  found  meet, 
as  well  for  his  learning  and  dexterity  in  teaching,  as  for  sober 
and  honest  conversation,  and  also,  for  right  understanding  of 
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God's  true  religion/     Here  the  duty  of  examination  is  again  LordEiieo. 
pointed  out :  the  bishop  is  to  find  whether  he  is  learned,  capa-  judgment  in 
ble  of  teaching,  moral,  and  of  aright  understanding  in  religion:  pJJ3J*_^' 
and  therefore  the  court  would  require  of  him  that  he  should  Bi«hop''i 
institute  some  proper  mode  of  examination  by  which  the  learn-  ?^uZilu 
ing,  dexterity  in  teaching,   morals,  and  true  religion  of  the  ^''•■«"*««' 
candidate  may  be  ascertained.     But  in  the  instance  of  the  lec- 
turer, the  term  approbation  in  the  stat.  13  &  14  Car.  2,  is  quite 
another  thing :  what  scales  have  we  to  weigh  the  conscience  of 
the  bishop  ?    And  how  are  we  to  know  whether  he  properly 
or  improperly  disapproves  ?     May  he  not  properly  disapprove 
of  the  candidate  for  a  lecturer's  licence  on  account  of  many 
matters  which  cannot  be  conveniently  stated  to  a  court  of  jus- 
tice?     May  he  not  disapprove  for  matters  within  his  own  Meaning  or 
personal  observation  and  knowledge :  for  the  habits  of  life  and  l^lppl^^** 
conversation  of  the  person,  which  might  be  known  to  him  from  *"  '^  a  '* 
residing  in  the  same  university  or  society  with  him;  from  his     '   ' 
conduct  in  life  down  perhaps  to  the  very  time  when  the  bishop 
is  called  upon  to  signify  nis  approbation?     Is  he  to  exclude 
his  own  knowledge,  the  most  material  of  any  ?    Does  the  law 
say  upon  what  proof  he  is  to  act,  or  that  he  is  to  have  witnesses 
upon  oath  to  the  facts  by  which  his  judgment  is  to  be  guided? 
What  authority  has  he  to  compel  the  attendance  of  witnesses 
before  him?    The  word  of  the  statute  is  approve;  and  he 
must  exercise  that  approbation  according  to  nis  conscience, 
upon  such  means  of  information  as  he  can  obtain ;  and  every 
thing  that  can  properly  minister  to  his  conscientious  approba- 
tion or  disapprobation,  and  fairly  and  reasonably  induce  his 
conclusion  on  such  a  subject,  though  it  might  not  be  evidence 
that  would  be  formally  admitted  in  a  court  of  law,  may,  i  am  of 
opinion,  be  fitly  taken  into  his  consideration. 

The  case  of  the  mandamus  to  the  Archbishop  of  York,  Mandamus 
instance  of  a  schoolmaster,  was  also  referred  to  in  the  schwimM'er. 
argument,  and  it  was  stated  that  the  rule  for  the  mandamus 
had  been  absolute  in  the  first  instance.  I  inquired  of  the  clerks 
in  the  crown  office,  and  find  that  that  statement  is  not  correct. 
What  is  stated  to  me  by  them,  and  which  is  confirmed  by  my 
own  recollection,  having  been  counsel  in  the  cause  both. here 
and  below,  is  that  the  mandamus  was  applied  for  to  the  arch- 
bishop to  license  Withnell,  one  of  the  candidates ;  there  being 
a  contest  between  the  electors  whether  Withnell  or  Gartham 
was  well  elected.  The  court  enlarged  the  rule  till  it  should 
be  tried  in  an  issue  which  of  them  was  duly  elected.  The  result 
was  in  favour  of  Withnell.  And  there  the  archbishop  having 
been  made  a  party  pro  forma  in  the  first  instance,  the  court, 
after  the  trial  of  the  issue,  made  the  rule  absolute  for  him  to 
license  Withnell ;  not  anticipating  any  objection  of  this  sort 
against  the  licensing  on  the  part  of  the  archbishop.  For  the 
archbishop  had  not  made  himself  a  party  in  the  question  of 
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right,  nor  had,  I  think,  appeared  by  counsel  or  otherwise  when 
the  rule  to  show  cause  was  first  discussed,  and  therefore  had 
no  opportunity  of  notifying  his  objection  at  the  time*     The 
affidavits  laid  before  the  court  in  the  first  instance  merely  re- 
spected the  question  of  election :  nothing  more  was  before  the 
court  than  whether  A.  or  B.  was  duly  elected  by  the  Wear  and 
churchwardens  of  the  parish  of  SKipton,  to  the  number  of 
eleven,  I  think ;  and  the  archbishop  wa«  not  contemplated  as 
a  party,  except  in  point  of  form,  and  merely  as  the  person  to 
whom  the  mandamus  to  license,  in  order  to  give  efiect  to  the 
election,  must  be  directed.    But  when  the  writ  was  at  last  de- 
livered to  him,  upon  discovering  the  entire  literary  insuffiidency 
of  the  applicant,  he  made  his  stand,  and  returned  the  fact  to 
the  mandamus.     And  this  court  afterwards  held  such  return  to 
be  conclusive,  and  bestowed  much  commendation  upon  the 
archbishop  for  resisting  the  appointment  of  a  person  not  quali- 
fied in  point  of  literature  to  be  the  teacher  of  an  endowed  pub- 
lic school,  which  by  the  increase  of  its  revenues  had  become  of 
considerable  annual  value,  and  in  return  for  which  it;  was 
thought  that  a  competent  proportion  of  learning  was  fiiirly  to 
be  expected.     There  was  one  peculiarity  in  the  argument  in 
that  case :  it  was  said  that  the  canon  I  have  alluded  was  not 
properly  binding  on  the  Archbishop  of  York,  as  the  canons  of 
1603  did  not  extend  to  the  province  of  York ;  but  that  the 
duty  arose  upon  the  statute  of  Elizabeth,  and  other  statutes  (n) : 
but  if  that  were  so,  it  would  make  only  a  shade  of  difierence 
as  to  the  source  and  limits  of  that  authority  which  the  ordinary 
universally  has  in  respect  to  the  licensing  of  schoolmasters, 
and  which  is  recognized  by  several  statutes.     Another  case 
was  pressed  upon  us  yesterday,  which  I  thought,  upon  my  re- 
collection of  it  at  the  time,  had  little  to  do  with  the  present 
question ;   that  was  the  case  of  The  King  v.  The  Marquis  of 
Stafford  and  Giffard.     In  the  first  place,  that  was  not  an  ap- 
plication against  an  ecclesiastical  person,  and  therefore  the 
duty  of  the  bishop  as  ordinary  to  inquire  and  approve  could 
not  come  judicially  in  question :   the  only  question  was  as  to 
the  duty  of  trustees,  (for  such  were  the  Marquis  of  Stafibrd 
and  Mr.  Gifiard,)  under  a  trust  for  the  presentation  of  a  clerk 
to  be  licensed  by  the  ordinary  to  be  stipendiary  curate  of  the 
chapel  of  Willenhall,  who,  after  being  nominated  by  the  inha- 
bitants of  Willenhall,  was  to  be  presented  and  alloioed  by  the 
lord  of  the  manor  of  Stowe  Heath.     The  joint  lords  of  the 
manor  of  Stowe  Heath  at  that  time  being  the  Marquis  of  Staf- 
ford and  Mr.  Gifiard,  they  had  refused  to  allow  and  present 
one  William  Moreton,  nominated  by  a  majority  of  the  inhabi- 
tants of  Willenhall,  on  the  ground  of  his  being  notoriously  a 
drunken  and  immoral  person.    The  court,  it  appears,  at  first 


(n)  23  Elis.  c.  1, 8. 6;  2  Jac  1,  c.  4,  8.  9,  and  13  fr  14  Car.  2,  c.  4,  s.  11. 
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thought  that  the  mandamus  should  go,  as  it  might  be  too  much  ^^J^^- 
to  determine  the  question  upon  affidavits  as  to  the  right  of  the  j^gmen'  in 
defendants  to  approve  or  reject.     But  the  court  afterwards  %l^Sl^^ 
wholly  retracted  that  opinion^  and  refiised  the  rule.     What  is  ^^^^f^ 
said  by  the  court  afterwards  (for  Lord  Kenyon  is  not  reported  rera«ing  « 
as  having  said  any  thing  of  himself  distinctly  from  the  rest  of  ^"••"^ 
the  court  on  this  part  of  the  case)  is  this :  '  If  the  defendants 
were  to  be  considered  as  trustees,  in  executing  that  trust  they 
were  to  exercise  a  proper  discretion,  and  to  judge  whether  the 
party  were  or  were  not  idoneous  as  a  bishop  may  do/  (what  is 
said  about  what  a  bUhop  may  do  is  merely  by  way  of  illustration 
of  the  argument,  and  is  not  the  point  in  judgment,  and  is  so  far 
extrajudicial,)  '  in  the  case  of  a  presentative   benefice,  and  whether  a 
might  absolutelv  reject  the  nominee  on  account  of  his  being  ^J^  ^ji. 
illiterate ;    which  question  of  fitness  could  not  be  tried  by  a  J^^^  ^Jl 
jury,  and  of  which  he  was  the  sole  judge:*  (It  may  however  not  be  tried 
be  tried  by  a  jury  in  the  case  put,  of  the  clerks  dying,  as  the  **y  ■''"^' 
law-books  say :    as  to  the  convenience  of  which  trial  I  have 
observed  already :) '  but  that  as  Mr.  Moreton'  (here  the  court 
having  done  with  every  thing  which  respects  the  authority  or 
duty  of  a  bishop,  come  to  the  fiaicts  of  the  case  before  them,) 
*  had  been  rejected  on  account  of  immorality  and  indecent 
conduct,  that  question  might  be  properly  determined  by  a  jury 
of  his  country,  to  whom  he  had  a  right  to  appeal  on  the  truth 
of  the  facts  alleged  against  him.     If  however  those  fects  were 
true,  the  defendants  might  return  them  upon  the  record.'    All 
that  the  court  therefore  say  is  this :  Supposing  this  to  be  a  case 
in  which  a  mandamus  might  go,  the  Marquis  of  Stafford  and 
Mr.  Giffiurd  might  return  the  fact ;  and  if  that  return  were  not 
true,  an  action  might  be  brought  for  a  false  return.     But  those 
were  not  ecclesiastical  persons;   nor  does  that  case,  which 
merely  respected  the  duty  of  trustees  with  reference  to  their 
cestui  que  trusts,  apply  to  the  present.    I  should  have  thought 
indeed  that  the  words  present  and  allow  merely  imported  a 
duty  in  the  trustees  to  present  the  person  whose  election  they 
allowed  or  ought  to  allow  as  regular,  and  no  more.    At  last 
the  court  thought  it  a  case  of  a  trust  in  which  they  had  no 
right  to  interfere :  that  the  mandamus  was  only  a  legal  remedy, 
a  remedy  for  the  legal  right  where  there  was  no  other  legal 
remedy ;  that  if  it  were  an  equitable  right,  this  court  would  not 
interfere ;  and  if  a  legal  one,  there  was  a  specific  legal  remedy 
hjguare  impedii, 

\y  Many  other  cases  were  mentioned,  one  of  which  was  the 
Kinff  V.  JBlooer.  That  was  the  case  of  a  curacy :  the  appli- 
cation was  for  a  mandamus  to  a  parishioner  and  an  inhabitant 
of  a  chapelry,  to  restore  a  curate  whom  he  had  forcibly  turned 
and  kept  out  of  his  chapeL  No  rights  or  duties  of  the  ordi- 
nary, as  suefa,  were  in  question  in  that  case ;  but  Lord  Mans- 
field appears  to  have  said,  *  If  the  bishop  had  refiised  without 
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b^rwi'^ilis"*  ^^^^  ^^  license  him,  he  might  have  had  a  mandamus  to  compel 

jodgmco'i  in  the  Ordinary  to  grant  him  a  licence.'     And  indeed,  as  it  is  the 

ibe  c»iie  Of  party's  only  remedy,  if  the  licence  be  refused  without  a  cause  ; 


PrMcuiee 


Povah.— 

?oww  o*f  ^^^  bishop  being  to  act  there  as  in  the  case  of  an  institution,  if 
ipfutiDB  a  he  causelessly  refused  the  licence,  the  court  would  grant  the 
i>  mandamus :  and  if  the  bishop  either  could  not  or  would  not 

assign  any  cause,  he  might  be  compelled  to  admit  him.  But 
how  is  that  argument  to  be  extended  to  a  case  where  the  bishop 
assigns  the  only  cause  of  rejection  which  the  statute  requires 
to  exist,  namely,  his  disapprobation  of  the  person  applying ; 
and  where  he  satisfies  the  court  by  the  most  explicit  and  so- 
lemn declaration,  that  this  disapprobation  is  the  result  of  deli- 
berate inquiry  and  conscientious  judgment  ? 

[|"  If  we  look  at  the  facts  in  this  case,  it  appears  that  the 
bishop,  having  certainly  assigned  at  one  time  a  ground  which 
has  been  removed,  I  mean  the  want  of  priest's  orders,  did  early 
upon  the  application  to  him  intimate  an  objection  to  granting 
the  licence  required,  on  account  of  the  maintenance  of  doc- 
trines, which  he  said  were  contrary  (as  they  certainly  are)  to 
the  doctrines  of  the  Church  of  England.  But  he  did  that  in  this 
case,  which  it  is  very  natural  for  liberal-minded  persons  to  do ; 
thinking  that  the  applicant  ought  to  be  rejected,  he  wished  to 
reject  him  upon  the  least  obnoxious  ground  which  could  be 
assigned ;  and  there  was  perhaps  a  degree  of  infirmity  in  this 
respect  belonging  to  the  nature  of  man,  which  disposes  us  to 
wish  and  endeavour  to  perform  an  act  of  duty  in  the  least  harsh 
and  painfiil  manner  we  can,  as  it  respects  the  feelings  of  others. 
I  must  presume  that  the  bishop  very  early,  though  the  precise 
time  is  not  stated,  knew  of  Hall's  letter :  the  letter  was  written 
in  November ;  but  when  he  knew  it  (for  it  went  to  his  secre- 
tary) does  not  distinctly  appear :  the  letter  was  written  by  Mr. 
James  Hall  to  Dr.  Hall,  on  the  24th  November,  1809;  and 
the  latter  says  that  shortly  after  the  writing  of  that  letter  he 
conveyed  it  to  the  bishop's  secretary.  Now  the  bishop's  se- 
cretary might  produce  it  very  soon  afterwards  to  the  bishop : 
and  I  think  the  fair  inference  from  the  whole  is  that  before  the 
first  application  for  the  licence,  the  bishop  had  been  apprised 
of  this  ground  of  objection  to  the  applicant :  but  he  rested  first 
of  all  upon  the  want  of  priest's  orders.  [One  of  my  brothers 
suggests  that  the  expression  used  is  that  the  secretary  reminded 
the  bishop,  after  Dr.  Povah's  application,  of  this  letter.]  The 
letter  was  sent  at  the  time,  not  with  any  reference  to  this  lec- 
tureship, for  it  was  written  on  the  24th  of  November,  1809, 
and  the  lectureship  did  not  become  vacant  till  very  shortly  be- 
fore the  20th  of  March,  1810,  when  I  observe  the  election  took 
place ;  the  intelligence  conveyed  by  it  to  the  secretary  came 
therefore  in  a  more  credited  and  less  suspicious  form,  as  not 
having  been  written  with  a  view  to  any  depending  question, 
nor  consequently  with  a  view  to  obstruct  Dr.  Povah's  access 
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1o  this  piece  of  preferment    The  person  who  writes  it  states  Lord  siica. 
himself  to  have  written  to  the  curate  of  the  parish,  with  a  view  jJSJJSm  in 
to  prevent  the  admission  of  that  person  into  the  pulpit  of  the  pJJX-' 
parish,  who  he  thought  abused  his  opportunities  there,  by  Bi»bop'« 

E reaching  to  the  congregation  improper  doctrines.    This  letter  nrTfiDK  a 
aving  been  written,  as  I  have  stated,  in  November,  1809,  four  p^«"«««' 
or  five  months  before  the  election,  it  appears  that  it  did  not  at 
the  moment  present  itself  to  the  mind  of  the  bishop,  to  whom 
in  all  probability  (for  so  I  must  presume  from  the  expression 
used)  the  secretary  had  before  communicated  it ;  but  the  secre- 
tary afterwards  reminded  him  of  it :  and  then  the  question  is 
whether  it  did  not  become  imperativelv  his  duty,  upon  being 
so  reminded,  to  resist  the  licensing  of  the  person  referred  to,  if 
he  were  satisfied  of  the  truth  of  the  facts  intimated  to  him. 
Until  the  last  a£Sdavits  were  made  it  did  not  appear  what  in- 
formation the  bishop  had  specifically  upon  this  ground :  he 
did  not  choose  to  disclose  it  at  the  time  of  the  application  for 
the  licence ;  and  I  do  not  blame  him  for  the  delicacy  of  not 
disclosing  the  names  of  the  persons  who  had  so  informed  him. 
The  information  now,  however,  and  the  names  of  those  who 
gave  it,  are  disclosed  to  the  court  on  oath.     We  have  the  afii- 
davits  of  Dr.  Hall  and  of  Mr.  James  Hall,  who  both  swear  to 
Dr.  Povah's  having  preached  those  exceptionable  doctrines: 
and  there  is  in  addition  to  this  the  afiidavit  of  a  person  of  the 
name  of  Macgregor  to  the  same  effect.   Now  if  wc  were  trying 
the  validity  and  correctness  of  the  bishop's  conclusions,  and 
going  into  all  the  facts  of  the  case,  (which  I  disclaim  our  au- 
thority for  doing,)  there  was  before  the  bishop  the  evidence  of 
a  person  who  gives  his  information  at  an  unsuspicious  period, 
when  there  was  jio  question  depending,  and  no  interest  to 
be  served  or  prejudiced  by  it.     There  was  the  information  of 
Mr.  James  Hall,  a  clergyman,  and  also  that  of  Dr.  Hall,  the 
curate,  (who  though  of  ttie  same  name,  was  no  relation  of  his,) 
and  there  is  since  the  confirmatory  evidence  of  Mr.  Macgregor. 
I  admit  that  the  bishop  had  not  Macgregor's  evidence  before  him 
at  the  time,  but  he  had  that  of  the  two  first  named  persons ; 
and  the  question  was  whether  he  was  to  believe  them,  or  se- 
veral other  persons  present,  who  say  that  they  did  not  hear 
any  such  things,  and  that  they  should  have  heard  them  if  they 
had  passed :  thus  negativing  so  far  as  they  can  the  particular 
words  and  expressions  imputed  to  Dr.  Povah.     The  negative 
is  not  so  strong  on  any  occasion,  and  certainly  not  upon  an 
occasion  of  this  sort,  as  the  affirmative :  many  things  may  pass 
in  the  course  of  a  sermon  which  may  not  be  afterwards  dis- 
tinctly recollected  by  persons  present     I  suppose  hardly  any 
person  is  so  attentive  an  auditor  of  a  sermon  as  to  say  with 
certainty,  at  some  distance  of  time,  whether  this  or  that  par- 
ticular observation  or  expresssion  may  not  possibly  have  formed 
a  part  of  it     But  laying  the  imperfections  of  memory  out  of 

VOL.  I.  Q 
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LordBiien-  the  qucstion,  the  class  and  situation  in  life  in  which  some  of 
j^d^iSnt  in  thcsc  dcponcnts  are,  one  should  think  would  not  particularly 
p^?- '  prepare  and  dispose  them  to  observe  and  to  be  struck  with  the 
Bishop^.  application  of  certain  expressions  to  the  doctrines  and  tenets 
nrTslog  a  of  the  Church  of  England,  as  propounded  in  its  articles.  Might 
Presentee,  j^q^  ^jjgj^  ^j^g  bishop  be  in  reasonable  suspense,  at  least,  to  which 
description  of  relators  he  should  give  the  fullest  credit  t  He 
certainly  might  be,  so  far  as  we  are  enabled  to  judge  upon  the 
evidence  before  us:  and  if  his  belief  at  last  preponderated  in 
favour  of  the  charge,  are  we  warranted  to  condemn  his  judg- 
ment ?  The  bishop  has  never  renounced  this  objection :  he 
has  never  said  that  he  did  not  believe  this  charge.  The  pro- 
duction of  Dr.  Povah's  notes  was  relied  on  yesterday,  and  it 
was  said  that  the  bishop  had,  on  seeing  them,  renounced  this 
ground  of  objection,  and  had  received  perfect  satisfaction  upon 
it  But  what  was  that  satisfaction  ?  Dr.  Povah  produced  to 
him  his  short-hand  notes  of  some  sermon  that  he  had  preached, 
in  which  no  such  objection  appeared.  But  how  was  that  to 
satisfy  the  bishop  ?  It  might  have  been  a  sermon  upon  a  per- 
fectly distinct  subject  from  that  of  infant  baptism ;  and  the 
bishop  afterwards  stated  in  his  letter  to  him,  that  the  charge 
arose  from  a  sermon  preached  a  month  or  two  before.  The 
bishop  did  not  renounce  the  objection,  nor  say  that  he  was 
satisfied  that  Dr.  Povah  had  not  so  preached :  he  only  said,  in 
effect,  this  particular  sermon  is  not  the  one  to  which  the  state- 
ment in  question  is  imputed.  But  we  are  trying  this  question 
now  with  evidence  before  us,  by  which  the  statement  on  the 
part  of  Dr.  Povah  is  attempted  to  be  confirmed  by  very  extra- 
ordinary matter.  It  is  said,  that  he  not  only  did  not  preach 
against  infant  baptism,  but  he  upheld  the  necessity  and  import- 
ance of  it ;  and  so  much  so  as  to  have  (if  I  may  use  the  ex- 
pression) electrified  the  consciences  of  several  of  his  congrega- 
tion ;  one  man  of  the  name  of  Hardy,  another  of  the  name  of 
Pollard,  and  another  of  the  name  of  Hart ;  so  as  to  have  in- 
duced them  to  set  about  rectifying  that  error  in  their  conduct 
which  had  taken  place  in  not  baptizing  their  children  sooner : 
and  that  they  in  consequence  immediately,  or  as  soon  as  they 
conveniently  could,  set  about  the  baptizing  of  their  children. 
Now  the  investigation  of  the  facts  which  has  since  taken  place 
is  very  unfortunate  for  the  credit  of  these  assertions.  Hardy, 
we  are  to  suppose,  to  have  been  resident  in  this  parish ;  for  we 
are  not  told  where  else  to  look  for  the  baptism  of  his  child ; 
but  it  turns  out  that  he  had  no  child  baptized  in  this  parish  in 
the  year  1809;  these  sermons  being  stated  to  have  been 
preached  in  the  autumn  of  1809.  The  search  has  been  prose- 
cuted through  the  year  1808,  (why  through  that  year  I  do  not 
understand,)  and  through  1809  and  1810;  and  he  does  not 
appear  to  have  had  any  child  baptized  in  either  of  those  years. 
Pollard,  who  is  supposed,  by  hearing  this  sermon  preached  in 


the  autumn  of  1809,  to  have  been  so  much  gtruck  mth  it,  that  Lord  siieiu 
he  had  felt  a  painAil  sense  of  the  neglect  of  this  duty,  lies  by,  j^dTg^J^a*  u 
I  think,  till  Ae  31st  of  March,  1811 :  that  is,  having  heard  '^l^^ 
this  sermon,  which  communicated  the  impulse  to  his  conscience  ^^*^^f^ 
in  the  autumn  of  1809,  he  does  not  baptize  his  child  till  the  refTSoga 
31st  of  March,  1811,  and  then  he  baptizes  two  together;  the  P"^«"»««- 
first  of  these  children  having  been  bom  two  years  and  about  ten 
days  before :  so  long  was  the  period  which  intervened  before 
his  strongly  convinced  conscience  impelled  him  to  perform  this 
necessary  rite.  Hart  baptized  his  children  upon  the  5th  of 
May,  181 1,  which  children  had  been  bom,  the  first  of  them  on 
the  1st  of  August,  1809,  and  the  second  on  the  30th  of  March, 
1811 :  he  had  lain  by  therefore  one  year  and  nine  months  after 
the  birth  of  the  first  child,  being  the  whole  portion  of  time 
which  elapsed  between  August,  lS)9,  and  the  5th  day  of  May, 
1811,  when  he  brought  them  to  be  baptized.  Now  I  put  it  to 
the  plain  common  sense  of  any  man,  if  this  cause  had  come 
before  a  court  sitting  at  Nisi  Frius,  how  would  such  evidence 
have  been  received,  and  what  regard  would  it  have  been  en- 
tided  to  ?  Can  any  one  say  that  this  lingering  performance  of 
a  rite,  of  the  importance  of  which  the  parties  are  supposed  to 
have  been  so  powerfiiUy  convinced,  took  place  under  an  impulse 
which  operated  upon  the  conscience  of  his  hearers  for  the  first 
time  effectually  after  a  lapse  of  fourteen  or  fifteen  months.  If 
that  be  not  probable,  does  it  not  give  its  complexion  and  cha- 
racter to  the  whole  of  the  evidence  produced  on  tliis  head,  and 
warrant  an  opinion  that  the  bishop  might  more  safely  and  fully 
rely  upon  the  testimony  of  the  particular  persons  on  whose 
evidence  he  appears  to  have  rested,  as  to  the  fact  of  Dr.  Povah  s 
having  propounded  doctrines  which  were  of  the  exceptionable 
nature  described  by  them,  than  upon  that  of  hearers  of  the  de- 
scription I  have  commented  upon. 

[/'  This  would  be  the  conclusion  we  might  arrive  at  if  we  Buhop  oeed 
were  trying  that  particular  fact:  but  the  bishop  does  not  in  his  Rjatinffo? 
affidavit  rest  upon  that,  or  upon  any  other  single  ground  of  ",  *^"£j~jjj'* 
objection ;  but  makes  this  general  allegation,  (which,  if  made 
in  a  return  to  the  mandamus,  would  be  as  conclusive  as  any 
that  could  be  made,)  that  he  thinks  the  said  Richard  Povah 
unfit,  and  therefore  cannot  approve  or  license  him.  Unless 
therefore  the  court  feels  itself  at  liberty,  in  a  case  in  which  the 
legislature  has  thought  fit,  for  reasons  satisfactory  to  itself  in 
point  of  wisdom  and  convenience,  to  vest  the  right  of  approval 
in  the  ordinary,  to  supersede  that  provision ;  and,  not  content 
with  seeing  that  he  exercises  a  mature,  deliberate,  and  con- 
scientious judgment  upon  the  subject,  to  require  of  him  to  state 
to  the  court  all  the  grounds  and  materials  upon  which  that 
judgment  was  formed ;  all  the  evidence  by  which  it  was  influ- 
enced and  directed ;  and  to  place  ourselves  in  the  situation 
where  the  statute  has  placed  the  bishopi  as  to  the  final  appro^ 

q2 
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Lord  Ellen-     bation  or  disapprobation  of  the  party  appl)ring ;  unless  we  thus 

jodgmeD't  Id    enlarge  the  limits  and  sphere  of  our  jurisdiction,  I  say  we  can- 

jp^"'— '     '^ot  impugn  the  decision  he  has  solemnly  come  to,  or  the  dis- 

*ower''of       approbation  which  he  has  upon  his  oath  recorded  upon  the 

f^ZlLg  a       files  of  the  court.     It  seems  to  me,  therefore,  that,  unless  we 

Preieniee.      j-gpeal  the  act  of  parliament,  and  violate  the  functions  that  are 

exclusively  vested  in  the  bishop  and  others  under  the  act,  we 

cannot  grant  the  mandamus  that  is  prayed  for ;  and  that,  in 

refusing  it,  we  contravene  no  principle  of  law  that  has  ever 

been  established,  nor  run  counter  to  any  one  dictum  of  any 

one  judge  pronounced  in  any  cause  in  which  a  question  of  this 

nature,  respecting  the  exercise  of  the  functions  of  a  bishop,  has 

ever  occurred  before  the  court. 

[["  The  rule  has  two  parts;  the  one  respecting  the  bishop, 
the  other  the  archbishop.  Respecting  the  archbishop,  I  have 
no  doubt  that,  as  provincial  and  metropolitan,  he  has  a  ftinction 
to  exercise  upon  this  subject.  My  reason  for  saying  so  is  be- 
cause the  act  appears  to  me  to  have  distinctly  said  so.  I  do 
not  say  that  the  application  should  go  in  inverse  ordine,  i.  e. 
to  the  archbishop  in  the  first  instance,  and  afterwards  to  the 
bishop ;  or  that  it  is  to  go  from  the  one  to  the  other  in  the  na- 
ture of  an  appeal :  but  I  think  it  is  competent  to  the  party,  if 
he  please,  to  apply  to  the  archbishop  as  well  as  to  the  bishop 
for  the  licence.  The  answer  which  has  been  given  is  that  the 
instances  that  have  occurred,  to  the  knowledge  of  the  arch- 
bishop's officers,  have  been  only  in  cases  within  the  arch- 
bishop's own  peculiar  diocese ;  which  he  has  distinct  from  his 
provincial  jurisdiction.  But  that  he  has  exercised  the  function 
only  in  those  instances  merely  proves  that  such  applications 
only  have  been  made :  it  does  not  prove  negatively  that  which 
would  have  appeared  if  there  had  been  applications  actually 
made  to  him  for  his  interference  from  others  within  his  pro- 
vince at  large,  and  rejected ;  viz.  a  refusal  of  his  interference, 
and  an  acquiescence  (if  nothing  appeared  to  the  contrary)  in 
that  refusal:  but  there  is  no  such  instance.  Considering, 
however,  that  it  was  in  a  late  stage  of  the  business  that  the 
archbishop  was  introduced  at  all  into  this  rule ;  and  not  being 
satisfied  tnat  it  is  right  to  complicate  in  the  same  rule  the 
question  of  a  mandamus  to  the  bishop,  and  to  the  archbishop, 
in  the  sort  of  alternative  mode  which  is  held  out  in  the  terms 
of  this  rule ;  and  as  the  question  is  quite  a  new  one  as  it  re- 
spects the  archbishop ;  I  think  if  there  be  any  application  for 
a  mandamus  to  be  addressed  to  the  archbishop,  that  it  ought 
to  be  a  substantive  application  standing  upon  its  own  ground. 
I  say  this  as  a  reason  why  this  part  of  the  rule,  as  well  as  the 
other,  ought  to  be  discharged. 

P*  Upon  an  application  for  costs,  his  lordship,  (afier  referring 
to  me  case  of  The  Kina  v.  The  Bishop  of  Chester^  1  Term 
Rep.  396,)  said  that  as  tnis  was  a  new  case,  the  court  did  not 
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think  it  fit  to  give  them ;  though  on  any  fixture  application  of 
a  similar  sort,  the  court  would  feel  it  to  be  their  duty  to  do  so. 

Per  Curiam^  Rule  discharged  (o).** — Ed.]] 

In  the  case  of  Albcmy  and  The  Bishop  of  St,  Asaph^  T.  Koowiedfe 
27  Eliz.,  the  want  of  knowledge  in  the  Welsn  tongue  was  de-  Toi«ae  nV 
clared  to  be  a  good  cause  of  refiisal,  where  the  service  was  to  we?.h  aeM 
be  performed  in  that  language,  as  rendering  the  clerk  incapable  gf^fjJJ^^JJJJ** 
of  the  cure ;  nor  did  it  avail,  to  allege  that  the  language  might 
be  learned,  or  that  the  part  of  the  cure  he  was  uncapable  of 
might  be  discharged  by  a  cure  {p). 

The  law  is  the  same  if  the  person  presented  doth  not  under- 
stand the  English  tongue ;  for  in  such  case  the  bishop  may  re* 
fiise  him  for  incapacity  (q). 

Where  there  is  a  mixture  of  divers  languages  in  any  place, 
the  rule  of  the  canon  law  is,  that  the  person  presented  do 
understand  the  several  languages  (r). 

p  n  &  2  Vict  c.  106,  in  its  103d,  104th  and  105th  sections,  l^^^^- 
makes  the  following  provisions  upon  this  subject 

SSect  103.  "  'And  whereas  in  many  benefices  in  Wales  Repeal  or 
in  the  counties  adjacent  thereunto  many  of  the  inhabitants  ^m.%,c  tt. 
are  imperfectly  or  not  at  all  instructed  in  the  English  language, 
and  it  is  expedient  that  persons  to  be  hereafter  instituted  or 
licensed  to  such  benefices  should  possess  an  adequate  know- 
ledge of  the  Welsh  language :  and  whereas  in  and  by  an  act 
passed  in  the  session  of  parliament  holden  in  the  sixth  and 
seventh  years  of  his  late  majesty's  reign,  intituled  '^  An  Act  for 
carrying  into  efi^t  the  Reports  of  the  Commissioners  appointed 
to  consider  the  State  of  tne  Established  Church  in  England 
and  WaleSj  with  reference  to  Ecclesiastical  Duties  and  Re- 
venues, so  far  as  they  relate  to  Episcopal  Dioceses,  Revenues, 
and  Patronage,**  the  said  commissioners  were  directed  to  pre- 
pare and  lay  before  his  then  majesty  in  council  a  scheme  for 
preventing  the  appointment  of  any  clergyman  not  fiilly  con- 
versant with  the  Welsh  language  to  certain  benefices  with  cure 
of  souls  in  Wales  :  and  whereas  it  is  expedient  to  repeal  such 
enactment,  and  instead  thereof  to  enact  other  provisions  of 
more  general  and  extensive  application  ;*  be  it  therefore 
enacted,  that  the  said  enactment  shall  be  and  the  same  is  hereby 
repealed. 

[[Sect  104.  ''That  within  the  several  dioceses  of  Saint  Proriiion ror 
Asaph,  Bangor,  Llandafi^,  and  Saint  David's,  it  shall  and  may  femin^weuh 
be  lawful  for  the  bishop,  if  he  shall  think  fit,  to  refuse  institu-  Diocetet. 
tion  or  licence  to  anv  spiritual  person  who  after  due  examina- 
tion and  inquiry  shall  be  found  unable  to  preach,  administer 
the  sacraments,  perform  other  pastoral  duties,  and  converse  in 

(o)  [15  East's  Rep.  134—159.]        Vlutalitfi.] 
(p)  Gibs.  807 ;  Cro.  Eliz.  119;  [1  «      (q)  Wats.  c.  20 ;  Hob.  148. 
&  2  Vict.  c«  106,  88.  145, 146.    See        (r)  Gibs.  807 ;  X.  1,  31, 14. 
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the  Welsh  language :  provided  always,  that  any  such  in>iritual 
person  may,  within  one  month  after  such  refusal,  appeal  to  the 
Archbishop  of  Canterbury,  who  shall  either  confirm  such  re- 
fusal or  (firect  the  bishop  to  grant  institution  or  licence,  as 
shall  seem  to  the  said  archbishop  just  and  proper :  provided 
also,  that  nothing  hereinbefore  contained  shall  be  construed  to 
affect  or  abridge  any  rights  which  the  inhabitants  of  any  bene- 
fice within  the  said  four  Welsh  dioceses  may  at  present  by  law 
possess  of  entering  a  caveat  against  or  objecting  in  due  course 
of  law  to  the  institution,  collation,  or  licence  of  any  spiritual 
person,  or  of  proceeding  to  procure  the  deprivation  of  any  such 
person. 
Provision  for  [[Scct.  105.  "  That  all  the  provisions  and  powers  of  this  act 
certain  WeUh  relating  to  the  appointment  of  curates  where  the  ecclesiastical 
Diocese..  (Jutics  are  inadequately  performed  shall,  within  the  several  dio- 
ceses of  Saint  Asaph,  Bangor,  LlandafF,  and  Saint  David's, 
extend  and  apply  to  cases  wherein  the  bishop  shall  see  reason 
to  believe  that  the  ecclesiastical  duties  of  any  benefice  are  not 
satisfactorily  performed  by  reason  of  the  insufficient  instruction 
in  the  Welsh  language  of  the  spiritual  person  serving  such 
benefice.*']] 

III.  RefusaL 

canieg  of  Re-      1,  Thc  most  commou  and  ordinary  cause  of  refusal  is  want 
of  learning. 

But  there  are  also  many  other  causes  for  which  a  clerk 

[  157  ]  presented  may  lawfully  be  refused ;  as,  if  he  be  perjured  before 
a  lawful  judge ;  or  if  he  be  an  heretic  or  schismatic ;  or  irre- 
ligious ;  or  (as  is  said  in  the  old  books)  if  he  is  a  bastard,  and 
not  dispensed  withal ;  or  if  he  is  within  age ;  or  if  he  or  his 
patron  be  excommunicated  for  the  space  of  forty  days ;  or  if 
ne  be  outlawed;  or  guilty  of  forgery;  or  hath  committed 
simony  in  the  procuring  of  the  presentment  he  brings,  or  of 
another  presentment  to  a  former  benefice ;  or  hath  committed 
manslaughter,  that  is,  if  he  be  attainted  thereof,  and  not  par- 
doned. And  it  is  said,  that  the  ordinary  may  refiise  a  clerk 
upon  his  own  knowledge  for  an  offence  committed  by  him, 
which  is  a  good  cause  of  refusal,  although  he  be  not  convicted 
thereof  by  the  law  ;  and  this  shall  be  tried  by  issue,  whether 
it  be  true  or  not:  and  generally,  all  such  as  are  sufficient 
causes  of  deprivation  are  also  sufficient  causes  of  reftisal  (*). 
Where  the  right  of  nominating  is  in  A.  and, of  presenting  in 
B.,  B.  is  to  judge  of  the  qualification  of  the  person  nominated 
in  the  same  manner  as  a  bishop  does ;  but  if  the  person  pre- 
senting object  on  the  ground  of  immorality,  that  must  be  tried 
by  a  jury  (J). 

(«)  Wats.  c.  20.  (0  3  Term  Rep,  646 ;  Seijt.  Hill's 

MS.  Notes. 


2.  If  the  clerk  refused  be  the  presentee  of  a  bishop,  or  other  Notice  to  the 
ecclesiastical  patron^  the  ordinary  is  not  bound  to  give  notice  ^tS!''^^^* 
of  the  refusal ;  or  if  he  should  do  it,  such  patron  can  never  re- 
voke nor  vary  his  presentations,  by  presenting  one  afterwards 
that  is  better  qualified,  without  the  ordinary's  consent,  the  law 
supposing  him  that  is  a  spiritual  person  to  be  capable  of 
choosing  an  able  clerk ;  and  so  lapse  may  come  to  nim  un- 
avoidably if  the  clerk  first  presented  be  justly  refused*  But  if 
the  clerk  presented  be  the  presentee  of  a  lay  patron,  and  be 
refiised  by  the  ordinary,  the  ordinary  in  most  cases  is  bound 
to  give  notice  to  the  patron  of  such  refiisal ;  for  if  in  such  case 
no  notice  is  given,  nor  lapse  can  run,  though  no  other  clerk 
be  presented;  nor  if  notice  be  given,  unless  upon  trial  the 
clerk  was  justly  refiised  («)•  But  if  a  clerk  presented  be  for 
good  cause  refused,  and  notice  thereof  be  in  due  time  and 
manner  given  to  the  patron,  and  no  other  clerk  be  presented 
in  time,  lapse  doth  run  to  the  ordinary  {x)» 

In  the  case  of  Hole  and  The  BUhop  of  Exeter,  M.  3  Will. 
it  was  said  by  the  court,  that  if  the  ordinary  refiise  because  he 
is  criminous,  he  need  not  give  notice  of  the  refiisal,  for  the 
crime  is  as  much  in  the  cognizance  of  the  patron  as  of  the 
bishop ;  but  if  he  refiise  because  illiterate,  he  must  give  no- 
tice (y). 

And  in  general,  Lord  Coke  says,  if  the  cause  of  refiisal  be 
for  default  of  learning,  or  that  he  is  aii  heretic,  schismatic,  or 
the  like,  belonging  to  the  knowledge  of  ecclesiastical  law,  [  158  ] 
there  the  ordinary  must  give  notice  thereof  to  the  patron ;  but 
if  the  cause  be  temporal,  as  felony,  or  homicide,  or  other  tem- 
poral crime,  or  if  the  disability  grow  by  any  act  of  parliament, 
or  other  temporal  law,  there  no  notice  need  be  given,  unless 
notice  be  prescribed  to  be  ^ven  thereby  (z). 

But  in  the  case  of  The  King  and  The  Bishop  of  Hereford, 
where  the  refiisal  was  of  a  common  drunkard  and  common 
swearer,  who  was  presented  by  the  king,  and  it  was  argued 
that  in  this  case  no  notice  need  to  be  given,  because  nullum 
tempus  occurrit  regi,  and  no  lapse  could  incur  if  he  did  not 
present  again  within  the  six  months ;  yet  the  court  resolved 
that  the  plea  was  bad,  for  want  of  notice  alleged  (a). 

At  least  in  all  cases  it  is  fair  and  equitable  to  give  notice  to 
the  patron  of  the  refiisal,  whatever  the  cause  may  be ;  for  it  is 
very  possible  that  the  person  presented  may  be  many  ways 
unfit,  and  the  patron  not  know  it 

And  it  is  not  enough  that  the  bishop  barely  ffive  notice  of 
his  refiisal,  unless  he  also  signify  the  cause  of  it.  For  al- 
though the  bishop  is  judge  in  the  examination,  yet  inasmuch 

(ii)  14  H.  7,  21 ;  Bro.  Ab.  Q.  Imp.        {y)  2  Salk.  539. 
90.  (2)  2  Inst  631. 

(jr)  Wats.  c.  12.  («)  Gibs.  807  j  Comyiis,  358. 
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as  the  proceedings  of  the  bishop  are  not  of  record,  the  cause  of 
refusal  is  traversable  ;  and  if  it  be  traversed,  and  the  party  re- 
fused be  living,  this  shall  be  tried  by  the  metropolitan ;  and  if 
he  be  dead,  this  shall  be  tried  by  the  country  (i). 

[[And  the  notice  ought  to  be  personal  by  letters  from  the 
bishop  to  the  patron ;  it  is  not  sufficient  that  it  be  fixed  to  the 
door  of  the  same  church,  unless  the  patron  is  out  of  the  coun- 
try. And  notice  must  be  given  though  the  patron  had  per- 
sonal notice  before  of  the  refusal  of  a  former  presentee,  and 
the  patron  still  continues  in  the  same  county.  It  shall  not  be 
a  cause  of  refusal  that  he  does  not  produce  his  letters  of  orders, 
for  perhaps  they  are  lost,  or  that  he  had  not  any  letters  testi- 
monial (c). — Ed.^ 

And  such  notice  ought  to  be  given  with  as  much  speed  as 
conveniently  may  be ;  and,  thereiore,  where  the  ordinary  de- 
layed to  give  notice  to  the  patron  for  the  space  of  twenty-two 
days,  it  was  held  that  the  notice  was  insufficient,  and  that 
therefore  the  bishop  should  have  no  advantage  by  lapse  (rf). 
Where  the  cause  of  refusal  was,  that  the  presentee  could  not 
speak  Welsh,  the  service  of  the  church  being  in  that  tongue, 
held  a  good  cause. 

And  notice  is  to  be  given  in  such  cases  to  the  person  of  the 
patron,  if  he  be  within  the  county  where  the  church  is  at  the 
time  of  the  giving  thereof;  otherwise  it  is  to  be  given  to  him 
by  an  instrument  in  writing,  affixed  to  the  door  of  the  church 
to  which  the  clerk  was  presented ;  but  if  notice  be  given  by 
such  instrument  as  aforesaid,  before  the  patron  be  inquired 
[  159  ]  after,  and  a  return  made  that  he  is  not  to  be  found  within  the 
county,  such  notice  is  not  good  {e). 

When  the  bishop  hath  given  notice  of  his  refusal  of  a  clerk, 
this  doth  not  give  the  patron  a  longer  time  to  present  in  than 
he  had  before.  For  if  the  church  be  so  void  that  the  bishop 
is  not  bound  to  give  the  patron  notice  of  the  avoidance,  the 
patron  must  present  his  second  clerk  (if  he  thinks  his  first 
presentation  to  be  justly  refused)  within  the  six  months,  ac- 
counting from  the  time  the  avoidance  happened.  But  if  the 
church  be  void  by  such  means,  as  that  the  six  months  do  not 
run  without  due  notice  to  the  patron  of  the  avoidance,  and  the 
patron  doth  present  his  clerk  before  the  ordinary  hath  given 
him  any  notice  thereof;  if  the  ordinary  doth  refiise  his  clerk, 
and  give  notice  of  his  refusal,  yet  the  patron  (as  it  seemeth) 
hath  six  months,  accounting  from  the  notice  of  the  bishop's 
refusal  to  make  his  second  presentment  in,  before  lapse  can 
incur.  But  if  the  bishop  had  given  notice  of  the  avoidance 
before  the  patron  presented,  and  then  he  refuseth  the  patron's 

(h)  5  Co.  58.  (d)  WaU.  c.  20;  Cro.  Eliz.  119. 

(c)  [Comyn's  Digest,  tit.  Eaglise,        (e)  Wats.  c.  20;   Dy.  327  b;   3 
AdmiMion,  &c.]  Leon.  47 ;  Cro.  Eliz.  119. 
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clerk  for  just  cause,  and  doth  ffive  notice  thereof,  the  patron's 
six  months  are  to  be  accounted  from  the  first  notice  ( f). 

If  the  bishop  refiise  a  clerk  for  insufficiency,  and  the  patron 
presents  another,  and  the  bishop  admits  the  first,  he  is  a  dis- 
turber ;  for  having  once  refiised  him  for  insufficiency,  he  cannot 
afterwards  accept  him  (g), 

3.  When  the  bishop  doth  without  good  cause  refiise,  or  un-  ^^^f!^^ 
duly  delay  to  admit  and  institute  a  clerk  to  the  church  to  by  DypUx 
which  he  is  presented,  the  clerk  may  have  his  remedy  against  tK!rsp?riutai 
the  bishop  in  the  ecclesiastical  court,  as  the  patron  may  in  the  ^^^- 
temporal  court  (A). 

This  remedy  the  clerk  may  have  before  the  ordinary  to 
whom  appeals  are  to  be  made,  by  the  way  of  a  duplex  que- 
rela; that  is  to  say,  if  a  bishop  doth  refiise,  then  before  the 
archbishop  in  his  court  of  appeals ;  if  an  archbishop  doth  re* 
fiise,  then  before  the  delegates. 

And  if  the  bishop  doth  admit  the  clerk,  and  then  doth  re- 
fiise to  institute  him,  the  clerk  may  have  the  same  remedy 
against  the  ordinary  to  enforce  him  to  do  his  duty ;  that  is,  the 
clerk  presented  having  exhibited  his  presentation  to  the  bishop, 
or  to  his  vicar-general  (having  power  to  institute),  and  being 
refiised  or  unjustly  delayed,  and  complaining  to  the  judge  of  [  160  ] 
appeals  thereof,  the  judge  is  wont  to  write  to  the  bishop  in 
form  of  law,  and  this  writing  they  call  a  duplex  querela,     . 

This  duplex  querela  is  to  contain  a  monition  to  the  bishop, 
or  to  his  vicar-general  (having  power  to  give  institution),  that 
within  a  certain  time,  as  within  nine  or  sometimes  fifteen  days, 
he  admit  the  party  complaining ;  and  also  a  citation,  whereby 
the  bishop  may  be  cited  to  appear  by  himself  or  proctor  at  a 
day  after,  in  case  he  doth  not  institute  as  aforesaid,  to  show 
cause  why,  by  reason  of  his  neglect  of  doing  justice,  the  right 
of  institution  is  not  devolved  to  the  superior  judge.  It  is  also 
expedient  that  the  same  duplex  querela  do  contain  an  inhibi- 
tion to  the  bishop  and  to  such  vicar-general  as  aforesaid,  that 
nothing  be  done  by  either  of  them  pending  the  suit,  to  the  pre- 
judice of  the  party  complaining  (i). 

The  clerk  refiised,  having  obtained  from  the  proper  judge  a 
duplex  querela,  is  to  take  care  that  some  person,  sufficiently 
learned  for  that  purpose,  do  admonish  the  bishop  to  admit  him 
and  to  do  justice  within  the  time  mentioned  in  the  duplex  que- 
rela, and  also  according  to  the  contents  thereof  to  innibit  the 
bishop. 

If  the  bishop,  after  he  is  admonished  to  institute  the  pre- 
sentee, shall  expresslv  refuse  to  admit  him,  the  mandatory  may 
presently  cite  the  bisnop  to  appear,  accor^ng  to  the  contents 
of  the  duplex  querela  ;  but  if  no  refusal  be  made,  the  bishop 

(/)  Wats.  e.  20.  (A)  See  SRrbobfon,  14. 

(g)  Gibs.  807.  (t)  Hob.  15 ;  Can.  95,  in  1603. 
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being  admonished  as  aforesaid,  the  clerk  is  first  to  repair  to 
the  bishop,  or  such  his  vicar-general  as  aforesaid,  on  the  third 
day  after,  if  no  more  than  nine  days  are  mentioned  in  the 
duplex  querela,  or  on  the  fifth  day  after,  if  fifteen  days  be  ap- 
pointed therein,  and  to  exhibit  his  presentation,  and  to  require 
admission  and  justice  in  all  respects  to  be  done  to  him,  and 
offer  himself  ready  to  subscribe  the  Thirty-nine  Articles  of  reli- 
gion, and  the  declaration  as  required  by  law,  and  to  take  the 
oaths,  and  to  do  every  other  thing  required  by  law  to  be  of 
him  performed,  in  respect  of  his  admission  and  institution  into 
that  benefice.  And  this  he  is  to  do  two  times  more,  if  not  re- 
ceived, namely,  every  third  or  every  fifth  day,  according  to  the 
time  given  in  the  duplex  querela*  But  if  he  cannot  come  to 
the  presence  of  the  bishop,  he  is  to  protest  his  readiness  to  re- 
ceive his  admission  and  to  subscribe  as  aforesaid,  and  to  have 
at  least  two  witnesses  thereof. 

If  the  bishop  shall  not  do  the  clerk  justice  within  the  time 
limited,  then,  after  the  expiration  thereof,  the  party  presented 
is  to  t^e  care  that  the  bishop  be  cited  according  to  the  tenor 
[  161  ]  o{  the  duplex  querela. 

If  the  person  that  is  to  cite  the  bishop  cannot  come  to  his 
presence,  he  is  to  signify  to  some  of  the  bishop's  servants  that 
he  hath  a  duplex  querela  at  the  instance  of  such  a  clerk  pre- 
sented to  such  a  church,  to  be  by  him  executed,  and  to  desire 
that  he  ^lay  come  to  the  presence  of  the  bishop.  If  he  may 
not  come  to  the  bishop's  presence  so  that  he  cannot  cite  him, 
the  presentee  is  to  stay  till  the  day  on  which  the  bishop  should 
appear  had  he  been  cited;  at  which  time  he  is  to  be  called,  and 
if  he  appear  not  by  himself  or  proctor,  a  citation  viis  et  modis 
is  to  be  decreed,  which  is  to  be  executed  personally  if  the  bi- 
shop may  be  spoken  with,  and  if  not,  then  by  affixing  it  to  the 
outward  doors  of  the  bishop's  palace,  or  of  the  house  where 
the  bishop  resides,  or  of  his  cathedral  church. 

After  the  bishop  is  cited,  whether  by  the  first  or  second  man- 
date, the  person  citing  is  to  certify  to  the  clerk  or  his  proctor 
by  his  letters,  or  by  subscribing  upon  the  backside  of  the 
mandate,  the  day  of  executing  the  monition  to  institute,  and 
the  inhibition,  the  several  days  of  the  presentee's  asking  admis- 
sion, and  the  day  of  his  citing  the  bishop ;  and  if  the  bishop 
refused  expressly  to  admit,  that  is  also  to  be  certified. 

If  the  bishop  appear  not  at  the  day,  upon  the  petition  of  the 
presentee's  proctor,  the  bishop,  being  thrice  called,  is  by  the 
judge  pronounced  contumacious ;  and  as  a  punishment  of  his 
contumacy,  the  judge  doth  pronounce  the  right  of  instituting 
the  presentee  to  his  benefice  to  be  devolved  to  the  superior 
judge,  and  doth  decree  that  the  clerk  shall  be  instituted,  and 
that  he  will  write  to  the  archdeacon  or  ordinary  of  the  diocese 
where  the  church  is,  commanding  him  to  induct  him. 

Then  the  clerk  is  remitted  (if  the  proceedings  be  in  the 
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Court  of  Arches  or  Audience)  to  the  archbiahop  to  examine 
him;  and  the  archbishop,  approving  of  him,  returns  him  with 
his  fiat  imtitutio  to  the  judge ;  who,  before  he  institutes,  is 
wont  to  require  a  bond  of  the  presentee  to  save  him  harmless 
on  that  account 

But  if  the  bishop  doth  appear,  and  doth  allege  some  just 
cause  why  he  refused  the  clerk,  then  they  are  to  proceed  to  the 
trial  of  that  as  in  other  summary  causes. 

If  the  cause  alleged  by  the  bishop  be  not  proved,  the  judge 
pronounceth  as  before  for  his  own  jurisdiction,  and  the  bishop 
is  to  be  condemned  in  expenses;   and  so  if  he  doth  allege  an   [  162  ] 
insufficient  cause,  as  that  the  church  is  litigious,  for  this  he 
ought  to  have  tried. 

If  the  bishop  will  not  defend  the  suit  the  pretended  incum- 
bent may  do  it,  and  allege  that  the  church  is  full  of  himself; 
but  then  the  judge  will  first  pronounce  sentence  for  his  own 
jurisdiction,  because  the  bishop  hath  alleged  nothing  to  oppose 
it  But  if  the  bishop  will  allow  such  incumbent  to  defend  the 
suit  in  his  own  name,  then  the  judge  cannot  decree  for  his  own 
jurisdiction,  until  the  cause  is  determined  (A). 

And  this  way  of  proceeding  in  this  case  against  a  bishopr  is 
allowed  of  by  die  common  law,  and  no  prohibition  lieth  for  the 
bishop  (/). 

Which  course  of  proceeding  in  the  ecclesiastical  court  is  the 
most  proper  remedy  that  the  clerk  can  use  in  case  he  be  refused 
by  the  bishop  upon  the  account  of  any  personal  fault  or  defect, 
not  only  because  by  such  course  the  clerk,  in  a  short  time,  at 
less  charge  and  less  hazard  of  losing  his  living  by  errors  (which 
are  easily  fallen  into  at  common  law),  may  gain  institution,  but 
also  because,  although  his  patron  bring  his  action  at  common 
law  for  refusing  his  clerk  for  crime  or  insufficiency,  such  cause 
of  refusal  shall  be  tried  by  a  spiritual  judge,  to  wit,  if  a  bishop 
refuse,  by  the  metropolitan  of  the  province  (m).  But  this  is 
not  a  proper  remedy  where  another  clerk  has  been  instituted 
and  in^ttc^^^,  though  wrongfully ;  because  he  has  then  acquired 
a  lay  fee,  of  which  the  ecclesiastical  court  cannot  deprive  him, 
except  for  certain  crimes  (?i). 

And  the  ecclesiastical  judge  in  this  case  is  to  make  certificate 
of  his  judgment  to  the  temporal  court,  upon  which  they  may[pro- 
ceed  to  sentence  in  a  quare  impedit  or  darrein  presentment  {o). 

If  the  Archbishop  of  York  refuse,  it  is  said  that  the  cause  of 
refusal  shall  be  tried  by  himself  only  (jp). 

But  if  the  party  in  whom  disability  is  alleged  be  dead  before 
his  second  examination  so  as  he  cannot  be  examined,  the  trial 

(ft)  Qarke,  Querela  DupL  Wats.        (n)  Wats.  c.  21 ;  Hob.  15. 
c.  21;  1  Ought.  237—248,  (a)  Watg.  c.  21. 


(/)  Wats.  c.  21.  (p)  Ibid. 

(»i)  Wats.  c.  21 ;  3  Leon.  199. 
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of  his  ability  or  disability  shall  be  by  the  country.  So  in  a 
quare  impedit  against  the  Archbishop  of  Canterbury,  if  the 
ability  of  the  clerk  come  in  question,  it  is  said  that  it  shall  be 
tried  by  the  country,  and  not  by  any  inferior  ordinary,  and  the 
[  163  ]   same  reason  seems  to  be  as  to  the  Archbishop  of  York  (r/). 

Remedy  for        4.  If  the  patrou  fiuds  himsclf  aggrieved  by  the  ordinary's 

the  Telmwrai  ^cfusal  of  his  clcrk,  he  may  have  his  remedy  by  quare  impedit 

Court  by        in  thc  temporal  court. 

pedu'  "*  And  in  such  case  the  ordinary  must  show  the  cause  of  his 

fusal  specially  and  directly  (not  only  that  he  is  a  schismatic, 
or  heretic,  for  instance,  but  the  particular  schismatical  acts  or 
or  heretical  opinions  that  he  is  charged  withal  must  be  set 
forth).  For  the  examination  of  the  bishop  doth  not  finally  con- 
clude the  plaintiff;  and  without  showing  specially,  the  proper 
court  cannot  inquire  and  resolve  whether  the  refiisal  be  just 
or  no.  And  if  the  cause  of  refusal  be  spiritual,  the  court  shall 
write  to  the  metropolitan  to  certify  thereof,  or  if  the  cause  be 
temporal  and  sufficient  in  law  (which  the  temporal  court  shall 
decide),  the  same  may  be  traversed,  and  an  issue  thereupon 
joined  and  tried  by  the  country  (r). 

^But  in  case  of  refusal  for  insufficiency  in  learning,  it  was 
adjudged  in  parliament  in  the  case  of  Ihe  Bishop  of  Exeter 
against  HeU^  to  be  a  good  plea  on  the  part  of  the  bishop,  that 
the  presentee  was  a  person  not  sufficient  or  capable  in  teaming 
to  have  the  said  church  ;  and  there  resolved,  that  he  need  not 
set  forth  in  what  kinds  of  learning,  or  to  what  degrees  he  was 
defective  («). 


IV.  Admission. 

In  a  larger  sense  admission  is  sometimes  used  to  include  also 
institution,  but  more  frequently,  and  properly,  admission  is  taken 
to  be  when  the  bishop  upon  examination  doth  approve  of  the 
presentee  as  a  fit  person  to  serve  the  cure  of  the  church  to 
which  he  is  presented,  and  institution  is  that  act  by  which  he 
doth  commit  to  him  the  cure  thereof  (0- 

And  we  find  sometimes  also  the  practice  of  investiture  by 
the  bishop  in  our  ecclesiastical  records,  ipsum  instituit  et  inves- 
tivit  annulo  suo,  which  is  firequently  repeated  in  Archbishop 
Peckham's  Register  (and  is  in  use  to  this  day  in  the  diocese  of 
St.  Asaph),  and  is  mentioned  as  distinct  from  the  admission,  in- 
stitution, and  induction  (u).  P^  Admit  to  te  habilemP  was  the 
language  of  the  bishop  (x). — Ed.^ 

{q)  Wats.  c.  21.  {u)  Gibt.  808. 

(r)  2  Inst  631 ;  5  Co.  58.  (r)  Co.  Litt.  244  a;  3  Lev.  R.  21 1 ; 

(s)  2  Salk.  539 ;  Gibs.  807.  2  Roll.  Rep.  100. 

(0  Wats.  c.  15. 
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V.  Institution^  or  Collation. 

1.  There  is  no  difference  between  institution  and  collation  Difference 
as  to  the  action  itself,  but  this :  that  the  bishop  doth  not  pre-  .luriioii  and 
sent  to  such  livings  as  are  in  his  own  gift,  but  immediately  c«iu»ion. 
instituteth  his  clerk  in  much  the  same  form  as  he  or  his  chan- 
cellor institute  a  clerk  presented  by  any  other  patron.     And  as 

the  bishop  collates  to  benefices  of  his  own  gift  jure  pleno^  so 
he  doth  to  those  which  fall  to  him  by  lapse  (y). 

[[Another  difference  is  created  by  the  Stamp  Act  before  re- 
ferred to. 

[[By  55  Geo.  3,  c.  184,  schedule,  part  1,  the  following  duty 
is  imposed:-— 

[[Collation  by  any  archbishop  or  bishop  to  any  ecclesiastical 
benefice,  dignity,  or  promotion  in  England  of  the  yearly 
value  of  10/.  or  upwards  in  the  king's  books  £20  0  0 
"'To  any  any  other  benefice,  &c.  -  -  £10  0  0 
^Institution  granted  by  any  archbishop,  bishop,  chancellor, 
or  any  other  ordinary,  or  by  any  ecclesiastical  court,  in 
and  to  any  ecclesiastical  benefice,  dignity,  or  promotion  in 
England,  where  the  same  shall  proceed  upon  a  present- 
ation   £2    0    0 

[[And  where  it  shall  proceed  upon  the  petition  of  the  patron 
to  be  himself  admitted  and  instituted,  if  the  benefice,  dig- 
nity, or  promotion  shall  be  of  the  yearly  value  of  10/.  or 
upwards  in  the  king's  books  -        -        £30    0    0 

Or  if  the  same  shall  be  of  any  other  description  £15    0    0 
But  such  petition  shall  not  pay  any  stamp  duty. 
Collation,  institution,  or  admission  by  any  presbytery  or 
other  competent  authority  to  any  ecclesiastical  benefice  in 

Scotland £2    0    0 

[[The  reason  of  this  difference  in  the  duty  between  insti- 
tution and  collation  is,  that  collation  stands  in  the  place  of  a 
presentation,  for  which,  when  the  living  is  above  10/.  yearly  value 
in  the  king's  books,  a  20/.  stamp  is  required. — Ed.J 

2.  By  Can.  40,  "To  avoid  the  detestable  sin  of  simony,  every  o»ih  ugAimt 
archbishop,  bishop,  or  other  person  having  authority  to  admit,  ''"***"y* 
institute,  or  collate  to  any  spiritual  or  ecclesiastical  function, 
dignity,  or  benefice,  shall  before  every  such  admission,  insti- 
tution, or  collation,  minister  to  every  person  to  be  admitted, 
instituted,  or  collated,  the  oath  against  simony,"  (which  is  in- 
serted under  the  title  &fntOnp)« 

3.  By  the  1  Eliz.  c.  1,  and  1  Will.  c.  8,  s.  5,  "Every  per-  onhiof  Aiie- 
son  who  shall  be  promoted  or  collated  to  any  spiritual  or  ec-  SttprenKy. 
clesiastical  benefice,  promotion,  dignity,  office,  or  ministry,  be- 
fore he  shall  take  upon  him  to  receive,  use,  exercise,  supply, 

or  occupy  the  same,  shall  take  the  oaths  of  allegiance  and 

(y)  Johns.  81. 
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164  a  3tntStU 

supremacy,  before  such  person  as  shall  have  authority  to  admit 
him,"  which  are  inserted  under  the  title  iDdt||0«) 

4.  Also  the  person  to  be  instituted  shall  take  the  oath  of 
canonical  obedience  in  like  manner  (z). 

Which  oath  is  as  foUoweth  :  "  I  A.  B.  do  swear,  that  I  will 
perform  true  and  canonical  obedience  to  the  bishop  of  C.  and 
his  successors,  in  all  things  lawful  and  honest :  So  help  me 
God  (ay 

5.  And  if  it  is  a  vicarage,  he  shall  in  like  manner  take  the 
oath  of  personal  residence  in  the  same  (b). 

M^hich  is  this  :  "  I  A.  B.  do  swear  that  I  will  be  resident  in 

my  vicarage  of in  the  diocese  of ,  unless  I  shall  be 

otherwise  dispensed  withal  by  my  diocesan  :  So  help  me 
God  (c)." 

By  43  Geo.  3,  c.  84,  s.  37,  no  oath  of  residence  shall  be 
required  of  any  vicar.     Vide  lBit&i1}ttitty  9. 

And  by  a  constitution  of  Otho,  without  the  oath  of  residence, 
the  vicar*s  institution  shall  be  void  (rf). 

6.  By  the  13  £1.  c.  12,  requiring  assent  and  subscription  to 
certain  articles  therein  specified,  and  contained  in  the  book  of 
articles  agreed  upon  in  convocation  in  the  year  1562,  it  is 
enacted,  that  "  no  person  shall  be  admitted  to  any  benefice 
with  cure,  except  he  shall  first  have  subscribed  the  said  articles 
in  presence  of  the  ordinary." 

[  165  ]  To  any  Benefice  with  cure."]  So  that  sinecures,  archdeacon- 
ries, prebends,  and  the  like,  lay  no  obligations  on  any  person 
to  subscribe,  by  this  statute  (e). 

Except  he  shall  first  have  subscribed.']  And  the  ordinary 
is  not  bound  to  ofier  the  articles  to  the  clerk  to  be  by  him  sub- 
scribed, and  to  require  him  to  do  it ;  but  the  clerk  is  himself 
to  offer  to  subscribe  them  :  and  in  this  case  upon  the  clerk's 
neglect  to  subscribe  the  articles,  the  church  remains  void,  as 
never  full  of  such  clerk,  and  no  sentence  of  deprivation  is  ne- 
cessary, by  reason  that  he  never  was  incumbent,  but  the  admis- 
sion and  institution  are  void  (/)• 

In  presence  of  the  Ordinary.]  Before  this  statute,  insti- 
tution was  frequently  given  (as  inductions  and  instalments  may 
be  still)  by  proxy ;  as  appears  by  innumerable  instances  in  the 
ecclesiastical  records  {g\ 

7.  By  Can.  36,  "  No  person  shall,  either  by  institution  or 
collation,  be  admitted  to  any  ecclesiastical  living,  except  he 
shall  first  subscribe  to  these  three  articles  following. 

"  (1).  That  the  kings  majesty,  under  God,  is  the  only  su- 
preme governor  of  this  realm  and  of  all  other  his  highness's 
dominions  and  countries,  as  well  in  all  spiritual  or  ecclesias- 


Sobsciiption 
to  the  Three 
Articles  con- 
eemiog  the 
Snpremacy. 
the  Comnoo 
Prairer,  and 
the  Thirtjr- 
nine  Articles. 


(jr)  Clarke,  tit.  91. 
{a)  Gibs.  810. 

b)  Clarke,  tit.  91. 

c)  Gibs.  810. 


\ 


(d)  Aihon.24. 
(el  Gibs.  608. 

Wats.  c.  15  ;  1  Anderson,  63. 
)  Gibs.  808. 
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tical  things  or  causes,  as  temporal ;  and  that  no  foreign  prince, 
person,  prelate,  state,  or  potentate,  hath  or  ought  to  have  any 
jurisdiction,  power,  superiority,  pre-eminence  or  authority, 
ecclesiastical  or  spiritual,  within  his  majesty's  said  realms,  do- 
minions, and  countries. 

**  (2),  That  the  Book  of  Common  Prayer,  and  of  ordering 
of  bishops,  priests,  and  deacons,  containeth  in  it  nothing  con- 
trary to  the  word  of  God,  and  that  it  may  lawfiillybe  used, 
and  that  he  himself  will  use  the  form  in  the  said  book  pre- 
scribed in  public  prayer  and  administration  of  the  sacraments, 
and  none  other. 

*'  (3).  That  he  alloweth  the  book  of  Articles  of  Religion 
agreed  up<Mi  by  the  archbishops  and  bishops  of  both  provinces 
and  the  whole  clergy  in  the  convocation  holden  at  London  in 
the  year  of  our  Lord  God  one  thousand  five  hundred  and  sixty- 
two  :  and  that  he  acknowledgeth  all  and  every  the  articles  there- 
in contained,  being  in  number  nine  and  thirty,  besides  the  rati- 
fication, to  be  agreeable  to  the  word  of  God. 

"  To  these  three  articles  whosoever  will  subscribe,  he  shall,  [  166  ] 
for  the  avoiding  of  all  ambiguities,  subscribe  in  this  order  and 
form  of  words,  setting  down  both  his  Christian  and  surname, 
viz.  *  I,  N.  N.,  do  willingly  and  ex  animo  subscribe  to  these 
three  articles  above  mentioned,  and  to  all  things  that  are  con- 
tained in  them.'  And  if  any  bishop  shall  admit  any  as  is 
aforesaid,  except  he  first  have  subscribed  in  manner  and  form 
aforesaid,  he  shall  be  suspended  firom  giving  of  orders  and 
licences  to  preach  for  the  space  of  twelve  mondis." 

Which  penalty  seemeth  not  adequate  to  the  ofience ;  for  this 
is  punishing  of  others,  rather  than  the  bishop,  for  the  bishop's 
default. 

8.  By  the  IS  &  14  Car.  S,  c.  4,  ^'  Every  dean,  canon,  and  snbMripUon 
prebendary  of  every  cathedral  or  collegiate  church,  and  every  rtilon-S  con- 
parson,  vicar,  curate,  lecturer,  and  every  other  person  in  holy  fonnuy. 
orders,  who  shall  be  incumbent,  or  have  possession  of  any 
deanry,  canonry,  prebend,  parsonage,  vicarage,  or  any  other 
ecclesiastical*  dignity  or  promotion,  or  of  any  curate's  place  or 
lecture,  shall  at  or  before  his  admission  to  be  incumbent,  or 
have  possession  aforesaid,  subscribe  the  declaration  or  acknow- 
ledgment following,  viz.  *  I,  A.  B.,  do  declare  that  I  will  con- 
form to  the  liturgy  of  the  church  of  England  as  it  is  now  by 
law  established'  (A)." 

''  Which  said  declaration  and  acknowledgment  shall  be  sub- 
scribed before  the  archbishop,  bishop,  or  ordinary  of  the  dio- 
cese" (or  before  the  vicar-general,  chancellor,  or  commissary 
respectively  (i) ),  "  on  pain  that  every  person  failing  in  such 
subscription  shall  lose  and  forfeit  such  respective  promotion, 

(A)  13  &  14  Car.  2,  c.  4,  s.  8, 12 ;        (•)  16  Car.  2,  e.  6,  8.  6. 
1  Wm.  Bess.  1,  c.  8,  8. 11 ;  Gibs.  809. 
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and  shall  be  utterly  disabled  and  ipso  facto  deprived  thereof; 
and  the  same  shall  be  void,  as  if  such  person  so  failing  were 
naturally  dead  (j). 

"  And  after  such  subscription  made,  every  such  parson, 
vicar,  curate  and  lecturer,  shall  procure  a  certificate  under  the 
hand  and  seal  of  the  respective  archbishop,  bishop  or  ordinary 
of  the  diocese  (or  such  their  vicar-general,  chancellor,  or  com- 
missary as  aforesaid),  vi^ho  shall  on  demand  make  and  deliver 
the  same  to  be  read  by  him  publicly  in  the  church  after- 
wards (A)." 

[[Persons  need  not  prove  their  reading  the  articles,  &c.  in 
an  action  at  common  law,  until  something  appears  to  the  con- 
trary (/).  Fifteen  years*  possession  of  a  benefice  is  prima  facte 
evidence  of  a  regular  induction,  and  of  reading  the  Thirty-nine 
Articles  (m). — Ed.]] 

Concerning         9.  Jf  the  bishop  admit  a  clerk  as  sufficient,  he  either  insti- 

in«tiiJ(ing.  tutes  him  in  person,  or  else  gives  him  his  fiat,  and  sends  him 
to  his  vicar-general,  chancellor  or  commissary,  to  do  it  for 
him  (n). 

So  Archbishop''  Sancroft,  when  he  had  resolved  against 
taking  the  oaths  to  King  William  and  Queen  Mary,  and  there- 

[  167  ]  fore  could  not  in  reason  administer  them  to  others,  did  send 
his  clerks  to  be  instituted  to  his  collative  benefices  by  the  vicar- 
general  (o). 

And  not  only  by  commission  in  particular  cases,  but  also  the 
general  power  of  granting  institution  may  be  delegated  by 
patent  to  chancellors  or  commissaries  ;  but  this  hath  not  always 
been  judged  convenient  {p).  At  the  convocation  in  1640,  the 
contrary  was  decreed  by  canon  11. 

During  the  time  that  any  diocese  or  inferior  jurisdiction  is 
visitedy  and  inhibited  by  the  archbishop,  the  right  of  institution 
belongeth  to  him ;  and  when  any  see  is  vacant,  the  right  be- 
longeth  also  to  him,  or  to  such  other  as  by  composition,  pre- 
scription, or  otherwise,  is  guardian  of  the  spiritualties  (9). 

If  institution  be  taken  from  an  improper  hand,  it  may  be 
made  good  by  confirmation  of  the  person  from  whom  it  ought 
to  have  been  taken.  Thus,  we  find  that  an  institution,  which 
had  been  given  by  the  Bishop  of  St.  David's,  pending  his  sus- 
pension, was  confirmed  by  Archbishop  Whitgift,  as  also  an- 
other institution,  by  Archbishop  Abbot,  which  had  been  given 
by  the  bishop,  pending  a  metropolitical  visitation  (r). 

In  what  10.  It  is  not  of  ncccssity,  that  the  examination,  admission 

0)  13  &  14  Car.  2,  c.  4,  s.  10;  &  M.  237;  Cooky.  Dupin,  5  Bligh.] 

videpmtf  p.  181.  (n)  Johns.  72. 

ik)  13  &  14  Car.  2,  c.  4,  s.  11.  (o)  Ibid. 

(/)  IPotcell  V.    MUbank,   2    W.  (p)  Gibs.  804. 

Black.  852,  and  3  Wils.355.]  (9)  Ibid. 

(m)  IDoe  d.  Kesley  v.  Cartety  R.  (r)  Gibs.  814. 
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or  institution^  be  made  by  the  ordinary  within  the  diocese  in 
which  the  church  is  ;  for  the  jurisdiction  of  the  ordinary  as  to 
such  matters  is  not  local,  but  follows  the  person  of  the  ordinary 
wherever  he  goes  (s). 

The  whole  matter  of  admission,  institution  and  induction,  is 
well  explained  in  the  following  passage  of  Sir  Simon  Degge's 
Parson  s  Counsellor  {t) :  "  If  the  ordinary,  &c«  upon  the  exa« 
mination  of  the  clerk  find  him  fit  in  all  points,  as  above  in  the 
first  chapter  is  directed,  then  he  admits  him  in  these  words, 
Admitto  te  habikm^  ^c. ;  and  thereupon  the  ordinary  insti- 
tutes him  in  these  words,  Instituo  te  rectorem  eccUsuB  paro- 
chialis  de  C  et  habere  curam  animarum,  et  accipe  curam  tuam 
ei  meam.  And  this  the  bishop  may  do  as  well  out  of  his  dio- 
cese as  within  it,  for  as  to  this  matter,  it  is  not  local,  but  fol« 
lows  the  person  of  the  bishop  whithersoever  he  goes.  When 
the  bishop  has  instituted  the  clerk,  the  ordinary,  &c.  makes  a 
mandate  under  seal  to  the  archdeacon  of  the  place,  or  to  such 
other  clergyman  as  he  pleases,  to  induct  the  clerk,  and  it  may 
be  made  by  the  dean  and  chapter,  but  not  by  the  patron ;  for 
though  by  the  institution  the  church  is  fiill  against  all  persons, 
save  the  King,  yet  he  is  not  complete  parson  till  induction ;  for 
by  the  institution  he  is  admitted  ad  officium  to  pray  and  preach, 
yet  he  is  not  entitled  ad  beneficium  until  he  be  formally  in* 
ducted,  which  may  be  done  by  the  delivery  of  the  ring  of  the 
church  door,  or  latch  of  the  church  gate,  or  by  delivery  of  a 
clod  or  turf  and  twig  of  the  fflebe ;  but  the  most  common  and 
usual  way  is,  and  therefore  the  safest,  by  delivery  of  the  bell- 
rope  to  the  new  instituted  clerk,  and  the  tolling  the  bell ;  and 
the  archdeacon,  if  he  do  it,  is  to  take  40d.  for  the  doing  of  it." 

But  Dr.  Gibson  says,  this  hath  not  always  been  understood  [  168  1 
to  be  clear  law,  as  appears  by  the  many  commissions  which 
have  been  granted  fi*om  time  to  time,  by  archbishops  to  their 
comprovincial  bishops,  to  institute  out  of  their  diocese,  and  in 
any  part  of  the  province.  Which  commission,  he  says,  never- 
theless, may  be  understood  in  this  sense,  that  though  the  act 
shall  be  good  and  valid  in  law  when  done,  yet  the  doing  it 
without  leave  is  irregular  (tt). 

11.  The  form  and  manner  of  the  institution  is,  that  the  clerk  Form  and 
kneeleth  down  before  the  ordmary,  whilst  he  readeth  the  ,Yu"i"i.**^'"" 
words  of  institution  out  of  a  written  instrument,  drawn  before- 
hand for  this  purpose,  with  the  seal  episcopal   appendant, 
which  the  clerk  during  the  ceremony  is  to  hold  in  his  hand  (x). 

QThe  words  of  institution  are  "  Instituo  te  ad  tale  beneficium, 
habere  curam  animarumy  et  accipe  curam  tuam  et  meam  (y). 
The  canon  law  directed  the  clerK  to  be  invested  in  the  bene- 

(s)  Wats.  c.  15.  c.  2,  7 ;  and  tbe  case  of  Cort  v.  BUIiop 

(0  Part  i.  c.  2.  of  St,  Davids,  1  Cro.  Car.  341.] 

(tf)  Gibs.  804 ;  [but  see  Degge,  i.        (x)  Jobns.  74. 

(;y)  [1  Inst.  344  a ;  4  Rep.  79.] 
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fice  by  the  delivery  of  a  ring,  staff,  cup,  or  pen,  or  something 
in  the  nature  of  livery  and  seisin,  in  token  of  his  possession  of 
the  thing  to  which  he  was  so  instituted. — Ed.] 
Entry  thereof  12.  Institution  being  given  to  a  clerk,  a  distinct  and  par- 
i?.ter.  ^*  ticular  entry  thereof  is  to  be  made  in  the  public  register  of  the 
ordinary  :  that  is,  not  only  that  such  a  clerk  received  institu- 
tion on  such  a  day,  and  in  such  a  year,  but  if  the  clerk  was 
presented,  then  at  whose  presentation,  and  whether  in  his  own 
right,  or  in  the  right  of  another ;  and  if  collated  or  presented 
by  the  crown,  then  whether  in  their  own  right  or  oy  lapse. 
This  hath  been  the  practice,  as  far  back  as  any  ecclesiastical 
records  remain :  and  it  is  of  great  importance  that  such  entries 
be  duly  made  and  carefully  preserved,  both  to  the  clerk  whose 
letters  of  institution  may  be  destroyed  or  lost,  and  to  the  pa- 
tron, whose  title  may  suffer  in  time  to  come  bv  the  want  of 
proper  evidence  upon  whose  presentation  it  was  tnat  institution 
was  given.  And  it  might  tend  perhaps  to  the  better  observa- 
tion hereof,  if  every  clerk,  after  having  passed  the  examination 
of  the  ordinary,  and  thereupon  obtained  his  fiat,  were  sent  to 
the  proper  office  of  the  register  for  his  letters  of  institution  {z). 
[  169  ]  And  Lord  Coke  says,  *'  Presentations,  admissions,  and  insti- 
tutions are  the  life  of  advowsons :  and  therefore  if  patrons  sus- 
pect that  the  register  of  the  bishop  will  be  negligent  in  keeping 
of  them,  he  may  have  a  certiorari  to  the  bishop,  to  certify 
them  into  the  chancery  (a)."  In  the  book  itself,  the  words  are, 
"  present  admissions  and  intitutions,"  &c.  and  so  it  is  quoted 
by  every  one ;  but  the  sense  seemeth  to  require  (without  over- 
straining the  rules  of  criticism)  that  we  should  suppose  the 
word  "  present,"  with  a  dash,  to  have  been  writ  short  in  the 
original  manuscript  for  "  presentations,"  and  so  mistaken  by 
the  printer.  Of  which  kind  of  errors  there  are  divers  others 
in  that  author's  works,  especially  in  those  which  were  pub- 
lished after  his  death. 
What  is  Evi-  \^A  copy  of  the  bishop's  institution  book  is  not  evidence  of 
^^Uw!*^  a  presentation  by  a  patron  to  a  living  (6).  When  a  blank  is 
left  in  the  register  of  an  institution  or  collation  for  the  patron's 
name,  parol  evidence  of  common  report  is  admissible  to  prove 
who  was  the  patron  (c). — Ed.]] 
Utters  teitu  13.  The  clcrk  being  instituted,  the  institution  is  good,  with- 
moniai  there-  ^^^  ^^^  ^^^  ^^j..  ^^^  ^^le  ordinary  is  wont  to  n^e  letters 

testimonial  thereof  (^. 
Seal.  14.  It  is  not  material  what  seal  the  ordinary  doth  make  use 

of  in  that  case  (e). 

Thus  m  the  case  of  Cort  and  the  Bishop  of  St.  I>€and's, 
H.  9  Car.,  the  Chancellor  of  St  David's  had  misule  use  of  the 

[s)  Gibs.  813.  (c)  IMeath  (BiiAcp)   v.   Bdfeld 

a)  2  Inst  358  b.  {Lord),  1  Wils.  215.] 

6)  ITtUard  ▼.  SnMeorCf  2  Wlk.        (d)  Wats.  c.  15. 


866.1  (e)  Ibid. 
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Biahop  of  London^s  seal ;  and  it  was  adjudged  to  be  well  enough, 
because  it  is  the  act  of  the  court  which  makes  the  institution, 
and  the  instrument  is  only  a  testimonial  of  that  act;  and  the 
seal  used  (whatever  it  be)  shall  be  taken  to  be  the  seal  of  the 
person  institutinff  for  that  time  (/)• 

15.  Last  of  cul,  the  ordinary  executeth,  and  delivereth  to  [  170  ] 
the  party  instituted,  a  written  mandate  to  the  archdeacon  or  Mandate  to 
other  proper  person  to  induct  him  (a).  *"**»«'• 

1&  By  the  31  Eliz.  c  6,  s.  6»  "  If  any  person  shall  for  any  p^. 
reward  or  other  profit,  or  any  promise  or  other  assurance 
thereof,  directly  or  indirectly  (other  than  for  usual  and  lawful 
fees),  admit,  institute,  instal,  induct,  invest,  or  place  any  person 
in  or  to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or 
other  living  ecclesiastical,  he  shall  forfeit  the  double  value  of 
one  year's  profit  thereof,  and  the  same  shall  be  void  as  if  such 
person  were  naturally  dead. 

By  a  constitution  of  Archbishop  Langton,  "  No  prelate  shall 
extort  any  thing,  or  sufier  any  thing  to  be  extorted  by  his 
officials  or  archdeacons,  for  institution,  or  putting  into  posses- 
sion, or  for  any  writing  concerning  the  same  to  be  made  (A)." 

And  by  a  constitution  of  Archbishop  Stratford,  "  We  do 
ordain,  that  for  the  writing  letters  of  institution  or  collation, 
no  more  shall  be  taken  than  12d. ;  but  the  ordinaries  shall 
allow  stipends  to  their  officers,  wherewith  they  shall  be  con- 
tented. And  for  the  sealing  of  such  letters,  or  to  the  marshals 
of  the  bishop*s  house,  or  porters,  nothing  shall  be  paid.  And 
if  any  person  shall  take  any  thing  contrary  to  the  premises,  he 
shall  restore  double  within  a  month :  otherwise,  if  he  is  a 
clerk  beneficed,  he  shall  be  suspended  firom  his  office  and 
benefice  ;  if  he  is  not  beneficed,  or  a  lay  person,  he  shall  be 
interdicted  from  the  entrance  of  the  church  until  he  shall  make 
satisfiurtion  as  aforesaid  (t). 

But  generally,  the  ecclesiastical  fees  at  this  day  are  regulated 
by  the  practice  and  custom  of  every  diocese,  according  to  a 
iMe  confirmed  by  Archbishop  Whitgift,  and  as  is  directed  by 
the  135th  canon. 

17.  The  clerk  by  institution  or  collation  hath  the  cure  of  Effector  1d* 
souls  committed  to  him,  and  is  answerable  for  any  neglect  in  coiuuod.^'^ 
this  point  (A). 

And  as  to  the  temporalties :  whereas  presentation  doth  give 
to  the  clerk  a  right  ad  rem^  so  institution  or  collation  do  give 
him  a  right  in  re :  and  therefore  in  virtue  of  collation  as  well 
as  of  institution,  the  clerk  may  enter  into  the  glebe,  and  take 
the  tithes ;  though  for  want  of  induction,  he  cannot  yet  grant 
or  sue  for  them  (/). 

(/)  Cro.  Car.  341.  (k)  Johnf.  74. 

(g)  Jobns.  74.  (/)  GiiM.  813.    See  Ath.  135,  who 

(A)  Lind.  137.  says,  "  cotkuuo  pralati  m  pinguiu8 

(i)  Lind.  222.  inducU:' 
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Why  lustila- 
tioD  does,  and 
Collation  does 
not,  make  a 
plenarly. 


Trial  or  In. 
•lilnllon. 


Saper-irisliCn. 
tion. 


Fint  Fraiu 
to  be  com- 
ponnded  for 
after  Instlta- 
tion. 

[172] 


But  herein  collation  and  institution  differ ;  that  by  institu- 
tion, the  church  is  full,  and  plenarty  by  six  months  is  pleadable 
against  all  persons  but  the  king,  and  against  the  king  also 
when  he  claimeth  in  the  right  of  a  common  person :  but  by 
collation  the  church  is  not  full,  nor  is  plenarty  by  collation 
pleadable,  but  the  right  patron  may  bring  his  writ  and  remove 
the  collatee  at  any  time ;  unless  he  be  such  patron  who  hath 
also  right  to  collate,  for  against  him  plenarty  by  collation  is 
pleadable.  And  the  reason  why  collation  doth  not  make  a 
plenarty  is,  because  then  the  bishop  would  be  judge  in  his 
own  cause,  to  the  great  prejudice  of  patrons ;  and  therefore 
the  bishop's  collation  in  this  respect  is  interpreted  no  more 
than  a  temporary  provision  for  celebration  of  divine  service, 
until  the  patron  do  present  (m). 

18.  Institution  is  properly  cognizable  in  the  Ecclesiastical 
Court ;  but  if  after  induction  a  man  is  sued  there,  supposing 
his  institution  was  void,  that  shall  be  tried  in  the  temporsd 
court,  because  by  the  induction  the  person  hath  a  freehold  in 
the  benefice,  which  must  be  tried  at  common  law  (n). 

19.  A  church  being  full  by  institution,  if  a  second  institu- 
tion is  granted  to  the  same  church,  this  is  a  super-institution. 
Concerning  which,  two  things  have  been  resolved :  1.  That 
the  super-human  institution,  as  such,  is  properly  triable  in  the 
spiritual  court.  2.  That  it  is  not  triable  there,  in  case  induc- 
tion hath  been  given  upon  the  first  institution  (o).  Petty,  in- 
cumbent of  a  church  in  Cornwall,  travelled  into  Achaia  and 
other  parts  of  Greece  ;  and  it  not  being  known  whether  he  was 
alive  or  dead,  Glanville  was  presented,  instituted,  and  inducted, 
and  Petty  libelled  against  him  in  the  ecclesiastical  court  to  try 
the  super-institution ;  and  Noy  moved  for  a  prohibition  ;  for 
since  the  induction,  the  ecclesiastical  court  cannot  try  the  super- 
institution;  and  Glanville  being  then  in  his  first  fruits,  the 
prohibition  was  granted  (;?). 

The  advantage  of  a  super-institution  is,  that  it  enables  the 
party  who  obtains  it,  to  try  his  title  by  ejectment,  without 
putting  him  about  to  his  qtiare  impedit :  but  many  inconveni- 
ences following  from  thence  (as  the  uncertainty  to  whom  tithes 
shall  be  paid,  and  the  like),  this  method  hath  been  justly  dis- 
couraged (y). 

20.  By  the  26  Hen.  8,  c.  3,  s.  2,  "  Every  person  before  any 
actual  or  real  possession  or  meddling  with  the  profits  of  his 
benefice,  shall  pay  or  compound  for  the  first  fruits  to  the  king's 
use,  at  reasonable  days,  and  upon  good  sureties." 

Q  Vict  c.  20,  transfers  the  collection  of  first  firuits  and 
tithes  to  Queen's  Anne's  Bounty  Ofiice. 

(m)  Gibe.  813;  Wats.  c.  12;  Co.        (p)  Litt.Rep.  140.   Seeal8o2Lev. 


Litt  344  b ;  6  Rep.  29,  Grten's  case,    12 
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n)  2  Roll's  Abr.  294. 
o)  Gibs.  813. 


(q)  Gibs.  813. 


[[First  fruits  are  paid  three  months  after  institution ;  tenths 
usiudly  at  Christmas. — Ed.)] 


VI.  Induction. 

1.  After  institution  given^  the  ordinary  issues  a  mandate  for  Mandate  or 
induction,  directed  to  the  person  who  hath  power  to  induct.  ^**'»«»*<>"- 
And  this  person,  of  common  right,  is  the  archdeacon.  But 
by  prescription  or  composition,  others  as  well  as  archdeacons 
may  make  inductions ;  for  by  prescription  the  dean  and  chapter 
of  Litchfield  do  make  induction,  and  so  do  the  dean  and 
chapter  of  St.  Paul's  (r). 

So  if  a  church  is  exempt  firom  archidiaconal  jurisdiction  (as 
many  churches  are),  then  the  mandate  is  to  be  directed  to  the 
chancellor  or  commissary ;  and  if  it  be  a  peculiar,  then  to  the 
dean  or  jud^e  within  such  peculiar.  And  when  an  archbishop 
collates  by  lapse,  or  when  a  see  is  vacant,  the  mandate  goes, 
not  to  the  officer  of  the  archbishop,  but  of  the  bishop  (5). 

If  a  bishop  dies,  or  is  removed,  after  institution  given,  and 
whilst  a  mandate  of  induction  is  either  not  issued  or  not  exe* 
cuted,  the  clerk  may  repair  to  the  archbishop  for  a  mandate  of 
induction.  This  is,  because  the  authority  of  the  bishop  is 
determined,  and  that  authority  devolved  to  the  archbishop  as 
guardian  of  the  spiritualties  sede  vacante.  And  the  same  rule 
takes  place  if  the  bishop  is  visited,  and  his  jurisdiction  sus* 
pended,  after  institution  and  before  induction.  And  though 
such  mandate  is  not  executed  before  a  new  bishop  is  confirmed 
(who  then  hath  authority  to  grant  it),  but  is  executed  after,  it 
shall  not  be  void  (because  it  is  the  act  of  one  who  hath  autho* 
rity  throughout  his  province)^  but  only  voidable  at  most ;  as 
was  determined  in  the  Exhequer  Chamber,  M.  29  Car.  2,  in 
the  case  of  Robinson  and  WoUey ;  a  contrary  judgment,  which 
had  been  given  in  the  Court  of  King's  Bench  (viz.  that  it  was 
void),  being  at  the  same  time  reversed  (t). 

It  seemeth  not  clear  from  the  words  of  the  several  stamp 
acts  whether  the  ordinary's  mandate  for  induction  shall  be  on 
a  2/.  or  on  a  Ss.  stamp ;  the  words  are, — Every  licence  that 
shall  pass  the  seal  of  any  bishop,  chancellor,  or  other  ordinary, 
shall  be  on  a  2/.  stamp ;  every  obligatory  instrument,  procura-*  [  173  ] 
turn,  or  other  notarial  act,  on  a  5s.  stamp. 

TThe  words  of  55  Geo.  3,  c.  184,  schedule  part  1,  are, — 

j^Licence  of  any  kind  not  otherwise  charged  in  this  schedule 
which  shall  pass  the  seal  of  any  archbishop,  bishop,  or 
chancellor  or  other  ordinary,  or  of  any  ecclesiastical  court 

(r)  WatB.  c.  15.  Sir  T.  Jones'  Rep.  78,  reversing,  in 

(«)  Gibs.  815.  the  Exchequer,  the  judgment  of  the 

(I)  Gibs.  815 ;  IRobimon  v.  Wolley,    Court  of  King's  Bench.  J 
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in  England,  or  which  shall  be  granted  by  any  presbytery 

or  other  ecclesiastical  power  in  Scotland     -      £S    0    0 

[[Notarial   act  whatsoever  not  otherwise   charged  in  this 

schedule  - £0    50 

[[And  for  every  sheet  or  piece  of  paper,  parchment,  or  vellum 
upon  which  the  same  shall  be  written  after  the  first,  a 
fiirther  progressive  duty  of        -        -        -      £0    5    0 
—Ed.;] 
The  archdeacon,  or  other  person  to  whom  the  mandate  is 
directed,  either  maketh  the  induction  in  person,  or  directeth  hu 
precept  unto  others  to  do  it  (m). 
iIidac?[on^         2.  And  the  induction  is  to  be  made  according  to  the  tenor 
and  language  of  the  mandate,  by  vesting  the  incumbent  with 
full  possession  of  all  the   profits  belonging  to  the  church. 
Accordingly  the  inductor  usually  takes  the  clerk  by  the  hand, 
and  lays  it  upon  the  key,  or  upon  the  ring  of  the  church  door, 
or  if  the  key  cannot  be  had,  and  there  is  no  ring  on  the  door, 
or  if  the  church  be  ruinated,  then  on  any  part  of  the  wall  of 
the  church  or  church-yard,  and  saith  to  this  effect :  "  By  virtue 
of  this  mandate,  I  do  induct  you  into  the  real,  actual,  and  cor- 
poral possession  of  this  church  of  C.  with  all  the  rights,  pro- 
fits, and  appurtenances  thereto  belonging."    After  which,  the 
inductor  opens  the  door,  and  puts  the  person  inducted  into  the 
church,  who  usually  tolls  a  bell  to  make  his  induction  public 
and  known  to  the  parishioners.     Which  being  done,  the  cler- 
gjrman  who  inducteth  indorseth  a  certificate  of  his  induction 
on  the  archdeacon's  mandate,  and  they  who  were  present  do 
testify  the  same  under  their  hands  (or). 

If  the  inductor  or  person  to  be  inducted  be  kept  out  of 
the  church  or  parsonage-house  by  laymen,  the  writ  de  vi  laiea 
removenda  lies  for  the  clerk,  which  is  directed  out  of  chancery 
to  the  sheriff  of  the  county  to  remove  the  force,  and  (if  need  be), 
to  arrest  and  imprison  the  persons  who  make  resistance  (y). 

If  any  other  clergyman  presented  by  the  same  patron  with 
the  person  to  be  inducted,  doth  keep  possession,  then  a  spo- 
liation  is  grantable  out  of  the  spiritual  court,  whereby  the  pro- 
fits shall  be  sequestered  till  the  right  be  determined  (2). 

But  donatives  are  given  and  fully  possessed  by  the  single 
donation  of  the  patron  in  writing,  without  presentation,  insti- 
tution, or  induction  (a). 

So  if  the  king  doth  grant  one  of  his  fi*ee  chapels,  the  grantee 
shall  be  put  in  possession  by  the  sheriff  of  the  county,  and  not 
by  the  ordinary  of  the  place  (6). 
And  in  some  places,  a  prebendary  shall  have  possession 

(ti)  Gibs.  815.  481  ;   and    The   King  v.   Zakar,   3 

(x)  Johns.  77;  Wate.  c.  15.  Bulstr.  R.  92. 

(y)  Johns.  77;  rRofter/«v.-4g»Mm-        (;rWohns.  75. 
detham,  Moore's  Rep.  462^  see  also        (a)  Gibs.  819. 

(6)  Wats.  e.  15. 
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without  induction  ;  as  at  Westminster,  where  the  king  makes 
his  collation  by  his  letters  patent,  and  thereupon  the  party  enters 
upon  the  prebend  without  other  induction,  and  it  is  good, 
^d  in  some  places  the  bishop  makes  the  induction,  and  in 
some  places  others  make  it,  and  the  usage  generally  shall  hold 
place  fc). 

But  the  possession  of  sinecures  must  be  obtained  by  the 
same  methods  by  which  the  possession  of  other  rectories  and 
vicarages  is  obtained,  namely,  by  presentation,  institution,  and 
induction  {d). 

3.  By  a  constitution  of  Archbishop  Stratford,  it  is  ordained,  F«e  for 
that /or  the  writing  letters  of  institution  or  collation,  and  com- 
missions to  induct,  or  certificates  of  induction,  no  more  shall  be 
taken  than  \2d.{e) 

Which  sum  was  considerable  in  those  days,  being  nearly 
equal  to  20s.  now. 

But,  (as  was  said  before  of  institution),  these  fees  are  ge- 
nerally regulated  according  to  the  custom  of  the  respective 
places. 

But  as  to  the  expenses  of  the  induction  itself,  it  is  directed 
more  at  large  by  a  constitution  of  the  same  archbishop  as 
followeth :  "  We  do  decree,  that  they  who  are  bound  by  the 
mandate  of  their  superior  to  induct  clerks  admitted  to  eccle- 
siastical benefices  shall  be  content  with  moderate  expenses  for 
such  induction  to  be  made,  that  is  to  sav,  if  the  archdeacon  in- 
duct, he  shall  be  satisfied  with  40d.;  if  his  official,  he  shall  be 
contented  with  2^.;  for  all  and  every  the  expenses  of  themselves 
and  their  servants  for  their  diet ;  reserving  nevertheless  to  the 
person  inducted  his  option  whether  he  will  pay  this  procuration 
to  the  inductor  and  his  attendants  in  such  sum  of  money,  or  in 
other  necessaries.  And  if  more  than  this  shall  be  taken  by 
the  inductors  by  reason  of  the  premises,  or  if  they  shall  take 
any  more  for  making  the  induction  by  themselves  m  their  own 
persons,  or  if  they  shall  delay  by  artificial  pretences  to  make 
and  deliver  to  the  clerks  inducted  letters  certificatory  of  their 
induction ;  they  who  shall  be  unduly  culpable  in  this  behalf, 
shall  be  supended  from  their  ofiSce  and  entrance  into  the  church, 
until  they  shall  make  restitution  (/). 

That  they  toho  are  bound.']  By  this  it  appears  that  it  is  not 
in  the  archdeacon's  power  to  induct  or  not  mduct  after  he  hath 
received  the  mandate  from  his  superior,  because  he  is  bound  to 
obey  his  mandates,  and  so  this  importeth  a  necessity  (g). 

Jjy  the  Mandate.']  For  neither  the  archdeacon  nor  any  other 
ought  to  induct  any  person  into  a  church  without  a  mandate 
from  the  person  instituting  (A). 

(f)  Wate.  c.  15.  (/)  Lind.  140. 

{d)  Gibs.  818.  (g)  Ibid, 

(e)  Lind.  222.  (h)  Ibid, 
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Of  their  Superior.']  As,  of  the  archbishop,  or  any  other, 
to  whom  by  rignt  or  custom  institution  belongeth  (£)• 
[  175  ]       ^or  suck  Induction  to  be  made.]   That  is,  for  the  expenses 
concerning  the  induction  (i). 

If  the  Archdeacon  induct.]  For  it  is  his  office  (saith  Lind- 
wood),  to  induct  persons  admitted  to  ecclesiastical  benefices 
into  corporal  possession  of  the  said  benefices  (/). 

He  shall  be  satisfied  with  4iOd.]  Which  sum  in  those  days 
was  sufficient  (Lindwood  says\  for  four  persons  and  as  many 
horses,  together  with  one  sumpter  horse  (m). 

If  his  Official.]  So  that  is  not  required  in  the  induction 
that  the  archdeacon  perform  this  act  in  his  own  person,  but  he 
may  execute  it  by  another  (n). 

He  shall  be  contented  with  2s.]  Namely,  for  two  or  three 
horses  at  the  most  (o). 

For  their  Diet.]  To  wit,  victuals  for  themselves  and  pro- 
vender for  their  horses  for  one  day  and  night  {p). 

Reserving  nevertheless  to  the  Person  inducted  his  option.] 
Which  at  this  day  (Dr.  Gibson  saith),  the  person  inducted  hath 
lost  by  custom  (g). 

Whether  he  will  pay  this  Procuration  in  such  sum  of  money."] 
Namely,  of  40d.  when  he  is  inducted  by  the  archdeacon,  or  Ss* 
when  he  is  inducted  by  his  official.  But  what  if  he  be  in- 
ducted (saith  Lindwood),  by  any  other  than  by  the  archdeacon 
or  his  official,  but  by  the  archdeacon's  mandate ;  whether  then 
may  the  archdeacon  take  any  thing  for  such  induction  ?  I  think 
not,  (he  says),  but  such  inductor  shall  have  firom  the  inducted 
his  necessary  expenses  suitable  to  his  degree  under  the  like 
moderation  as  is  appointed  for  the  ai*chdeacon  or  his  official  (r). 

If  more  than  this  shall  be  taken  by  the  Inductors  by  reason 
of  tke  premises.]  But  whether  may  the  archdeacons,  besides 
the  expenses  for  their  diet,  (as  the  constitution  expresseth  it), 
take  any  thing  of  the  person  inducted  in  the  name  of  fees  to 
be  paid  to  himself  and  his  officers  (as  perhaps  where  it  hath 
been  the  custom  to  pay  something  certain  on  such  account), 
without  incurring  the  penalty  of  this  constitution  ?  It  seemeth 
(saith  Lindwood)  that  they  may,  to  wit,  for  their  personal 
labour,  and  other  necessary  expenses,  exclusive  of  their  diet 
as  aforesaid,  that  is  to  say,  without  incurring  the  penalty  here- 
by inflicted,  for  the  constitution  doth  not  prohibit  them  ex-' 
pressly,  and  penal  laws  are  to  be  taken  strictly.  But  they 
may  be  otherwise  punished  as  simonists  (5). 

Letters  certificatory,]  Whereby  according  to  their  mandate 
the  inductors  do  certify  whether  they  have  actually  inducted 

(0  Lind.  140.  (0)  Ibid. 

{k)  Ibid.  (p)  Lind.  143. 

(/)  Ibid.  (9)  Gibs.  814. 

(m)  Ibid.  (r)  Lind.  140. 

(n)  Ibid.  («)  Lind.  141. 
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ihe  clerk  instituted  or  not ;  and  these  letters  certificatory,  in 
common  speech,  are  called  letters  of  induction  {t). 

They  who  shall  he  unduly  culpable."}  That  is,  without  rea- 
sonable cause  or  just  impediment  (u). 

4.  After  institution  the  clerk  is  not  complete  incumbent  till  Efleci  or 
after  induction,  or,  as  the  canon  law  calls  it,  corporal  posses-    "  "**  ^' 
sion.     Nor  does  the  avoidance  of  a  former  benefice  take  place, 

so  that  a  lapse  shall  accrue  to  the  ordinary  till  induction  to  the 
second  (x).  For  by  this  it  is,  that  he  becomes  seised  of  the 
temporalties  of  the  church  so  as  to  have  power  to  grant  them 
or  sue  for  them;  by  this  he  is  imexceptionably  entitled  to  plead 
(as  occasion  shall  require),  that  he  is  parson  imparsonee ;  and 
by  this  also  the  church  is  full,  not  only  against  a  common  per- 
son (for  so  it  is  by  institution),  but  also  against  the  king ;  and 
by  consequence,  it  is  completely  ftill,  and  the  clerk  is  complete 
incumbent  or  possessor.  On  which  account  it  is  compared, 
in  the  books  of  common  law,  to  livery  and  seisin ;  by  which, 
possession  is  given  to  temporal  estates.  And  what  induction 
worketh  in  parochial  cures,  is  effected  by  instalment  into 
dignities,  prebends,  and  the  like,  in  cathedral  and  collegiate 
churches  (y).  Plowden  says,  installation  is  to  be  done  to  the 
prebendary  by  the  dean  and  chapter ;  and  induction  to  the  par- 
son or  vicar  by  the  archdeacon  (z). 

5.  Induction  is  an  act  of  a  temporal  nature.     So  the  books  indaction  or 
of  common  law  every  where  declare  (notwithstanding  it  is  an  c'^n^ce. 
act  of  spiritual  persons  about  a  spiritual  matter ;  because  it 
instates  the  incumbent  in  full  possession  of  the  temporalties, 

as  these  are  opposed  to  the  spiritual  ofRce  or  function.  Upon 
which  account  it  is  cognizable  only  in  the  temporal  courts  (a). 

And  upon  the  like  ground  it  is  held,  that  the  archdeacon,  if 
he  refuse  or  delay  to  induct,  is  not  only  punishable  by  spiritual 
censures,  but  is  sJso  liable  to  an  action  on  the  case  in  the  tem- 
poral court  (b). 

In  the  archbishop's  registry,  mention  is  made  of  appeals  to 
the  archbishop,  where  the  person  who  had  been  instituted  was 
denied  induction,  or  the  mandate  of  induction ;  and  liberty 
given,  in  other  instances,' to  persons  who  pretended  an  interest, 
to  show  cause  why  induction  ought  not  to  be  granted,  after  in- 
stitution given  (c). 

[[The  archdeacon  may  be  sued  in  the  Ecclesiastical  Court, 
or  an  action  on  the  case  lies  against  him  at  common  law,  if  he 
refiise  to  induct  (d). 

[[By  his  induction  the  parson  is  put  in  possession  of  a  part 
for  the  whole,  and  may  maintain  an  action  of  trespass  on  the 

(0  Lind.  140.  (z)  Ibid. 

(u)  Lind.  141.  (a)  Gibs.  815;  Hob.  15:  Lev.  12. 

(s)  3  Bur.  1510.  (6)  Ibid, 

(y)   Gibs.  814;   Plow.  528;  Dy.        (c)  Ibid. 
221  b;  2  Roll.  Rep.  451.  (d)  1  Ventris,  309;  3B.  &  Ad.95. 
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glebe  land,  although  he  has  not  taken  actual  possession  of 
it  {e).  An  Archdeacon  of  Rochester,  when  instituted  and  in- 
ducted into  that  office,  is  ipso  facto  inducted  into  the  prebend 
annexed  to  it  by  royal  grant,  and  may  claim  to  be  sworn  in 
the  prebendary  without  being  installed  (jT). 
Sh?df  moS  C^^^  recent  act  empowers  the  bishop  to  apportion  the  spi- 
more.piriitui  Htual  dutics  of  a  benefice  to  which  more  than  one  person  is 

Perioni  are      incfiHifprl 

[[The  2  &  3  Vict.  cap.  30,  intituled  "  An  Act  for  apportioning 
the  spiritual  Services  of  Parishes  in  which  two  or  more  spiri- 
tual Persons  have  Cure  of  Souls  generally  throughout  the 
Parish;"  after  reciting,  "Whereas  there  are  several  benefices,  in 
every  of  which  more  than  one  spiritual  person  is  instituted  or 
otherwise  admitted  to  the  cure  of  souls  generally  within  the  same: 
And  whereas  it  would  conduce  to  the  spiritual  good  of  the  in- 
habitants if  the  cure  of  souls  were  apportioned  between  or 
irhe^ribere*   ^mong  thc  Said  spiritual  persons  :"    enacts,   "  That  fi-om  and 
SITeTirilal?  ^^^  ^^^  passing  of  this  act  it  shall  be  lawfiil  for  the  bishop  of 
p"*»oS  [n ".  the  diocese  in  which  any  such  benefice  having  more  than  one 
CaJ^orsoSi.,  spiritual  person  instituted  or  otherwise  admitted  or  licensed  to 
ma  ^rder**  '        ^^^^  ^^  ^o\j\^  generally  within  the  same  is  locally  situated, 
•pportion.      from  time  to  time  to  direct  a  decree,  with  intimation,  to  issue 
ritoaiDaUet,  ^om  the  registry  of  the  diocese,  calling  upon  the  spiritual  per- 
l*iown*"*ih?  ^^^^  instituted  or  otherwise  admitted  to  the  cure  of  souls,  and 
contrtiy.       upou  the  churchwardcus  or  chapelwardens  and  other  inhabi- 
tants of  any  such  benefice,  or  any  of  them,  to  show  cause 
before  the  bishop  in  person,  at  a  time  and  place  specified  in 
such  decree,  sucn  time  not  being  within  one  month  from  the 
service  of  such  decree,  and  such  place  being  within  the  diocese, 
why  the  spiritual  duties  of  such  benefice  should  not  be  appor- 
tioned between  or  among  such  spiritual  persons  in  the  manner 
and  in  the  proportions  specified  in  such  decree ;  and  if  at  the 
time  and  place  appointed  cause  to  the  contrary  be  not  shown 
to  the  satisfaction  of  the  said  bishop,  it  shall  be  lawfiil  for  him 
to  issue  an  order  in  pursuance  of,  and  in  conformity  with  such 
decree,  or,  if  cause  be  shown,  to  withhold,  amend,  or  vary  such 
order,  as  to  him  may  seem  just  and  proper ;  and  every  such 
order  shall  issue  under  the  hand  and  episcopal  seal  of  the 
bishop,  and  shall,  on  its  being  issued,  be  registered  in  the  re- 
gistry of  the  diocese ;  and  every  such  decree  and  order  shall 
be  served  on  every  such  spiritual  person  thereby  aflected,  and 
on  one  of  the  churchwardens  or  chapelwardens  of  the  bene- 
fice, by  delivering  to  them  a  copy  thereof,  or  leaving  a  copy  at 
the  house  or  leg3  residence  ot  such  spiritual  person,  church- 
wardens or  chapelwardens,  and  on  the  inhabitants  of  the  bene- 
fice, by  affixing  and  leaving  affixed  a  copy  thereof  on  the  doors 

(e)  [Bti/toer  v.  Bulwer,  2   B.  &    Adol.  95  ;  S.  P.  lUx  v.  Bayky,  1  B. 
A.  470.]  &  Adol.  761.] 

(J)  iRex  V.   'Rochtit&r,  3  B.  & 
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of  the  several  churches  or  chapels  of  such  benefice ;  and  a 
copy  of  such  order  shall  be  deposited  and  preserved  by  the 
churchwardens  of  the  parish  or  parishes  within  such  bene- 
fice, or  one  of  them,  in  the  parish  chest  of  every  such 
purish,  and  be  shown  without  fee  to  any  parishioner  requir- 
ing to  see  the  same,  at  reasonable  times ;  and  in  case  any  PrucMdingt 
such  spiritual  person  shall  refiise  or  neglect  to  comply  with  ^^eS^  ?© 
such  order  for  the  space  of  one  month  after  such  service,  *^"gfj,jf*** 
or  if  any  such  spiritual  person  shall  at  any  time  after  such  *  ^' 
service  refuse  or  neglect  to  perform  the  spiritual  duties  of  the 
benefice  in  the  manner  and  proportions  in  and  by  such  order 
directed,  then  and  in  any  or  either  of  such  cases,  it  shall  be 
lawful  for  the  said  bishop  to  proceed  against  such  spiritual 
person  so  neglecting  or  reftising  to  comply  with  such  order  in 
the  same  manner  as  the  bishop  is  empowered  to  proceed  in  the 
case  of  a  spiritual  person  by  reason  of  whose  negligence  the 
ecclesiastical  duties  of  his  benefice  are  inadequately  performed : 
provided  always,  that  any  such  spiritual  person,  or  churchwar-  Appeti. 
den,  chapelwarden,  or  inhabitant,  who  snail  have  appeared  to 
show  cause  against,  and  who  shall  think  himself  aggrieved  by 
any  order  made  by  any  bishop  in  pursuance  of  the  powers 
given  to  the  bishop  by  this  act  may,  within  thirty  days  from 
the  service  of  such  order,  appeal  against  the  same  to  the  arch- 
bishop of  the  province,  and  the  archbishop  shall  hear  and  de- 
termine such  appeal,  and  confirm,  revoke,  or  vary  such  order, 
as  to  him  may  seem  just  and  proper ;  and  if  he  shall  revoke 
or  vary  the  same,  such  revocation  or  variation  shall  be  regis- 
tered in  the  registry  of  the  diocese,  and  be  served,  preserved, 
shown,  and  enforced  as  herein-before  directed  with  regard  to 
the  original  order ;  and  it  shall  be  lawful  for  the  archbishop, 
if  he  shall  think  fit,  to  order  the  appellant  to  pay  the  costs  of 
such  appeal  :  provided  also,  that  in  any  case  in  which  an  ap-  Notice  or 
peal  shaul  be  interposed  by  any  spiritual  person,  notice  thereof  ^pp***- 
shall  forthwith  be  given,  by  or  on  behalf  of  the  bishop  by 
whom  the  order  appealed  from  shall  have  been  made,  to  the 
churchwardens  of  the  parish,  and  to  the  spiritual  persons  having 
the  cure  of  souls  in  such  parish ;  and  all  persons  interested  in 
such  order  shall  be  entitled  to  be  heard  before  the  archbishop 
to  oppose  the  revocation  or  variation  sought  to  be  obtained  by 
the  original  appellant  from  such  order." — Ed.]] 

VI L  Bequisites  after  Induction.  [  177  ] 

1.  By  the  13  &  14  Car.  2,  c.  4,   ''  Every  person  who  shall  To  read  the 
be  presented  or  collated,  or  put  into  any  ecclesiastical  benefice  prli^Tr!  Md 
or  promotion,  shall  in  the  church,  chapel,  or  place  of  publick  fhewinto'*"' 
worship  belonging  to  his  said  benefice  or  promotion,  within 
two  months  next  after  that  he  shall  be  in  the  actual  possession 
of  the  said  ecclesiastical  benefice  or  promotion,  upon  some 
Lord's  day,  openly,  publickly  and  solemnly,  read  the  morning 
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and  evening  prayers,  appointed  to  be  read  by  and  according  to 
the  Book  of  Common  Prayer,  at  the  times  thereby  appointed 
or  to  be  appointed ;  and  afler  such  reading  thereof,  shall 
openly  and  publickly,  before  the  congregation  there  assem- 
bled, declare  his  unfeigned  assent  and  consent  to  the  use  of  all 
things  therein  contained  and  prescribed,  in  these  words,  and 
no  other: — 

"  /,  A.  B.,  do  here  declare  my  un feigned  assent  and  consent  to  all 
and  every  thing  contained  and  prescribed  in  and  by  the  book,  intituled^ 
'  The  Book  of  Common  Prayer  and  Administration  of  the  Sacra- 
ments, and  other  Rights  and  Ceremonies  of  the  Church,  according 
to  the  Use  of  the  Church  of  England  ;  together  with  the  Psalter  or 
Psalms  of  David,  pointed  as  they  are  to  be  sung  or  said  in  Churches; 
and  the  form  or  manner  of  making,  ordaining,  and  consecrating  of 
Bishops,  Priests,  and  Deacons.'  " 

Sect.  6.  ^'  And  every  such  person  who  shall  (without  some 
lawful  impediment  to  be  allowed  and  approved  by  the  ordinary 
of  the  place)  neglect  or  refuse  to  do  tne  same  within  the  time 
aforesaid  (or  in  the  case  of  such  impediment,  within  one  month 
after  such  impediment  removed),  snail  ipso  facto  be  deprived 
of  all  his  said  ecclesiastical  benefices  and  promotions;  and  from 
thenceforth  it  shall  be  lawful  for  all  patrons  and  donors  of  all 
and  singular  the  said  ecclesiastical  benefices  and  promotions, 
according  to  their  respective  rights  and  titles,  to  present  or 
collate  to  the  same,  as  though*  the  person  or  persons  so  ofiend- 
ing  or  neglecting  were  dead." 

SifTy'nin*        ^*  ^y  ^^®  ^^  ^^^^'  ^'  ^^»  ^^'  ^'  ^»  "  ^^^''^  pcrson  admitted 
Artkiei,  with  to  any  benefice  with  cure,  shall  publickly  read  the  articles  of 

of^XSiu'^  religion  therein  mentioned,  agreed  upon  in  convocation  in  the 
year  1562,  in  the  parish  church  of  that  benefice,  with  declara- 
tion of  his  unfeigned  assent  to  the  same :  and  every  person 
admitted  to  a  benefice  with  cure,  except  that  within  two  months 
after  his  induction  he  do  publickly  read  the  said  articles,  in  the 
same  church  whereof  he  shall  have  cure,  in  the  time  of  com- 
mon prayer  there,  with  declaration  of  his  unfeigned  assent 
thereunto,  shall  be  upon  every  such  default  ipso  facto  imme- 

[  178  ]  diately  deprived:  provided,  that  no  title  to  confer,  or  present 
by  lapse,  shall  accrue  upon  any  deprivation  ipso  facto,  but  after 
six  months  after  notice  of  such  deprivation  given  by  the  ordi« 
nary  to  the  patron." 

Admitted  to  any  Benefice  with  Cure.']  This  is  meant  of  such 
benefices  as  have  parochial  churches  belonging  to  them  ;  and 
extends  not  to  dignities  or  prebends  in  cathedral  and  colle- 
giate churches.  And  therefore  where  the  case  was  about 
reading  the  articles,  and  it  was  not  alleged  in  the  declaration 
that  the  benefice  was  a  benefice  with  cure,  it  was  held  to  be 

ill  ( </)• 

The  Articles  of  Religion  therein  mentioned^  The  words  in 

{g)  1  And.  62. 
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the  foregoing  part  of  the  act  are,  "  all  the  articles  of  religion 
vrhich  only  concern  the  confession  of  the  true  Christian  faith 
and  the  doctrine  of  the  sacraments,  comprised  in  a  book,  inti« 
tuled,  '  Articles  whereupon  it  was  agreed  by  the  Archbishops 
and  Bishops  of  both  Provinces,  and  the  whole  Clergy  in  Con- 
vocation, in  the  year  1562:'"  and  as  there  may  be  some  doubts 
whether  this  clause  in  section  3,  referring  to  the  said  articles, 
means  all  the  39  articles  so  agreed  upon  in  convocation,  or 
only  those  of  them  which  concern  the  confession  of  the  true 
faith  and  doctrine  of  the  sacraments,  it  hath  been  thought  ad- 
visable to  read  the  whole  number,  with  declaration  of  assent  to 
the  same. 

Except  that  within  two  Months  after  his  Indtiction.']  Com* 
puting  twenty-eight  days  to  the  month:  for  in  the  case  of 
Brawn  and  Spence,  where  the  induction  was  September  16, 
and  the  articles  were  read  November  15,  this  was  adjudged 
insuflSlcient  (A). 

This  computation  of  twenty-eight  days  to  the  month  differs 
from  the  computation  of  the  six  months  during  which  the  patron 
is  to  present,  which  are  accounted  to  be  182  days,  or  dimidium 
cmni  (t).  But  in  the  case  in  Levinz,  the  reading  of  the  articles 
could  not  be  said  to  be  within  the  two  months,  even  if  the 
months  were  reckoned  according  to  the  calendar.  For  where 
the  computation  is  to  be  made  from  or  after  an  act  done,  the 
day  of  doing  the  act  is  to  be  included  (A). 

But  by  the  statute  of  the  23  Geo.  2,  c,  28.  ''  Whereas  it  hath 
happened,  and  may  happen,  through  sickness  or  other  lawful 
impediment,  that  divers  persons  have  been  and  may  be  hindered 
from  reading  the  said  articles  and  making  the  said  declaration, 
within  the  two  months ;  and  yet  such  person,  after  such  sick- 
ness, or  other  lawful  impediment  removed,  hath  read  or  may 
read  the  said  articles,  and  hath  made  or  shall  make  the  said 
declaration ;  and  it  is  reasonable  that  such  persons  should  be 
deemed  to  have  complied  with  the  true  intent  and  meaning  of  [  179  ] 
the  said  act :  it  is  therefore  enacted,  that  every  person  who 
bath  read  or  shall  read  the  said  articles,  and  hath  made  or  shall 
make  the  said  declaration,  at  the  same  time  that  he  did  read  or 
shall  read  the  morning  and  evening  prayer,  and  declare  his 
unfeigned  assent  and  consent  thereunto  according  to  the  statute 
of  the  13  &  14  Car.  2,  c.  4,  shall  be  and  is  hereby  declared 
and  adjudged  to  have  complied  with  the  true  intent  and  mean- 
ing of  the  said  act  of  the  13  Eliz.,  although  the  same  were 
not  or  may  not  be  read  within  the  space  of  two  months  after 
such  person's  induction  into  any  benefice  with  cure ;  and  every 
such  person  shall  be  freed  and  discharged  from  any  depriva- 
tion or  other  forfeiture  by  virtue  of  the  said  act" 

(A)  1  Lev.  101.  (k)  Doiig.Rep. 464;  I  Raym,  280. 

(0  2  Inst  360;  6  Rep.  61b. 
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In  the  same  Church  whereof  he  shall  have  Cure.]  In  the 
aforesaid  case  of  Brawn  and  Spence,  where  the  keys  of  the 
church  could  not  be  had,  and  so  divine  service  was  performed 
in  the  church  porch,  and  the  articles  read  there ;  this  was  held 
to  be  a  sufficient  reading,  as  Keble  reports  it :  But  by  Levinz, 
what  the  court  there  held  to  be  good  was,  the  reading  of  them 
in  the  porch  of  a  chapel  of  ease  within  the  parish  (2). 

In  the  time  of  common  Prayer  thereJ]  And  therefore  not  to 
be  put  off  till  divine  service  or  common  prayer  is  ended  (m). 

With  Declaration  of  his  unfeigned  Assent  thereunto.']  In 
the  case  of  Smyth  and  Clerk,  the  jury  found,  that  the  incum- 
bent (who  was  sued  in  the  Spiritual  Court  in  order  to  depriva- 
tion for  not  giving  assent  to  the  articles)  did  read  the  articles, 
and  then  said,  '^  I  give  my  consent  unto  them,  so  far  forth  as 
they  agree  with  the  Word  of  God :"  and  it  was  adjudged,  that 
this  was  not  such  an  unfeigned  assent  as  the  statute  intended ; 
but  that  the  assent  ought  to  be  absolute  and  without  condition. 
For  (as  Lord  Coke  saith)  the  act  was  made  for  the  avoiding 
diversity  of  opinions ;  and  by  this  addition  the  party  might,  by 
his  own  private  opinion,  take  some  of  them  to  be  against  the 
Word  of  God :  and  by  this  means  diversity  of  opinions  should 
not  be  avoided,  and  the  act  hereby  made  of  none  effect  (n). 

Shall  be  upon  every  such  Default.]  But  in  a  suit  for  tithes, 
or  the  like,  though  the  parishioner  may  plead,  that  the  parson 
did  not  read  the  Thirty-nine  Articles,  yet  the  law  presumes  the 
[  180  ]  affirmative,  and  (in  that  case)  the  negative  must  be  proved  (o). 
For  it  is  not  to  be  supposed  that  a  man  would  rather  lose  his 
benefice  than  read  the  articles  (p). 

Ipso  facto  immediately  deprived.]  So  as  the  church  is  pre- 
sently void,  without  any  declaratory  sentence;  for  avoidance  by 
act  of  parliament  needeth  not  any  sentence  declaratory,  and  if 
if  did,  the  statute  should  be  defrauded  at  the  ordinary's  pleasure 
if  he  would  not  deprive.  And  this  is  the  received  interpreta- 
tion of  the  statute ;  although  the  contrary  seems  to  be  supposed 
in  the  case  of  Bacon  and  The  Bishop  of  Carlisle  (which  was 
but  six  years  after  making  of  the  act)  as  it  is  reported  by  Dyer; 
inasmuch  as  the  notice  given  by  the  bishop  is  there  declared 
insufficient,  for  this  among  other  reasons,  that  he  did  not  notify 
that  he  had  deprived  the  clerk  by  such  sentence  (g). 

But  after  six  Months  after  Notice  of  such  Deprivation 
given  by  the  Ordinary  to  the  P€UronJ]  In  the  aforesud  case 
of  Bacon  and  The  Bishop  of  Carlisle,  a  question  arose  con- 
cerning the  manner  of  giving  notice.  The  Bishop  of  Carlisle 
had  signified  in  an  instrument  under  seal,  that  Bacon  had  not 
subscribed  to  the  articles,  according  to  the  statute ;  which  in- 


/)  I  Lev.  101.  (o)  Gibs.  817. 

m)  Gibs.  117,  (p)  1  Roll.  Rep.  83. 

n)  Gtl».  817 ;  4lnBt. 924.  (?)  Gibs.  817 ;  4  Inst:  324. 
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strumenty  the  jury  founds  was  publicly  read  in  the  church  by 
the  curate  of  the  place,  and  afterwards  affixed  by  the  apparitor 
to  the  parsonage  house.  But  this  notice  was  declared  insuffi* 
cient,  not  only  because  no  mention  was  made  therein  either  of 
the  patron  or  of  the  deprivation  by  declaratory  sentence ;  but 
chiefly  because  the  notice  ought  to  have  been  given  to  the 
patron  immediately.  And  accordingly,  Lord  Coke  lays  down 
two  quaUfications  of  the  notice  mentioned  in  this  act:  1.  It 
ought  to  be  given  by  a  person  certain,  that  is,  the  ordinary ; 
for  if  any  other,  of  his  own  head,  giveth  notice  to  the  patron,  it 
is  not  material.  S.  The  notice  ought  to  be  certain  and  par- 
ticular, and  therefore  it  is  not  sufficient  for  the  ordinary  in 
such  case,  to  give  notice  that  the  presentee  had  not  read  the 
articles  and  subscribed,  generally ;  but  he  ought  particularly 
to  inform  the  patron  that  he  had  not  so  done,  for  which  default 
he  is  deprived,  and  that  thereupon  it  belongeth  to  the  patron  to 
present  (r). 

3.  By  the  13  &  14  Car.  2,  c.  4,  s.  11,  ''  He  shall  publickly  DeHarition 
and  openly  read  the  ordinary's  certificate  of  his  having  sub-  to  u»  Ebu-'^ 
scribed  the  declaration  of  conformity  to  the  liturgy  of  the  ^^^^ 
Church  of  England  as  it  is  now  by  law  established,  together  r  i oi  -i 
with  the  same  declaration  or  acknowledgment,   upon  some 

Lord's  day  within  three  months  next  after  such  subscription, 
in  his  parish  church  where  he  is  to  officiate,  in  the  presence  of 
the  congregation  there  assembled,  in  the  time  of  divine  service, 
upon  pain  that  every  person  failing  therein  without  some  lawful 
impediment,  to  be  allowed  and  approved  by  the  ordinary  of  the 
place,  23  Geo.  2,  c.  28,  shall  lose  such  parsonage,  vicarage, 
or  benefice,  curate's  place  or  lecturer's  place  respectively ;  and 
shall  be  utterly  disabled  and  ipso  facto  deprived  of  the  same, 
and  the  said  parsonage,  vicarage,  or  benefice,  curate's  place  or 
lecturer's  place,  shall  be  void,  as  if  he  was  naturally  dead  («)." 
A  doubt  hath  been  raised  whether  the  design  of  the  act  was 
that  the  clerk  should  only  read  the  bishop's  certificate  to  the 
congregation,  in  testimony  of  his  having  subscribed  the  decla- 
ration before  him ;  or  whether,  after  having  read  the  certifi- 
cate, he  should  not  also  make  the  same  declaration  again  in 
form  before  the  congregation;  which  point  hath  never  been 
judicially  determined ;  but  the  latter  opinion  is  not  only  more 
safe,  but  hath  also  been  thought  more  agreeable  to  the  tenor 
of  the  act,  than  the  bare  reading  of  the  certificate  (0- 

4.  If  a  parson  or  vicar  claimeth  tithes  in  right  of  the  church  To  keep « 
or  benefice  whereof  he  is  incumbent,  he  is  in  strictness  bound  d^^^^e 
to  prove  his  institution,  induction,  and  all  things  else  required  '"'°*' 
by  law  to  qualify  him  to  be  incumbent  of  that  church  to  which 

the  tithes  belong.    But  if  he  hath  been  for  several  years  in 

(r)  GKbB.  818;  6  Co.  29.  (0  Gflw.  817. 
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f)ossessiony  he  is  not  ordinarily  put  to  prove  these  matters^  un- 
ess  the  defendant  in  his  defence  showeth  some  reasons  why 
these  things  ought  to  be  proved  and  made  out.  But  the  law 
doth  not  determine  how  many  years  the  plaintiff  ought  to  be  in 
the  possession  of  his  benefice,  to  excuse  him  from  being  put 
to  the  proof  of  these  things  ;  but  that  seems  to  be  left  to  the 
discretion  of  the  judge  who  tries  the  cause :  though  it  seemeth 
that  a  small  number  of  years,  as  three  or  four  quiet  possession, 
may  be  sufficient  (ii). 

And. in  the  case  of  Woodcock  and  Smithy  T.  1718,  it  was 
declared  by  the  whole  Court  of  Exchequer,  that  although  at 
law  they  hold  a  parson  or  vicar  to  the  proof  of  his  admission, 
institution,  and  induction,  and  reading  the  articles ;  yet  they 
never  do  it  in  equity  (,r). 

In  the  case  o(  Powel  gmd  Milbank,  M.  13  Geo.  3,  on  an 
action  for  money  had  and  received  to  the  plaintiff's  use,  the 
defendant  pleaded  the  general  issue,  and  the  cause  came  on  to* 
be  tried  before  De  Grey,  chief  justice,  at  the  sittings  after 
[  182  ]  Easter  term.  A  verdict  was  given  for  the  plaintiff  on  the  fol- 
lowing case : — The  plaintiff,  in  1770,  was  nominated  and 
appointed  to  the  donative  of  Chester-le  Street,  in  the  diocese 
of  Durham,  with  cure  of  souls.  He  was  then  in  priest's 
orders,  and  had  subscribed  the  Thirty-nine  Articles,  and  the 
three  articles  in  the  36th  canon,  at  the  time  of  his  ordination : 
but  did  not  prove  at  the  trial  of  the  cause  (though  required  so 
to  do),  that  he  subscribed  the  articles  before  the  Bishop  of 
Durham  as  ordinary  of  the  diocese ;  nor  that  he  had  publicly 
read  the  same  in  the  church  of  Chester-le-Street  aforesaid, 
with  declaration  of  his  assent  to  the  same ;  nor  that  he  had 
subscribed  the  declaration  in  the  statute  of  13  &  14  Geo.  2, 
since  his  nomination  to  the  donative ;  nor  that  he  had  a  licence 
from  the  bishop  to  preach  in  the  said  church  of  Chester-le- 
Donaiivet  Street.  The  question  was,  whether  he  was  in  a  situation  to 
suwtil!*©/*'*  maintain  this  action  ?  The  case  was  argued  in  two  several 
ch"i***n**^  t^r'^sj  ^^^  which  the  lord  chief  justice  delivered  the  opinion 
of  himself,  Gould,  Blackstone,  and  Nares,  justices.  There 
have  been  two  questions  made  upon  this  case :  First,  whether 
an  incumbent  of  a  donative  with  cure  is  obliged  to  conform  to 
the  statutes  of  Elizabeth  and  Charles  II  ?  Secondly,  whether 
in  this  action  it  was  necessary  for  him  to  give  evidence  that  he 
had  performed  the  several  requisites  contained  in  these  sta- 
tutes ?  As  our  opinion  is  founded  upon  the  second  question, 
it  is  not  necessary,  nor  do  we  give  any  judicial  determination 
upon  the  former.  But  we  strongly  incline  to  think  that  dona- 
tives, with  cure  of  souls,  are  within  all  the  reasons,  religious 
as  well  as  political,  upon  which  those  acts  are  founded*  As  to 
the  second  question,  we  are  all  of  opinion,  that  in  the  present 

(ti)  Bohun  of  Tithes,  433.  (x)  Bunb.  25. 


case,  as  no  evidence  was  given  by  the  defendant  to  raise  a 
doubt  whether  the  plaintiff  had  subscribed^  it  was  not  incum* 
bent  on  him  to  give  evidence  of  his  having  actually  done  so. 
The  presumption  always  is,  that  every  man  conforms  to  the 
law ;  and  that  presumption  shall  stand  till  something  appears 
to  shake  it.  Nor  is  the  defendant  hereby  put  upon  proving  a 
direct  negative.  It  is  a  negative  qualified  with  circumstances. 
Some  of  these  ceremonies  are  to  be  performed  publicly  within 
a  limited  time ;  registers  are  kept  of  others.  And  if  evidence 
had  been  given  that  a  person  had  regularly  attended  the  church, 
and  heard  nothing  of  this  matter ;  or  if  a  search  had  been 
made  in  the  bishop's  register,  and  nothing  had  been  found 
therein,  this  would  have  destroyed  the  presumption,  and  put 
the  plaintiff  on  proof  of  his  having  performed  those  requisites.  [  183  ] 
And  he  mentioned  Dr.  SherardCs  case,  before  Mr.  Justice 
Wilmot,  at  Sarum  Assizes,  about  ten  years  before,  where  a 
prebendary  brought  an  ejectment  for  a  house  belonging  to  his 
prebend,  and  was  required  to  show  that  he  had  performed  the 
requisites  necessary  by  law  to  make  him  prebendary ;  the  judge 
held,  that  it  ought  to  be  presumed  he  had  performed  them,  till 
something  appears  to  the  contrary  (y). 

In  order  that  the  clerk  may  be  prepared  to  make  proof  of 
these  matters,  when  called  upon,  it  may  be  convenient  that  he 
have  some  intelligent  persons,  whom  he  may  trust,  present 
when  he  is  inducted ;  and  (if  it  may  be)  the  same  persons  pre- 
sent at  such  time  when  he  shall  perform  the  other  matters 
required  by  the  law  to  be  performed  in  his  parish  church ;  and 
to  the  end  that  they  may  be  able  to  testify  that  all  things  are 
done  as  they  ought  to  be,  the  clergyman  may  desire  them  to 
read  with  him,  or  to  observe  as  he  reads  the  morning  and 
evening  prayer,  and  also  the  Thirty-nine  Articles ;  and  he  ought 
also  to  give  them  a  copy  of  his  certificate  under  the  hand  and 
seal  of  the  bishop,  and  of  the  declarations  which  he  is  to  read ; 
for  otherwise,  if  their  testimony  be  wanted,  it  will  be  hard  for 
them  to  depose  that  he  read  a  true  copy  thereof,  and  that  all 
things  were  done  according  to  law.  And  it  is  also  adviseable 
that  he  make  a  writing  to  be  subscribed  by  his  witnesses,  after 
this  or  the  like  form : — 

We  whose  names  are  undemrttien^  do  hereby  certify  and  declare^ 
that  A,  B.y  rector  ofC,  within  the  diocese  of  D,,  in  the  county  ofE., 
was  in  the  presence  of  us  inducted  into  his  church  of  C.  aforesaid^  by 

F,  G,y  rector  of  H,,  on  the day  of ,  in  this  present  year,  by 

virtue  of  certain  letters  of  induction  made  under  the  hand  and  seal  of 
I.K,,  archdeacon  of  L,,  within  the  diocese  aforesaid^  for  that  purpose 
directed  "  To  all  and  every/'  &c.     And  also  that  the  aforesaid  A.  B, 

on  the day  of ,  in  the  year  aforesaid,  being  the  Lord's  day, 

did  read  in  his  parish  church  aforesaid,  openly,  publicly,  and  solemnly, 
the  morning  and  evening  prayers  appointed  to  be  read  by  and  accord^ 

(y)  Bla.  Rep.  851. 
VOL.  I.  S 
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mg  to  the  hook  intituled^  **  The  Book  of  Common  Prayer,  and 
Administration  of  the  Sacraments,  and  other  Rites  and  Ceremonies 
of  the  Church,  according  to  the  Usage  of  the  Church  of  England, 
together  with  the  Psalter  or  Psalms  of  David,  pointed  as  they  are 
to  he  sung  or  said  in  Churches,  and  the  form  or  manner  of  making, 
ordaining,  and  consecration  of  Bishops,  Priests,  and  Deacons.**  at 
the  time  thereby  appointed :  and  after  such  reading  thereof,  did  openUj 
and  publicly  before  the  congregation  there  asseynoted^  declare  his  im- 
feigned  assent  and  consent  to  the  use  of  all  things  therein  contained 
ana  prescribed,  in  these  words  foUowing :  **  I,  A.  B.  do  here  declare 
my  unfeigned  assent  and  consent  to  ^1  and  every  thing  contained 
and  prescribed  in  and  by  the  book  intituled,  *  The  Book  of  Com- 
mon Prayer  and  Administration  of  the  Sacraments,  and  other  Rites 
and  Ceremonies  of  the  Church,  according  to  the  Use  of  the  Church 
of  England  ;  together  with  the  Psalter  or  Psalms  of  David,  pointed 
as  they  are  to  be  sung  or  said  in  Churches ;  and  the  form  or  manner 
of  making,  ordaining,  and  consecrating  of  Bishops,  Priests,  and 
Deacons :'  "  Also  that  he  did  publicly  and  openly,  on  the  day  and  in 
the  year  aforesaid  [if  it  is  done  on  the  same  day  ;  but  if  it  is  done 
on  any  other  day,  then  the  same  must  be  set  forth  accordingly,  or 
it  may  be  certified  separately  in  a  separate  certificate]  tn  the  parish 
church  aforesaid,  in  the  presence  of  the  congregation  there  assembled, 
in  the  time  of  divine  service,  read  a  certticate  under  the  hand  and 
seal  of  the  Rieht  Reverend  Father  in  God  A.  Lord  Bishop  of  C.  [or 
as  the  case  shall  be]  in  these  i9ord$  fbUoming  [inserting  the  very 
words  of  the  certificate],  and  immediately  qfter  the  reading  thereof, 
at  the  same  time  and  in  tfte  same  place,  the  congregation  aforesmd 
being  then  and  there  present,  did  read  the  declaration  or  acknonfledg' 
ment  contained  in  the  said  certificate,  to  wit,  **  I,  A.  B.  do  declare, 
that  I  will  conform  to  the  liturgy  of  the  Church  of  England,  as  it 
is  now  by  law  established.*'  And  lastly,  that  he  did  on  the  day  and 
in  the  year  aforesaid,  read  the  articles  of  religion,  commonly  called 
the  Thirty-nine  Articles,  agreed  upon  in  convocation  in  the  year  of  our 
Lord  one  thousand  five  hundred  sixty  and  two,  m  the  parish  cnmrth 
aforesaid,  in  the  time  cf  common  prayer  there,  and  did  declare  his 
unfeigned  assent  thereunto.     And  these  things  we  promise  to  testify 

nour  otahs,  if  at  any  time  we  shall  be  laftfuUy  thereunto  reqturei 
itness  whereof  we  have  hereunto  set  our  hands,  this  day  nf 

,  in  the  year  of  our  Lord • 

To  t«ke  also  5.  Finally,  he  shall  within  six  months  after  his  admission 
the  sInSou.  ^^^  ^^^  oaths  of  allegiance,  supremacy,  and  abjuration,  in  one 
of  the  courts  at  Westminster,  or  at  the  general  quarter  sessions 
of  the  peace,  on  pain  of  being  incapacitated  to  hold  the  bene- 
fice, and  of  being  disabled  to  sue  in  any  action,  or  to  be  guar- 
dian, or  executor,  or  administrator,  or  capable  of  any  legacy  or 
deed  of  gift,  or  to  bear  any  office,  or  to  vote  at  any  election  for 
members  of  parliament,  and  of  forfeiting  500/.  (2)  By  6  Geo. 
3,  c.  53,  the  form  of  the  oath  of  abjuration  is  altered.  [^For  the 
6  Geo.  4,  c.  89,  providing  for  the  relief  of  the  incumbents  of 
mortgaged  benefices  in  certain  cases,  see  Appendix. — Ed.]] 

(x)  1  Geo.  St  2,  c.  18 ;  9  Geo.  2,  c.  26. 


TBefore  the  chapter  on  benefices  is  dosed  there  remains  yet  No  Benefice 
to  be  considered  the  act  ISth  of  Eliz.  c.  20,  intituled  "  An  IL'.'!!  be'" 
Act  touching  Leases  of  Benefices  and  other  Ecclesiastical  l^*p^^i^^ 
Livings  with  Cure;"  it  contains  only  two  sections.  13  Eiis.c.'3o 

[^Sect.1  • "  That  the  livings  appointed  for  ecclesiastical  ministers  How  long  the 
may  not  by  corrupt  and  indirect  dealings  be  transferred  toother  B^VeflMthaii 
uses,  (£)be  it  enacted  by  the  authority  of  this  present  parliament,  ^^^^^ 
that  no  kftM  sAtr  the  fifteenth  day  of  May  next  following  the 
beginning  of  this  parliament,  to  be  made  of  any  benefice  or 
ecclesiastical  promotion  with  cure,  or  any  part  thereof,  and  not 
being  impropriated,  shall  endure  any  longer  than  while  the 
lessor  shall  be  ordinarily  resident  and  serving  the  cure  of  such 
benefice  without  absence  above  fourscore  days  in  any  one  year, 
but  that  every  such  lease,  so  soon  as  it  or  any  part  thereof 
shall  come  to  anv  possession  or  use  above  forbidden,  or  imme- 
diately upon  such  absence,  shall  cease  and  be  void ;  and  the 
incumbent  so  ofifending  shall  for  the  same  lose  one  year's  profit 
of  his  said  benefice,  to  be  distributed  by  the  ordinary  among 
the  poor  of  the  parish:  and  that  all  chargings  of  such  benefices  Farther  Pro- 
with  cure  hereafter  with  any  pension,  or  with  any  profit  out  of  uung  herato. 
the  same  to  be  yielded  or  taken,  hereafter  to  be  made,  other 
than  rents  to  be  reserved  upon  leases  hereafter  to  be  made  ac- 
cording to  the  meaning  of  this  act,  shall  be  utterly  void. 

[^SecU  2.  *'  Provided,  that  every  parson  by  the  laws  of  this  The  Panon'g 
realm  allowed  to  have  two  benefices,  may  demise  the  one  of  them  c^ratc*.^  ^^ 
upon  which  he  shall  not  then  be  most  ordinarily  resident,  to 
his  curate  only,  that  shall  there  serve  the  cure  for  him ;  (S)  but 
such  lease  shall  endure  no  longer  than  during  such  curate's 
residence,  without  absence  above  forty  days  in  any  one  year ; 
(8)  this  act  to  continue  to  the  end  of  the  next  parliament." 

[^The  43  Geo.  3,  c.  84,  wholly  repealed  this  act,  but  the 
57  Geo.  S,  c.  99,  repealed  the  4^  Geo.  3,  and  revived  the  13 
Eliz.  c.  ISO,  except  so  far  as  related  to  leases  of  benefices  and 
livings.  (See  title  l.eafi(e0«)  Every  case  that  has  been  de- 
cided upon  this  subject,  and  all  the  principles  which  have 
governed  such  decisions,  are  reviewed  and  discussed  in  the 
judgment  of  Lord  Denman  in  Trinity  Term,  1834,  on  Salt- 
mar$ke  v.  Hewett,  Clerk  (a). 

[['*  Saltmarshe  against  Hewett,  Clerk ;  Shrine  against  TAe  charges  on 
MMitf.    A  rule  nisi  was  obtained  on  behalf  of  the  defendant  in  fonM^r7to 
each  of  these  causes,  for  setting  aside  tlie  warrant  of  attorney,  ^Jj^^^'J^^'  ^* 
judgment,  and  sequestration  therein. 

[^"  The  warrant  of  attorney  (dated  June  SSrd,  1821),  given 
by  the  defendant  to  the  plaintiff  Saltmarshe,  was  to  confess 
judgment  for  86/OOL  and  it  had  a  defeasance  which  recited  as 
follows : — That  Saltmarshe  had  agreed  to  purchase  an  annuity 
for  his,  Hewett's  life,  of  244i.  a  year,  for  1800/. ;  that  the  said 

(«)  I  Ad.  k  El.  812. 
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chnrges  oo  annuity  was,  or  was  intended  to  be,  secured  to  Saltmarshe  by 
fo^irJry'fo  Hcwctt's  bond  in  the  penal  sum  of  3600/.  of  even  date  with 
EiiMb*e°b*  ^'  ^^^  warrant  of  attorney,  and  also  by  indenture  of  the  same  date, 
to  which  Saltmarshe  and  Hewett  were  parties,  and  whereby 
Hewett  charged  the  said  annuity  upon  his  rectory  of  Rother- 
hithe,  and  the  glebe  lands,  &c. ;  that  the  parties  had  agreed 
that  the  said  annuity  should  also  be  secured  by  a  warrant  of 
attorney  from  Hewett  to  confess  judgment  for  3600/.,  which 
Hewett  had  accordingly  executed;  and  that  the  purchase- 
money  had  been  paid  by  Saltmarshe.  After  this  recital,  it  was 
declared  that  the  judgment  on  the  warrant  of  attorney  was  to 
be  entered  up  as  a  collateral  security  only  for  payment  of  the 
annuity,  and  that  no  execution  should  issue  on  such  judgment 
unless  and  until  the  payment  of  the  same  or  some  part  thereof 
should  be  twenty-one  days  in  arrear  after  any  of  the  specified 
days  of  payment;  but  that  in  case  of  such  arrear,  then,  and  so 
often  as  it  should  so  happen,  it  should  be  lawful  for  Saltmarshe 
to  sue  out  such  execution  on  the  said  judgment  as  he  should 
think  fit,  and  also  to  sequester  the  rectory,  and  all  and  singular 
or  any  of  the  glebe  lands,  &c.  thereto  belonging,  or  any  other 
benefice  or  benefices  which  Hewett  might  take  in  lieu  thereof, 
and  for  that  purpose  to  instruct  counsel,  &c.,  to  act  for  both 
the  parties  in  such  proceedings  as  should  be  necessary  to  ob* 
tain  an  immediate  sequestration  of  the  said  rectory  or  other 
ecclesiastical  preferment,  to  the  intent  that,  by  virtue  of  all  or 
any  of  the  ways  aforesaid,  the  said  Saltmarshe,  his  executors, 
&c.  might  recover  the  arrears  of  the  said  annuity,  and  all 
costs,  &c. 

[["  In  Shrine  v.  Hewett,  the  warrant  of  attorney  (dated 
February  18th,  1826),  began  by  reciting  that  Hewett  had 
agreed  to  sell  Skrine  an  annuity  of  256L  per  annum  for 
1950/.,  to  be  secured  by  and  made  chargeable  upon,  and  to  be 
issuing  and  payable  out  of,  all  and  singular  the  rectory  of  £w- 
hurst,  and  the  rectory  of  the  parish  church  of  Rotherhithe,  and 
also  to  be  secured  by  Hewett's  warrant  of  attorney,  and  a  judg- 
ment to  be  entered  up  thereon  for  3900/.  and  costs.  It  then 
recited  an  annuity  deed,  whereby  the  said  annuity  was  to  be 
charged  and  chargeable  upon,  and  issuing  and  payable  out  of, 
the  said  rectories,  and  whereby  it  was  also  declared  that  the 
judgment  was  to  be  considered  as  a  security  for  the  said  an- 
nuity; that  in  case  default  should  be  made  in  the  payment 
thereof  for  twenty-one  days,  it  should  be  lawful  for  Skrine 
to  issue  thereupon  one  or  more  writs  of  Ji*  fa.  de  bonis  eccle- 
siasticts,  and  such  other  writ  or  writs  as  he  should  think  fit 
to  ground  the  same,  indorsed  to  levy  3900/.  and  costs,  in  order 
that  Skrine  might  sequester  all  and  singular  the  glebe  lands^ 
&c.  belonging  to  the  said  rectories,  and  thereby  be  in  posses* 
sion  in  trust  for  better  securing  to  him  all  arrears  then  due  on 
the  said  annuity,  and  all  future  payments  thereof.    The  in- 
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denture  also  stipulated  that  execution  was  not  to  be  sued  out  chAncet  on 
before  default^  but  might  issue  as  often  as  the  annuity  should  conuary'to 
be  in  arrear.    After  this  recital^  the  warrant  of  attorney  pro-  niMbeih  *  *' 
ceededy  ^'  in  pursuance  of  the  said  agreement,  and  for  further 
securing  the  said  annuity/'  to  authorise  the  attornies  to  confess 
judgment  for  3900/.  with  costs.    Judgments  were  entered  up 
on  the  warrants  of  attorney;  and  sequestrations  were  afterwards 
issued  in  two  causes  for  arrears  of  tne  respective  annuities. 

\^"  Lord  Denman,  C.  J. — This  was  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  warrant  of  attorney  in  the  said 
rule  mentioned,  the  judgment  and  writ  of  sequestration,  should 
not  be  set  aside. 

\^"  And  the  question  to  be  decided  is,  whether  that  warrant 
of  attorney  is  void,  as  being  contrary  to  the  statute  of  13  Eliz. 
c.  20.  The  warrant  of  attorney  is  to  confess  judgment  in  an 
action  of  debt  for  3600/.,  and  the  defeasance  thereto,  upon 
which  the  question  turns,  is  in  the  following  form.  (His  lord- 
ship then  read  the  defeasance.)  It  is  therefore  expressly  pro* 
vided,  that  in  case  the  said  annuity,  or  any  part  thereof,  shall 
be  in  arrear  for  a  certain  time  therein  specified, '  then  and  so 
often  as  it  shall  so  happen,  it  shall  be  lawful  for  the  said  A. 
Saltmarshe,  his  heirs,  &c.  to  sue  out  such  execution  or  execu- 
tions, upon  or  by  virtue  of  the  said  judgment,  as  he  or  they 
shall  think  fit,  or  be  advised ;  and  also  to  sequester  the  said 
rectory  of  Rotherhithe,  and  all  and  singular  or  any  of  the  glebe 
lands,  buildings,  &c.  thereto  belonging.'  So  that  if  we  had 
been  called  upon  now  for  the  first  time  to  put  a  construction 
upon  the  act  of  parliament,  it  seems  hardly  to  admit  of  a  doubt 
but  that  the  rectory  of  Rotherhithe  is  charged  with  the  pay- 
ment of  the  annuity  in  the  event  of  its  being  in  arrear,  or,  in 
other  words,  that  the  said  benefice  is  charged  with  a  '  profit, 
out  of  the  same  to  be  yielded  and  taken.'  Cases,  however, 
have  been  brought  under  our  notice,  bearing  (as  they  certainly 
do)  upon  the  point  in  question.  In  support  of  the  rule,  reli- 
ance was  placed  upon  the  case  of  Flight  v.  Salter  (c) ;  and 
against  it,  upon  the  recent  case  of  Colehrook  and  others  v. 
Layton{d).  In  the  former  case  the  warrant  of  attorney  di- 
rectly referred  to  the  annuity  deed,  and  was  declared  to  be 
'  for  the  purpose  of  securing  the  said  annuity,'  and  to  the  end 
and  intent  that  a  sequestration  may  be  obtained  or  procured, 
and  continued  bv  the  said  Thomas  Flight,  his  executors,  &c. 
pursuant  to  the  hereinbefore  recited  indenture.'  In  the  latter 
case  it  was  averred,  by  affidavit,  ^  that  the  warrant  of  attorney 
was  given  for  the  express  purpose  of  charging  the  said  vicarage 
and  curacy  with  the  payment  of  the  annuity,  and  for  the  pur- 
pose of  enabling  the  plaintiffs  to  sue  out  the  before-mentioned 
executions.'    Upon  the  discussion  of  this  case  of  CoUbrook 

(c)  [1  B.  &  Ad.  673.]         ((Q  [4  B.  &  Ad.  578 ;  1  Nev.  &  Man.  374.] 
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chargei  on  and  otkers  v.  Layton,  the  authorities  were  brought  under  the 
wnuJry'io  Consideration  of  the  court,  and  particularly  the  case  of  Flight 
ihe  stainie  of  y.  Salter,  uDOu  which  then,  as  now,  reliance  was  placed  to  set 
aside  the  judgment  entered  upon  the  warrant  of  attorney, 
which  was  then  in  question.  The  Court,  however,  distin- 
guished {and  we  think  rightly)  between  the  impeachment  of  the 
warrant  of  attorney  depending  upon  affidavit,  and  an  ob- 
jection to  the  warrant  of  attorney  which  is  presented  to  the 
notice  of  the  court  upon  the  face  of  the  instrument  itself  And 
accordingly,  as  the  Court  then  thought,  and  we  are  now  of 
opinion,  that  there  was  not  sufficient  relation  or  connection 
between  the  warrant  of  attorney  and  the  annuity  deed  to  show 
that  the  benefice  was  to  be  charged  to  pay  the  annuity,  in  the 
event  of  its  being  in  arrear,  the  rule  to  set  aside  the  judgment 
was  discharged.  In  the  present  case  however,  from  the  lan- 
guage of  the  defeasance,  to  which  reference  has  been  already 
made,  we  are  of  opinion  that  enough  appears  to  shew  that  the 
warrant  of  attorney  was  given  *  to  charge  the  benefice,*  and  is 
therefore  void  by  the  statute.  In  adopting  this  distinction,  we 
think  that  we  are  not  only  deciding  in  conformity  to  the  au- 
thorities and  the  meaning  of  the  statute,  but  are,  probably, 
laying  down  as  intelligible  a  rule  as  can  easily  be  suggested, 
for  preventing  the  recurrence  of  those  questions  which  have 
been  so  frequently  raised,  in  a  very  short  time,  upon  the  con- 
struction of  these  instruments. 

P'  It  seems  proper  to  add,  that  the  authoriUes  cited  to  us 
(with  the  exception  of  Colebrook  and  others  v.  Layton,  which 
is  of  a  more  recent  date),  namely,  Shaw  v.  Pritchard  (e), 
Flight  V.  Salter  (/),  Gibbons  v.  Jaooper  (^),  and  Doe  v.  Car- 
ter (A),  were  brought  under  the  consideration  of  the  Court  of 
Common  Pleas,  in  the  case  of  Newhmd  v.  Watkin  (t).  There 
a  rule  had  been  obtained  to  set  aside  the  plaintiff*s  warrant  of 
attorney,  judgment  and  sequestration.  The  warrant  of  attorney 
is  not  set  out,  but  the  report  states  that  the  defendant,  a  cler- 
gyman«  gave  it  to  the  plaintiff  *  to  enter  up  judgment  for  the 
arrears  of  the  annuity,  and  in  the  warrant  expressly  autnorised 
him  to  issue  sequestration.'  The  court,  having  taken  time  to 
consider,  made  the  rule  absolute,  deciding  that  the  plaintiff 
should  no  further  enforce  his  writ  of  sequestration,  but  should 
not  be  subject  to  an  action  of  trespass.  The  reasons  of  the 
court  are  not  given,  but  the  decision  was  as  already  stated. 

[[''  Upon  the  whole,  we  are  of  opinion  that  this  security  can- 
not be  supported,  and  that  the  rule  must  be  made  absolute. 
[^•'  In  Skrine  v.  Hewett,  Rule  absolute  (A)."— Ed.)] 

(e)  [10  B.  &  C.  241 ;  5  Man.  &  (A)  [8  T.  R.  67, 300.] 

Ry.  180.]  (i)  [9  Binfl.  113.] 

(/)  [1  B.&Ad.673.]  {k)   ri  Aa.  &  EL  812,  819;  3 

(^)  [2  B.  &  Ad.  734.J  Nev.  &  Man.  656  J 
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[[A  composition  with  a  clergyman  in  consideration  that  his  cbarscs  on 
future  income  may  be  received  by  a  trustee,  and  applied  in  ^tlirfi^^'o 
liquidation  of  his  debts,  after  providing  for  a  curate,  is  void  ^^^^^^^^  ®' 
under  the  13th  of  Elizabeth  (/)•  '— 

[[But  by  sect.  21  of  1  &  2  Will.  4,  c.  45,  the  rector  or  vicar  Power  of 
may  for  certain  objects  charge  his  benefice :  it  is  provided  by  seMflce 
that  statute,  that  "^UtL 

["  '  Whereas  it  is  expedient  that  rectors  and  vicars  should  be 
enabled,  under  proper  restrictions,  to  charge  their  rectories  and 
▼icarages  for  the  benefit  and  support  of  chapels  of  ease  situate  within 
such  rectories  and  vicarages,  as  also  in  certain  other  cases ;'  be  it 
therefore  further  enacted.  That  it  shall  be  lawful  for  any  rector  or  Power  to 
vicar  for  the  time  being  of  any  rectory  or  vicarage,  by  a  deed  duly  vSfnTto ' 
executed  by  him,  to  annex  to  any  chapel  of  ease  or  parochial  chapel,  charge  their 
or  to  any  district  church  or  chapel,  or  any  chapel  naving  a  district  vtomTg^g  for 
assicrned  thereto,  whether  already  built  or  hereafter  to  be  built  Uie  Benefit  or 
(such  chapel  of  ease  or  other  chapel  or  church,  with  the  district  or  Sne^i^ 
place  to  which  the  same  belongs,  being  situate  within  the  limits, 
or  within  the  original  limits,  of  the  said  rectory  or  vicarage),  any 
part  or  parts  of  the  tithes  or  other  annual  revenues  belonging  to 
such  rectory  or  vicarage,  or  to  grant  to  the  incumbent  for  the  time 
being  of  any  such  chapel  of  ease  or  other  chapel  or  church,  and  his 
successors,  any  annual  sum  of  money,  to  be  payable  by  equal 
quarterly  or  equal  half-yearly  payments,  and  to  charge  the  same  on 
all  or  any  part  of  such  tithes  or  other  revenues  as  aforesaid,  or  on 
any  lands  or  other  hereditaments  belonging  to  the  said  rectory  or 
vicarage;  and  in  every  case  in  which  any  such  tithes  or  other 
revenues  shall  be  annexed  to  any  such  church  or  chapel  as  aforesaid, 
the  incumbent  for  the  time  being  thereof  shall  thenceforth  have  all 
the  same  remedies  for  recovering  and  enforcing  payment  of  the  pre- 
mises which  shall  be  so  annexed  as  the  rector  or  vicar  for  the  time 
beiug  of  the  rectory  or  vicarage  might  have  had  if  such  annexation 
had  not  been  made ;  and  in  every  case  in  which  any  annual  sum  of 
money  shall  be  so  granted  as  aforesaid,  the  incumbent  for  the  time 
being  entitled  thereto  shall  have  all  such  remedies  for  recovering 
and  enforcing  payment  thereof  by  action  of  debt  against  the  incum- 
bent for  the  time  being  of  the  said  rectory  or  vicarage,  or  by  distress 
upon  the  hereditaments  to  be  charged  therewith,  or  otherwise,  as 
shall  in  that  behalf  be  specified  and  given  by  the  deed  by  which 
the  grant  shall  be  made :  Provided  always,  tnat  every  such  srant 
and  annexation  shall  be  made  with  the  consent  of  the  archbishop 
or  bishop  of  the  diocese  within  which  the  rectory  or  vicarage  shall 
be  situate  (or  if  the  rectory  or  vicarage  shall  be  situate  within  a 
peculiar  jurisdiction  belonging  to  any  archbishop  or  bishop,  then 
with  the  consent  of  the  archbishop  or  bishop  to  whom  such  peculiar 
jurisdiction  shall  belong),  and  also  with  the  consent  of  the  patron 
or  patrons  of  the  said  rectory  or  vicarage,  such  consent  to  be  tes- 

(Q  lAlchin  V.   Hopkins,  4  M.  &  bishop  of  York,  6  Simon,  224;  Moore 

Scott,  615;  1  Bing.  N.  R.  99.    See  Ramsden,  3  Nev.  &  P.  180.    As  to 

alao  Johnson  v.  Brazierf  3  Nev.  &  warrant  of  attorney,  Bendry  v.  Frice, 

M.  653 ;    1  Ad.  &  Ell.  624 ;   Cottle  7  Dowl.  P.  C.  753 ;  Bishop  v.  Batch, 

V.  Warrineton,  5  B.  &  Ad.  447;  2  ibid.  763;  4  Jur.  318.— Ed.] 
Nev.  &  M.  227 ;  Metcalfe  v.  Arch- 
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tified  by  the  said  archbisliop  or  bishop,  and  the  said  patron  or  pa- 
trons respectively  executing  the  instrument  by  which  the  annexation 
or  grant  shall  be  made." 

QSect.  22,  reciting  that  by  68  Geo.  3,  c.  45, 

["  Provision  was  made,  under  certain  restrictions,  for  enabling 
any  parish  to  be  divided  into  two  or  more  distinct  parishes,  and 
for  apportioning  in  such  cases  the  glebe  lands,  tithes,  moduses,  or 
other  endowments  between  the  respective  divisions;  and  it  was 
thereby  provided  with  respect  to  every  such  case,  that  during  the 
incumbency  of  the  existing  incumbent  of  the  parish  every  new 
church  intended  as  the  parish  church  of  any  division  intended  to 
become  a  distinct  parish  should  remain  a  chapel  of  ease  :" 

[[Proceeds  to  enact, 

["  Tliat  the  power  last  hereinbefore  contained  shall  not  be  exer- 
cised for  the  purpose  of  making  an  annexation  or  grant  to  any  chapel 
of  ease  situate  within  any  division  which  under  the  provisions  of  the 
said  last -recited  act  shall  be  intended  to  become  a  distinct  parish." 
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LIT  was  enacted  by  the  29  Car.  2,  c.  8  (which  has  been  since 
^  extended  by  1  &  2  Will.  4,  c.  45.  and  1  &  2  Vict.  c.  107,  and 
3  &  4  Vict.  c.  113,  8. 76),  that  augmentations  of  poor  benefices 
may  be  made  according  to  the  manner  therein  provided,  free 
from  the  restrictions  of  the  mortmain  statutes  (m). 
Aopnenu-  [J^^^  ^  ^^^ •  ^f  c*  &>  intituled  ''  An  Act  for  confirming  and 
iftswiii.4.  perpetuating  Augmentations  made  by  Ecclesiastical  Persons 
to  small  Vicarages  and  Curacies,"  has  been  given  under  the 
title  iapproprfatfon,  p.  80.  On  the  15th  of  October,  18S1, 
the  statute  1  &  2  Will.  4,  c.  45,  was  passed,  to  extend  the 
provisions  of  the  act  of  Charles,  and  for  other  purposes ;  but 
its  operation  is  limited  by  sect.  30  to  England  and  Wales. 

[;i.  Partial  Repeal  o/29  Car.  2,  6y  1  ^  2  WiU.  4,  c.  45. 

[[After  reciting  a  large  portion  of  the  act  of  Charles,  the 
1  &  2  Will.  4,  c.  45,  enacts, 

["  That  the  said  recited  provision  by  which  the  amount  of  any 
augmentation  is  restricted  and  limited  to  one  moiety  of  the  clear 

(m)  [See  the  43  Geo.  3,  c.  108,  under  title  jfit$t  ;ftnii%;  and  55 

"  An  Act  for  promoting  the  building  Geo.  3,  c.  147;  56  Geo.  3,  c.  52;  1 

of  Churches,  Houses  of  Residence,^*  Geo.  4,  c.  6 ;  6  Geo.  4,  c.  8 ;  7  Geo. 

&c.  under  title  Hlortmain.     See  also  4,  c.  66 ;    as  to  the  purchase  and 

similar  provisions  in  favour  of  Queen  exchange  of  estates  and  parsonages 

Anne's  Bounty,  by  statutes  2  &  3  by  incumbents,  under  title  dr|ail0t. 

Anne,  ell;  43  Geo.  3,  c.  107;  2  &  See  also  title  Jbrtoolf  and  ttniOlt.— 

3  Vict.  49 ;  3  &  4  Vict.  c.  20,  s.  5,  £d.] 
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yearly  value  above  all  reprises  of  the  rectory  impropriate  out  of  **J^"'-*' 

inrhich  the  same  should  be  granted  and  reserved,  shall,  so  far  as '. — '. — 

relates  to  any  augmentation  which  may  be  granted  after  the  passing 
of  this  act,  be  and  the  same  is  hereby  repe^ed." 

[[Sect.  10  (which  see  below)  further  repeals  so  much  of 
Charles's  act,  as  requires  an  express  continuance  of  the  aug- 
mentation in  new  leases. 

[[2.  Explanation  of  29  Car.  2. 

[Sect  2.  "  *  And  whereas  doubts  may  arise  by  reason  of  the  BxpUioiBg 
mention  of  portion  of  tithes  in  the  said  recited  act;*  be  it  enacted,  pj^itoi"** 
That  the  provisions  of  the  said  recited  act  shall  extend  to  any  aug-  Tithe*,  &c. 
mentation  to  be  made  out  of  tithes,  although  the  same  may  not  be 
a  portion  of  tithes ;  and  further,  that  it  shall  be  lawful,  under  the 
power  given  by  the  said  recited  act,  to  grant,  reserve,  or  make 
payable  any  such  augmentation  as  aforesaid  to  the  incumbent  of 
any  church  or  chapel  within  the  parish  or  place  in  which  the  rectory 
impropriate  shall  lie,  or  in  which  the  tithes  or  portion  of  tithes 
shall  arise,  (as  the  case  may  be,)  whether  such  incumbent  shall  be 
a  vicar  or  curate,  or  otherwise :  Provided  also,  that  no  such  aug- 
mentation shall  be  made  payable  to  any  other  person  whomsoever." 

[[3.  Extension  of9ld  Car,  2,  far  the  future. 

[Sect  8.  "  That  in  every  case  in  which  any  augmentation  shall  Recited  Act 
at  any  time  hereafter  be  granted,  reserved,  or  made  payable  to  the  Aagmenta-^ 
incumbent  of  any  church  or  chapel,  or  reserved  by  way  of  increase  [^**|JJ  ^^^^ 
of  rent  to  the  lessors,  but  intended  to  be  to  or  for  the  use  or  benefit  HolpUait. 
of  any  incumbent,  by  the  master  and  fellows  of  any  college,  or  the 
master  or  guardian  of  any  hospital  so  making  the  said  grant  or 
reservation  out  of  any  rectory  impropriate,  or  tithes  or  portion  of 
tithes,  belonging  to  the  master  and  fellows  of  such  college,  or  the 
master  or  guardian  of  such  hospital,  all  the  provisions  hereinbefore 
recited  and  set  forth,  except  the  provision  hereinbefore  repealed, 
shall  apply  to  such  case  in  the  same  manner  as  if  the  same  pro- 
vision, except  as  aforesaid  (with  such  alterations  therein  as  the 
difference  between  the  cases  would  require),  were  herein  expressly 
set  forth  and  enacted  with  reference  thereto:    Provided  always, 
that  every  such  augmentation  shall  be  made  to  the  incumbent  of 
some  church  or  chapel  within  the  parish  or  place  in  which  the 
rectory  impropriate  shall  lie,  or  in  which  the  tithes  or  portion  of 
tithes  shall  arise  (as  the  case  may  be)." 

[Sect.  4.  "  That  in  every  case  in  which  any  augmentation  shall  The  same  Sta. 
at  any  time  hereafter  be  granted,  reserved,  or  made  payable  to  the  S  Aogawnr* 
incumbent  of  any  church  or  chapel  being  in  the  patronage  of  the  j^tion*  made 
grantor  or  grantors,  or  lessor  or  lessors,  or  be  reserved  by  way  of  i^r»^nil^coi. 
mcrease  of  rent  to  the  lessor  or  lessors,  but  intended  to  be  to  or  for  g^*.*^ 
the  use  or  benefit  of  any  such  incumbent,  by  any  archbishop,  bishop,  or*?fy  iicra^ 
dean,  dean  and  chapter,  archdeacon,  prebendary,  or  other  ecclesi-  Jiy  cbirch" 
astical  corporation,  person  or  persons  whatsoever,  or  the  master  and  or  Chapei  be- 
fellows  of  any  college,  or  the  master  or  guardian  of  any  hospital  so  pfirou^" 
making  the  said  grant  or  reservation  out  of  any  lands,  tenements, 
or  other  hereditaments  belonging  to  such  archbishop,  bishop,  dean, 
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i& 2 Will. 4,  dean  and  chapter,  archdeacon,  prebendary,  or  other  ecclesiastical 

!ll-I —  corporation,  person  or  persons  whatsoever,  or  the  master  and  fellows 

of  such  college,  or  the  master  or  guardian  of  such  hospital,  all  the 
provisions  hereinbefore  recited  and  set  forth  (except  the  provision 
hereinbefore  repealed)  shall  apply  to  such  case  in  the  same  manner 
as  if  the  same  provisions,  except  as  aforesaid  (with  such  alterations 
therein  as  the  difference  between  the  cases  would  require),  were 
herein  expressly  set  forth  and  enacted  with  reference  thereto.'* 
All  luch  Aug-      [Sect.  5.  *'  That  every  augmentation  which  at  any  time  hereafter 
b«*"n*?hc  *  **  ^^wX  be  granted,  reserved,  or  made  payable,  either  under  the  power 
Form  or  an-    given  by  the  said  recited  act,  or  imder  either  of  the  powers  herein- 
nu«l  Rents.     j^efQ^^  contained,  shall  be  in  the  form  of  an  annual  rent,  and  that 
the  provisions  of  the  said  recited  act,  and  the  provisions  herein- 
before contained,  shall  not  apply  to  any  other  kind  of  augmentation 
whatsoever  to  be  made  after  tne  passing  of  this  act." 

[[4.  As  to  Leases  on  augmented  Benefices. 

Where  Here-      [Sect.  6.  "  That  where  any  such  rectory  impropriate,  or  tithes 
ditamentt  »re  or  portiou  of  tithcs,  or  any  such  lands,  tenements,  or  other  heredi- 
Part  or  Vhe     taments  as  aforesaid,  shall  respectively  be  subject  to  any  lease  on 
'^'^'^bt*^"'  which  an  annual  rent  shall  be  reserved  or  be  payable  to  the  person 
granted  ai  an  or  persons  or  body  politic  making  the  augmentation,  it  shall  be 
Uon!°*"^'     lawful,  during  the  continuance  of  such  lease,  to  exercise  the  power 
given  by  the  said  recited  act,  or  either  of  the  powers  hereinbefore 
contained  (so  far  as  the  same  shall  apply),  by  granting  to  the  incum- 
bent of  the  benefice  intended  to  be  augmented  a  part  of  the  rent 
which  shall  be  so  reserved  or  made  payable  as  aforesaid^  and  then 
and  in  every  such  case  the  same  premises  shall  for  ever,  as  well 
after  the  determination  of  such  lease  as  during  the  continuance 
thereof,  be  chargeable  to  such  incumbent,  and  his  successors,  with 
the  augmentation  which  shall  have  been  so  granted  to  him  as  afore- 
said ;  and  from  and  after  such  time  as  notice  of  the  said  grant  shall 
be  given  to  the  person  or  persons  entitled  in  possession  under  the 
said  lease,  and  thenceforth  during  the  continuance  of  the  same, 
such  incumbent,  and  his  successors,  shall  have  all  the  same  powers 
for  enforcing  payment  of  such  augmentation  as  the  person  or  persons 
or  body  politic  by  whom  the  augmentation  shall  have  been  granted 
might  have  had  in  that  behalf  in  case  no  grant  of  the  same  had  been 
made ;  and  after  the  determination  of  the  said  lease,  the  said  incum- 
bent, and  his  successors,  shall  have  such  remedy  for  enforcing  pay- 
ment of  such  augmentation  as  aforesaid  as  is  provided  by  the  said 
recited  act  with  respect  to  augmentations  granted,  reserved,  or 
made  payable  under  the  authority  thereof." 
Where  Here-       [Sect.  7.  **  That  where  any  such  rectory  impropriate,  or  tithes  or 
rabjelcM^  a'*  P®''*^'^  ^^  tithes,  lands,  tenements,  or  other  hereditaments  as  afore- 
Ua^notre-  said,  shall  be  subject  to  any  lease  for  any  term  not  exceeding 
alil^k  Itent     twenty-one  years  or  three  lives,  or  (in  the  case  of  such  houses  as 
an  Angmen-    under  the  provisions  of  the  act  passed  in  the  fourteenth  year  of  the 
?ini"ed!!"o*^  reign  of  her  majesty  Queen  Elizabeth,  intituled, '  An  Act  for  Con- 
ukeeflTeeton  tiuuation.  Explanation,  perfecting,  and  enlarging  of  divers  Statutes,' 
Mtiott*Sr"     raay  lawfully  be  leased  for  forty  years)  not  exceeding  forty  years, 
•nek  Leaie.     on  which  lease  the  most  improved  rent  at  the  time  of  making  the  same 
lidmd.  ^""   ®^*^^  ^^^  ^*^®  ^®"  reserved,  it  shall  be  lawful  at  any  time  during  the 
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continuance  of  such  lease  to  exercise  the  power  given  by  the  said  i  &  t  Wiu.  4, 
recited  act,  or  either  of  the  powers  hereinbefore  contained,  by  ^'^ 
granting  out  of  the  said  premises  an  augmentation,  to  take  ellect 
in  possession  after  the  expiration,  surrender,  or  other  determination 
of  such  lease,  and  then  and  in  every  such  case  the  said  premises 
shall,  from  and  after  the  expiration,  surrender,  or  other  determina- 
tion of  the  said  lease,  and  for  ever  thereafter,  be  chargeable  with 
the  said  augmentation ;  and  the  provisions  of  the  said  recited  act 
and  of  this  act  respectively  shall  in  all  respects  apply  to  every  aug- 
mentation which  shall  be  so  granted  in  the  same  manner  as  in  other 
cases  of  augmentations  to  be  granted  under  the  powers  of  the  said 
recited  act  or  of  this  act." 

[Sect.  8.  "  'And  whereas  it  is  apprehended  that  it  may  be  de-  Power  in 
sirable  in  many  cases  to  make  grants  of  augmentations  in  the  manner  SJJ**^^J^  *• 
last  hereinbefore  mentioned,  and  that  such  grants  would  be  much  commenee- 
discouraged  if  the  augmentation  to  be  granted  should  necessarily  "Jj^jjjjj* 
take  effect  in  possesssion  upon  a  surrender  of  the  lease  during  tionopona 
which  the  same  had  been  granted  as  aforesaid  for  the  purpose  of  5j"£J2le?' 
such  lease  being  renewed ;'  be  it  therefore  further  enacted.  That 
in  any  case  in  which  an  augmentation  shall  have  been  granted  to 
take  effect  in  possession  after  the  expiration,  surrender,  or  other 
determination  of  any  lease  in  the  manner  authorized  by  the  clause 
last  hereinbefore  contained,  and  a  renewal  of  such  lease  shall  take 
place  before  the  expiration  thereof,  it  shall  be  lawful  in  and  by  the 
renewed  lease  to  defer  the  time  from  which  such  augmentation  is 
to  take  effect  in  possession  as  aforesaid  until  any  time  to  be  therein 
specified  in  that  behalf:  Provided  always,  that  the  time  to  which  i4Biis.eon- 
the  augmentation  shall  be  so  deferred  shall  be  some  time  not  ex-  •i^rta. 
ceeding  twenty-one  years,  or  (in  the  case  of  such  houses  as  by  the 
said  act  of  her  majesty  Queen  Elizabeth  may  lawfully  be  leased 
for  forty  years)  not  exceeding  forty  years,  to  be  respectively  com- 
puted from  the  commencement  of  the  lease  during  which  the  aug- 
mentation shall  have  been  granted." 

[Sect.  9.  "  That  where  any  such  augmentation  as  aforesaid  shall  Power  to  ap- 
have  become  chargeable,  under  or  by  virtue  of  the  said  recited  act  memauonion 
or  of  this  act,  upon  any  rectory  impropriate,  tithes,  portion  of  tithes,  ^^^^  Leaiee. 
lands,  tenements,  or  other  hereditaments,  if  any  lease  shall  after- 
wards be  granted  of  any  part  of  the  same  premises  separately  from 
the  rest  thereof,  then  and  in  every  such  case,  and  from  time  to 
time  so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the 
person  or  persons  granting  such  lease  to  provide  and  agree  that  any 
part  of  such  augmentation  shall  during  such  lease  be  paid  out  of  such 
part  of  the  hereditaments  previously  charged  therewith  as  shall  be 
comprised  in  the  said  lease,  and  then  and  in  such  case,  and  thence-  Restriction 
forth  during  the  lease  so  to  be  made  as  aforesaid,  no  further  or  «« «*»«  Bxer^ 
other  part  of  the  said  augmentation  shall  be  charged  on  the  pre-  power  or  Ap- 
mises  comprised  in   the  said  lease   than  such  part  of  the  said  portionment. 
augmentation  as  shall  be  so  agreed  to  be  paid  out  of  the  same : 
Provided  always,  that  in  every  such  case  the  hereditaments  which 
shall  be  leased  in  severalty  as  aforesaid  shall  be  a  competent  secu- 
rity for  such  part  of  the  said  augmentation  as  shall  be  agreed  to  be 
paid  out  of  the  same,  and  the  remainder  of  the  hereditaments  ori- 
ginally chareed  with  the  said  augmentation  shall  be  a  competent 
security  for  Uie  residue  thereof/' 
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1  &  s  wm.  4,  [Sect.  10.  '<  *  And  whereas  by  the  said  recited  act  it  was  enacted, 
^'*^'  that  if  upon  the  surrender,  expiration,  or  other  determination  of 
Repeal  of  so  any  leasc  wherein  such  augmentation  had  been  or  should  be  granted, 
MEiii.^as  ^^y  new  lease  of  the  premises,  or  any  part  thereof,  should  there- 
requires  an  after  be  made  without  express  continuance  of  the  said  augmentation, 
ti^Mnce  of°"  cvery  such  new  lease  should  be  utterly  void;'  be  it  further  enacted, 
taUonY™*"  That  the  said  last-mentioned  provision,  so  far  as  relates  to  any 
Leases.  augmentation  which  may  be  granted  after  the  passing  of  this  act, 

shall  be  and  the  same  is  hereby  repealed." 

[[5.  A$  to  JEcclesiastical  Corporations, 

Ecclesiastical  [Sect.  11."  That  it  shall  be  lawful  for  any  archbishop,  bishop, 
Coiiri^'Sc'  ^^^"»  ^®^n  ^^^  chapter,  archdeacon,  prebendary,  or  other  ecclesi- 
hoidiiiK  im-  *  astical  corporation  or  person  or  persons,  or  the  master  and  fellows 
SwiorVe*  or  ^^  ^^V  College,  or  the  master  or  guardian  of  any  hospital,  being,  in 
Tithes,  may  his  or  their  corporate  capacity,  the  owner  or  owners  of  any  rectory 
■ame*to*any  impropriate,  or  of  any  tithes  or  portion  of  tithes  arising  in  any  par- 
ciiorch  or  ticular  parish  or  place,  by  a  deed  duly  executed,  to  annex  such 
tbe'^arTsh  ia  rectory  impropriate,  or  tithes  or  portion  of  tithes  as  aforesaid,  or 
jhich  the  any  lands  or  tithes,  being  part  or  parcel  thereof,  with  the  appur- 
or  the^iihes  tcuances,  uuto  any  church  or  chapel  within  the  parish  or  place  in  which 
*^^'^*  the  rectory  impropriate  shall  lie,  or  in  whicn  the  tithes  or  portion 

of  tithes  shall  arise,  to  the  intent  and  in  order  that  the  same  may 
be  held  and  enjoyed  bv  the  incumbent  for  the  time  being  of  such 
church  or  chapel ;  and  every  such  deed  shall  be  effectual  to  all 
intents  and  purposes  whatsoever,  any  law  or  statute  to  the  contrary 
notwithstanding. " 
Power  to  an-      [Sect.  12.  "  That  it  shall  be  lawful  for  any  archbishop,  bishop, 
Sfc*  ^d*b'     ^6an,  dean  and  chapter,  archdeacon,  prebendary,  or  other  ecclesi- 
iiiem  !o  any    astical  Corporation  or  person  or  persons,  or  the  master  and  fellows 
ChJpe^  onder  °^  ^^V  college,  or  the  master  or  guardian  of  any  hospital,  being,  in 
their  Patron-  his  or  their  corporate  capacity,  the  owner  or  owners  of  any  lands, 
'^^'  tenements,  or  other  hereditaments  whatsoever,  and  also  being  in  his 

or  their  corporate  capacity  the  patron  or  patrons  of  any  church  or 
chapel,  by  a  deed  duly  executed,  to  annex  such  lands,  tenements, 
or  other  hereditaments,  with  the  appurtenances,  unto  such  church 
or  chapel,  to  the  intent  and  in  order  that  the  same  premises  mav 
be  held  and  enjoyed  by  the  incumbent  for  the  time  being  thereof; 
and  every  such  aeed  shall  be  effectual  to  all  intents  and  purposes 
whatsoever,  any  law  or  statute  to  the  contrary  notwithstanding." 
Snch  Annex-      [Sect.  13.  "  That  in  any  case  in  which  any  rectory  impropriate, 
•iV^ect*to***    titnes  or  portion  of  tithes,  lands,  tenements,  or  other  hereuitaments, 
p"^«'J-«a»«».  shall  be  annexed  to  any  church  or  chapel,  pursuant  to  either  of  the 
reserved  upon  powers  hereinbefore  in  that  behalf  contained,  the  annexation  thereof 
■om"p*'  ^^    ®^^^^  ^®  subject  and  without  prejudice  to  any  lease  or  leases  which 
thereof,  lo  be  previously  to  such  annexation  may  have  been  made  or  granted  of 
by^hTneed    *^®  Same  premises  or  any  part  thereof;  provided  also,  that  in  every 
or  Annex-      such  casc  any  rent  or  rents  which  may  have  been  reserved  in  respect 
ation.  ^£  ^i^g  g^*^  premises  in  and  by  such  lease  or  leases,  or  (in  case  any 

other  hereditaments  shall  have  been  also  comprised  in  such  lease  or 
leases)  some  proportional  part  of  such  rent  or  rents,  such  propor- 
tional part  to  be  fixed  and  determined  in  and  by  the  instrument  by 
which  the  annexation  shall  be  made,  shall  dunng  the  continuance 
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of  the  said  lease  or  leases  be  payable  to  the  incumbent  for  the  time  i  &  twui.  4, 
being  of  the  church  or  chapel  to  which  the  premises  shall  be  an-  ^^' 
nexed  as  aforesaid ;  and  accordingly  such  incumbent  for  the  time 
being  shall,  during  the  continuance  of  such  lease  or  leases,  have  all 
the  same  powers  for  enforcing  payment  of  the  same  rent  or  rents, 
or  of  such  proportional  part  thereof  as  aforesaid,  as  the  person  or 
persons  or  body  politic  by  whom  the  annexation  shall  have  been 
made  might  have  had  in  that  behalf  in  case  the  said  premises  had 
not  been  annexed." 

[Sect.  14.  "  That  where  any  rectory  impropriate,  tithes  or  por-  Provuiomor 
tion  of  tithes,  lands,  tenements,  or  other  hereditaments,  which  shall  3o  &  40  o.  a, 
be  annexed  to  any  church  or  chapel  under  either  of  the  powers  tend  'to^inch 
hereinbefore  in  that  behalf  contained,  or  any  part  thereof,  shall  have  |J,"J'f"iir"'' 
been  anciently  or  accustomably  demised  with  other  hereditaments  ca»et. 
in  one  lease,  under  one  rent,  or  divers  rents  issuing  out  of  the 
whole,  and  after  such  annexation  such  other  hereditaments  as  afore- 
said, or  any  part  thereof,  shall  be  demised  by  a  separate  lease  or 
leases,  all  the  provisions  of  an  act  passed  in  the  thirty-ninth  and 
fortieth  years  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  '  An  Act  for   explaining  and  amending  several 
Acts  made  in  the  thirty-second  year  of  King  Henry  the  Eighth,  and 
the  first,  thirteenth,  and  fourteenth  Years  of  the  Ueign  of  Queen 
Elizabeth,   so  far  as   respects   Leases  granted  by  Archbishops, 
Bishops,  Masters  and  Fellows  of  Colleges,  Deans  and  Chapters  of 
Cathedral  and   Collegiate   Churches,   Masters   and  Guardians  of 
Hospitals,  and  others,  having  any  Spiritual  or  Ecclesiastical  Living 
or  Promotion,'  shall  apply  and  take  effect  in  the  same  manner  as  if 
the  premises  which  shall  be  so  annexed  as  aforesaid  had  been 
retained  in  the  possession  or  occupation  of  the  person  or  persons 
by  whom  such  lease  or  leases  as  aforesaid  shall  be  made." 

ESect.  29.  "  That  the  powers  by  this  act  given  to  the  master  and  xhj,  i,  i© 
ows  of  any  college  shall  apply  to  cases  in  which  the  head  of  the  *pp|y  *<> 
college  shall  be  called  the  warden,  dean,  provost,  president,  rector,  or  coneEes, 
or  principal  thereof,  or  shall  be  called  by  any  other  denomination,  JJ^*!)  no*!- 
and  that  such  powers  shall  extend  to  every  college  and  hall  in  the  nation, 
universities  of  Oxford  and  Cambridge,  and  to  the  colleges  of  Eton 
and  Winchester." 

[[6.  Definition  of  Benefice  in  this  Act. 

[Sect.  28.  "  That  the  word  *  benefice'  in  this  act  shall  be  con-  Uj^j^^t  ^  j^e 
strued  and  taken  to  comprehend  rectories,  vicarages,  donatives,  Word^"Be- 
perpetual  curacies,  parochial  and  consolidated  chapelries,  district  Aet.^*  ^^^^^* 
panshes  and  district  chapelries,  and  churches  and  chapels  having 
a  district  assigned  thereto." 

[[7.  What  Benefices  are  to  be  raised. 

[Sect.  16.  *'  Provided  always,  that  the  power  given  by  the  said  BeocScM 
recited  act  shall  not  at  any  time  hereafter,  nor  shall  any  of  the  *j"*^vjf(*]| 
powers  hereinbefore  contained,  in  any  case,  be  exercised  so  as  to  300F.  excTo-^ 
augment  in  value  any  benefice  whatsoever,  which  at  the  time  of  the  puce^pew*^" 
exercise  of  the  power  shall  exceed  in  clear  annual  value  the  sum  of  not  to  be  ' 
three  hundred  pounds,  or  so  as  to  raise  the  clear  annual  value  of  aij'ouieri  to 
any  benefice  to  any  greater  amount  than  such  sum  of  three  hun-  ^  ^^vm^a. 
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dred  and  fifty  pounds,  or  three  hundred  pounds,  not  taking  account 
of  surplice  fees." 

[Sect.  17.  '*  That  in  every  case  in  which  it  shall  be  desired,  upon 
the  exercise  of  any  of  the  said  powers,  to  ascertain^  for  the  pur- 
poses of  this  act,  the  clear  yearly  value  of  any  benefice,  or  of  any 
rectory  impropriate,  tithes  or  portion  of  tithes,  lands,  tenements, 
or  other  hereditaments,  it  shall  be  lawful  for  the  archbishop  or 
bishop  of  the  diocese  within  which  the  benefice  to  be  augmented 
shall  be  situate,  or  where  the  same  shall  be  situate  within  a  peculiar 
jurisdiction  belonging  to  any  archbishop  or  bishop,  then  for  the 
archbishop  or  bishop  to  whom  such  peculiar  jurisdiction  shall  be- 
long, to  cause  such  clear  yearly  value  to  be  determined  and  ascer- 
tained by  any  two  persons  whom  he  shall  appoint  for  that  purpose, 
by  writing  under  his  hand  (which  writing  is  hereby  directed  to  be 
afterwards  annexed  to  the  instrument  by  which  the  power  shall  be 
exercised),  and  a  certificate  of  such  clear  yearly  value,  written 
or  endorsed  on  the  instrument  by  which  the  power  shall  be  exer- 
cised, and  signed  by  such  persons  as  aforesaid,  shall  for  all  the 
purposes  of  this  act  be  conclusive  evidence  of  such  clear  yearly 
value  as  aforesaid.*' 

[[8.  How  and  by  whom  the  Powers  in  the  Act  are  to  be 

exercised* 

[Sect.  18.  ^'Provided  also,  that  in  every  case  in  which  the  power 
given  by  the  said  recited  act,  or  any  of  the  powers  hereinbefore 
contained  (other  than  and  except  the  aforesaid  power  of  deferring 
the  time  at  which  an  augmentation  is  to  take  effect  in  possession), 
shall  be  exercised  by  any  bishop,  dean,  archdeacon,  or  prebendary, 
or  by  the  master  or  guardian  of  any  hospital,  the  same  shall  be  so 
exercised,  in  the  case  of  a  bishop,  with  the  consent  of  the  arch- 
bishop of  the  province,  or  in  the  case  of  a  dean,  with  the  consent 
of  the  dean  and  chapter,  or  in  the  case  of  an  archdeacon  or  pre- 
bendary, with  the  consent  of  the  archbishop  or  bishop  to  whose 
jurisdiction  or  control  they  shall  be  respectively  subject,  or  in  the 
case  of  the  master  or  guardian  of  a  hospital,  with  the  consent  of 
the  patron  or  patrons,  visitor  or  visitors  (if  any)  of  such  hospital, 
such  consent  as  aforesaid  to  be  testified  by  the  said  archbishop, 
dean  and  chapter,  bishop,  or  patron  or  patrons,  visitor  or  visitors 
(as  the  case  may  require),  executing  the  instrument  by  which  the 
power  shall  be  exercised." 

[Sect.  1 9.  "  Provided  always,  that  the  incumbent  of  any  bene- 
fice or  living  shall  not  be  authorized  to  exercise  any  of  the  powers 
aforesaid  with  respect  to  any  hereditaments  to  which  he  may  be 
entitled  in  right  of  his  benefice." 

[Sect.  ^0.  *'  Provided  also,  that  where  the  incumbent  of  any 
benefice  shall  in  riffht  of  the  same  be  entitled  to  any  tithes  or  por- 
tion of  tithes  arising  in  any  parish  or  place  not  being  within  the 
limits  of  such  benefice,  it  shall  be  lawful  for  the  incumbent  for  the 
time  being  of  such  benefice,  by  a  deed  duly  executed  by  him,  to  annex 
such  tithes  or  portion  of  tithes  as  aforesaid,  or  any  part  thereof,  to 
any  church  or  chapel  within  the  parish  or  place  in  which  such  tithes 
or  portion  of  tithes  shall  arise,  to  the  intent  that  the  same  may  be 
enjoyed  by  the  incumbent  for  the  time  being  of  such  church  or 
chapel ;  and  every  such  deed  shall  be  effectual  to  all  intents  and 
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purposes  whatsoever,  any  law  or  statute  to  the  contrary  notwith-  i&twui.4, 
standing  :  provided  always,  that  every  such  annexation  as  aforesaid  ^^* 
shall  be  made  with  the  consent  of  the  archbishop  or  bishop  of  the 
diocese  within  which  the  said  benefice  shall  be  situate  (or  if  the 
said  benefice  shall  be  situate  within  a  peculiar  jurisdiction  belong- 
ing to  any  archbishop  or  bishop^  then  with  the  consent  of  the  arch- 
bishop or  bishop  to  whom  such  peculiar  jurisdiction  shall  belong), 
and  also  with  the  consent  of  the  patron  or  patrons  of  the  said 
benefice,  such  consent  to  be  testified  by  the  said  archbishop  or 
bishop  and  the  said  natron  or  patrons  respectively  executing  the 
instrument  by  which  the  annexation  shall  be  made.' 

[Sect.  21.  *'  And  whereas  it  is  expedient  that  rectors  and  vicars  Power  to 
should  be  enabled,  under  proper  restrictions,  to  charge  their  rec-  yl^'^^'to^ 
tories  and  vicarases  for  the  benefit  and  support  of  chapels  of  ease  «!»ri«  uieir 

■  •«•  1  •  «•  i>.*         .1         Rccloriet  and 

Situate  withm  such  rectories  and  vicarages,  as  also  m  certam  other  viomiges  for 
cases  ;  be  it  therefore  further  enacted,  that  it  shall  be  lawful  for  ^}\;?f °*|^'^f 
any  rector  or  vicar  for  the  time  being  of  any  rectory  or  vicarage,  ewc,*£c. 
by  a  deed  duly  executed  by  him,  to  annex  to  any  chapel  of  ease 
or  parochial  chapel,  or  to  any  district  church  or  chapel,  or  any 
chapel  having  a  aistrict  assigned  thereto,  whether  already  built  or 
hereafter  to  be  built  ^such  chapel  of  ease  or  other  chapel  or  church, 
with  the  district  or  place  to  which  the  same  belongs,  being  situate 
within  the  limits,  or  within  the  original  limits,  of  the  said  rectory 
or  vicarage),  any  part  or  parts  of  the  tithes  or  other  annual  reve- 
nues belonging  to  such  rectory  or  vicarage,  or  to  grant  to  the  in- 
cumbent for  the  time  being  of  any  such  chapel  of  ease  or  other 
chapel  or  church,  and  his  successors,  any  annual  sum  of  money, 
to  be  payable  by  equal  quarterly  or  equal  half-yearly  payments, 
and  to  charge  the  same  on  all  or  any  part  of  such  tithes  or  other 
revenues  as  aforesaid,  or  on  any  lands  or  other  hereditaments  be- 
longing to  the  said  rectory  or  vicarage ;  and  in  every  case  in  which 
any  such  tithes  or  other  revenues  shall  be  annexed  to  any  such 
church  or  chapel  as  aforesaid,  the  incumbent  for  the  time  being 
thereof  shall  thenceforth  have  all  the  same  remedies  for  recovering 
and  enforcing  payment  of  the  premises  which  shall  be  so  annexed 
as  the  rector  or  vicar  for  the  time  being  of  the  rectory  or  vicarage 
might  have  had  if  such  annexation  had  not  been  made ;  and  in 
every  case  in  which  any  annual  sum  of  money  shall  be  so  granted 
as  aforesaid,  the  incumbent  for  the  time  being  entitled  thereto  shall 
have  all  such  remedies  for  recovering  and  enforcing  payment  thereof 
by  action  of  debt  against  the  incumbent  for  the  time  being  of  the 
said  rectory  or  vicarage,  or  by  distress  upon  the  hereditaments  to 
be  charged  therewith,  or  otherwise,  as  shall  in  that  behalf  be  spe- 
cified and  given  by  the  deed  by  which  the  grant  shall  be  made : 
provided  always,  that  every  such  grant  and  annexation  shall  be 
made  with  the  consent  of  the  archbishop  or  bishop  of  the  diocese 
within  which  the  rectory  or  vicarage  shall  be  situate  (or  if  the  rec- 
tory or  vicarage  shall  be  situate  within  a  peculiar  jurisdiction  be- 
longing to  any  archbishop  or  bishop,  then  with  the  consent  of  the 
archbishop  or  bishop  to  whom  such  peculiar  jurisdiction  shall  be- 
long), and  also  with  the  consent  of  the  patron  or  patrons  of  the 
said  rectory  or  vicarage,  such  consent  to  be  testified  by  the  said 
archbishop  or  bishop,  and  the  said  patron  or  patrons  respectively 
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i*swiii.4,  executing  the  instrument  by  which  the  annexation  or  grant  shall 

*-^-       be  made." 
EsccptioD  (o      [Sect.  22.  '*  And  whereas  by  an  act  passed  in  the  fifty-eighth 
the  preceding  year  of  the  rcigD  of  his  late  majesty  King  George  the  Third, 
M  Geo.  3,      mtituled  '  An  Act  for  building  and  promoting  the  building  of  addi- 
<^*^'  tional  Churches  in  populous  Places,'  provision  was  made,  under 

certain  restrictions,  for  enabling  any  parish  to  be  divided  into  two 
or  more  distinct  parishes,  and  for  apportioning  in  such  caaes  the 
glebe  lands,  tithes,  moduses,  or  other  endowments  between  the 
respective  divisions ;  and  it  was  thereby  provided  with  respect  to 
every  such  case,  that  during  the  incumbency  of  the  existing  in- 
cumbent of  the  parish  every  new  church  intended  as  the  parish 
church  of  any  division  intended  to  become  a  distinct  parish  should 
remain  a  chapel  of  ease  :  be  it  further  enacted,  that  the  power  last 
hereinbefore  contained  shall  not  be  exercised  for  the  purpose  of 
making  an  annexation  or  grant  to  any  chapel  of  ease  situate  within 
any  division  which  under  the  provisions  of  the  said  last  recited  act 
shall  be  intended  to  become  a  distinct  parish.'* 

[^9.  Crown  Patron. 

[Sect.  23,  '*  That  in  any  case  in  which  the  consent  of  the  patron 
of  any  benefice  shall  be  required  to  the  exercise  of  any  power  given 
by  this  act,  and  the  patronage  of  such  benefice  shall  be  in  the 
crown,  the  consent  of  the  crown  to  the  exercise  of  such  power 
shall  be  testified  in  the  manner  hereinafter  mentioned  ;  (that  is  to 
say)  if  such  benefice  shall  be  above  the  yearly  value  of  twenty 
pounds  in  the  king's  books,  the  instrument  by  which  the  power 
shall  be  exercised  shall  be  executed  by  the  lord  high  treasurer  or 
first  lord  commissioner  of  the  treasury  for  the  time  being ;  and  if 
such  benefice  shall  not  exceed  the  yearlv  value  of  twenty  pounds 
in  the  king's  books,  such  instrument  shall  be  executed  by  the  lord 
high  chancellor,  lord  keeper,  or  lords  commissioners  of  the  great 
seal  for  the  time  being ;  and  if  such  benefice  shall  be  within  the 
patronage  of  the  crown  in  right  of  the  duchy  of  Lancaster,  such 
mstrument  shall  be  executed  by  the  chancellor  of  the  said  duchy 
for  the  time  being ;  and  the  execution  of  such  instrument  by  such 
person  or  persons  shall  be  deemed  and  taken,  for  the  purposes  of 
this  act,  to  be  an  execution  by  the  patron  of  the  benefice." 

CIO.  Other  Patrons. 

[Sect.  ^4.  *'  That  in  any  case  where  the  consent  of  the  patron 
of  any  benefice  shall  be  required  to  the  exercise  of  any  power  given 
by  this  act,  and  the  patron  of  such  benefice  shall  be  a  minor,  idiot, 
lunatic,  or  feme  covert^  it  shall  be  lawful  for  the  guardian  or  guar- 
dians, committee  or  committees,  or  husband  of  such  patron  (but 
in  case  of  a  feme  covert  with  her  consent  in  writing),  to  execute 
the  instrument  by  which  such  power  shall  be  exercised,  in  testi* 
mony  of  the  consent  of  such  patron ;  and  such  execution  shall  for 
the  purposes  of  this  act  be  deemed  and  taken  to  be  an  execution 
by  the  patron  of  the  benefice." 

[Sect.  25.  **  That  in  any  case  in  which  the  consent  of  the  patron 
of  any  benefice  shall  be  required  to  the  exercise  of  any  power  given 
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by  this  act,  and  the  advowson  and  right  of  patronage  of  such  bene-  i  &«  WiH.4, 
fice  shall  be  part  of  the  possessions  of  the  duchy  of  Cornwall,  the       ^'^' 
consent  of  the  patron  of  such  benefice  to  the  exercise  of  such  PoumsIobs 
power  shall  be  testified  in  the  manner  hereinafter  mentioned ;  (that  orcorawVii.^ 
»  to  say,)  the  instrument  by  which  the  power  shall  be  exercised 
shall  be  executed  by  the  Duke  of  Cornwall  for  the  time  being,  if 
of  full  age,  but  if  such  benefice  shall  be  within  the  patronage  of 
the  crown  in  right  of  the  duchy  of  Cornwall,  such  instrument  shall 
be  executed  by  the  same  person  or  persons  who  is  or  are  by  this 
act  authorised  to  testify  tne  consent  of  the  crown  to  the  exercise 
of  any  power  given  by  this  act  in  respect  of  any  benefice  in  the 
patronage  of  the  crown ;  and  the  execution  of  such  instrument  by 
such  person  or  persons  shall  be  deemed  and  taken,  for  the  pur- 
poses of  this  act,  to  be  an  execution  by  the  patron  of  the  benefice.** 

[[11.  Custody  of  Instruments. 

[Sect.  26.  "  Provided  always,  that  in  every  case  in  which  the  in,t,,„|^„ 
power  given  by  the  said  recited  act  of  the  twenty-ninth  year  of  the  to  b«  d«pcMit- 
reign  of  King  Charles  the  Second,  or  any  of  the  powers  herein^  riJI^  of  iST 
before  contained,  shall  be  exercised,  the  instrument  by  which  the  ^iomm. 
same  shall  be  so  exercised  shall  within  two  calendar  months  after 
the  date  of  the  same  be  deposited  in  the  registry  of  the  diocese 
within  which  the  benefice  augmented  or  otherwise  benefited  shall 
be  locally  situate,  or  where  the  same  shall  be  situate  within  a 
peculiar  jurisdiction  belonging  to  any  archbishop  or  bishop,  then 
m  the  registry  of  such  peculiar  jurisdiction.'' 

[Sect.  27.  "  That  an  office  copy  of  any  instrument  which  under  offie«  Co^iM 
the  provisions  of  this  act  shall  be  deposited  in  any  such  registry  as  ^^  loitni- 
aforesaid  (such  office  copy  bein^  certified  by  the  registrar  or  his  pJlii^  to 
deputy)  shall  be   allowed  as  evidence  thereof  in  all  courts  and  {J^f^ri!^ 
places,  and  every  person  shall  be  entitled  to  require  any  such  office  donee, 
copy,  and  shall  also  be  allowed,  at  all  usual  and  proper  times,  to 
search  for  and  inspect  any  instrument  which  shall  oe  so  deposited, 
and  the  registrar  shall  be  entitled  to  the  sum  of  five  shillings  and  ^et  to  the 
no  more  for  depositing  any  such  instrument  as  aforesaid,  and  to  RegUtrar. 
the  sum  of  one  shilling  and  no  more  for  allowing  any  such  search 
or  inspection  as  aforesaid,  and  to  the  sura  of  sixpence  and  no  more 
(besides  stamp  duty)  for  every  law  folio  of  seventy- two  words  in 
any  office  copy  to  be  made  and  to  be  certified  as  aforesaid." 

[[The  3  &  4  Vict.  c.  113  (commonly  called  "  The  Dean  and  3&  4Vict. 
Chapter  Act"),  contains  provisions  with  respect  to  the  sale 
of  benefices  attached  to  colleges.     See  title  CoU00ti$  [[dtlQ 

QThis  statute  turther  enacts  by  its  71st  section, 


fy  That  with  respect  to  any  benefice  with  cure  of  souls  which  is  sineeore 
d  together  with  or  in  the  patronage  of  the  holder  of  any  prebend  Preferaenti 
or  other  sinecure  preferment  belonging  to  any  college  in  either  of  oexed  to  Be- 


the  universities,  or  to  any  private  patron,  arrangements  may  be  cole*©!^**' 
made  by  the  like  authority,  and  with  the  consents  of  the  respective  Soai«,  witb 
patrons,  for  permanently  unitins  such  preferment  with  such  bene-  p^jf/l^g.^' 
fice  :  provided  that  this  act  shall  not  apply  to  or  affect  any  prebend 
or  other  sinecure  preferment  in  the  patronage  of  any  college  or  of    . 
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3  &  4  Vict,    any  lay  patron  in  any  other  manner  than  as  is  herein  expressly  en* 
__!llf!:__   acted." 

Benefices  [Sect.  72.  "  That  with  respect  to  any  parish  in  which  both  the 

vlded^orl^n-  P^'^^'*  ^^^  '^c  Spiritual  charge  are  divided  between  two  or  more  in- 
•oiidated,       cumbents,  each  having  a  meaiety  or  portion  of  the  benefice,  a  plan 
of  Patrow."'  or  plans  may  be  framed  by  the  bishop  of  the  diocese,  with  the 
consent  of  the  patron  or  patrons,  and  so  as  not  to  prejudice  the 
interests  of  any  existing  incumbent,  for  constituting  any  of  such 
portions  separate  benefices,  or  for  consolidating  two  or  more  of 
such  portions  into  one  benefice  to  be  held  by  one  incumbent,  or 
for  making  such  other  arrangements  as  he  may  judge  likely  to 
promote  the  efficient  discharge  of  pastoral  duties  in  such  parishes ; 
and  any 'such  plan  may  be  carried  into  effect  by  the  authority 
hereinafler  provided:  provided  always,  that  nothing  herein  con- 
tained shall  restrain  the  bishop  from  doing  any  act  or  exercising 
any  power  which  he  may  now  lawfully  do  or  exercise  without  the 
consent  of  the  patron  or  without  the  aid  of  the  said  commissioners." 
Provisions  [Sect.  73.  **  That  with  an  especial  view  to  the  better  care  of 

^  iwuer"^    populous  parishes,  that  arrangements  may  from  time  to  time  be 
^f*s*r?*«r   ™*"®  ^y  ^®  ^*^®  authority,  for  improving  the  value  or  making  a 
Daties'^in  ill-  better  provision  for  the  spiritual  duties  of  ill-endowed  parishes  or 
*i"h°^***  **■*  districts,  by  means  of  such  exchange  of  advowsons,  or  of  such 
other  alterations  in  the  exercise  of  patronage,  as  may  be  agreed 
upon  by  patrons,  with  the  consent  of  the  bishop  in  every  such  case, 
or  in  the  case  of  benefices  lying  in  more  than  one  diocese,  then 
with  the  consent  of  the  bishop  of  each  diocese,  and,  where  a  bishop 
is  himself  one  of  the  patrons,  with  the  consent  of  the  archbishop. 
Income  of  [Sect.  74.  *'  That  arrangements  may  be  made  by  the  like  autho- 

beiuBEing  to    ^ity  for  the  apportionment  of  the  income  of  two  benefices  belonging 
pne  Patron    to  the  same  patron  between  the  incumbents  or  ministers  of  such 
ponioned'^n    benefices,  or  the  churches  or  chapels  connected  therewith;  pro- 
certain  Cases,  vided  that  no  such  arrangement  shall  be  made  with  respect  to  be- 
nefices in  lay  patronage  without  the  consents  of  the  respective 
patrons,  nor  in  any  case  so  as  to  prejudice  the  interests  of  any 
existing  incumbent,  nor  without  the  consent  of  the  bishop  of  the 
diocese,  nor,  in  the  case  of  benefices  lying  in  more  than  one  dio- 
cese, without  the  consent  of  the  bishop  of  each  diocese,  nor  where 
a  bishop  is  himself  one  of  the  patrons,  without  the  consent  of  the 
archbishop  also." 

rSect.  75  saves  all  existing  interests. 

Declaration        QSect.  76  enacts  that  nothing  in  this  act  shall  prejudice  the 

vrX^i,    1  &  2  Will.  4,  c.  45,  or  29  Car.  2,  the  act  recited  therein, 

andsucar.s.  it  provided  nevertheless,  that  afler  the  passing  of  this  act  no 

augmentation  made  under  such  provisions,  by  any  bishop  or 

by  any  chapter  whose  revenues  are  affected  by  this  act  or  the 

said  first-recited  act,  shall  be  valid  and  effectual  without  the 

consent  of  the  Ecclesiastical  Commissioners  for  England.*' 

4  &  5  Vict.       r4  &  5  Vict.  c.  39,  s.  26,  enacts  that  the  provisions  (s.  76) 
Aaji;!!!;.     of  ^  &  4  Vict.  c.  us,  respecting  1  &  2  Will.  4,  c.  45, 

1  &'s  w.  4,       ["  Do  and  shall  extend  and  apply  to  every  dean,  canon,  prebendary 
made  by'au'  or  Other  dignitary  or  officer  whose  revenues  are  or  may  be  affected 
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by  any  of  the  provisions  of  the  said  two  first-recited  acts  or  either   4  &  s  viet. 

of  them,  or  of  this  act ;   and  if  for  the  purpose  of  more  fully       ^'^' 

carrying  into  effect  the  provisions  of  the  said  act  relative  to  aug-  g^JPf*^*®"* 
mentations  it  shall  appear  to  the  said  commissioners  and  to  anv  ^^^  Boiidiug 
bishop  or  chapter  to  be  expedient  that  any  land  belonging  to  such  i^nd  may  be 
bishop  or  chapter  adjacent  to  or  situate  within  the  distance  of  thtt^Porpoie'! 
twenty  miles  from  any  city  or  town  should  be  let  or  sold  for  pur- 
poses of  building  or  other  improvement,  it  shall  be  lawful  for  such 
bishop  or  chapter,  as  the  case  may  be,  with  the  consent  of  the  said 
commissioners  under  their  common  seal,  to  grant  any  lease  or  leases 
of  such  land  for  such  period  or  periods  and  upon  such  conditions 
as  the  said  commissioners,  having  regard  to  the  circumstances  of 
the  case,  shall  deem  just  and  equitable,  or,  with  the  like  consent, 
to  convey  the  said  land  in  fee  simple  for  such  price  as  shall  appear 
to  the  said  commissioners  to  be  the  full  value  thereof;  provided 
that  the  rent  in  the  former  case,  or  the  purchase  money  in  the  latter 
case,  afler  reserving  to  the  bishop  or  chapter,  as  the  case  may  be, 
an  annual  payment  equal  to  the  amount  theretofore  enjoyed  in  re- 
spect of  the  land  so  let  or  sold,  shall  be  wholly  applied  to  the  pur- 
poses of  the  said  last-mentioned  act,  the  consent  of  the  said  commis- 
sioners being  in  all  cases  necessary  to  the  particular  application 
thereof:  provided  also,  that  if  it  be  deemed  expedient  with  a  view 
to  the  better  effecting  of  such  purposes,  such  rent  or  purchase 
money,  or  any  part  thereof,  may,  with  the  like  consent,  be  at  any 
time  re-invested  in  the  purchase  of  land." 

[[The  59  Geo.  3^  c.  134^  s.  16^  empowered  the  commis-  wceo.  a, 
sioners  for  building  churches  to  assign  districts  to  chapels  Aog^eou- 
under  the  care  of  curates ;  and  it  enacted  "  that  no  such  ghoreh^*' 
chapelry  should  become  a  benefice  by  reason  of  any  augmenta^  Baiidiog 
tion  of  the  maintenance  of  the  curate  by  any  grant  or  bounty  ^°^ 
under  the  provision  of  any  act  or  acts  of  parliament  or  law 
or  laws  for  augmenting  small  livings ;  anything  in  such  acts 
of  parliament,  or  law  or  laws,  notwithstanding."    But  the 
statute  2  &  3  Vict.  c.  40,  enacted  by  section  1, 

["  That  so  much  of  the  said  recited  act  passed  in  the  fifty-ninth  Repeal  of 
year  of  the  reign  of  his  said  majesty  King  George  the  Third  as  orw^oeol 
provides  that  no  district  chapelry  assigned  to  any  chapel  of  ease  or  c.  i84,  u' 
parochial  chapel  then  already  existing,  or  to  any  chapel  built  or  ^nSn  du. 
which  might  thereafter  be  built  or  acquired  under  the  powers  of  trict  Cbapek 
the  said  recited  act  passed  in  the  fifty-ninth  year  of  the  reign  of  tSl^nP^xi 
his  said  majestv  King  George  the  Third,  or  the  hereinbefore  recited  ^  *  <^«o-  >» 
act  passed  in  the  fifty-eighth  year  of  the  reign  of  his  said  majesty  utei'toccr^ 
King  George  the  Third,  should  become  a  henefice  by  reason  of  any  jjjljjj"'^"™' 
augmentation  of  the  maintenance  of  the  curate  by  anv  grant  or 
bounty  under  the  provisions  of  any  act  or  acts  of  parliament,  or 
law  or  laws,  for  augmenting  small  livings,  shall  be  and  the  same  is 
hereby  repealed ;  and  that  so  much  of  the  said  recited  act  passed 
in  the  first  year  of  the  reign  of  his  majesty  King  George  the  First 
as  provides  that  no  rector  or  vicar  of  any  mother  church,  or  any 
other  ecclesiastical  person  or  persons  having  cure  of  souls  within 
the  parish  or  place  where  a  church  or  chapel  augmented  by  the 
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governors  of  the  boiinty  of  Queen  Anne  for  the  augmentation  of 
the  maintenance  of  the  poor  clergy  shall  be  situate,  or  his  or  their 
successors,  should  by  virtue  of  that  act  be  divested  or  discharged 
from  the  same,  but  that  the  cure  of  souls,  with  all  other  parochial 
rights  and  duties  (such  augmentation  and  allowance  to  the  aug- 
mented church  or  chapel  as  aforesaid  only  excepted),  should  there- 
after be  and  remain  in  the  same  state,  plight,  and  manner  as  before 
the  making  of  that  act,  shall  be  and  the  same  is  hereby  repealed, 
with  respect  only  to  those  churches  or  chapels  which  have  been 
already  or  hereafter  may  be  augmented,  and  for  or  to  which  dis- 
trict chapelries  may  have  already  been  or  may  hereafter  be  assigned, 
under  the  provisions  of  the  hereinbefore  recited  act  passed  in  the 
fifty-ninth  year  of  the  reign  of  his  said  majesty  King  George  the 
Third :  provided  always,  that  unless  and  until  such  district  chapelry 
be  assigned  the  said  provision  shall  remain  in  full  force  and  effect 
as  if  this  act  had  not  been  passed.*' 

[Sect.  2.  **  That  in  the  case  of  any  church  or  chapel  which  has 
already  been  or  hereafter  may  be  augmented  by  the  said  governors 
of  the  bounty  of  Queen  Anne,  and  for  or  to  which  any  district 
chapelry  has  already  been  or  hereafter  may  be  assigned,  whether 
before  or  after  such  augmentation  under  the  provisions  of  the  said 
recited  acts  or  some  of  them,  such  church  or  chapel,  from  and 
after  such  augmentation,  and  the  assignment  of  such  district  cha- 
pelry, shall  be  and  is  hereby  declared  to  be  a  perpetual  curacy  and 
benefice,  and  the  minister  duly  nominated  and  licensed  thereto,  and 
his  successors,  shall  not  be  a  stipendiary  curate,  but  shall  be  and 
esteemed  in  law  to  be  a  perpetual  curate,  and  a  body  politic  and 
corporate,  with  perpetual  succession,  and  may  receive  and  take  to 
himself  and  his  successors  all  such  lands,  tenements,  tithes,  rent- 
charges,  and  hereditaments  as  shall  be  granted  unto  or  purchased 
for  him  or  them  by  the  said  governors  of  the  bounty  of  Queen 
Anne,  or  otherwise ;  and  such  perpetual  curate  shall  thenceforth 
have  within  the  district  chapelry  so  assigned  as  aforesaid  sole  and 
exclusive  cure  of  souls,  and  shall  not  be  in  anywise  subject  to  the 
control  or  interference  of  the  rector,  vicar,  or  minister  of  the  parish 
or  place  from  which  such  district  chapelry  shall  have  been  taken, 
any  law  or  statute  to  the  contrary  notwithstanding. '^ 

[Sect.  3.  "  That  it  shall  be  lawful  for  the  said  commissioners  for 
bunding  new  churches  to  assign  a  district  chapelry  to  any  church 
or  chapel,  with  such  consent  as  is  required  by  the  acts  of  the  fifty- 
eighth  and  fifty-ninth  years  of  his  said  majesty  King  George  the 
Third,  respectively  hereinbefore  recited,  or  one  of  them,  in  the 
manner  specified  and  directed  in  and  by  such  several  acts  ;  and  it 
shall  be  lawful  for  the  said  governors  of  the  bounty  of  Queen  Anne 
to  augment  such  church  or  chapel,  either  before  or  afler  such  dis- 
trict chapelry  has  been  formed  or  assigned,  on  the  same  terms, 
conditions,  and  regulations  as  are  or  may  be  in  force  concerning 
such  augmentation.'' 

[Sect.  4.  "  That  every  such  church  or  chapel  so  augmented  to 
which  a  district  chapelry  shall  have  been  assigned  as  aforesaid  shall 
be  subject  to  the  provisions  and  regulations  contained  in  the  herein- 
before recited  act  of  the  fifty-ninth  year  of  the  reign  of  his  said 
majesty  King  Greorge  the  Third,  touching  the  assignment  of  dis- 
trict chapelries,  except  so  far  as  is  by  this  act  otherwise  provided." 
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[Sect.  5.  "  Provided  always,  that  nothing  herein  contained  shall  Augmenu. 
alter  or  affect  the  provisions  of  the  hereinbefore  recited  act  passed  chur^^^' 
in  the  first  year  or  the  reign  of  his  majesty  King  George  the  First,  Boiiding 
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which  enact  that  all  churches,  curacies,  or  chapels  which  should  at 
any  time  thereafter  be  augmented  by  the  said  governors  of  the  Certain  Pro- 
bounty  of  Queen  Anne  should  be  perpetual  cures  and  benefices,  i  Geo!i^/ 
and  that  the  ministers  duly  nominated  and  licensed  thereto,  and  ^;,^^'^^Jf 
their  successors  respectively,  should  be  bodies  politic  and  corporate,  c%ircbM,&c. 
with  perpetual  succession,  and  other  privileges  and  capacities  in  ^^  •ff«cted« 
the  said  act  mentioned,  but  that  the  same  shaU  remain  in  full  force 
and  effect  as  if  this  act  had  not  been  passed." 

an  Order  of  Council,  dated  October  21 ,  1842|  the  order  in 
owing  scheme  recommended  by  the  Ecclesiastical  Com-  ul^Aadi^n. 
missioners  was  carried  into  effect :  Benefit 

[<*  Whereas  the  Ecclesiastical  Commissioners  for  England  have, 
in  pursuance  of  an  act  passed  in  the  session  of  parliament  holden 
in  the  drd  and  4th  years  of  her  Majestv's  reign,  intituled  '  An  Act 
to  carry  into  effect,  with  certain  Modifications,  the  Fourth  Report 
of  the  Commissioners  of  Ecclesiastical  Duties  and  Revenues/  auly 
prepared  and  laid  before  her  Majesty  in  Council  a  scheme,  bearing 
date  the  5th  day  of  October,  1841,  in  the  words  and  figures  fol- 
fowing,  that  is  to  say : 

[**  ne,  the  Ecclesiastical  Commissioners  for  England,  in  pur- 
suance of  an  act  passed  in  the  session  of  parliament  held  in  the  3rd 
and  4th  years  of  your  Majesty's  reign,  intituled  *  An  Act  to  carry 
into  effect,  with  certain  Modifications,  the  Fourth  Report  of  the 
Commissioners  of  Ecclesiastical  Duties  and  Revenues,  have  pre- 
pared and  now  humbly  lay  before  your  Majesty  in  Council  the 
following  scheme  for  making  additional  provision  for  the  cure  of 
souls  in  certain  parishes  where  such  assistance  is  most  required  : 

["  Whereas  by  reason  of  the  suspension  of  certain  canonries  and 
prebends  in  several  cathedral  ana  collegiate  churches,  under  the 
operation  of  the  said  act,  divers  sums  of  money  have  already  been 
paid  to  us,  and  have  been  by  us  carried  over  to  a  common  fund, 
as  by  the  same  act  is  directed ;  and  divers  other  monies  will  be 
yearly  and  every  year,  in  like  manner,  payable  to  us,  and  will  by 
us  be  carried  over  to  the  same  fund : 

[**  And  whereas  it  appears  to  us,  after  having  carefully  considered 
how  the  limited  amount  of  monies  which  are  now  in  course  of  an- 
nually accruing  to  the  said  common  fund,  may  be  most  usefully 
distributed  according  to  the  provisions  of  the  said  act,  that  it  will 
be  most  conducive  to  the  efficiency  of  the  Established  Church  to 
grant  out  of  the  said  fund  (in  the  first  instance)  such  augmenta- 
tions only  as  may  be  requisite  to  secure,  as  nearly  as  may  be,  an 
average  annual  net  income  of  150/.  to  the  incumbent  of  every  be- 
nefice or  church  with  cure  of  souls,  being  either  a  parish  church  or 
chapel  with  a  district  legally  assigned  thereto,  ana  having  a  popu- 
lation amounting  to  2000,  and  being  in  the  patronage  either  of  your 
Majesty,  or  some  archbishop  or  bishop,  dean  and  chapter,  dean, 
arcndeacon,  prebendary,  or  other  dignitary  or  officer  in  some  cathe- 
dral or  collegiate  church,  or  of  some  rector  or  vicar  ;  reserving  to 
ourselves,  nevertheless,  the  right  of  abstaining  from  recommending 
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Order  in        such  augmentation  in  any  case  in  which,  from  special  circumstancesy 

Sc'ao' men-   ^^  ®^*^^  ^®  ^^  Opinion  that  it  is  not  at  present  expedient : 
tation  of  ["  And  whereas  we  have  satisfied  ourselves,  after  due  inquiry, 

Benefices.  jjj^^  ^j,g  benefices  and  churches  described  in  the  schedule  hereunto 
annexed  fall  within  the  class  above  defined,  and  are  fit  and  proper 
to  be  forthwith  augmented : 

[**  We,  therefore,  humbly  recommend  and  propose,  that,  in  order 
to  raise  to  the  sum  of  150/.  (as  nearly  as  may  be)  the  average 
annual  net  income  of  the  several  benefices  and  churches  enumerated 
and  described  in  the  said  schedule,  there  shall  be  paid  by  us,  in 
each  and  every  year,  out  of  the  common  fund  aforesaid,  to  the 
incumbent,   for   the  time  being,  of  each  of  such  benefices  and 
churches,  the  fixed  annual  sum  which  we  have  set  opposite  to  the 
name  thereof  in  the  last  column  of  the  said  schedule,  by  equal  half- 
yearly  payments  on  the  1st  day  of  May  and  the  1st  day  of  November 
in  each  year,  and  that  the  first  of  such  payments  shall  be  made  on 
the  1st  day  of  November  next ;  and  that  whenever  a  vacancy  in 
any  of  the  said  benefices  or  churches  shall  happen  on  any  other 
dav  than  the  1st  day  of  Mav  or  the  1st  day  of  November,  the  next 
half-yearly  payment  shall,  m  every  case,  be  apportioned  between 
the  incumbent  making  the  vacancy,  or  his  representatives,  and  the 
incumbent  succeeding  to  the  benefice  or  church  so  becoming  vacant, 
according  to  the  time  which  shall  have  elapsed  from  the  last  day 
of  payment  to  the  day  of  the  vacancy  inclusive ;  and  such  propor- 
tions shall  be  paid  to  the  respective  parties  accordingly  : 

["  And  we  further  recommend  and  propose,  that  nothing  herein 
contained  shall  prevent  the  further  augmentation  of  any  of  such 
benefices  or  churches,  if  it  shall  be  deemed  fit,  when  there  shall  be 
sufficient  means  for  that  purpose,  and  that  if  it  shall  appear  to  us 
to  be  expedient,  at  any  future  time,  that  instead  of  the  annual  sum 
then  in  course  of  payment  by  us  to  any  benefice,  or  of  any  part 
of  such  sum,  a  sum  of  stock  in  the  three  pounds  per  centum  re- 
duced or  consolidated  bank  annuities  should  be  appropriated  thereto, 
or  any  land,  tithe,  or  other  hereditament,  should  be  conveyed  thereto 
in  fee,  nothing  herein  contained  shall  prevent  us  from  recommend- 
ing and  proposing  such  a  substitution,  provided  that  such  stock, 
or  such  land,  tithe,  or  other  hereditament,  as  the  case  may  be,  shall 
produce  an  annual  sum  not  less  than  the  annual  sum  for  which  the 
same  shall  be  substituted  ;  and  provided  also  that  no  such  change 
shall  take  effect  except  by  the  appropriation  of  stock  as  aforesaid, 
until  the  then  next  vacancy  of  the  benefice  affected  thereby,  with- 
out the  written  consent  of  the  then  existing  incumbent  thereof: 

["  And  we  further  recommend  and  propose,  that  nothing  herein 
contained  shall  prevent  us  from  recommending  and  proposing  the 
augmentation  of  any  other  benefice  which,  upon  further  inquiry, 
shall  appear  to  us  to  come  within  the  said  class,  and  to  be  fit  for 
augmentation :  nor  for  extending  augmentations  to  other  classes, 
when  the  fund  applicable  thereto  shall  have  sufficiently  increased." 

[[Then  followed  a  schedule  of  the  benefices  augmented, 
under  the  following  divisions,  1st,  name  of  benefice;  2nd, 
quality ;  3rd,  diocese ;  4th,  county ;  5th,  annual  payment  of 
each  benefice. — Ed.)] 
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1.  XHE  privilege  of  clergy  took  its  root  from  a  constitution  seoefltor 
of  the  pope,  that  no  man  should  accuse  the  priests  of  holy  cLnSon^  **** 
church  before  a  secular  judge ;  which,  being  contrary  to  the  i*^- 
crown  and  dignity  of  the  king  and  the  common  law,  bound  not 
here  till  it  was  confirmed  by  parliament  (u). 

The  first  of  these  epistles  is  attributed  by  some  to  Alex- 
ander III.  who  was  consecrated  in  1159 ;  by  others  to  Lucius 
III.  who  filled  the  see  of  Rome  in  1181.  The  second  and 
third  authorities  are  taken  from  epistles  of  Celestinus  III.  who 
flourished  ten  years  after  Lucius.  But  the  fourth  authority  is 
said  to  be  a  decree  of  the  council  of  Paris,  which  was  holden 
under  Engenius  II.  in  the  beginning  of  the  ninth  century.  It 
appears  from  a  passage  of  Bracton,  cited  in  2  Inst.  633,  as  also 
from  the  statute  West.  1,  c.  2,  that  the  clergy  introduced  the 
same  law  here  at  a  very  early  period.  Lindwood  (or)  says,  "  a 
clerk  cannot  be  said  to  be  convicted  before  a  lay  judge,  so  at 
least  as  to  be  condemned  by  such  a  conviction."  And  the 
constitution  of  Boniface,  of  which  he  there  treats,  excommuni- 
cates those  who  detain  clerks  against  the  requisition  of  the 
ordinary.  This  prelate  was  Archbishop  of  Canterbury,  and 
published  constitutions  in  1260,  which  Lord  Coke  reprobates 
as  usurping  and  incroaching  upon  many  matters  which  belonged 
to  the  common  law  (y).  In  one  of  these  it  is  enacted,  tnat 
every  bishop  shall  have  one  or  two  prisons  in  his  diocese,  in 
which  he  shall  incarcerate  for  life  those  clerks  who  by  the 
secular  law  would  have  suffered  death  (z).  But  Lord  Coke 
says,  that  when  one  of  the  clergy  was  indicted  of  felony,  and 
the  ordinary  demanded  him,  yet  to  the  end  that  it  might  be 
known  what  sort  of  a  person  was  delivered  to  the  ordinary, 
an  inquest  was  charged  to  inquire  whether  he  were  guilty  or 
no.  And  though  he  was  found  guilty  by  this  inquest  of  office, 
yet  was  he  delivered  to  the  ordinary,  and  his  chattels  seized, 
and  his  lands  taken  into  the  king's  hands.  In  truth,  this  de- 
mand of  the  clergy  was  watched  with  a  jealous  eye,  and  con- 
sidered to  be  an  usurpation  by  the  laity  (a).  There  are  ac- 
cordingly some  instances  of  clerks  being  executed,  and  others, 
owing  to  convictions  of  felony,  were  forced  to  abjure  the  realm; 
but  the  9  Edw.  2,  c.  15,  commonly  called  Articuli  Cleri, 
restored  and  confirmed  the  ancient  custom  of  the  realm,  as 
stated  by  Lord  Coke,  provided  the  clerk  submitted  himself  to 
the  law  of  the  kingdom.  Since  then  this  privilege,  which  the 
clergv  grounded  on  the  text,  "  Touch  not  Mine  anointed  and 
do  My  prophets  no  harm,"  has  been  regulated  by  various  acts 
of  parliament ;  "  and  we  now,"  says  Mr.  Justice  roster,  "  con- 

• 

(u)  2  Inst.  636 ;  X.  2, 1,  8 ;  2,  1,        (z)  See  his  constitutions  at  the  end 

10;  2,  1,  17;  2,  2,  2.  of  Lindw.  edit  Ox.  p.  21. 
'x)  De  Foro  Competent!,  p.  93.  (a)  Reeves'  Hist,  of  the  Eng.  Law, 

;y)  2  Inst  599.  part  2,  ch.  10. 
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sider  the  benefit  of  clergy,  or  rather  the  benefit  of  the  statutes 
as  a  relaxation  of  the  rigour  of  the  law^  a  condescension  to  the 
infirmities  of  human  nature  (6).  The  only  exception  to  the 
rule  of  the  canon  law,  that  a  clerk  was  not  to  be  tried  by  a 
secular  judge^  was  against  those  who  after  three  monitions 
committed  crimes  in  a  secular  dress  and  tonsure ;  **  alleging," 
says  the  text,  *'  the  privilege  of  a  clerical  trial  with  their  lips, 
although  they  had  shortly  before  denied  their  clergy  by  their 
actions  (c)." 
[  186  ]  2.  Concerning  which,  it  is  enacted  as  follows:  ^*  When  a 
ibereorbi^ihe  clcrk  is  takcu  for  guilty  of  felony,  and  is  demanded  by  the  or- 
siainie  liw.  dinarv,  he  shall  be  delivered  to  him  according  to  the  privilege 
of  holy  church.  And  they  which  be  indicted  of  such  offences 
by  solemn  inquest  of  lawfiil  men  in  the  king's  court,  in  no 
manner  shall  be  delivered  without  due  purgation  (c^)." 

When  a  Clerk^  For  the  scarcity  of  clergy  in  the  realm  of 
England,  to  be  disposed  of  in  religious  houses,  or  for  priests, 
deacons,  and  clerks  of  parishes,  there  was  a  prerogative  allowed 
to  the  clergy,  that  if  any  man  that  could  read  as  a  clerk  were 
to  be  condemned  to  death,  the  bishop  of  the  diocese  might,  if 
he  would,  claim  him  as  a  clerk ;  and  he  was  to  see  him  tried 
in  the  face  of  the  court,  whether  he  could  read  or  not :  the 
book  was  prepared  and  brought  by  the  bishop,  and  the  judge 
was  to  turn  to  some  place  as  he  should  choose,  and  if  the  pri- 
soner could  read,  then  the  bishop  was  to  have  him  delivered 
over  unto  him,  to  dispose  of  in  some  places  of  the  clergy,  as  he 
should  think  meet ;  but  if  either  the  bishop  would  not  demand 
him,  or  the  prisoner  could  not  read,  then  was  he  to  be  put  to 
death  {e).  The  usual  test  of  the  prisoner's  learning  was  the 
verse  Miserere  mei  Deus,  which,  on  that  account,  was  called 
the  nech  verse  (/). 

A  ClerkJ]  And  by  a  favourable  interpretation  of  the  sta- 
tutes relating  to  the  clergy,  not  only  those  actually  admitted 
into  some  inferior  order  of  the  clergy,  but  also  those  who  were 
never  qualified  to  be  admitted  into  orders,  have  been  taken  to 
have  a  right  to  this  privilege  as  much  as  persons  in  holy 
orders,  whether  they  were  persons  lawfully  born  or  bastards, 
aliens,  or  denizens,  in  the  communion  of  the  church  or  excom- 
municate, within  the  common  benefit  of  the  law  or  outlaws ; 
so  that  they  were  not  heretics  convict,  nor  Jews,  Mahometans, 
nor  pagans*  nor  under  perpetual  disability  of  going  into  orders 
admitting  of  no  dispensation,  as  blind  and  maimed  persons 
formerly  were,  and  women  still  are ;  nor  liable  to  the  objection 
of  bigamy,  which,  by  a  constitution  of  the  council  of  Lyons 
received  in  this  kingdom,  was  a  bar  to  the  demand  of  the  pri- 
vilege of  the  clergy  (y). 

(6)  See  Keilway,  181 ;  and  Foster,        (e)  Bacon's  Use  of  the  I^aw,  122. 
Rep.  305.  (/)  Foster,  Rep.  306. 

(c)  X.  6,  39,  45.  (g)  2  Hawkins' Pleas  of  the  Crown, 

(d)  3  Edw.  1,  c.  2.  338. 
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And  by  the  3  Will.  c.  9,  s.  6,  where  a  man  being  convicted 
of  any  felony  for  which  he  may  demand  the  benefit  of  his 
clergy,  if  a  woman  be  convicted  for  a  like  offence,  upon  her 
prayer  to  have  the  benefit  of  this  statute,  judgment  of  death 
shall  not  be  given  against  her,  but  she  shall  suffer  the  same 
punishment  as  a  man  should  suffer,  that  has  the  benefit  of 
clergy  allowed. 

Is  taken  for  guilty  of  Felony,']  This  statute,  and  the  cus- 
tom of  the  realm,  restrained  the  benefit  of  clergy  only  to  felony ; 
so  as  they  were  to  answer  to  high  treason,  and  all  offences 
under  felony  (A). 

And  is  demanded  by  the  Ordinary, ]  Yet  a  man  might  wave 
the  privilege  of  his  clergy  if  he  would,  and  put  himself  upon 
his  country  (t). 

By  solemn  Inquest  of  lawful  Men."]  Before  this  statute,  if 
any  clerk  had  been  arrested  for  the  death  of  a  man,  or  any 
other  felony,  and  the  ordinary  did  demand  him  before  the 
secular  judge,  he  was  delivered  without  any  inquisition  to  be 
made  of  the  crime ;  but  afler  this  statute,  to  the  end  that  the 
ordinary  might  have  more  care  of  purgation  to  be  duly  done 
according  to  the  provision  of  this  act,  when  any  clerk  was  in- 
dicted of  any  felony,  and  refused  to  answer  to  the  felony,  but 
claimed  the  privilege  of  the  clergy,  and  was  demanded  by  his 
ordinary,  yet  he  was  not  delivered  to  the  ordinary  before  he 
had  been  first  indicted  and  arraigned,  and  his  ofience  had  been 
inquired  of  and  found  by  an  inquest  of  office ;  which  was  done, 
both  to  the  end  that  if  the  prisoner  were  found  guilty,  he  might 
absolutely  forfeit  his  goods,  which  anciently  were  saved  by  a 
purgation,  and  also  that  the  court  might  be  apprised,  whether 
it  were  proper  from  the  circumstances  of  the  case,  disclosed 
upon  such  an  inquiry,  to  deliver  the  clerk  to  the  ordinary 
generally,  in  which  case  he  was  allowed  to  make  his  purgation ; 
or  specially f  withont  purgation  to  be  made.  But  this  practice 
being  found  inconvenient  to  prisoners,  because  they  lost  their 
goods,  if  found  guilty  by  such  inquiry,  and  yet  could  take  no 
challenge  to  any  of  the  iury,  it  being  but  an  inquest  of  office, 
it  hath  been  the  general  practice  ever  since  the  reign  of  Hen.  [  igg  ] 
VI.  to  oblige  those  who  demand  the  benefit  of  clergy,  to  plead 
and  put  themselves  upon  their  trial,  under  pain  of  being  dealt 
with  as  those  that  stand  mute,  whereby  they  forfeit  their  goods 
without  any  inquiry  concerning  their  crime  (ft). 

In  no  Manner  shall  be  delivered  withotit  due  Purgation.'] 
When  a  person  was  delivered  to  the  ordinary,  he  was  to  re- 
main in  the  ordinary's  prison:  if  committed  generally,  then  he 
might  make  his  purgation ;  which  was  a  trial  before  the  ordi- 
nary by  a  jury  of  twelve  clerks,  wherein  if  he  was  acquit,  he 
was  discharged ;  if  found  guil^,  he  was  degraded,  and  de- 
livered over  to  the  secular  power.    And  when  he  had  made 

(h)  2  Inst.  636.  (k)  2  Inat.  164 ;  2  Hawk.  358. 

(i)  2^In8t  638. 
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his  purgation,  he  had  always  restitution  of  his  lands  seized, 
unless  he  were  attaint.  And  as  touching  his  goods,  the  dif- 
ference was  thus: — If  before  conviction,  upon  his  arraignment, 
the  prisoner  had  his  clergy  (as  was  used  commonly  before  the 
time  of  Hen.  VI.),  then  if  he  made  his  purgation,  he  had  re- 
stitution of  his  goods,  unless  he  had  fled.  But  if  he  had 
pleaded  to  inquest,  and  were  convict,  then  the  goods  were  for- 
feited by  the  conviction,  and  he  should  not  have  restitution 
upon  his  purgation  (Z). 

But  if  the  clerk  were  delivered  to  the  ordinary  without  put' 
gation  to  be  made,  there  he  continued  prisoner  during  his  life, 
unless  pardoned  by  the  king ;  and  the  king  had  not  only  his 
goods  as  absolutely  forfeited,  but  also  the  profits  of  his  lands 
during  his  life  (m). 

Without  due  Purgation.]    Lord  Coke  says,  before  this  sta- 
tute, purgations  were  unduly  made,  more  for  favour  than  for 
furtherance  of  justice ;    whereby  malefactors  were  encouraged 
to  offend.    And  the  evil  was  not  remedied  by  this  act,  but  the 
abuses  in  making  purgation  still  continued,  and  in  the  end  be- 
came so  intolerable,  that  Queen  Elizabeth  by  consent  of  par- 
liament took  it  quite  away  (n). 
How  far  and       3.  Again ;  the  benefit  of  clergy  is  further  confirmed,  by  the 
lle^ucitrgy  statute  of  the  25  Edw.  3,  st.  3,  c.  4,  by  which  it  is  enacted, 
the'sirit^e**^  that  "  All  manner  of  clerks,  which  shall  be  convicted  before 
Law.  the  secular  judges,  for  any  treasons  or  felonies,  touching  other 

[  189  ]  persons  than  the  king  himself,  shall  fi'eely  have  and  enjoy  the 
privileges  of  holy  church." 

In  all  cases  of  high  treason,  clergy  was  never  allowed  in  this 
kingdom  (o). 

But  by  the  common  law,  in  all  cases  of  felony  or  petit  trea- 
son, clergy  was  allowable,  excepting  two,  viz. :  1.  Insidiatores 
viarum  et  depopulatores  agrorum.  2.  Wilful  burning  of 
houses.  And  the  cause  why  these  were  excepted  was,  because 
by  interpretation  of  law  they  are  hostile  acts.  And  therefore 
sometimes  these  words,  insidiatores  viarum  et  depopulatores 
agrorum,  were  put  in  the  indictments  of  clerks,  on  purpose  to 
oust  them  of  the  benefit  of  clergy ;  which  caused  the  act  of  the 
4  Hen.  4,  c.  2,  to  be  made,  to  put  these  clauses  out  of  indict- 
ments, and  to  allow  clergy  if  they  were  in  them(/?). 

And  by  this  statute  clergy  is  allowed  in  all  treasons  or  felo- 
nies (except  treasons  against  the  king) ;  so  that  after  this  sta- 
tute there  was  clergy  in  all  other  felonies  {q). 

Consequently,  wheresoever  clergy  is  not  allowable  in  any 
other  cases,  it  is  taken  away  by  some  subsequent  act  of  parlia- 
ment (r). 

(/)  2  Hale'i  Hist  PI.  Cr.  314;  2  BL  Com.  368. 
Ingt.  638 ;  23  Hen.  8,  o.  1,  M.  5,  6.  (o)  2  H.  H.  330. 

(m)  2  H.  H.  384.  (p)  2  H.  H.  328,  330,  333. 

(n)  2  Inst  165.    On  the  subject        \q)  Hal.  PL  230. 
of  porgations,  see  Hob.  290,  and  4        (r)  Ibid. 
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By  the  eivil  law  clergy  was  never  allowed,  so  that  pirates  on  Bycwuuw. 
the  high  seas  had  not  the  benefit  of  it  (o). 

[[The  foregoing  remarks  on  the  subject  of  benefit  of  the  olergy  Benefit  or 
have  been  lefl  as  matters  of  historical  curiosity,  for  by  7  &  8  nlJS^bV^r 
Geo.  4,  c.  27,  all  preceding  statutes  relative  to  benefit  of  clergy  *  ^^  *, 
are  repealed,  and  oy  7  &  8  Geo,  4,  c.  28,  "  An  Act  for  improving  ^' 
the  Administration  of  Justice  in  Criminal  Cases  in  England, ' 
passed  on  the  21st  of  Jiuie,  1897,  it  is  again  declared  that  the 
benefit  of  clergy  was  altogether  abolished  with  respect  to 
"  persons  convicted  of  felony.'*    Still  some  doubt  remained  as  And  u  to  tbe 
to  whether  this  act  extended  to  the  peerage  (/?),  and  therefore  SiSJlS^Act 
after  the  trial  of  the  Earl  of  Cardigan  in  1841,  was  passed  ^^ 
the  declaratory  statute  of  the  4  &  5  Vict.  c.  22,  which  enacted, 
that — 

["  *  Whereas  doubts  have  been  entertained  whether,  notwithstand-  4  &  5  Vict, 
ing  the  provisions  of  an  act  passed  in  the  seventh  and  eighth  year  of      c.  22. 
the  reign  of  his  late  majesty  King  George  the  Fourth,  intituled,  An  7  &  g  o«o.4. 
Act  for  furtlier  iroproviiig  the  Administration  of  Justice  in  Criminal       ^^' 
Cases  in  England,  so  much  of  an  act  passed  io  the  first  year  of  the 
re^n  of  his  majesty  King  Edward  the  Sixth,  intituled,  An  Act  for     1  Edw.«, 
the  Repeal  of  certam  Statutes  concerning  Treasons  and  Felonies,  as   ^' "» ••  **• 
enacts  "  that  in  all  and  every  case  and  cases  where  any  of  the 
king's  majesty's  sul^ects  shall  and  may,  upon  his  prayer,  nave  the 
privilege  of  clergy  as  a  clerk  convict  that  may  make  purgation,  in 
all  those  cases  and  every  of  them,  and  also  in  all  and  every  cas^ 
and  cases  of  felony  wherein  the  privilege  and  benefit  of  dergy  ia 
restrained,  excepted,  or  taken  away  by  this  statute  or  aet»  (wilful 
murder  and  poisoning  of  malice  prepensed  only  excepted,)  the  lord 
or  lords  of  tne  parliament,  and  peer  and  peers  of  tbe  realm  having 
place  and  voice  in  parliament,  shall,  by  vurtue  of  this  present  act, 
of  common  grace  upon  his  or  their  request  or  prayer  alleging  that 
he  is  a  lord  or  peer  of  this  realm,  and  claiming  the  benefit  of  this 
act,  though  he  cannot  read,  without  any  burning  in  the  hand,  loss 
of  inheritance,  or  corruption  of  his  blood,  be  adjudged,  deemed, 
taken,  and  used,  for  the  first  time  only,  to  all  intents,  constructions, 
and  purposes,  as  a  clerk  convict,  and  shall  be  in  case  of  a  clerk 
convict  which  may  make  purgation,  without  any  further  or  other 
benefit  or  privilege  of  clergy  to  any  such  lord  or  peer  fh>m  thence- 
forth, at  any  time  after,  for  any  clause  to  be  allowed,  adjudged  or 
admitted,  any  law,  statute,  usage,  custom  or  any  other  thing  to  the 
contrary  notwithstanding,"  may  not,  for  some  purposes,  still  remain 
ia  foree,'  Be  it  therefore  enacted,  etc.,  That  so  much  of  the  said  Part  or  re- 
last-mentioned  act  as  is  hereinbefore  recited  shall  from  henceforth  n^JS^, 

be  repealed      '         "  '" 

every  lord 

voice  in  parlij 

be  found,  shall  plead  to  such  indictment,  and  shall  upon  conviction  gotjeci?****' 


t 


•)  MoQve,  7^6.  case,  11  H.  State  Trials,  364.] 

p)  [See  the  Ducheu  of  Kingiton's 
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be  liable  to  the  same  punishment  as  any  other  of  her  Majesty's 
subjects  are  or  may  be  liable  upon  conviction  for  such  felony,  any 
law  or  usage  to  the  contrary  in  any  wise  notwithstanding."] 


.'•  V 


—See  Ht^UV^* 


iSiet— See  ^Ut^^ 


BiGAMI  are  they  who  have  married  two  wives  or  more  suc- 

t      '  sessively^  or  one  window  (9). 

" '"  *  Bigami  are  properly  they  who  have  successively  married  two 
wives ;  but  Lindwood  reckons  up  seven  constructive  sorts  of 
bigamy  (r).  By  the  canon  law,  a  bigamist,  and  he  who  mar- 
ries a  widow,  or  a  woman  divorced  from  her  husband,  or  a 
prostitute,  or  two  sisters,  or  his  first  cousin,  was  incapable  of 
filling  the  sacerdotal  office  (s).  At  last,  Gregory  the  Tenth,  in 
the  council  of  Lyons,  declared  bigamists  ipso  facto  stripped  of 
their  privilege  of  clergy,  and  subject  to  the  secular  authority (^). 
Hence  bigamy  became  no  uncommon  counterplea  to  the  claim 
of  clergy,  and  the  law  concerning  it  was  fixed  by  act  of  par- 
liament (t<). 

4  Ed.  1,  St.  c.  5,  "  Concerning  men  twice  married,  called  bi- 
gami, whom  the  bishop  of  Rome  by  a  constitution  made  at  the 
council  of  Lyons,  hath  excluded  from  all  clerks  privilege, 
whereupon  certain  prelates  (when  such  persons  have  been  at- 
tainted for  felony)  have  prayed  for  to  have  them  delivered  as 
clerks,  which  were  made  bigami  before  the  same  constitution  ; 
it  is  agreed  and  declared  before  the  king  and  his  council,  that 
the  same  constitution  shall  be  understood  in  this  wise,  that 
whether  they  were  bigami  before  the  same  constitution  or  after, 
they  shall  not  be  delivered  to  the  prelates,  but  iustice  shall  be 
executed  upon  them,  as  upon  other  lay  people.' 

This  statute  was  passed  two  years  after  the  council  of  Lyons, 
viz.  in  1^6,  and  is  a  parliamentary  declaration  of  the  consti- 

(0)  2  Inst  273 ;  Gibs.  423.  gamis  non  ordinandis,  Lindw.  128. 
(r)  P.  129.  (t)  60 1,  12. 

(1)  Can.  Sanct.  Apost.  16,  17, 18;        (m)  4  BL  Com.  189,  in  the  note. 
Dist.  55,  c.  1  &  2;  X.  1,  21 ;  De  Bi- 
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tution  there  made.  This,  Lord  Coke  says,  the  judges  required^ 
because  that  constitution  took  from  bigamists  tnek  clergy,  and 
therefore  their  lives  {x). 

18  Ed.  3,  8t  3,  c  2,  "  If  any  clerk  be  arraigned  before  our 

{'ustices  at  our  suit,  or  at  the  suit  of  the  party,  and  the  clerk 
loldeth  him  to  his  clergy,  alle^ng  that  he  ought  not  before 
them  thereupon  to  answer ;  and  ii  any  man  for  us  or  for  the 
same  party  will  suffgeat,  that  he  hath  married  two  wives  or  one 
widow,  that  upon  me  same  the  justices  shall  not  have  the  cog* 
nizance  or  power  to  try  the  bigamy  by  inquest  or  in  other 
manner ;  but  it  shall  be  sent  to  the  spiritual  court,  as  hath 
been  done  in  times  past  in  case  of  bastardy.  And  till  the  cer- 
tificate be  made  by  tne  ordinary,  the  party  in  whom  the  bigamy 
is  alleged  shall  abide  in  prison  if  he  be  not  mainpernable." 

1  Ed.  6,  c.  12,  8.  16,  "  Every  person  who  by  any  statute  or 
law  of  this  realm  ought  to  have  the  benefit  of  clergy,  shall  be 
allowed  the  same  although  he  hath  been  divers  time  married  to 
any  single  woman  or  single  women,  or  to  any  widow  or 
widows,  or  to  two  wives  or  more." 

[^The  last  statute  on  this  subject  is  9  G.  4,  c.  31. — Ed.]] 


lSi0tlOtl0.  [  194  ] 

[[Van  Espen,  pars  1,  lit.  13,  de  Elect,  et  Nomin.  Episcoporum ; 
Thomassini  Vet.  et  Nova  Eccles.  Disciplina,  vol.ii.  p.  313, 

.  de  Episcop.  Elect,  et  Confirmatione ;  Giannone,  lib.  1  et  2, 
Istoria  Civile  di  Napoli ;  Bingham's  Eccles.  Antiq.;  Stilling- 
fleet's  Grig.  Brit.)  Hooker's  Eccles.  Polity,  6, 7  and 8th  boolu. 

LI  HE  great  authorities  cited  above  should  be  consulted  by  ^TJL"'^'^ 
those  who  wish  to  be  thoroughly  conversant  with  a  detailed  ^  ^ 
history  of  the  origin  and  continuance  of  the  order  of  Bishops 
in  the  Christian  Church,  throughout  every  country  where  that 
church  has  been  permitted  to  flourish,  as  well  as  in  our  own 
Islands.  The  history  of  Episcopacy  in  the  latter  is  sketched 
with  much  spirit  and  fidelity  by  the  Rev.  W.  Palmer,  in  his 
Antiquities  of  the  English  Ritual  (y);  but  even  this  condensed 
account  exceeds  the  very  narrow  limits  which  can  be  allotted 
to  it  in  a  work  of  a  strictly  legal  character.  "  The  Church 
(says  Giannone),  even  during  the  three  first  centuries,  knew  no 
other  hierarchy,  no  other  orders  than  those  of  Bishops,  Priests 
and  Deacons  (z)."  But  this  assertion,  though  generally  true, 
requires  some  qualification ;  for  the  language  of  the  Council  of 
Nice  (a.  o,  325)  renders  it  quite  clear  that  certain  Bishops 
had  a  pre-eminence  and  dignity  above  the  rest.    "  Let  thosQ 

U)  9  Xnit.  274.  (g)  {LA,  Q,  li.  n.  it  lit  CiyO.  di 

(y)  [Vol.  ii  p.  246.]  Na^l 
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^m  bi^^^  customs  remain  in  force  which  have  been  of  old  the  customs 
u  ops.     (^^q^f{i^  19^)  of  Egypt,  and  Lybia,  and  Pentopolis ;  by  which 
customs  the  Bishop  of  Alexandria  hath  authority  over  all  these^ 
and  the  rather,  that  this  hath  also  been  the  use  of  the  Bishops 
of  Rome,  and  the  same  hath  been  observed  in  Antioch  and  in 
other  provinces."    The  first  Council  of  Constantinople,  held 
eighty  years  after  the  Nicene  Synod,  added  the  Bishop  of 
Constantinople  to  the  number  of  these  Primates  or  Metropoli- 
tans of  Alexandria,  Antioch  and  Rome,  assigning  him  a  place 
second  in  dignity  to  the  latter  (m).     But  it  was  not  till  after 
Constantine  had  publicly  embraced  Christianity  that  the  dig- 
nities of  Metropolitans,  Archbishops,  Primates,  Exarchs  or 
Patriarchs,  were  so  established  in  the  Church,  as  to  correspond 
with  the  secular  magistracies  of  the  State ;  and  from  this  pe- 
riod these  titles  seem  to  have  been  bestowed  (n)  with  reference 
to  the  greater  or  less  extent  of  the  provinces  over  which  they 
Origin  of       held  spiritual  sway  (o).     The  Metropolitans  were  so  called  be- 
«nd  A?di.**°*  cause  they  presided  over  the  Churches  of  the  principal  cities 
biihopi.         jj£  ^YiQ  province.     It  was  their  duty  to  ordain  the  Bishops  of 
their  province,  to  convoke  provincial  councils,  and  to  exercise 
a  general  superintendence  over  the  doctrine  and  discipline  of 
the  Bishops  and  clergy  within  the  provinces.    These  are  the 
functions  ascribed  to  them  by  the  Council  of  Nice  (a.d.  3S5), 
by  the  councils  which  followed  soon  afterwards,  by  the  eccle- 
siastical writers  of  the  fourth  and  fifth  century,  and  by  the 
edicts  of  Justinian  (p).    The  title  of  Archbishop  was  one  of 
honour,  but  brought  with  it  no  authority,  and  was  at  first  very 
rarely,  bestowed,  and  only  on  the  most  distinguished  Bishops. 
The  name  is  not  to  be  met  with  during  the  three  first  centuries. 
It  occurs  for  the  first  time  in  the  fourth  century,  and  St.  Atha- 
nasius  appears  to  have  been  among  the  earliest  who  were  distin- 
guished by  this  title  (9).     In  the  fifth  century  it  was  conferred 
on  the  Bishops  of  Rome,  Antioch,  Alexandria,  Constantinople, 
Jerusalem,  Ephesus,  and  Thessalonica.     Gregory  the  Great 
extended  it  much  farther.    In  the  eighth  century  it  became  still 
more  common,  and  in  later  times  was  bestowed  upon  all  Metro- 
politans, and  occasionally,  as  in  the  Neapolitan  dominions,  upon 
simple  Bishops  (r).  The  Exarch  or  Patriarch  presided  over  the 

(m)  [So  Cyprian  (a.  d.  280)  was  be  heard  in  the  court  of  the  diocese  at 

Metropolitan  of  Carthage,  and  Arch-  the  Hellespont,  and  not  in  the  chief 

bishop  Usher  and  others  conceive  that  or  metropolitan  court  of  tlie  province, 

the  fiishops  of  the  Seven  Churches  in  i.  e.  £phe8us.*-£D.] 
Asia  were  Metropolitans. — £d.]  (o)    X.  2,  c.  viii.] 

(»)    [The  word  diocese  was  bor-        (p)   *Novel.  123.] 
rowed  from  the  Roman  government,        {q)  fhe  was  elevated  from  the  hum- 

who  had  adopted  it  from  the  Greeks,  ble  rank  of  Deacon  to  the  archiepis- 

"  Si  quid  habebis  cum  aliquo  Helles-  copal  throne  of  Egypt,  and  fiUed  tnat 

pontio  controversiae  ut  in  iUam  ^i«6ti}0-iy  eminent  station  above  forty-six  years, 

rejicias."      Cic.  fam.  ep.  53,  L  13.  a.  d.  326— 373.] 
For  a  province  was  parcelled  out  into        (r)  Like  the  title  Primus  in  the 

dioceses;  and  Cicero  here  requests  the  early  Scotch  Church.    See  Oon) 

Propraetor  that  his  friend's  cause  may  in  j^(otUltlr, 


ii^hole  Diocese^  and  therefore  over  all  the  Metropolitans  of  the  Election  or 
different  provinces  which  composed  it.    Thomassin  establishes  ^^*^^ 
three  propositions  with  respect  to  the  election  of  the  Bishops 
during  the  first  centuries.     These  propositions,  the  fruit  of  a 
very  long  and  learned  inquiry,  are,  1,  that  the  Bishops  exer- 
cised the  chief  influence  in  the  election  of  another  Bishop  {elec- 
tores  primarios  fuisse  episcopos) :  2,  that  though  the  people 
were  always  among  the  electors,  their  voice  carried  with  it  less 
weight  than  that  of  the  clergy  {clero  plus  tributum  guam 
popuh) :  3,  that  the  consent  of  the  prince  was  an  indispensable 
preliminary  to  the  consecration  of  the  Bishop  by  the  Metro- 
politan {consensum  regis  necessariutn).    The  part  which  the 
people  took  in  the  election  of  the  early  Bishops  rests  on  indubi- 
table proofs.  Theodoretus'  complaint  against  Lucius  the  Arian 
is^  that  he  was  chosen  "  non  episcoporum  orthodoxorum  synodo, 
non  clericorum  virorum  suffrtzgio,  non  petitione  populorum,  ut 
ecclesiae  leges  praecipiunt.      And  on  the  other  hand,  St.  Atha- 
nasius,  desiring  to  justify  himself  from  the  aspersions  of  his 
calumniators,  asserts,  "  omnia  canonic^  inouiri  et  pertzgi  de- 
cebat,  praesentibus  populis  et  clericis.**    There  is  also  a  very 
remarkable  letter  of  Gregory  VII.,  cited  by  Van  Espen,  in 
which  that  pontiff*  charges  the  "  episcopum  Aurelianensem!* 
amongst  other  offences,  '*  sine  idoned  cleri  et  populi  electione 
ecclesiam  invassisse."    Van  Espen  seems  to  estimate  the  influ- 
ence of  the  people  in  these  elections  more  highly  than  Thomas- 
sin,  especially  in  the  Latin  Church.     Certain  it  is,  however, 
that  as  the  numbers  of  the  clergy  increased,  they  gradually 
excluded  the  people  altogether.      But  before  the  thirteenth  Oiiein  or 
century,  their  own  influence  was  transferred  to  the  cathedral  cbltptenand 
chapters,  *^  quasi  clerum  representantia,*'  who  became  and  are  JJcIuSmu!* 
nominally  to  this  day  the  sole  electors  of  the  Bishop  (r).     The 
origin  of  this  now  universal  practice  is  traced  by  Van  Espen 
(citing  Onuphrius)  to  the  long  schism  which  occurred  about 
the  election  of  Alexander  III.  to  the  papacy,  which  led  to  the 
transference  of  this  right  to  the  College  of  Cardinals,  as  the 
representatives  of  the  Roman  clergy.     It  is  remarkable  that 
no  mention  of  this  privilege  of  cardinals  and  chapters  is  to  be 
found  in  the  older  canons,  or  the  ^'  Decretum'*  of  Gratian.    In 
these  the  right  of  election  is  simply  alleged  as  belonging  to  the 
clergy;  with  whom  the  Bishop  is  desired  to  transact  ''tnqjora 
eccUsicB  negotia,*'     It  would  seem  that  towards  the  beginning 
of  the  thirteenth  century  this  right  of  the  chapters  to  elect 
bishops  was  established,  which  Van  Espen  condemns  as  a  ma- 
nifest departure  from  the  spirit  of  the  ancient  canons  (s), 

TThe  consent  of  the  prince  seems  to  have  been  invariably  conient  or 

"*  '^  ^    the  Prince. 

Sr)  [About  the  time  of  Innocent  constans  ex  Episcopo  et  clero  suea 

. — ^Ed.]  Dioecesis,  praesertim  eorunri  de  clero 

(')   [ "  Q"*^    ®^i™    Ijropri^i    est  qui  unft  cum  ipso  curam  animarum 

Synodus  Diceccsana,  uiri  conventus  sustinent."  Van.  £. — Ed.] 
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Consent  of  considered  as  necessary  for  the  due  election  of  the  bishop 
the  Prince.  q\^qq  f}^Q  time  of  Constantine.  There  are  many  Imperial  Con- 
stitutions upon  this  subject^  as  well  as  upon  points  of  general 
canonical  discipline.  That  of  Justinian^  **  de  examinatione  et 
confirmatione  Episcoporum,'*  is  alone  sufficient  evidence  of  the 
practice  of  the  Eastern  Church  in  submitting  their  episcopal 
choice  to  the  approbation  or  refusal  of  their  temporal  sove- 
reign. The  same  custom  prevailed  universally  in  the  Western 
Church.  The  Council  of  Toledo  (a.d.  681)  even  went  so  fiur 
as  to  declare  that  Spanish  sovereigns  nominated  bishops  **  suo 
nutu ;''  and  the  great  Spanish  canonist,  Covarruvias  {t\  pro- 
nounces such  nomination  to  be  a  monarchical  privilege,  ''  vi 
juris  patronatus."  Various  '*  concordats"  establish .  this  to 
have  been  the  custom  of  the  Gallican  Church,  as  well  as  the 
independence  of  that  church  on  the  Roman  See.  The  Russian 
Church  acknowledges  the  emperor  to  be  the  supreme  judge  of 
the  spiritual  college  {u).  The  same  power  has  been  immemo- 
rially  exercised  by  the  kings  of  England  (v).  It  has  been 
established  by  abundant  proof  that  the  Pope's  attempt  to  resist 
this  privilege  was  never  successiul  in  this  country.  Speaking 
of  the  creation  of  bishops  after  a.  d.  1000,  Thomassin  says, 
" treijicientibus  nobis  ex  Gallid  in  Angliam  eadem  hgeSy  e€idem 
canonica  doctrinm  occurrent  documenta^  non  eadem  religio  out 
observantia  in  sedem  apostoUcam*'  (i.  e.  Rome).  It  is  in  fine 
the  general  opinion  of  all  canonists  that  catholic  princes  have 
a  right  to  nominate  the  bishop,  as  a  private  patron  lias  the 
right  to  present  his  clerk,  under  the  same  condition,  that  the 
person  be  "idoneus"  The  appointment  of  Archbishop  Parker 
by  Queen  Elizabeth  is  a  well  known  instance  of  the  exertion 
of  this  privilege  by  an  English  sovereign. 

QThe  earliest  account  of  English  bishops  is  the  record  of 
their  appearance  at  the  councils  of  Aries,  Nice,  Sardica,  and 
Ariminium,  in  the  fourth  century.  It  would  seem  that  in  the 
ninth  century  Irish  prelates  converted  a  great  part  of  the 
pagan  invaders  in  the  north  of  England,  contemporaneously 
with  the  conversion  of  the  Anglo-Saxons  by  St.  Augustine  (v). 
Bede  (x)  gives  an  account  of  the  conference  of  seven  British 
bishops  with  St.  Augustine.  The  episcopacy  of  this  country 
may  be  traced  in  an  unbroken  chain  from  the  very  early  pe- 
riod mentioned  above  to  the  present  day.  To  specify  the  dif- 
ferent links  would  far  exceed  the  proper  limits  of  this  work. 
From  this  censure  indeed  it  may  be  feared  that  even  this  fidnt 
outline  of  the  history  of  bishops  is  not  exempt ;  but  I  cannot 
omit  the  leamepl  Hooker  s  description  of  episcopal  powers  and 

{t)  [Covarruv.  ad  cap.  Possessor,  Church,  p.  295.] 
pL  2,  8.  10.    After  the  chapters  had        (v)  [See  Bede's  account  of  Alfred's 

obtained  the  right  of  electing,  they  nomination  of  Wilfred,  1.  50,  c.  20.] 
sought  a  license  from  the  king  as  a        (to)  [Stillingfleet's  Origines  Bnt 

preliminary.     Mariana,  Hist  Hisp.  ch.  2,  3,  4.1 
1. 24,  c.  11.— Ed.]  (x)  [L.  2,  c.  2.] 

(tt)  [See  King's  Rites  of  the  Greek 
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functions.  '^  A  bishop  is  a  minister  of  Ood,  unto  whom,  with  Ha«kcr*f  De- 
permanent  continuance^  there  is  given,  not  only  power  of  ad-  epikITpV 
ministering  the  word  and  sacraments,  which  power  other  pres-  ^^^^^ 
byters  have,  but  [also  a  further  power  to  ordain  ecclesiastical 
persons,  and  a  power  of  chiefty  in  government  over  presbyters 
as  well  as  la3naEien, — a  power  to  be  by  way  of  jurisdiction — a 
pastor  even  to  pastors  themselves.  So  that  this  office,  as  he  is 
a  presbyter  or  pastor,  oonsisteth  in  those  things  which  are 
common  unto  him  with  other  pastors,  as  in  ministering  the 
word  and  sacraments;  but  those  things  incident  unto  his  office, 
which  do  properly  make  him  a  bishop,  cannot  be  common 
unto  him  with  other  pastors.  Now  even  as  pastors,  so  like- 
wise  bishops,  being  principal  pastors,  are  either  at  large  or 
else  with  restraint :  at  large,  when  the  subject  of  their  regiment 
is  indefinite,  and  not  tied  to  any  certain  place :  bishops  with 
restraint  are  they  whose  regiment  over  the  church  is  contained 
with  some  definite,  local  compass;  beyond  which  compass 
their  jurisdiction  reacheth  not.  Such  therefore  we  alway 
mean,  when  we  speak  of  that  regiment  by  bishops,  which  we 
hold  a  thing  most  lawful,  divine  and  holy,  in  the  Church  of 
Christ  (y)."— Ed.;] 

For  bishops  leases,  together  with  those  of  other  ecclesiastical 
corporations,  whether  sole  or  aggregate,  see  title  ILZMtH — 

See  also  C^urcft  of  (EnfflanH  anH  Jrelanti  \  Ciiurcti  in 
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1.  Of  Archbishops  and  Bishops  in  General. 

1.  By  the  preface  to  the  form  and  manner  of  making,  ordaining.  Age  or  Pei« 
and  consecrating  of  bishops,  priests  and  deacons,  (confirmed  3J°  ^ 
by  act  of  parliament,  3  &  4  Ed.  6,  c.  10;  5  &  6  Ed.  6,  c.  1 ;  Buhop.. 

8  £1,  0.  1 ;  13  and  14  Car.  2,  c.  4; )  every  man  which  is  to  be 
ordained  or  consecrated  bishop,  shall  be  full  thirty  years  of  age. 
The  reason  given  by  the  canon  law  is,  that  our  Saviour  was 
baptised  and  began  to  preach  at  this  age  (z). 

2.  Bishop  is  firom   the  Saxon  biscop,  and  that  from   the  Bishop,  what. 
Greek  fl^'ia-xMrof,  an  overseer   or  superintendent ;    so  called 

from  that  watchfulness,  care,  charge,  and  faithfiilness,  which 
by  his  place  and  dignity  he  hath  and  oweth  to  the  church  (a). 

(^)  [Ecclesiastical  Polity,  bk.  vii. 
V(d.  ii.  p.  239.] 


(z)  Dist  78,  cap.  3. 


God.  22;  See  Dist  21,  c.  1. 
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Archbishop.        3.  An  archbisliop  is  the  chief  bishop  of  the  province,  who 
next  and  immediately  under  the  king,  hath  supreme  power,  autho- 
rity, and  jurisdiction  in  all  causes  and  things  ecclesiastical  (&)• 
Oonsiitntion        4.    The  ancicut  Britons  are  believed  to  have  had  at  least 
Ecdewaiiicai.  <^^®  archicpiscopal  see  before  the  times  of  Austin  the  monk, 
viz.  at  Caerleon,  or  (as  some  would  have  it)  at  Landaffe  (c). 

And  upon  the  pope's  granting  unto  Austin  a  power  to  erect 
a  metropolitan  see  at  York  (with  subordination  nevertheless  to 
himself  as  primate),  Dr.  Warner  observeth,  that  the  reason  of 
this  preference  with  regard  to  York  was,  because  formerly 
under  the  Romans  York  had  been  an  archbishopric,  as  well  as 
London  and  Caerleon  ((f). 

But  at  this  day,  the  ecclesiastical  state  of  England  and 
Wales  is  divided  only  into  two  provinces  or  archbishoprics,  to 
wit,  Canterbury  and  York.     Each  archbishop  hath  within  his 
province  bishops  of  several  dioceses.   The  Archbishop  of  Can- 
terbury hath  under  him  within  his  province,  of  ancient  foun- 
dations, Rochester,  London,  Winchester,  Norwich,   Lincoln, 
Ely,  Chichester,  Salisbury,  Exeter,  Bath  and  Wells,  Worcester, 
Coventry,  and  Litchfield,  Hereford,  Landaffe,  St  David's,  Ban- 
Bithoprict      gor,  and  St  Asaph  (e) ;  and  four  founded  by  King  Henry  VIIL, 
Hcwy  V^     erected  out  of  the  ruins  of  dissolved  monasteries,  viz.  Gloucester, 
Bristol  (/),  Peterborough  and  Oxford.     The  Archbishop  of 
York(g')  hath  under  him  four,  viz.  the  bishop  of  the  county 
palatine  of  Chester,  newly  erected  by  King  Henry  VIIL,  and 
annexed  by  him  to  the  archbishopric  of  York ;  the  county 
palatine  of  Durham ;  Carlisle ;  and  the  Isle  of  Man,  annexed 
to  the  province  of  York,  by  King  Henry  VIIL     But  a  greater 
number  this  archbishop  anciently  had,  which  time  hath  taken 
from  him  (h). 
And  by  Will.       [[A  Statute  passed  in  the  6  &  7  Will.  4,  c.  77,  has  created 
^  two  new  bishoprics,  those  of  Manchester  and  Ripon,  and  has 

completely  remodelled  the  state  of  the  old  dioceses  by  an  en- 
tirely new  adjustment  of  the  revenues  and  patronage  of  each 
see,  and  by  extending  or  curtailing  the  parishes  and  counties 
Act  of  6  &  7  hitherto  subject  to  their  spiritual  jurisdiction.  This  act  is  en- 
Wiii.  4,  C.77.  ^^j^j  ,,^^  ^^^  f^^  carrying  into  effect  the  Reports  of  the  Com- 
missioners appointed  to  consider  the  State  of  the  Established 
Church  in  England  and  Wales,  with  reference  to  Ecclesiastical 
Duties  and  Revenues,  so  far  as  they  relate  to  Episcopal  Dio-* 
ceses.  Revenues,  and  Patronage.'^  It  recites  the  appointment 
and  reports  of  two  previous  commissions ;  it  recommends  the 
appointment  of  fresh  commissioners  (the  Archbishops  of  Can- 
terbury and  York,  the  Bishop  of  London  for  the  time  beings 

(6)  God.  12.  (/)  [And  Gloucester  and  BriBtol. 

(c)  John.  35;  God.  17.  —Ed.] 

(d)  1  Warn.  Eccl.  Hist.  50.  (g)  [And  by  the  recent  acts,  the 

(e)  [St  Asaph  and  Bangor  are  two  new  sees  of  Ripon  and  Man- 
henceforth  to  be  united. — £d.j  chaster. — £d.] 

(A)  1  Inst.  94. 
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and  certain  great  officers  of  state),  to  carry  into  effect  the  re-  Reeoramen. 
commendations  contained  in  four  reports  of  previous  commis-  tcHatli^r 
sioners ;  empowers  the  new  commission  to  lay  these  schemes  CommiMioii- 
before  the  king  in  council,  and  enacts  that  such  schemes  shall 
become  laws  when  gazetted  in  the  London  Gazette.     All  the 
alterations  proposed  are  to  take  effect  with  the  consent  of  the 
bishop  after  the  4th  day  of  March,  1836,  or  in  the  event  of 
such  consent  being  withheld,  on  the  avoidance  of  each  see  after 
such  date.     The  act  provides  as  follows: — 

V"  Whereas  his  Majesty  was  pleased,  on  the  fourth  day  of  Reciui  or 
February  and  on  the  sixth  day  of  June,  in  the  year  one  thou-  STSeplSJtt. 
sand  eight  hundred  and  thirty  five,  to  issue  two  several  com- 
missions to  certain  persons  therein  respectively  named,  directing 
them  to  consider  the  state  of  the  several  dioceses  in  England 
and  Wales,  with  reference  to  the  amount  of  their  revenues, 
and  the  more  equal  distribution  of  episcopal  duties,  and  the 
prevention  of  the  necessity  of  attaching  by  commendam  to 
bishoprics'  benefices  with  cure  of  souls,  and  to  consider  also 
the  state  of  the  several  cathedral  and  collegiate  churches  in 
England  and  Wales,  with  a  view  to  the  suggestion  of  such 
measures  as  may  render  them  conducive  to  the  efficiency  of  the 
Established  Church,  and  to  devise  the  best  mode  of  procuring 
for  the  cure  of  souls,  with  special  reference  to  the  residence  of 
the  clergy  on  their  respective  benefices ;  And  whereas  the  said 
commissioners  have,  in  pursuance  of  such  directions,  made  four 
several  renorts  to  his  Majesty  bearing  date  respectively  the 
seventeenth  day  of  March,  one  thousand  eight  hundred  and 
thirty-five,  and  the  fourth  day  of  March,  the  twentieth  day  of 
May,  and  the  twenty-fourth  day  of  June,  one  thousand  eight 
himdred  and  thirty-six :  And  whereas  the  said  commissioners 
have,  in  their  said  reports,  amongst  other  things,  recommended 
that  commissioners  be  appointed  by  parliament  for  the  purpose 
of  preparing  and  laying  before  his  Majes^  in  council  such 
schemes  as  shall  appear  to  them  to  be  best  adapted  for  carrying 
into  effect  the  following  recommendations;  and  that  his  Majesty 
in  council  be  empowered  to  make  orders  ratifying  such  schemes, 
and  having  the  full  force  of  law ;  and  that  the  diocese  of  Can-  €it  Mt* 
terbury  consist  of  the  county  of  Kent,  (except  the  city  and  KILfj!^^ 
deanry  of  Rochester,  and  those  parishes  which  it  is  proposed  imi^. 
to  include  in  the  diocese  of  London),  and  of  the  parishes  of 
Croydon  and  Addington,  and  the  district  of  Lambeth  Palace,  in 
the  county  of  Surrey ;  and  that  the  diocese  o{,  London  consist  The  Dioeeie 
of  the  city  of  London  and  the  coun^  of  Middlesex,  of  the  °^  '^"*'®"* 

farishes  of  Barking,  East  Ham,  West  Ham,  Little  Ilford,  Low 
laytoui  Walthamstow,  Wanstead,  Saint  Mary  Woodford,  and 
Chlngford,  in  the  county  of  Essex,  all  in  the  present  diocese  of 
London;  of  the  parishes  of  Charlton,  Lee,Lewisham,Greenwich, 
Woolwich,  Eltham,  Plumstead,  and  Saint  Nicholas  Deptford,  in 
the  county  of  Kent,  and  Saint  Paul  Deptford  in  the  counties  of 
Kent  and  Surrey,  all  now  in  the  diocese  of  Rochester ;  of  the 
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borough  of  Southwark,  and  the  parishes  of  Battersea,  Bermond* 
sey,  Camberwell,  Christchurch,  Clapham,  Lambeth,  Rotherhithe, 
Streatham,  Tooting  Graveney,  Wandsworth,  Mertoa,  Kew,  and 
Richmond,  in  the  county  of  Surrey  and  present  diocese  of 
Winchester ;  and  of  the  parishes  of  Saint  Mary  Newington^ 
Barnes,  Putney,  Mortlake,  and  W^imbledon,  in  the  county  of 
Surrey  and  in  the  pecuUar  jurisdiction  of  the  Archbishop  of 
Canterbury,  together  with  all  extra-parochial  places  locally 
situate  within  the  limits  of  the  parishes  above  enumerated,  ex- 
cept the  district  of  Lambeth  Palace  ;  and  that  the  diocese  of 
Winchester  be  diminished  by  the  transfer  of  the  parish  of  Ad^ 
dington  to  the  diocese  of  Canterbury,  and  of  the  before-men'* 
tioned  parishes  to  the  diocese  of  London ;  and  that  the  whole 
of  the  parish  of  Bedminster  be  transferred  from  the  diocese  of 
Bath  and  Wells  to  the  diocese  of  Gloucester  and  Bristol;  and 
that  the  city  and  deanry  of  Bristol  be  united  to  the  diocese  of 
Gloucester ;  and  that  the  southern  part  of  the  diocese  of  Bristol^ 
consisting  of  the  county  of  Dorset,  be  transferred  to  the  diocese 
of  Salisbury ;  and  that  the  diocese  of  Ely  be  increased  by  the 
counties  of  Huntingdon  and  Bedford,  now  in  the  diocese  of 
Lincoln,  by  the  deaneries  of  Lynn  and  Fincham  in  the  county 
of  Norfolk  and  diocese  of  Norwich,  and  by  the  archdeaconry 
of  Sudbury  in  the  county  of  Suffolk  and  diocese  of  Norwich, 
with  the  exception  of  the  deanries  of  Sudbury,  Stow,  and 
Hartismere,  and  by  that  part  of  the  coun^  of  Cambridge  which 
is  now  in  the  diocese  of  Norwich ;  and  that  it  be  declared  that 
the  Scilly  Islands  are  Mrithin  the  jurisdiction  of  the  Bishop  of 
Exeter  and  of  the  Archdeacon  of  Cornwall ;  and  that  the  sees 
of  Gloucester  and  Bristol  be  united,  and  that  the  diocese  consist 
of  the  present  diocese  of  Gloucester,  of  the  city  and  deanry 
of  Bristol,  of  the  deanries  of  Cricklade  and  Malmesbury  in 
the  county  of  Wilts  and  now  in  the  diocese  of  Salisbury,  and 
of  the  whole  of  the  parish  of  Bedminster,  now  in  the  diocese 
of  Bath  and  Wells ;  and  that  to  the  diocese  of  Hereford  be 
added  the  deanry  of  Bridgnorth,  now  locally  situated  between 
the  dioceses  of  Hereford  and  Lichfield;  and  that  those  parts  of 
the  counties  of  Worcester  and  Montgomery  which  are  now  in  the 
diocese  of  Hereford  be  transferred  to  the  dioceses  of  Worcester 
and  St.  Asaph  and  Bangor  respectively;  and  that  the  diocese 
of  Lichfield  consist  of  the  counties  of  Stafford  and  Derby;  and 
that  the  diocese  of  Lincoln  consist  of  the  counties  of  Lincoln 
and  Nottingham;  and  that  the  latter  county,  now  in  the  diocese 
and  province  of  York,  be  included  in  the  province  of  Canter- 
bury ;  and  that  the  diocese  of  Norwich  consist  of  the  counties 
of  Norfolk  and  Suffolk,  except  those  parts  which  it  is  proposed 
to  transfer  to  the  diocese  of  Ely;  and  that  the  diocese  of  Oxford 
be  increased  by  the  county  of  fiuckinffham,  now  in  the  diocese 
of  Lincoln,  and  by  the  county  of  Berks,  now  in  the  diocese  dS 
Salisbury ;  and  that  the  diocese  of  Peterborough  be  increa^d  by 
the  county  of  Leicesteri  now  in  the  dioceie  of  Lincoln;  and  that 


the  dlooese  of  Rochester  consist  of  the  city  and  deanry  of  Ro*  Rochester. 
Chester,  of  the  county  of  Essex  (excepting  the  parishes  which 
it  is  proposed  to  leave  in  the  diocese  of  London),  and  of  the 
whole  county  of  Hertford  |  and  that  to  the  diocese  of  Salisbury,  Saiubary. 
reduced  according  to  the  foregoing  propositions,  be  added  the 
county  of  Dorset,  now  in  the  diocese  of  Bristol ;  and  that  the 
diocese  of  Worcester  consist  of  the  whole  counties  of  Worces-  Worceiier. 
ter  and  Warwick  i  and  that  the  sees  of  Saint  Asaph  and  Bangor  st.  Aupb  and 
be  united,  and  that  the  diocese  consist  of  the  whole  of  the  two  f^^'  "*"" 
existing  dioceses  (except  that  part  of  the  diocese  of  Saint 
Asaph  which  is  in  the  county  of  Salop),  and  of  those  parts  of 
the  county  of  Mon^omery  which  are  now  in  the  dioceses  of 
Saint  David's  and  Hereford;  and  that  the  diocese  of  Llandaff  Uaodair. 
consist  of  the  whole  counties  of  Glamorgan  and  Monmouth; 
and  that  the  diocese  of  Saint  David's  be  altered  by  the  transfer  stDarid's 
of  those  parts  of  the  counties  of  Montgomery,  Glamorgan,  and 
Monmouth  which  it  is  proposed  to  include  in  the  respective 
dioceses  of  Saint  Asaph  and  Bangor  and  LlandaiF;  and  that  ^1^  ^i^ 
the  diocese  of  York  consist  of  the  county  of  York,  except  such  S^J. 
parts  thereof  as  it  is  proposed  to  include  in  the  new  diocese  of 
Ripon ;  and  that  the  diocese  of  Durham  be  increased  by  that  do^i**™- 
part  of  the  county  of  Northumberland  called  Hexhamshire  which 
is  now  in  the  diocese  of  York;  and  that  the  sees  of  Carlisle  GwUiie. 
and  Sodor  and  Man  be  united  (t),  and  that  the  diocese  consist  of 
the  present  diocese  of  Carlisle,  of  those  parts  of  Cumberland 
and  Westmorland  which  are  now  in  the  diocese  of  Chester,  of 
the  deanery  of  Fumes  and  Cartmel  in  the  county  of  Lancaster, 
of  the  parish  of  Aldeston,  now  in  the  diocese  of  Durham,  and 
of  the  Isle  of  Man;  and  that  the  diocese  of  Chester  consist  of  cbeiter. 
the  county  of  Chester,  of  so  much  of  the  county  of  Flint  as  is 
now  in  that  diocese,  and  of  so  much  of  the  county  of  Salop  as 
is  not  in  the  diocese  of  Hereford,  and  that  the  whole  diocese  be 
included  in  the  province  of  York;  and  that  two  new  sees  be  TwonewSees 
erected  in  the  province  of  York,  one  at  Manchester  and  the  other  ud  ISpon?*' 
at  Ripon ;  and  that  the  diocese  of  Manchester  consist  of  the 
whole  county  of  Lancaster  except  the  deanry  of  Fumes  and 
Cartmel ;  and  that  the  diocese  of  Ripon  consist  of  that  part  of 
the  county  of  York  which  is  now  in  the  diocese  of  Chester,  of  the 
deanry  of  Craven,  and  of  such  parts  of  the  deanries  of  the 
Ainsty  land  Pontefract  in  the  county  and  diocese  of  York  as  lie 
to  the  westward  of  the  following  districts;  videlicet,  the  liberty 
of  the  Ainsty  and  the  wapentakes  of  Barkston  Ash,  Osgoldcross, 
and  Staincross;  and  that  all  parishes  which  are  locally  situate  in 
one  diocese,  but  under  the  jurisdiction  of  the  bishop  of  another 
diocese,  be  made  subject  to  the  jurisdiction  of  the  bishop  of  the 
diocese  within  which  they  are  locally  situate ;  and  that  such 
variations  be  made  in  the  proposed  boundaries  of  the  different 
dioceses  as  may  appear  advisaole,  after  more  precise  information 

(i)  [See  infra,  the  abandonment  of  this  project  for  uniting  Carlisle  and 
Sodor  and  Maa.->£D.] 
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respecting  the  circumstances  of  particular  parishes  or  districts ; 
and  that  the  bishops  of  the  two  newly  erected  sees  be  made 
bodies  corporate^  and  be  invested  with  all  the  same  rights  and 
privileges  as  are  now  possessed  by  the  other  bishops  of  England 
and  Wales^  and  that  they  be  made  subject  to  the  metropolitan 
coiiesiaie      jwisdiction  of  the  Archbishop  of  York,  and  that  the  collegiate 
Mm'cheAer     churchcs  of  Manchester  and  Ripon  be  made  the  cathedrals,  and 
be^^cwSSiah  *^^^  ^^®  chaptcrs  thereof  be  the  chapters  of  the  respective  sees 
of  ihe»e  two    of  Manchcstcr  and  Ripon,  and  be  invested  with  all  the  rights 
"^^  **"•       and  powers  of  other  cathedral  chapters ;  and  that  the  members 
of  these  and  of  all  other  cathedral  churches  in  England  be 
styled  dean  and  canons ;  that  the  chapter  of  Carlisle  be  the 
How  the        chapter  of  the  united  see  of  Carlisle  and  Man ;  that  the  bishops 
si*ATph«nd  ^^  ^^^  ^^^  ^^  Saint  Asaph  and  Bangor  be  elected  alternately  by 
BaoKor,  and    the  dcau  and  chapter  of  Saint  Asaph  and  by  the  dean  and 
aDdBHst?!,^*^  chaptcr  of  Bangor;  that  the  bishops  of  the  see  of  Bristol  and 
Jieci^!**       Gloucester  be  elected  alternately  by  the  dean  and  chapter  of 
Bristol  and  by  the  dean  and  chapter  of  Gloucester;  that  power 
be  given  to  determine  the  future  mode  of  confirming  such  acts 
of  the  bishop  of  either  of  the  united  sees  as  may  require  con- 
firmation by  a  dean  and  chapter;   and  that  upon  the  first 
avoidance  of  either  of  the  sees  of  Saint  Asaph  or  Bangor  and 
of  Gloucester  or  Bristol  the  bishop  of  the  other  of  the  sees  pro- 
posed to  be  united  become  imo  facto  bishop  of  the  two  sees, 
and  thereupon  become  seisea  and  possessed  of  all  the  property, 
advowsons,  and  patronage  belonging  to  the  see  so  avoided ; 
and  that  the  jurisdiction  of  the  bishop's  court  in  each  dio- 
cese be  co-extensive  with  the  limits  of  the  diocese  as  newly 
arranged;  and  that  such  arrangements  be  made  with  regard 
to  the  apportionment  of  fees  payable  to  the  officers  of  the 
several  diocesan  courts  as  may  be  deemed  just  and  equitable, 
for  the  purpose  of  making   compensation  to  those  officers 
who  may  be  prejudiced  by  the  proposed  alterations ;  and  that 
such  alterations  be  made  in  the  apportionment  or  exchange  of 
ecclesiastical  patronage  among  the  several  bishops  as  shall  be 
consistent  with  the  relative  magnitude  and  importance  of  their 
dioceses  when  newly  arranged,  and  as  shall  afford  an  adequate 
Fotnre  In-     quantity  of  patronage  to  the  bishops  of  the  new  sees;  and  that, 
buTop^'and^'  in  ordcr  to  provide  for  the  augmentation  of  the  incomes  of  the 
Bbbopa.        smaller  bishoprics,  such  fixed  annual  sums  be  paid  to  the  com- 
missioners out  of  the  revenues  of  the  larger  sees  respectively 
as  shall,  upon  due  inquiry  and  consideration,  be  determined  on, 
so  as  to  leave  as  an  average  annual  income  to  the  Archbishop  of 
Canterbury  fifteen  thousand  pounds,  to  the  Archbishop  of  York 
ten  thousand  pounds,  to  the  Bishop  of  London  ten  thousand 
pounds,  to  the  Bishop  of  Durham  eight  thousand  pounds,  to  the 
Bishop  of  Winchester  seven  thousand  pounds,  to  the  Bishop 
of  Ely  five  thousand  five  hundred  pounds,  to  the  Bishop  of 
St.  Asaph  and  Bangor  five  thousand  two  hundred  pounds,  and 
to  the  Bishop  of  Worcester  and  Bath  and  Wells  respectively 


five  thousand  pounds;  and  that  out  of  the  fiind  thus  accruing 
fixed  annual  payments  be  made  by  the  commissioners^  in  such 
instances  and  to  such  amount  as  shall  be  in  like  manner  deter- 
mined on,  so  that  the  average  annual  incomes  of  the  other 
bishops  respectively  be  not  less  than  four  thousand  pounds  nor 
more  than  nve  thousand  pounds ;  and  that  at  the  expiration  of 
every  seven  years,  reckoning  from  the  first  day  of  January 
one  thousand  eight  hundred  and  thirty-seven,  a  new  return  of 
the  revenues  of  all  the  bishoprics  be  made  to  the  commis- 
sioners, and  that  thereupon  the  scale  of  episcopal  payments 
and  receipts  be  revised,  so  as  to  preserve,  as  nearly  as  may  be, 
to  each  bishop,  an  amount  of  income  equivalent  to  that  which 
shall  have  been  determined  in  the  first  instance  to  be  suitable 
to  the  circumstances  of  his  bishopric,  and  that  such  revised 
scale  take  effect  as  to  each  see  respectively  upon  the  then  next 
avoidance  thereof;  and  that  if,  in  determining  the  mode  of 
regulating  the  episcopal  incomes,  either  in  the  first  instance  or 
on  any  fiiture  revision  of  them,  it  shall  be  deemed  expedient 
to  make  the  alteration  required,  in  any  case,  by  the  subtraction 
or  addition  of  any  real  estates,  such  real  estates  be  transferred 
accordingly ;  and  that  out  of  the  property  of  the  see  of  Durham  Proyiiioa  to 
provision  be  forthwith  made  for  the  completion  of  those  aug-  ^,J^S(*°^ 
mentations  of  poor  benefices  which  the  late  bishop  (meaning  2"uS°e«i!y 
thereby  the  late  Right  Reverend  William  Van  Mildert),  had  or  Darhun. 
agreed  to  grant,  but  which  he  lefi;  uncompleted  at  the  time  of 
his  death ;  and  that  the  Bishop  of  Durham  do  in  future  hold 
the  Castle  of  Durham  in  trust  for  the  University  of  Durham, 
and  that  all  expenses  of  maintaining  and  repairing  the  same  be 
defrayed  bv  the  University  of  Durham ;  and  that  so  soon  as  the 
relative  values  of  the  several  sees  under  the  new  arrangements 
shall  have  been  ascertained  apportionment  be  made  of  the  sums 
to  be  thereafter  paid  by  the  respective  bishops  for  first  fruits, 
so  as  to  leave  the  aggregate  amount  payable  firom  all  the  sees 
to  the  Bounty  of  Queen  Anne  the  same  as  at  present;  and  that 
the  bishops  who  shall  on  the  present  vacancies  succeed  to  the 
sees  of  Durham  and  Ely  be  relieved  from  the  excess  beyond 
their  due  proportion   payable  for  first  fruits,  and  that  the 
residue  of  the  sums  due  be  paid  by  the  commissioners  out 
of  the  surplus  funds  arising  nrom  those  sees ;   and  that  the 
tenths  to  be  hereafter  payable  by  the  respective  bishops  be 
regulated  by  the  amount  of  the  first  fiiiits  payable  under  the 
preceding  propositions;  and  that  none  of  the  proposed  alter- 
ations affecting  the  boundaries  or  jurisdiction  of  any  diocese, 
or  the  patronage  of   benefices  with  cure  of  souls,  or  the 
revenues  belonging  to  any  see  the  bishop  of  which  was  in 

Eossession  on  the  fourth  day  of  March  one  thousand  eight 
undred  and  thirty-six,  take  effect  until  the  avoidance  of  the 
see  without  the  consent  of  such  bishop;  and  that  no  eccle- 
siastical dignity,  office,  or  benefice  be  in  future  granted  to  any 
bishop  to  be  held  in  conunendam,  but  that  such  of  the  en- 
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dowments  of  certain  prebends  in  the  cathedrals  of  Lincoln^ 
Lichfield,  Exeter,  and  Salisbury  as  now  belong  to  the  bishops 
of  the  respective  dioceses  continue  annexed  to  the  respective 
sees;  and  that  fit  residences  be  provided  for  the  bishops  of 
Lincoln,  Landaff,  Rochester,  Manchester,  and  Ripon;  and  that, 
for  the  purpose  of  providing  the  bishop  of  any  diocese  with 
a  more  suitable  and  convenient  residence  than  that  which  now 
belongs  to  his  see,  sanction  be  given  for  purchases  or  ex- 
changes of  houses  or  lands,  or  for  the  sale  of  lands  belonging 
to  the  respective  sees,  and  also,  where  it  may  be  necessary,  for 
the  borrowing  by  any  bishop  of  a  sum  not  exceeding  two  years 
income  of  his  see,  upon  such  terms  as  shall  appear  to  be  fit 
and  proper ;  and  that  the  governors  of  the  bounty  of  Queen 
Anne  be  empowered  to  lend  money  upon  mortgage  to  such 
bishops ;  and  that  so  much  of  the  sum  of  six  thousand  pounds 
recovered  by  the  late  bishop  of  Bristol  for  damages  done  to  the 
episcopal  residence  at  Bristol,  and  of  its  accumulations,  as 
may  remain  after  deducting  proper  expenses,  together  with  the 
money  arising  firom  the  sale  of  the  site  of  sucn  residence,  if 
sold,  be  applied  to  the  purchase  or  erection  of  a  residence  for 
the  bishop  of  the  see  of  Bristol  and  Gloucester ;  and  that  new 
archdeaconries  of  Bristol,  Maidstone,  Monmouth,  Westmorland, 
Manchester,  Lancaster,  and  Craven  be  created,  and  that  districts 
be  assigned  to  them;  and  that  archidiaconal  power  be  given  to 
the  dean  of  Rochester  within  that  part  of  Kent  which  willremain 
in  the  diocese  of  Rochester ;   and  that  the  limits  of  the  other 
existing  deanries  and  archdeaconries  be  newly  arranged,  so 
that  every  parish  and  extra-parochial  place  be  within  a  rural 
deanry,  and  every  deatiry  within  an  archdeaconry,  and  that 
no  archdeaconry  extend  beyond  the  limits  of  one  diocese;  and 
that  all  the  ardeaconries  of  England  and  Wales  be  in  the  gift 
of  the  bishops  of  the  respective  dioceses  in  which  they  are  si- 
tuate; and  that  all  archdeacons  have  and  exercise  fiill  and 
equal  jurisdiction  within  their  respective  archdeaconries." 

[[The  bishopric  of  Sodor  and  Man  has  since  been  rescued 
and  confirmed  in  its  existence  as  an  independent  bishopric  by 
1  Vict.  c.  30. 

[[The  act  of  6  &  7  Will.  4,  c.  77,  is  given  at  length  in  the 
appendix  to  the  last  volume  of  this  work.  The  constitution 
of  nishops  of  Ireland,  Scotland,  and  the  Colonies,  is  discussed 
under  the  head  of  C^tttCl)  in  this  volume. — En.]] 

Every  diocese  is  divided  into  archdeaconries,  whereof  there 
be  sixty;  and  every  archdeaconry  is  parted  into  deanries;  and 
deanries  again  into  parishes,  towns,  and  hamlets  (/). 

But  this  division  into  parishes  seemeth  not  to  have  been 
made  all  at  once,  but  by  degrees,  as  churches  from  time  to 
time  were  built  and  endowed  by  lords  of  manors  and  others, 
for  the  use  of  their  tenants  or  other  inhabitants  within  such  a 

(/)  1  Inst  94;  see  ftt((trratOR  for  the  seven  new  arclideaconries  created 
by6af7Wffl.4. 


district;  and  this  seemeth  to  be  the  reason  why  there  are  some 
places  at  this  day  which  are  not  in  any  parish,  but  are  extra- 
parochial. 

Every  bishop,  many  centuries  after  Christ,  was  universal 
incumbent  of  his  diocese,  received  all  the  profits,  which  were 
but  oiFerings  of  devotion,  out  of  which  he  paid  the  salaries  of 
such  as  officiated  under  him,  as  deacons  and  curates  in  places 
appointed  (^). 

Afterwards,  when  churches  became  founded  and  endowed,  he 
sent  out  his  clergy  to  reside,  and  to  officiate  in  those  churches; 
reserving  nevertheless  to  himself  a  certain  number  in  his  cathe- 
dral to  counsel  and  assist  him,  which  are  now  called  deans  and 
prebendaries  or  canons. 

5.  Canterbury  was  once  the  royal  city  of  the  kings  of  Kent;  Arehbubopor 
and  was  given  by  King  Ethelbert,  on  his  conversion  to  Chris-  c*"*«'*>»'y* 
tianity,  to  Austin,  the  first  archbishop  thereof,  about  the  year 
of  our  Lord  698  (A). 

If  we  consider  Canterbury  as  the  seat  of  the  metropolitan,  it 
hath  under  it  twenty-one  bishops  (as  hath  been  said) ;  but  if 
we  consider  it  as  the  seat  of  a  diocesan,  so  it  comprehends 
only  some  part  of  Kent  (the  residue  being  in  the  diocese  of 
Rochester),  together  with  some  other  parishes  dispersedly  situ- 
ate in  several  dioceses ;  it  being  an  ancient  privilege  of  this 
see,  that  the  places  where  the  archbishop  hath  any  manors 
or  advowsons,  are  thereby  exempted  fi*om  the  ordinary,  and 
are  become  peculiars  of  the  diocese  of  Canterbury,  properly 
belonging  to  the  jurisdiction  of  the  Archbishop  of  Canter- 
bury (i).     tBut  see  the  foregoing  statute. — Ed.] 

The  Archbishop  of  Canterbury  is  styled  Primate  and  Metro- 
politan of  all  England,  albeit  there  is  another  archiepiscopal 
Erovince  within  the  realm ;  partly,  because  when  the  popes 
ad  taken  into  their  own  hands,  in  a  great  measure,  the  archi- 
episcopal authority,  they  invested  the  Archbishops  of  Canter- 
bury with  a  legatine  authority  throughout  both  the  provinces ; 
and  partly,  because  the  Archbishop  of  Canterbury  hath  still 
the  power,  which  the  popes  in  time  passed  usurped,  and  which 
by  act  of  parliament  was  again  taken  firom  the  popes,  of  grant- 
ing faculties  and  dispensations  in  both  the  provinces  alike. 

Yea  further,  the  Archbishop  of  Canterbury  anciently  had 
primacy  not  only  over  all  England  but  over  Ireland  also,  and 
D'om  him  the  Irish  bishops  received  their  consecration;  for 
Ireland  had  no  other  archbishop  till  the  year  115J3.  For 
which  reason  it  was  declared  in  the  time  of  the  two  first 
Norman  kings,  that  Canterbury  was  the  metropolitan  church 
of  England,  Scotland,  and  Ireland,  and  of  the  isles  adjacent ; 
the  Archbishop  of  Canterbury  was  therefore  sometimes  styled  a 
patriarch f  and  orbis Britannici  pontifex  ;  insomuch  that  matters 

(£)  God.  23.  (A)  God.  13,  17.  (i)  God.  14. 
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recorded  in  ecclesiastical  affairs  did  run  thus,  viz.  anno  pontifi^ 
cattis  nostri  vrimOf  secundo,  Sfc.  (A). 

At  general  councils  abroad,  the  Archbishop  of  Canterbury 
had  the  precedency  of  all  other  archbishops  (/). 

At  home  he  hath  the  privilege  to  crown  the  kings  of  Eng- 
land (m). 

He  is  said  to  be  inthraned,  when  he  is  vested  in  the  arch- 
bishopric ;  whereas  bishops  are  said  to  be  installed  (n). 

He  hath  prelates  to  be  his  officers :  thus,  the  Bishop  of 
London  is  his  provincial  dean ;  the  Bishop  of  Winchester,  his 
chancellor;  the  Bishop  of  Lincoln  anciently  was  his  vice- 
chancellor;  the  Bishop  of  Salisbury,  his  precentor;  the  Bishop 
of  Worcester,  his  chaplain;  and  the  Bishop  of  Rochester  (when 
time  was)  carried  the  cross  before  him  (o). 

He  may  retain  and  qualify  eight  chaplains ;  which  is  more 
by  two,  than  any  duke  is  allowed  to  do  by  statute  (p). 

In  speaking  and  writing  to  him  is  given  the  title  of  Grace, 
and  Most  Reverend  Father  in  God  (y). 

He  writes  himself  by  divine  providence ;  whereas  bishops 
only  use  by  divine  permission  (r). 
Archbishop  of      6.  The  first  Archbishop  of  York  that  we  read  of,  was  Pauli- 
nus,  who  by  Pope  Gregory's  appointment  was  made  archbishop 
there,  about  the  year  of  our  Lord  622  (s). 

The  province  of  York  anciently  claimed  and  had  a  metro- 
politan iurisdiction  over  all  the  bishops  of  Scotland,  whence 
they  had  their  consecration,  and  to  which  they  swore  canonical 
obedience,  until  about  the  year  1466,  when  George  Nevil  being 
at  that  time  Archbishop  of  York,  the  bishops  of  Scotland  with- 
drew themselves  from  their  obedience  to  him ;  and  in  the  year 
1470,  Pope  Sextus  the  Fourth  created  the  Bishop  of  St  An- 
drews archbishop  and  metropolitan  of  all  Scotland  {t). 

The  Archbishop  of  York  hath  the  privilege  to  crown  the 
queen  consort ;  and  to  be  her  perpetual  chaplain  (u). 

He  also,  in  like  manner  as  the  Archbishop  of  Canterbury,  is 
said  to  be  inthroned  when  he  is  vested  in  the  archbishopric  (x). 

And  he  may  retain  and  qualify  eight  chaplains ;  whereas  a 
bishop  can  only  qualify  six(y). 

He  also  hath  the  title  of  Grace,  and  Most  Reverend  Father 
in  God;  whereas  bishops  have  the  title  of  Lord,  and  Right 
Reverend  Father  in  God{z). 

And  he  writes  himself  by  divine  providence  (a). 
Their  Prcc«.       7.  The  Archbishop  of  Canterbury  is  the  first  peer  of  the 
deneeinthe   ^^^^  ^^^  jjj^^j^  precedcucy,  uot  oufy  before  all  the  other 

(A)  God.  20.  (»)  God.  12. 

(/)  God.  21.  (0  God.  14,  18. 

(m)  God.  13.  (u)  Chamb.  65. 

(n)  God.  21.  (x)  God.  21. 

(o)  God.  14.  (y)  Ibid, 

(p)  Ibid*  (z)  Chamb.  65. 

Iq)  Champ.  Pr.  St.  63.  (a)  God.  13. 
(r)  God.  13. 
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clergy,  but  also  (next  and  immediately  after  the  blood  royal) 
before  all  the  nobility  of  the  realm ;  and  as  he  hath  the  pre- 
cedency of  all  the  nobility,  so  also  of  all  the  great  officers  of 
state  (&). 

The  Archbishop  of  York  hath  the  precedency  over  all  dukes, 
not  being  of  the  blood  royal ;  as  also  before  sdl  the  great  offi- 
cers of  state,  except  the  Lord  Chancellor  (c). 

And  every  other  bishop,  in  respect  of  his  barony,  hath  place  of 
all  the  barons  of  the  realm,  under  the  degree  of  viscounts  (d). 

8.  The  Archbishop  of  Canterbury  hath  the  precedency  of  Their  Prccc- 
all  the  other  clergy ;  next  to  him  the  Archbishop  of  York ;  t^^tla- 
next  to  him  the  Bishop  of  London ;  next  to  him  the  Bishop  of  ^^^* 
Durham;  next  to  him  the  Bishop  of  Winchester;  and  then  all 

the  other  bishops  of  both  provinces  after  the  seniority  of  their 
consecration;  but  if  any  of  them  be  a  privy  councillor,  he  shall 
take  place  next  after  the  Bishop  of  Durham  (e). 

9.  By  the  25  £dw.  3,  st  5,  c.  £,  it  is  thus  enacted,  *'  More-  Petty  Trraton 
over,  there  is  another  manner  of  treason,  where  a  man  secular  kni  hu*p)«-^^ 
or  religious  slayeth  his  prelate,  to  whom  he  oweth  faith  and  i*'** 
obedience." 

Another  manner  of  Treason,']  The  first  part  of  this  statute 
is  concerning  high  treason :  so  called  in  respect  of  the  royal 
majesty  against  whom  it  is  committed.  And  the  sort  of  treason 
spoke  of  in  this  clause  is  called  petit  treason,  in  regard  it  is 
committed  only  against  subjects  (/). 

Slayeth  his  Prelate.]  And  this  was  petit  treason  at  the  com- 
mon law  (g). 

To  whom  lie  oweth  Faith  and  Obedience,"]  Petit  treason  doth 
presuppose  a  trust  and  obedience  in  the  offender  of  one  kinder 
another  (A). 


IL  Form  and  Manner  of  making  and  consecrating  Arch" 

bishops  and  Bishops* 

1.  When  cities  were  at  first  converted  to  Christianity,  the  Biihopricaat 
bishops  were  elected  by  the  clergy  and  people :  for  it  was  then  by*ihi^Ve^'iy 
thougnt  convenient,  that  the  laity,  as  well  as  the  clergy,  should  "J^  **»«  ^«®- 
be  considered  in  the  election  of  their  bishops,  and  should  con- 
cur in  the  election ;  that  he,  who  was  to  have  the  inspection  of 

them  all,  might  come  in  by  a  general  consent  (t). 

2.  But  as  the  number  of  Christians  increased,  this  was  found  Tken  dona- 
to  be  inconvenient;  for  tumults  were  raised,  and  sometimes  PrfaM/*''' 
murders  committed,  at  such  popular  elections ;  and  particu- 
larly, at  one  time,  no  less  than  300  persons  were  killed  at  such 

hxi  election  (A). 

(6)  God.  13.  (g)  3  Inst  20. 

(c)   God.  14.  (A)  Ibid. 

\d)  God.  13.  (0  AyL  Par.  126. 

it)  1  Inst.  94 ;  1  Ougfat«  486.  \i)  Ibid. 

(/)  3  iMt.  20. 
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To  prevent  the  like  disorders,  the  emperors  being  then 
Christians,  reserved  the  election  of  bishops  to  themselves;  but 
in  some  measure  conformable  to  the  old  way,  that  is  to  say, 
upon  a  bishop's  death,  the  chapter  sent  a  ring  and  pastoral 
staff  to  the  emperor,  which  he  delivered  to  the  person  whom 
he  appointed  to  be  bishop  of  that  place  (/). 

But  the  Pope,  or  Bishop  of  Rome,  who  in  process  of  time 
got  to  be  the  head  of  the  church,  was  not  pleased  that  the 
bishops  should  have  any  dependance  upon  princes;  and  there- 
fore  brought  it  about,  that  the  canons  in  cathedral  churches 
should  have  the  election  of  their  brshops;  which  elections  were 
usually  confirmed  at  Rome  (m). 
Crown's  right      But  priuccs  had  still  some  power  in  those  elections.     And 
ote^*Buho^   particularly  in  England,  we  read,  that  in  the  Saxon  times,  all 
"«■•  ecclesiastical  dignities  were  conferred  by  the  king  in  parlia« 

ment.  Ingulphus,  Abbot  of  Crowland,  in  the  time  of  William 
the  Conqueror,  tells  us,  that  for  many  years  past  there  had 
been  no  canonical  election  of  prelates,  for  that  they  were  dona- 
tive by  delivery  of  the  ring  and  pastoral  staff;  the  one  signify- 
ing, that  the  bishop  was  wedded  to  the  church ;  and  the  oth0r 
was  an  ensign  of  honour,  always  carried  before  him,  and  was  a 
token  of  that  support  which  he  ought  to  contribute  to  the 
church,  or  rather  that  he  was  now  become  a  shepherd  of 
Christ's  flock  (n). 

Lord  Coke  establisheth  the  right  of  donation  in  the  kings  of 
this  realm,  upon  the  principle  or  foundation  and  property :  for 
that  all  the  bishoprics  in  England  were  of  the  lung's  founda- 
tion, and  thereupon  accrued  to  him  the  right  of  patronage  (o). 

[[  "  In  ancient  times,  as  well  as  at  present,  all  bishoprics  in 
England  were  of  the  king's  gift ;  and  though  he  afterwards 
gave  leave  to  the  chapters  to  elect  their  bishops  yet  the  patro- 
nage did  notwithstanding  remain  in  the  king(j7);  and  so  does 
the  nomination  of  persons  to  be  elected  now  (9)." — Ed.] 

So  also  the  bishoprics  in  Wales  were  founded  by  the 
Prince  of  Wales ;  and  the  principality  of  Wales  was  holden  of 
the  King  of  England  as  of  his  crown ;  and  when  the  princi- 
pality of  Wales  for  treason  and  rebellion  was  forfeited,  the 
patronages  of  the  bishoprics  there  became  annexed  to  the 
crown  of  England  (r). 
Irish  Biihopf.  And  in  Ireland  the  bishoprics  are  still  donative  by  letters- 
patent  at  this  day  («)•    C-^nd  in  the  colonies,  see  C)iuCCil  in 

tfie  Coloiile0*— Ed.] 

The  See  of         The  proprietor  of  the  Isle  of  Man  is  patron  of  the  bishoprie 

Man?  "^      there ;  but  the  Archbishop  of  York  doth  not  consecrate  him 

till  the  broad  seal  of  the  king's  consent  be  produced  (t),     [[It 


(/)  Ayl.  Par.  126.  (7)  [Ayl.  Par.  416.3 

(f«)  Ibid.  (r)  1  Inst.  97. 

n)  Ibid.  (s)  1  Sa]k.  136. 

o)  1  Inst  134,  344.  (/)  Johni.  99. 
(p)  [17  Edw.  3,  40.] 
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was  fojfmerly  within  the  province  of  Canterbury,  but  annexed 
to  York  by  SS  Hen.  8,  c.  SI .  Since  6  Geo.  4^  c.  34,  the  patronage 
of  this  bishopric  is  no  longer  in  the  Duke  of  AtIioll>  but  in  the 
crown.  1  &  2  Vict.  c.  80,  repeals  6  &  7  Will.  4,  as  far  as  re- 
lates to  Sodor  and  Man ;  and  by  s.  3  it  is  enacted  that  no 
ecclesiastical  dignity  or  benefice  shall  be  held  in  cammendam 
by  any  bishop  of  Sodor  and  Man. — Ed-)] 

3.  Hildebrand,  who  was  pope  in  the  reign  of  King  William  Next  elective 
the  Conqueror,  was  the  first  who  opposed  this  way  of  making  aid  (fhfp*!™, 
bishops  here  j  and  for  that  purpose  ne  called  a  council  of  1 10  p^J««'  {?^*^« 
bishops  and  excommunicated  not  only  the  Emperor  Henry  IV.  firmatioD. 
but  also  all  prelates  whatsoever  that  received  investiture  at  the 
hands  of  the  emperor  or  of  any  layman  by  delivery  of  the  ring 
and  staff  («). 

But  notwithstanding  that  excommimication,  Lanfirank  was 
made  Archbishop  of  Canterbury  at  the  same  time,  and  by  the 
same  means,  according  to  Malmesbury ;  but  the  Saxon  annals 
in  Bennet's  College  library  are,  that  he  was  chosen  bv  the 
senior  monks  of  that  church,  together  with  the  laity  and  clergy 
of  England,  in  the  king's  great  council  (jr). 

Howbeit,  Anselm  did  not  scruple  to  accept  the  archbishopric 
by  delivery  of  the  ring  and  staff,  at  the  hands  of  William 
Rufiis,  though  never  chosen  by  the  monks  of  Canterbury. 
And  this  was  the  man,  who  afterwards  contested  this  matter 
with  King  Henry  I.  in  a  most  extraordinary  manner.  For 
that  king  being  forbidden  by  the  pope  to  dispose  of  bishoprics 
as  his  predecessors  had  done  by  delivery  of  the  ring  and  staff, 
and  he  not  regarding  that  prohibition,  but  insisting  on  his 
prerogative,  the  archbishop  refused  to  consecrate  those  bishops 
whom  the  king  had  appointed.  At  which  the  king  was  so 
much  incensed,  that  he  commanded  the  archbishop  to  obey 
the  ancient  customs  of  the  kings  his  predecessors,  under  pain 
of  being  banished  the  kingdom.  This  contest  grew  so  high, 
that  the  pope  sent  two  bishops  to  acquaint  the  king,  that  he 
would  connive  at  this  matter,  so  long  as  he  acted  the  part  of  a 
good  prince  in  other  things.  Whereupon  the  king  commanded 
the  archbishop  to  do  homage,  and  to  consecrate  those  bishops 
whom  the  king  had  made  ;  but  this  being  only  a  feigned  mes*  [  gOl  ] 
sage  to  keep  fair  with  the  king,  and  the  archbishop  having  re- 
ceived a  private  letter  to  the  contrary,  the  archbishop  still 
disobeyed  the  king.  And  at  length  the  king  was  forced  to 
yield  up  the  point,  reserving  only  the  ceremony  of  homage  to 
nimself  to  the  bishops,  in  respect  of  the  temporalties(y). 

And  King  John  afterwaros,  after  several  contests,  by  his 
charter,  acknowledging  the  custom  and  right  of  the  crown  in 
former  times,  yet  granted  by  common  consent  of  the  barons, 
that  the  bishops  should  be  eligible  by  the  chapter ;  which  after 
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u)  Ayl.  Parerg.  126.  {y)  Ayl.  Parerg.  126. 

x)  Ibid. 
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was  confirmed  by  divers  acts  of  parliament  Whieh  election 
by  the  chapter  was  to  be  a  free  election^  but  founded  withal 
upon  the  king's  congi  d'esUre,  and  afterwards  to  have  the  royal 
assent ;  and  tne  new  elected  bishop  was  not  to  have  his  tem- 
poralties  restored,  until  he  had  sworn  allegiance  to  the  king; 
but  it  was  agreed  that  confirmation  and  consecration  should  be 
in  the  power  of  the  pope,  by  which  means  he  gained  in  e£Eect 
the  disposal  of  all  the  bishoprics  in  England  (z). 

But  neither  was  he  content  with  this  power  only  of  con- 
firmation and  consecration,  but  would  oftentimes  collate  to  the 
bishoprics  himself;  whereupon  by  the  statute  of  the  25  Edw* 
3,  st  6,  s.  3,  it  was  enacted  as  followeth :  viz.  "  The  free 
election  of  archbishops,  bishops,  and  all  other  dignities  and 
benefices  elective  in  England,  shall  hold  from  henceforth  in 
the  manner  as  they  were  granted  by  the  king's  progenitors  and 
the  ancestors  of  other  lords,  founders  of  the  said  dignities  and 
other  benefices.  And  in  case  that  reservation,  collation  or 
provision  be  made  by  the  court  of  Rome,  of  any  archbishopric, 
bishopric,  dignity  or  other  benefice,  in  disturbance  of  the  free 
elections  aforesaid ;  the  king  shall  have  for  that  time  the  col- 
lations to  the  archbishoprics  and  other  dignities  elective  which 
be  of  his  advowry ;  such  as  his  progenitors  had  before  that  free 
election  was  granted ;  since  that  the  election  was  first  granted 
by  the  king's  progenitors  upon  a  certain  form  and  condition,  as 
to  demand  licence  of  the  king  to  choose,  and  after  the  election 
to  have  his  royal  assent,  and  not  in  other  manner ;  which  con- 
ditions not  kept,  the  thing  ought  by  reason  to  resort  to  its  first 
nature." 
Then  dectiTo  4.  Afterwards,  by  the  25  Hen.  8,  c.  30,  s.  3,  all  papal  juris- 
and^cTba^tera!  dictiou  whatsocver  in  this  matter  was  entirely  taken  away ;  by 
SpJ.Tby'ihe  which  it  is  enacted,  "  that  no  person  shall  be  presented  and 
Kingjs  loie  nominated  to  the  bishop  of  Rome,  otherwise  called  the  pope^ 
or  to  the  see  of  Rome,  for  the  office  of  an  archbishop  or  bishop, 
[  203  ]  but  the  same  shall  utterly  cease,  and  be  no  longer  used  within 
this  realm." 

And  the  manner  and  order  as  well  of  the  election  of  arch- 
bishops and  bishops,  as  of  the  confirmation  of  the  election  and 
consecration,  is  clearly  enacted  and  expressed  by  that  statute. 
Then  dona.         5.  Afterwards,  by  the  statute  of  the  1  Edw.  6,  c.  3,  all 
SkiSmIom,    bishoprics  were  made  donative  again,  as  formerly  they  had 
wiihoni  Eiec-  been ;  by  which  it  was  enacted  as  followeth :  "  Forasmuch  as 
the  elec^ons  of  archbishops  and  bishops  by  the  deans  and 
chapters,  be  as  well  to  the  long  delay  as  to  the  great  cost  and 
charges  of  such  persons  as  the  king  giveth  any  archbishopric 
or  bishopric  unto ;  and  whereas  the  said  elections  be  in  very 
deed  no  elections,  but  only  by  a  writ  of  conge  cTeslire  have 
colours,  shadows  or  pretences  of  elections,  serving  nevertheless 
to  no  purpose,  and  seeming  also  derogatory  and  piiejudicial  to 

(x)  1  Inst.  134;  Gibs.  104 ;  3  Salk.  71. 


the  king's  prerogative  roya],  to  whom  only  appertaineth  the 
collation  and  gift  of  all  archbishoprics  and  bishoprics  and  suf* 
fragan  bishops  within  his  dominions ;  it  is  enacted,  that  from 
thenceforth  no  conge  (TesUre  be  panted,  nor  election  by  the 
dean  and  chapter  be  made^  but  uiat  the  king  by  his  letters-^ 
-patents  may  collate." 

And  it  hath  been  supposed  by  some,  that  the  principal  in* 
tent  of  this  act  was,  to  make  deans  and  chapters  less  necessary; 
and  thereby  to  prepare  the  way  for  a  dissolution  of  them  (a). 

6.  But  this  statute  was  afterwards  repealed,  and  the  matter  Pinaiiy  dec- 
'Was  brought  back  again,  and  still  resteth  upon  the  statute  of  !i,Vi>SJi",Sj 
•the  25  Hen.  8,  c.  20,  as  hereafter  followeth  (ft).  n^^*h 

7.  When  a  bishop  dies,  or  is  translated,  the  dean  and  chap*  K\n^9  Nomi- 
ter  certify  the  king  thereof  in  chancery,  and  pray  leave  of  the  JJ^I^*  ^  ^^^ 
king  to  make  election  (c).  AvoMance. 

8.  Upon  which,  it  is  enacted  by  the  25  Hen.  8,  c.  20,  s.  4,  Leive  to 
"  that  at  every  avoidance  of  any  archbishopric  or  bishopric,  **•**• 
the  king  may  grant  to  the  dean  and  chapter  a  licence  under 

the  great  seal,  as  of  old  time  hath  been  accustomed,  to  proceed 
•to  election  of  an  archbishop  or  bishop.** 

Which  licence  is  callea  in.  French  conge  (Teslire,  that  is, 
leave  to  choose  (d). 

9.  '^  And  with  the  licence  a  letter  missive,  containing  the  NomiMiion 
name  of  the  person  which  they  shall  elect  and  choose  (e).*  ^  i^%iwtS? 

10.  ^'  By  virtue  of  which  licence,  the  dean  and  chapter  shall  BccUoo. 
with  all  speed  in  due  form  elect  and  choose  the  said  person 
jiamed  in  the  letters  missive,  and  none  other  (/).** 

"  And  if  they  delay  their  election  above  twelve  days  next  [  203  ] 
after  such  licence  or  letters  missive  to  them  delivered,  the 
king  shall  nominate  and  present  by  letters-patent  under  the 
great  seal,  such  person  as  he  shall  think  convenient,  to  be  in- 
vested and  consecrated  in  like  manner  as  if  he  had  been  elected 
by  the  dean  and  chapter  (^r).'* 

11.  Aft:er  election  then  there  must  be  the  consent  of  the  coventor 
person  elected :  in  order  to  which,  the  proctor,  constituted  by  iJ^ij5|[^" 
the  dean  and  chapter,  exhibits  to  him  the  instrument  of  elec- 
tion, and  prayeth  his  assent  to  the  same ;  which  assent  is  to  be 

given  by  an  instrument  in  form,  in  the  presence  of  a  notary 
public  (A). 

12.  "  And  if  the  said  dean  and  chapter  do  elect  within  Noitiicatioa 
twelve  days  as  aforesaid,  then  they  shall  make  certification  5oi^\y  ^2" 
thereof  to  the  king  under  their  common  seal ;  after  which  cer-  Hen.  s. 
tification,  the  person  so  elected  shall  be  reputed  and  taken  by 

(a)  Gibs.  113.  (e)  25  Hen.  8,  c.  20,  s.  4. 

•<6}12Co.  8.  C/')  Ibid. 

(c)  God.  29.  (g)  Ss.  4,  5. 

(d)  Terms  de  la  Ley.  .  (A)  Gi^s.  110. 
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the  name  of  lord  elected  of  the  said  dignity  and  office  that  he 
shall  be  elected  to  (t)." 

"  And  if  the  dean  and  chapter,  after  such  licence  shall  be 
delivered  to  them,  proceed  not  to  election  and  signify  the  same 
according  to  the  tenor  of  this  act,  within  twenty  days  next 
after  such  licence  comes  to  their  hands ;  or  if  any  of  them  ad- 
mit or  do  any  other  thing  contrary  to  this  act,  then  every  such 
dean  and  particular  person  of  the  chapter  so  offending,  and 
every  of  their  aiders,  counsellors  and  abettors,  shall  incur  a 
prtsmunire  (A)." 
MtDdau  for  IS.  '^  And  then  making  such  oath  and  fealty  only  to  the 
GoniinuUoo.  jy^g  ^g  gjigjl  be  appointed  for  the  same,  the  king  by  letters- 
patents  under  his  great  seal  shall  signify  the  said  election,  if  it 
be  to  the  dignity  of  a  bishop,  then  to  the  archbishop  of  the 
province,  if  the  see  of  the  said  archbishop  is  full  and  not  void; 
and  if  it  be  void,  then  to  any  other  archbishop  within  this 
realm  or  in  any  other  the  king's  dominions,  requiring  and  com- 
manding him  to  confirm  the  said  election,  and  to  invest  and 
consecrate  the  person  so  elected  to  the  office  and  dignity  that 
he  is  elected  unto,  and  to  give  and  use  to  him  all  such  bene- 
dictions, ceremonies,  and  other  things  requisite  for  the  same, 
without  suing  to  the  see  of  Rome  in  that  behalf*  And  if  the 
person  be  elected  to  the  dignity  of  an  archbishop,  then  the 
king  shall  so  signify  the  said  election  to  one  archbishop  and 
two  other  bishops,  or  else  to  four  bishops  within  this  realm  or 
in  any  other  the  king's  dominions,  requiring  and  commanding 
them  with  all  speed  and  celerity,  to  confirm  the  said  election, 
and  to  invest  and  consecrate  the  said  person  so  elected  to  the 
office  and  dignity  that  he  is  elected  unto,  and  to  give  and  use 
to  him  such  pall  benedictions,  ceremonies,  and  all  other  things 
requisite  to  the  same,  vrithout  suing  to  the  see  of  Rome  in  that 
behalf  (/)." 

Such  Oath  and  Fealty  only  to  the  King.l  Instead  of  this, 
before  the  Reformation,  an  oath  was  taken  to  the  pope  and  see 
of  Rome ;  in  these  words  :  '^  I  John,  bishop  of  P.  firom  this 
hour  forward  shall  be  faithful  and  obedient  to  St  Peter,  and 
to  the  holy  Church  of  Rome,  and  to  my  lord  the  pope  and  his 
successors  canonicaily  entering.  I  shall  not  be  of  counsel  nor 
consent,  that  they  shall  loose  either  life  or  member,  or  shall  be 
taken,  or  sufier  any  violence  or  any  wrong  by  any  means. 
Their  counsel  to  me  credited  by  them,  their  messengers  or 
letters,  I  shall  not  willingly  discover  to  any  person :  The  pa- 
pacy of  Rome,  the  rules  of  the  holy  fathers,  and  the  regalihr 
of  St.  Peter,  I  shall  help  and  maintain  and  defend  against  all 
men.  The  legate  of  the  see  apostolic,  going  and  coming,  I 
shall  honourably  entreat.   The  rights,  honours,  privileges^  and 

(t)  25  Hen.  8,  c.  20,  s.  5,  (Q  S.  5. 

(k)  S.  7. 


authorities  of  the  Church  of  Rome,  and  of  the  pope  and  his 
successors,  I  shall  cause  to  be  conserved,  defended,  augmented, 
and  promoted.  I  shall  not  be  m  counsel,  treaty,  or  any  act  in 
the  which  any  thing  shall  be  imagined  against  him  or  the 
Church  of  Rome,  their  rights,  seats,  honours,  or  powers.  And 
if  I  know  any  such  to  be  moved  or  compassed,  1  shall  resist 
it  to  my  power,  and  as  soon  as  I  can,  I  shall  advertise  him,  or 
such  us  may  give  him  knowledge.  The  rules  of  the  holy 
fathers,  the  decrees,  ordinances,  sentences,  dispositions,  reser- 
vations, provisions,  and  commandments  apostolic,  to  my  power 
I  shall  keep,  and  cause  to  be  kept  of  others.  Heretics,  scis- 
matics,  and  rebels  to  our  holy  fatner  andhis  successors,  I  shall 
resist  and  persecute  to  my  power.  I  shall  come  to  the  synod 
when  I  am  called,  except  I  be  letted  by  a  canonical  impe- 
diment The  thresholds  of  the  apostles  I  shall  visit  yearly 
personally  or  bv  my  deputy.  I  shall  not  alienate  or  sell  my 
possessions  without  the  pope's  counsel.  So  God  help  me  and 
the  holy  evangelists  (m)." 

It  is  true  an  oath  was  also  taken  to  the  king,  which  had  a 
show  of  qualifying  the  oath  to  the  pope ;  beginning  thus,  "  I 
John,  bishop  of  r .  utterly  renounce  and  clearly  forsake  all 
such  clauses,  words,  sentences,  and  grants,  which  I  have  or 
shall  have  hereafter  of  the  pope's  holiness,  of  or  for  the  bishop- 
rick  of  P.  that  in  any  wise  hath  been,  is,  or  hereafter  may  be, 
hurtful  or  prejudicial  to  your  highness,  your  heirs,  successors,  [  ^5  ] 
dignity,  privilege,  or  estate  royal."  [And  the  rest  is  an  oath 
of  obedience  to  the  king  in  temporal  matters]  (n). 

And  the  inconsistency  of  these  two  engagements  seems  to 
be  what  William  Ruftis  declared  in  his  time,  in  the  case  of 
Archbishop  Anselm ;  that  he  could  not  possibly  observe  at  the 
same  time  both  the  fidelity  which  he  owed  to  him,  and  his 
obedience  to  the  apostolic  see  (o). 

Four  JBUhops.]    That  is,  four  at  the  least  ( p). 

PalL]  So  that  the  form  of  consecrating  according  to  the 
Roman  pontifical  (though  without  bulls  fi'om  Rome)  seems  to 
have  continued  after  the  making  of  this  act,  viz.  all  Henry 
the  Eighth's  reign,  and  till  the  establishment  of  the  new  form 
in  the  third  year  of  Ed.  6  (q), 

14.  The  method  and  order  of  confirmation  will  be  best  un<* 
derstood  by  a  brief  account  of  the  several  instruments  exhi^ 
bited  and  applied  in  the  course  of  it : 

(1)  The  king's  letters  patent ;  by  which  the  royal  assent  to 
the  election  is  signified,  and  the  archbishop  required  to  proceed 
to  confirmation. 

{2)  A  citation  against  opposers ;  which  (the  time  of  confir-> 


(m)  1  Burnet's  Hist.  Reform.  123.        (p)  Gibs.  111. 
in)  1  Biimet*s  Hut  Eeform.  124.        (g) 
(o)  Gibs.  117. 


Biimet*s  Hut  Eeform.  124.        (g)  Gibs,  110. 

v9 


mation  being  first  fixed)  is  published  and  set  up,  by  order,  and 
in  the  name  of  the  archbishop,  at  the  church  where  it  is  to  be 
held ;  as  well  to  notify  the  day  of  confirmation,  as  to  cite  all 
opposers  (if  any  there  be)  who  will  object  against  the  said 
election,  or  the  person  elected,  to  appear  on  that  day  :  ac- 
cording to  the  direction  of  the  ancient  canon  law. 

(3)  The  certificate  or  return  made  by  the  proper  officer  to 
the  archbishop,  of  the  due  execution  of  the  said  citation* 

(4)  The  commission  to  confirm ;  which  is  usually  performed 
by  the  archbishop's  vicar  general. 

(5)  The  proxy  of  the  dean  and  chapter ;  by  which  one  or 
more  persons  are  delegated  by  the  dean  and  chapter  electing, 
not  only  to  present  in  their  names  the  instrument  of  election 
to  the  bishop  elected  to  obtain  his  consent,  and  to  present  the 
letters  certificatory  of  election  to  the  king,  and  to  pray  the 
royal  assent  in  order  to  confirmation ;  but  also  at  the  time  of 
confirmation  (the  said  letters  patents  and  commission  to  exhibit 
such  his  proxy  being  first  read)  in  virtue  thereof  to  present  the 
bishop  elected  to  the  archbishop,  vicar  general,  or  surrogate ; 
and  in  the  course  of  the  confirmation,  to  do  whatever  else  is 
necessary  to  be  done  on  the  part  of  the  dean  and  chapter. 

[  206  ]  (^)  ^^^  ^''st  schedule  :  The  said  proctor  in  the  name  of 
the  dean  and  chapter,  exhibiting  the  citation  and  return  above- 
mentioned,  prays  that  the  opposers  (if  any  be)  not  appearing, 
may  be  pronounced  contumacious,  and  precluded  from  further 
opposition,  and  that  the  confirmation  may  be  proceeded  in ; 
which  is  accordingly  done  by  this  schedule. 

(7)  A  summary  petition  :  This  is  the  petition  of  the  said 
proctor,  that  the  bishop  elect  may  be  confirmed,  upon  his* 
alleging  and  proving  the  regularity  of  the  election,  and  the 
merits  of  the  persons  elected ;  which  he  doth  in  nine  articles ; 
setting  forth.  First,  that  the  see  was  vacant,  and  had  been 
vacant  ,for  some  time.  Secondly,  that  the  dean  and  chapter, 
having  first  desired  and  obtained  the  royal  licence,  appointed 
a  day  for  election,  and  duly  summoned  all  persons  concerned. 
Thirdly,  that  on  that  day,  thev  unanimously  chose  the  person 
now  to  be  confirmed.  Fourthly,  that  the  election  was  duly 
published  and  declared  to  the  clergy  and  people  there  assem- 
bled. Fifthly,  that  at  the  request  of  the  dean  and  chapter, 
the  person  so  elected  gave  his  consent  to  the  election.  Sixthly, 
that  the  person  elected  is  sufficiently  qualified  by  age,  know- 
ledge, learning,  orders,  sobriety,  condition,  fidelity  to  the  king, 
and  piety.  Seventhly,  that  the  dean  and  chapter,  under  their 
seal,  intimated  the  election,  and  the  name  of  the  person 
elected  to  the  king.  Eighthly,  that  the  king  had  given  the 
royal  assent.  Ninthly,  that  he  had,  by  his  letters  patent,  re- 
quired the  person  elected  to  be  confirmed. 

All  which  articles  conclude  with  a  petition,  that  in  pursuance 
of  the  premises,  confirmation  may  be  decreed. 


Then  the  summary  petition  is  admitted,  and  the  court 
decrees  to  proceed  thereupon,  and  assign  him  a  term  imme- 
diate, to  prove  the  particular  matters  contained  in  the  petition ; 
for  proof  of  which  he  exhibits  the  process  of  the  election 
made  by  the  dean  and  chapter,  the  consent  of  the  archbishop 
or  bishop,  and  the  royal  assent ;  and  then  prays  a  time  to  be 
presently  assigned  for  final  sentence ;  which  is  decreed  accor- 
dingly. 

(8)  The  second  schedule  :  Before  sentence,  a  second  prae- 
conization  of  the  opposers  (if  any  be)  is  made  at  the  fore-door 
of  the  church,  and  (none  appearing)  they  are  declared  contu- 
macious, by  a  second  schedule. 

But  if  any  appear,  it  seemeth  that  they  shall  be  admitted  to  [  ^7  ] 
make  their  exceptions  in  due  form  of  law.  To  which  purpose, 
a  passage  in  Collier  s  Ecclesiastical  History,  vol.  ii^  p.  745,  is 
applicable.  '^  Soon  after  the  recess  of  the  parliament.  Bishop 
Laud  was  translated  from  Bath  and  Wells  to  London,  and 
Montague  promoted  to  the  see  of  Chichester.  Before  he  was 
consecrated,  an  unexpected  rub  was  thrown  in  the  way.  At 
the  confirmation  of  bishops  there  is  public  notice  given,  that 
if  any  persons  can  object  either  against  the  party  elected,  or 
the  legality  of  the  election,  they  are  to  appear  and  offer  their 
exceptions  at  the  day  prefixed.  This  intimation  being  given, 
one  Jones,  a  bookseller,  attended  with  the  mob,  appearing  at 
the  confirmation,  excepted  against  Montague,  as  a  person  un- 
<iualified  for  the  episcopal  dignity.  And  to  be  somewhat  par- 
ticular, he  charged  him  with  popery,  arminianism,  and  other 
heterodoxies,  for  which  his  books  had  been  censured  in  the 
former  parliament.  But  Dr.  Rives,  who  then  officiated  for 
Brent  the  vicar-general,  disappointed  this  challenge.  For 
Jones  had  made  some  material  omissions  in  the  manner,  and 
not  offered  his  objections  in  form  of  law.  Particularly,  the 
exceptions  were  neither  given  in  writing,  nor  signed  by  an  ad- 
vocate, nor  presented  by  any  proctor  of  the  court.  Upon  the 
failure  of  these  circumstances,  the  confirmation  went  on." 
The  parliament,  not  at  first  apprised  in  point  of  form,  were 
dissatisfied  with  the  conduct  of  the  vicar  general,  and  inquired 
into  the  behaviour  of  Dr.  Rives  on  that  occasion.— Upon 
which  it  hath  been  observed,  that  Dr.  Rives,  a  most  eminent 
civilian  and  canonist,  admitted  that  the  opposition  was  good 
and  valid,  had  it  been  legally  offered ;  and  that  the  parliament 
of  that  time  proceeded  upon  the  same  opinion* 

(9)  The  oaths  :  These  are  four  in  number :  two  (viz.  the 
oaths  of  allegiance  and  supremacy)  in  conformity  to  the  sta- 
tutes of  the  realm ;  and  two  others,  (viz.  the  oath  of  simony, 
and  of  obedience  to  the  archbishop,)  in  conformity  to  the  rules 
and  canons  of  the  church  (r). 

(r)  For  the  two  firat  oaiht,  see  tit.  ®af|0,  20  ;  for  the  third,  Jtimons, 
4 ;  and  for  the  last,  15^of  this  title. 
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(10)  The  definite  sentence,  or  the  act  of  confirmation ;  by 
which  the  judge  committeth  to  the  bishop  elected,  the  care, 
governance,  and  administration  of  the  spiritualties ;  and  then 
decrees  him  to  be  installed  or  inthronized  («). 

[  208  ]  And  this  is  performed  (in  the  province  of  Canterbury)  by 
mandate  from  the  archbishop  to  the  archdeacon  of  Canterbury ; 
to  whom  the  right  of  installing  the  bishops  of  that  province 
hath  anciently  belonged,  and  doth  still  belong  (t). 

(11)  Finally,  a  public  notary,  by  the  archdeacon's  com- 
mand, records  the  whole  matter  of  fact  in  this  affair,  in  an  in- 
strument to  remain  as  authentic  to  posterity  («)• 

After  election  and  confirmation,  and  not  before,  the  bishop 
is  fiilly  invested  to  exercise  all  spiritual  iurisdiction  (x).  But 
he  may  not  sue  for  his  temporalties  till  after  consecration  (y). 
CoDMcraUon.  15.  Upou  a  translation;  all  the  aforesaid  ceremonies  are 
observed :  but  consecration  in  that  case  is  not  requisite,  be- 
cause the  bishop  was  consecrated  before  (z).  But  in  the  case 
of  creation,  the  process  goeth  on  as  followeth : 

The  consecration  shall  always  be  performed  upon  some 
Sunday  or  holiday  (a). 

As  to  the  place  of  consecration ;  the  dean  and  chapter  of 
"Canterbury  claim  it  as  an  ancient  right  of  that  church,  that 
every  bishop  of  the  province  is  to  be  consecrated  in  it,  or  the 
archbishop  to  receive  fi'om  them  a  licence  to  consecrate  else- 
where. And  we  are  assured,  that  a  long  succession  of  licences 
to  that  purpose  are  regularly  entered  in  the  registry  of  that 
church.  And  although  between  the  years  1235  and  1300,  that 
point  was  controverted  with  the  chapter,  it  ended  in  their  fa- 
vour and  in  the  fiirther  confirmation  of  the  privilege,  which  was 
first  granted  by  Thomas  Becket,  and  afterwards  confirmed  by  St. 
Edmund.  And  in  Cranmer*s  register  there  is  a  memorandum, 
that  no  bishop  may  be  consecrated  without  the  church  of  Can- 
terbury, but  by  the  special  licence  of  the  dean  and  chapter  of 
Canterbury  under  the  chapter  seal  (6). 

In  order  for  consecration,  the  archbishop  (or  some  other 
bishop  appointed)  shall  begin  the  Communion  Service :  another 
bishop  snail  read  the  Epistle ;  and  another  bishop  shall  read 
the  Gospel.  And  after  the  Nicene  Creed  and  sermon,  the  elected 
bishop,  vested  with  his  rochet,  shall  be  presented  by  two 
bishops  under  the  archbishop  of  that  province,  or  to  some  other 
bishop  appointed  by  lawfiil  commission  (c). 
[  209  ]  Then  shall  the  archbishop  demand  the  king's  mandate  for 
the  consecration,  and  cause  it  to  be  read  (as  in  times  past  the 

(«)  Gibs.  110,  111 ;  God.  25,  26,        (y)  Wats,  c  40,  pi.  423. 
27.  (z)  God.  29;  Gibs.  111. 

rO  Gibs.  118.  (a)  Fonn  of  Consecr. 

lu)  God.  27.  (b)  Gibs.  111. 

[x)  Gibs.  114.  (c)  Fonn  of  Consecr. 


pcfpiB  mandate  was  in  like  manner  demanded^  as  is  required  in  Gomcenuon, 
the  pontifical)  (cf). 

And  the  oaths  of  allegiance  and  supremacy  shall  be  minis- 
tered to  the  persons  elected  («)• 

And  then  shall  also  be  ministered  unto  them  the  oath  of  due 
obedience  to  the  archbishop,  as  foUoweth : 

In  ike  name  of  God,  amen.  J,  N,,  cJtosen  bishop  of  the  church 
and  see  of  P,,  do  profess  and  promise  all  due  reverence  and  obedience 
to  the  archbishop,  and  to  the  metropolitical  church  of  C,  and  to  their 
successors :  so  help  me  God,  through  Jesus  Christ. 

But  this  oath  shall  not  be  made  at  the  consecration  of  an 
archbishop  (/)• 

To  the  Archbishop  and  to  the  Metropolitical  CkurchJ] 
That  is,  either  when  the  see  is  full,  or  else  in  the  vacation^ 
when  the  whole  archiepiscopal  jurisdiction  is  vested  in  the 
dean  and  chapter  (^). 

Then  after  divers  questions  and  answers  touching  the  epis- 
copal office,  and  before  the  act  of  consecration,  me  bishop 
elect  shall  put  on  the  rest  of  the  episcopal  habit  (A). 

According  to  the  office  in  the  3  Edw.  6,  the  pastoral  staff 
was  delivered  to  the  bishop ;  which  delivery  in  the  Roman 
pontifical  is  preceded  by  a  consecration  of  the  staff;  and  fol^ 
lowed  by  the  consecration  and  putting  on  of  a  ring^  in  token 
of  his  marriage  to  the  church ;  and  of  a  mitre  as  an  helmet  of 
strength  and  salvation,  that  his  face  being  adorned,  and  his 
head  (as  it  were)  armed  with  the  horns  of  both  testaments,  may 
appear  terrible  to  the  adversaries  of  the  truth,  as  also  in  imi- 
tation of  the  ornaments  of  Moses  and  Aaron;  and  o(  gloves,  in 
token  of  clean  hands  and  heart  to  be  preserved  by  him.  All 
which,  and  many  other  like  ceremonies,  our  church  hath  laid 
aside;  retaining  only  such  as  are  most  ancient  and  most 
grave  (»). 

But  at  the  end  of  the  Common  Prayer  Book,  established  bv 
parliament  in  the  second  year  of  Edward  VL,  it  is  ordered, 
that  whensoever  the  bishop  shall  celebrate  the  holy  communion, 
or  exercise  any  other  public  administration,  he  shall  have  upon 
him,  besides  his  rochet,  a  surplice  or  alb,  and  a  cope  or  vest- 
ment, and  also  his  pastoral  staff  in  his  hand,  or  else  borne  or 
holden  by  his  chaplaui. 

And  in  the  rubric  before  the  Common  Prayer  in  our  present 
liturgy,  it  is  ordered,  that  such  ornaments  of  the  church,  and  [  210  ] 
of  the  ministers  thereof  at  all  times  of  their  ministration,  shall 
be  retained  and  be  in  use,  as  were  in  this  Church  of  England 
by  the  authority  of  parliament,  in  the  second  year  of  the  reign 
of  King  Edward  Vl. 


^.d)  FonnofConBecr.  (s)  Gibe.  117. 

[e)  Form  of  Consecr..;  1  Will.c.  8.       ?2)  Fonn  of  Conseor. 


ig) 
J)  Form  of  Consecr.  (0  Gibs.  118. 


Consecraiiou.  'And  "  If  ahy  ai'cHbishop  or  bishop  after  such  election;  no^ 
mination  or  presentation  shall  be  signified  unto  them  by  the 
king's  letters  patents,  shall  refuse  arid  do  not  confirm,  invest, 
and  consecrate  with  all  due  circumstance  as  aforesaid,  within 
twenty  days  next  after  the  king's  letters  patents  of  such  signi- 
fication or  presentation  shall  come  to  their  hands ;  or  if  any  of 
them,  or  any  other  person  or  persons,  admit  or  do  any  other 
thing  contrary  to  the  statute  of  the  25  Hen.  8,  c.  20,  in  such 
case  every  person  so  offending,  their  aiders,  counsellors,  and 
abettors,  shall  inc^r  a  praemunire  (A)." 

By  the  eighth  canon :  "  Whoever  shall  affirm  or  teach,  that 
the  form  and  manner  of  making  and  consecrating  bishops^ 
priests  and  deacons,  containeth  any  thing  in  it  that  is  repug- 
nant to  the  word  of  God ;  or  that  they  who  are  made  bishops, 
priests  or  deacons,  in  that  form,  are  not  lawfully  made,  nor 
ought  to  be  accounted  either  by  themselves  or  others  to  be 
truly  either  bishops,  priests  or  deacons,  until  they  have  some 
other  calling  to  those  divine  offices ;  let  him  be  excommunicated 
ipso  facto,  not  to  be  restored  until  he  repent,  and  publicly  re- 
voke such  his  wicked  errors.*' 

And  by  the  thirty-sixth  of  the  Thirty-nine  Articles :  "  The 
Book  of  Consecration  of  Archbishops  and  Bishops,  and  Ordering 
of  Priests  and  Deacons,  lately  set  forth  in  the  time  of  Edward 
VI.,  and  confirmed  at  the  same  time  by  authority  of  parliament, 
doth  contain  all  things  necessary  to  such  consecrating  and  or- 
dering ;  neither  hath  it  any  thing  that  of  itself  is  superstitious 
and  ungodly.  And  therefore  whosoever  are  consecrated  or 
ordered  according  to  the  rites  of  that  book,  since  the  second 
year  of  the  forenamed  King  Edward  unto  this  time,  or  here- 
after shall  be  consecrated  or  ordered  according  to  the  same 
xites,  we  decree  all  such  to  be  rightly,  orderly,  and  lawfully 
consecrated  and  ordered." 

And  by  the  act  of  uniformity  in  the  13  &  14  Car.  2,  "  AD 

subscriptions  to  be  made  unto  the  Thirty-nine  Articles,  shall 

be  construed  to  extend  (touching  the  said  thirty-sixth  article)  to 

the  book  containing  the  form  and  manner  of  making,  ordaining, 

and  consecrating  of  bishops,  priests  and  deacons,  in  this  said 

'  act  mentioned,  as  the  same  did  heretofore  extend  unto  the  book 

set  forth  in  the  time  of  King  Edward  VI.  (/)." 

TransuuoD.        When  a  bishop  is  translated;  the  former  see  is  not  void  by 

{211]   the  election  to  the  new  one,  until  the  election  is  confirmed  by 

the  archbishop ;    for  though  he  is  elected,  yet  it  may  happen 

that  the  king  shall  not  consent,  or  the  archbishop  may  not 

confirm;  and  it  is  not  reasonable  that  the  bishop  snould  lose 

his  former  preferment,  till  he  hath  obtained  a  new  one :  and 

so  it  is  in  case  of  creation ;  he  is  not  completely  bishop  till 

consecration  (m), 

{k)  Sect.  7.        (/)  13  &  14  Car.  2,  c.  4,  s.  30, 31.        (m)  3  Salk.  72, 


And  the  dignities  or  benefices  which  a  bishop  was  possessed 
of  before  his  election,  become  not  void  till  after  conseerati<m 
in  the  case  of  creation  ;  and  after  confirmation,  in  the  case  of 
translation.  Upon  which  foundation  it  was  that  all  die  judges 
agreed,  in  the  case  of  Evans  and  Ascuith,  M.  3  Car.  that  if  a 
commendam  retinere  comes,  in  the  former  case  before  conse- 
cration, and  in  the  latter  case  before  confirmation,  it  comes  in 
lime  enough ;  because  it  comes  while  the  bishop  is  in  pos- 
session of  the  dignity  or  benefice  granted  in  commendam  (n). 

16.  Every  "  rerson  being  chosen,  elected,  nominated,  pre-  intuiution 
sented,  invested,  and  consecrated  as  aforesaid,  and  suing  tneir  ^^^  ^Vhe" 
temporalties  out  of  the  king  s  hands,  and  making  oath  to  the  Tcmporaitief. 
king  and  to  none  other  as  aforesaid,  shall  and  may  be  throno- 
nized  or  installed  as  the  case  shall  require ;  and  shall  have  and 
take  their  only  restitution  out  of  the  king's  hands,  of  all  the 
possessions  and  profits,  spiritual  and  temporal,  belonging  to 
such  archbishopric  or  bishopric,  and  shall  be  obeyed  in  all 
things  according  to  the  name,  title,  degree,  and  dignity  that 
they  shall  be  chosen  or  presented  to,  and  do  and  execute  in 
every  thing  touching  the  same,  as  any  archbishop  or  bishop  of 
this  realm,  without  offending  of  the  prerogative  royal  of  the 
crown,  and  the  laws  and  customs  of  the  realm,  might  at  any 
time  heretofore  do  (o)." 

Whereupon  the  bishop,  being  introduced  into  the  king^s 
presence,  snail  do  his  homage  for  his  temporalties  or  barony ; 
by  kneeling  down,  and  putting  his  hands  between  the  hands  of 
the  king,  sitting  in  his  chair  of  state,  and  by  taking  a  solemn 
oath  to  be  true  and  faithfiil  to  his  majesty,  and  that  he  holds 
his  temporalties  of  him  (p). 

17.  Finally ;  By  the  1  Geo.  st.  2,  c.  13,  and  9  Geo.  2,  c.  26,  Oaih*. 
he  shall  within  six  months  after  his  admission,  take  the  oaths 
of  allegiance,  supremacy,  and  abjuration,  in  one  of  the  courts 
at  Westminster,  or  at  the  quarter  sessions  of  the  peace. 

The  26  Geo.  3,  c.  84,  after  reciting  the  necessity  by  the 
laws  of  the  realm  of  the  king's  licence  to  elect,  and  that  the 
bishop  shall  take  the  oaths  of  allegiance,  supremacy,  and  obe- 
dience to  the  archbishop ;  and  that  there  are  divers  persons, 
subjects,  or  citizens  of  countries,  out  of  his  majesty's  domi- 
nions, and  inhabiting  and  residing  within  the  said  c6uhtries, 
who  profess  the  public  worship  of  Almighty  God  accordihg  to 
the  principles  of  the  Church  of  England,  and  who  in  order  to 
provide  a  regular  succession  of  ministers  for  the  service  of  their 
church,  are  desirous  of  having  certain  of  the  subjects  or  citi- 
zens of  those  countries  consecrated  bishops  according  to  the 
form  of  consecration  in  the  Church  of  England,  enacts,  ^^  that 
the  archbishop  of  Canterbury  or  York,  with  such  other  bishops 

(n)   Palm.  470,  475;   W.  Jones,        (o)  25  Hen.  8,  c.  20,  s.  6. 
162;  Gibs.  114.  (p)  Ood.  27. 
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as  they  shall  call  to  their  assistance,  may  consecrate  subjects 
of  countries  out  of  his  majesty's  dominions  bishops,  without 
the  king's  licence  for  an  election,  and  without  requiring  them 
to  take  the  usual  oaths ;  but  not  without  first  obtainmg  his 
majesty's  licence,  and  ascertaining  the  fitness  of  the  persons  to 
be  consecrated  for  such  consecration.  But  no  person  so  con- 
secrated shall  thereby  be  enabled  to  exercise  his  office  within 
his  majesty's  dominions,  and  a  certificate  shall  be  given  by  the 
archbishop  that  he  was  consecrated  by  virtue  of  this  act"  For 
the  ordination  of  priests  and  deacons,  under  similar  circum- 
stances, see  jSDtOfndtfon,  vi.  3. 
Ffet.  18.  The  fees  of  the  whole  process,  fi*om  first  to  last,  are 

[  212  ]   said  to  amount  to  about  600/. 
First  Frniu.        19.  Hc  shall  also  compouud  for  and  pay  his  first  firuits,  as 

is  set  forth  in  the  title  ipltgt  fttXitfl  Ml^  %tnt^fi. 
Benefice  or        20.  Upou  promotiou  of  any  person  to  a  bishopric,  the  king 
fan^by  the     hath  a  right  to  present  to  such  benefices  or  dignities  as  the 
mouoS.*  ^'^  person  was  possessed  of  before  such  promotion ;  though  the 
advowson  belongeth  to  a  common  person.    And  this  right  of 
presenting  upon  promotion  by  the  king,  as  making  the  avoid- 
ance which  would  not  otherwise  happen,  did  spring  firom  the 
practice  of  the  popes,  and  is  now  an  uncontested  right  of  the 
crown ;  and  hath  been  established  not  only  by  long  practice, 
but  by  many  judgments  upon  full  and  solemn  hearings  (r). 

But  in  Ireland  the  law  is,  that  a  man  shall  not  be  promoted 
to  a  bishopric  there,  until  he  hath  resigned  all  his  preferments 
in  England ;  by  which  resignation  it  seemeth  that  the  king's 
presentation  in  such  case  is  defeated. 

In  the  case  of  The  Grocers'  Company  against  Backhouse 
and  the  Archbishop  of  Canterbury,  T.  1 1  Geo.  3,  it  was  de- 
termined, that  where  the  advowson  is  in  common,  so  that  the 
patrons  are  to  present  by  turns,  the  king's  presentation  doth 
not  pass  for  the  turn  of  the  otherwise  rightful  patron,  but  he 
shall  have  his  turn  in  course  as  it  shall  fail  out  («). 


[  213  ]  III*  Concerning  Residence  at  their  Cathedrals. 

1.  Bishops  shall  be  at  their  cathedrals  on  some  of  the  greater 
feasts,  and  at  least  in  some  part  of  Lent,  as  they  shdl  find 
expecUent  for  their  souls  health  {t). 

2.  Bishops  shall  have  honest  eleemosjmaries,  shall  keep 
hospitality  and  hear  the  causes  of  the  poor  (u). 

8.  Bishops  shall  abide  at  their  cathedral  churches,  and  offi- 
ciate on  the  chief  festivals,  and  on  the  Lord's  days,  and  in 

(r)  Gilw.  763.  (i)  Langton,  Lind.  130. 

(f)  Bla.  Rep.  770.    See  Hdirfcf,       (ti)  Laii^n,  Lind.  67. 
10. 


t5fjlf9Dp|$4  SIS 

Lent  and  in  Advent ;  and  shall  visit  their  dioceses  at  fit  sea- 
sonsy  correcting  and  reforming  the  churches,  and  consecrating 
and  sowing  the  word  of  life  in  the  Lord's  soil  (w). 

4.  Bishops  shall  be  personally  resident,  to  take  care  of  the 
flock  committed  to  their  charge,  and  for  the  comfort  of  the 
churches  espoused  to  them  ;  especially  on  solemn  days  in  Lent 
and  Advent,  unless  their  absence  is  required  by  their  superiors, 
or  for  other  just  cause.  That  is,  by  their  superiors,  either 
ecclesiastical  or  secular  (a?).  [[For  their  power  of  visiting 
Deans  and  Chapters,  and  Hospitals,  see  those  titles. — Ed.^ 


IV.  Concerning  their  Attendance  in  Parliament 

1.  By  the  above  recited  statute  of  the  25  Hen*  8,  c.  20,  a  Bbhopi 
bishop  upon  his  election  shall  be  reputed  and  taken  as  lord  pJJriiminu 
ekct^.    And  by  divers  other  statutes,  bishops  are  called  peers 

of  the  land;  one  of  the  three  estates  of  the  realm;  one  of  the 
greatest  estates  of  the  realm,  and  the  like  (y ). 

2.  As  to  their  right  in  general  to  sit  and  vote  in  parliament,  How  far  an 
this  hath  been  carried  so  far  by  some,  that  they  have  asserted  tuhSTMbe 
that  an  act  made  in  parliament,  where  the  bishops  have  not  BUhopi,  u 
been  present,  is  not  good.     But  this  Lord  Coke  seemeth  to  ''^' 
have  set  in  a  proper  and  clear  light. 

There  are  divers  acts  of  parliament,  says  he,  which  appear 
to  have  been  made  by  the  king,  lords  temporal,  and  commons, 
without  the  lords  spiritual ;  and  it  hath  been  objected  that 
such  are  no  acts  of  parliament;  and  for  authority,  the  roll  of 
parliament  in  the  21  Rich.  3,  is  cited,  where  it  is  said  that 
divers  judgments  were  heretofore  undone,  for  that  the  clergy 
were  not  present  To  this  some  have  answered,  that  a  par- 
liament may  be  holden  by  the  king,  the  nobles,  and  commons,  [  214  ] 
and  never  call  the  prelates  to  it  But  we  hold  the  contrary  to 
both  these,  and  snail  make  it  manifest  by  records  of  parlia- 
ment, first,  that  the  bishops  ought  to  be  called  to  parliament ; 
and  then,  secondly,  we  shall  show  where  acts  of  parliament 
are  good  without  them. 

To  the  first:  every  bishop  hath  a  barony  in  respect  whereof 
according  to  the  law  and  custom  of  parliament  he  ought  to  be 
summoned  to  the  parliament  as  well  as  any  of  the  nobles  of 
the  realm. 

To  the  second :  if  they  voluntarily  absent  themselves,  then 
may  the  king,  the  nobles,  and  commons,  make  an  act  of  par- 
liament without  them ;  as  where  any  offender  is  to  be  attainted 

M  Oiho.  Athon.  55.  (y)  25  £dw.  3,  st  3,  o.  6 ;  1  Elix. 

(;r)  OthoboD,  Athon.  118.  c  3;  8  Eliz.  e.  1;  4  Inst  1. 
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of  high  treason  or  felony,  and  the  bishops  absent  themselves, 
and  the  act  proceeds,  the  act  is  good  and  perfect. 

Likewise,  if  they  be  present,  and  refuse  to  give  any  voices, 
and  the  act  proceeds,  the  act  of  pai*liament  is  good  ¥rithout 
them. 

Also,  where  the  voices  in  parliament  ought  to  be  absolute, 
either  in  the  affirmative  or  negative,  and  they  give  their  voices 
with  limitation  or  conditions,  and  the  act  proceeds,  the  act  19 
good  ;  for  their  conditional  voices  are  no  voices. 

Of  every  of  these  we  will  produce  examples  out  of  the  re- 
cords and  rolls  of  parliament. 

At  a  parliament  holden  in  the  15  Edw.  2,  the  prelates, 
counts^  barons,  and  commons  of  the  realm  do  chai^ge  Hugh 
Spencer,  the  father.  Earl  of  Winchester,  and  Hugh  Spencer,  tne 
son,  Earl  of  Gloucester,  with  many  high  and  heinous  offences, 
as  by  the  act  called  exilium  Hugonis  Le  Spencer  patris  et 
filii  doth  appear ;  and  the  earls  and  barons,  peers  of  the  realm, 
in  the  presence  of  the  king,  pronounce  judgment  against  them 
as  by  the  said  act  appeareth ;  and  after,  at  a  parliament  holden 
at  York,  the  said  judgment  and  attainder  against  them  (by  the 
king's  exorbitant  favour  towards  them,  whose  favourites  they 
were)  was  annulled,  and  one  of  the  causes  was,  for  that  the 
said  judgment  was  given  without  the  prelates :  whereas  the 
same  being  an  act  of  parliament,  was  entered  into  the  parlia- 
ment rolls  as  other  acts  of  parliament  were ;  and  the  consent 
of  the  prelates  doth  manifestly  appear,  for  that  they  were 
parties  to  the  charge.  And  after,  it  was  adjudged  by  the  au- 
thority of  parliament,  by  the  1  Edw.  3,  c.  1,  that  the  said 
judgment  against  them  wste  good,  and  they  confirmed  the  same. 

At  the  parliament  holden  in  the  3rd  year  of  King  Richard  II., 
a  bill  was  exhibited  against  the  clergy,  with  many  bitter  words, 
[  S15  ]  for  the  ill  disposing  of  the  dignities,  offices,  parsonages,  canon- 
ries,  prebends,  and  other  benefices,  whereof  they  were  patrons, 
and  which  were  iti  their  gift,  whereof  many  inconveniences 
followed ;  the  bishops  and  other  prelates  taking  great  offence 
at  this  bill,  absented  themselves;  whereupon  the  king,  upon 
the  complaint  of  his  commons,  by  the  advice  and  consent  of 
all  the  lords  temporal,  passed  the  bill. 

In  the  same  parliament  great  complaint  was  made  of  the 
extortions  committed  by  the  bishops  and  their  officers;  and 
thereupon  a  bill  was  framed,  that  justices  of  the  peace  might 
enquire  thereof,  and  a  form  of  a  commission  desired  to  be 
enacted.  The  prelates  and  clergy  made  their  protestation  ex- 
pressly against  the  said  bill,  as  tending  to  the  blemishing  of 
the  liberty  of  the  church.  Whereunto  it  was  replied  for  the 
king,  that  neither  for  their  said  protestation,  nor  other  words 
in  their  behalf,  the  king  would  not  stay  to  grant  to  his  justices 
in  that  case,  and  ddl  other  cases,  as  was  used  to  be  done  in 
times  past,  and  as  he  was  bound  to  do  by  virtue  of  his  oath 


made  at  his  coronation.    Whereupon  the  act  and  form  of  a 
commission  passed  as  was  desired. 

At  a  parhament  holden  in  the  Uth  year  of  Richard  II.,  in 
the  beginning  of  that  parliament  holden  in  that  year,  the  Arch- 
bishop of  Canterbury  made  openly  in  the  parliament  a  solemn 
protestation  for  himself  and  the  whole  clergy  of  his  province, 
which  he  desired  might  be  entered,  and  so  it  was ;  the  efiect 
whereof  was,  that  albeit  they  might  lawfiilly  be  present  in  all 
parliaments,  yet  for  that  in  this  parliament  matters  of  treason 
were  to  be  treated  of,  whereat  by  the  canonical  law  they  ought 
not  to  be  present,  they  therefore  absented  themselves,  saving 
their  liberties  therein  otherwise.  The  like  protestation  did  the 
Bishops  of  Duresme  and  Carlisle  make.  At  which  parliament 
divers  statutes  were  made,  nothing  concerning  life  or  member < 
as  the  seventh  chapter  concerning  merchants,  the  eighth  chapter 
touching  annuities,  and  the  ninth  chapter  against  new  impo- 
sitions, the  eleventh  concerning  keeping  of  assizes,  and  the 
like,  all  which  were  good  and  perfect  statutes,  and  yet  the  pre- 
lates assented  not  to  them. 

At  the  parliament  holden  in  the  13th  vear  of  Richard  IL, 
when  the  two  bills  were  read,  the  one  intituled,  ''A  Confirmation 
of  the  Statute  of  Provisors,  and  the  Forfeiture  of  him  that  ac- 
cepteth  a  Benefice  against  that  Statute;"  the  other  intituled, 
**  The  Penalty  of  him  that  bringeth  in  a  Summons  or  Sentence  [  216  1 
of  Excommunication  of  the  Pope  against  any  Person  upon  the 
Statute  of  Provisors,  and  of  a  Prelate  executing  it  ;*'  both  which 
bills  tended  to  restrain  the  pope's  authority,  which  he  claimed 
in  disposing  of  ecclesiastical  promotions  within  this  realm : 
the  archbishops  of  Canterbury  and  York,  for  the  whole  clergy 
of  their  provinces,  made  their  solemn  protestations  in  open 
parliament,  that  they  in  nowise  meant  or  would  assent  to  any 
statute  or  law  in  restraint  of  the  pope's  authority,  but  utterly 
withstood  the  same ;  the  which  their  pifotestations  at  their  re^ 
quests  were  inrolled :  and  yet  both  bills  passed  by  the  king, 
lords,  and  commons.  i  <        . 

By  a  statute  in  the  6th  year  of  Henry  VI.,  it  was  enacted 
by  L  king,  lordB  tempori,  and  commas,  that  no  man  shall 
contract  or  marry  himself  to  any  queen  of  England  (being  uie 
widow  of  a  king(z))  without  the  special  licence  and  assent  of 
the  king,  on  pain  to  lose  all  his  goods  and  lands.  The  bishop 
and  clergy  being  present,  assented  to  this  bill  as  far  forth  as 
the  same  swerved  not  from  the  law  of  God  and  of  the  church, 
and  so  as  the  same  imported  no  deadly  sin*  This  was  holden 
no  assent;  and  therefore  it  was  enacted  by  the  king,  lords 
temporal,  and  commons;  and  so  specially  entered,  omitting 
the  prelates* 

Ajid  then,  speaking  of  the  statute  of  the  35  Edw.  1,  De 

(«)3In8tl8. 
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asportatis  religiosorum,  which  is  a  statute  specially  entered  to 
have  been  made  by  the  king,  the  lords  temporal  and  commons, 
(omitting  the  prelates,)  it  must  be  intended,  he  says,  that  the 
bishops  absented  themselves,  or  if  they  were  present,  protested 
against  it,  or  gave  such  voices  as  were  against  the  law  and 
custom  of  parliament.  And  this  same  act  of  the  35  £dw*  I,  in 
letters-patent  made  within  eight  years  after,  is  affirmed  to  be 
an  act  of  parliament ;  and  by  several  subsequent  acts  of  par* 
liament  is  holden  for  an  act  of  parliament  (a). 
Wheiherchey      g,  Couceming  the  point,  whether  they  sit  in  parliament  in 

ait  in  Parlia-     ^i.,  i-ii  o    ^     '  ii 

ment  in  their  thcir  temporal  capacity  only,  by  reason  oi  their  temporal  baro« 
ptS^Miy!^'  ni^s ;  or  in  their  spiritual  capacity  also,  as  bishops ;  the  sub- 
stance of  what  hath  been  said  seemeth  to  be  as  followeth. 

Lord  Coke  saith.  The  lords  spiritual,  viz.  archbishops  and 
bishops,  being  twenty-four  in  number,  sit  in  parliament  by 
succession,  in  respect  of  their  counties,  or  baronies  parcel  of 
their  bishoprics.  And  every  one  of  these,  when  any  parlia- 
ment is  to  be  holden,  ought  ex  debitojustitus  to  have  a  writ 
[  217  ]  of  summons.  And  they  may  make  their  proxy  as  other  lords 
of  parliament  (b). 

And  again :  Every  archbishopric  and  bishopric  in  England 
are  of  the  king's  foundation,  and  holden  of  the  king;^6r  baro^ 
niam;  and  in  this  right  the  archbishops  and  bishops  are  lords 
of  parliament;  and  this  is  a  right  of  great  honour  that  the 
church  now  hath  (c). 

And  this,  saith  Dr.  Gibson,  is  true;  but  not  the  whole  truth. 
For,  although  their  baronies  did  put  them  more  under  the 
power  of  the  king,  and  under  a  stricter  obligation  to  attend; 
yet  long  before  William  the  Conqueror  changed  bishoprics 
into  baronies,  they  were,  as  bishops,  members  of  the  mvceU 
synod  or  toiteTUir gemote  which  was  the  great  council  of  the 
land.  And  an  argument  of  their  spiritual  capacity  in  parlia- 
ment is,  that  from  the  reign  of  Edw.  L  to  Edw.  IV.  inclusive, 
as  appears  by  the  records,  great  numbers  of  writs  to  attend 
the  parliament  were  sent  to  the  guardians  of  the  spiritualties, 
during  the  vacancies  of  bishoprics,  or  while  the  bishops  were 
in  foreign  parts.  The  writs  of  summons  also  preserve  the  dis- 
tinction o{ prelati  and  magnates;  and  whereas  temporal  lords 
are  required  to  appear  in  fide  et  ligeantia,  in  the  writs  to  the 
bishops  the  word  ligeantia  is  left  out,  and  the  command  to 
appear  is  in  fide  et  dilectione  (</)• 

And  in  3  Salk.  73,  it  is  said  that  bishops  did  sit  and  had  a 
vote  in  parliament,  in  the  time  of  the  Saxons ;  but  it  was  not 
in  respect  of  any  barony,  but  by  a  personal  privilege,  as  they 
were  bishops;  for  they  were  not  barons  until  the  Norman 
reign;  for  in  the  reign  of  the  Saxons  they  were  free  from  all 
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services  and  paymentSi  excepting  only  to  castles,  bridges,  [and, 
as  it  should  have  been  added,  expeditions ;]  but  William  the 
Conqueror  deprived  them  of  this  exemption,  and  instead  thereof 
turned  their  possessions  into  baronies,  and  made  them  subject 
to  the  tenures  and  duty  of  knights  service. 

Unto  all  which  may  be  added  what  Lord  Hale  delivers,  in 
a  manuscript  treatise  touching  the  right  of  the  crown,  as  set 
forth  bv  the  very  learned  Dr.  Warburton,  bishop  of  Glouces- 
ter, in  his  ^'Alliance  between  Church  ai^d  State,"  p.  131,  as 
follows: — The  bishops  sit  in  the  House  of  Peers  by  usage 
and  custom ;  which  I  therefore  call  usage,  because  they  had  it 
not  by  express  charter,  for  then  we  should  find  some.  Neither 
had  they  it  by  tenure ;  for,  regularly,  their  tenure  was  in  free 
alms,  and  not  per  baroniam;  and  therefore  it  is  clear  they 
were  not  barons  in  respect  of  their  possessions,  but  their  pos-  [  218  ] 
sessions  were  called  baronies,  because  they  were  the  posses- 
sions of  customary  barons.  Besides,  it  is  evident  that  the  writ 
of  summons  usually  went  electa  ei  cmfirmato,  before  any  resti- 
tution of  the  temporalties ;  so  that  their  possessions  were  not 
the  cause  of  their  summons.  Neither  are  they  barons  by  pre- 
scription; for  it  is  evident  that  as  well  the  lately  erected 
bishops,  as  Gloucester,  Oxon,  &c.  had  voice  in  parliament, 
and  yet  erected  within  time  of  memory,  and  without  any  spe- 
cial words  in  the  erection  thereof  to  entitle  them  to  it.  So 
that  it  is  a  privilege  by  usage  annexed  to  the  episcopal  dignity 
within  the  realm ;  not  to  their  order,  which  they  acquire  by 
consecration ;  nor  to  their  persons,  for  in  respect  of  their  per- 
sons they  axe  not  barons ;  nor  to  be  tried  as  barons ;  but  to 
their  incorporation  and  dignity  episcopal." 

4.   A  bishop  confirmed  may  sit  in  parliament  as  a  lord  ^,^^^^f„ 
thereof.    It  is  laid  down  by  Lord  Coke  that  a  bishop  elect  p«riismeDt 
may  so  sit ;  but  in  the  case  of  Evans  and  Ascuith  before  men*  firmaaoo?^" 
doned,  Jones  held  clearly  that  a  bishop  cannot  be  summoned 
to  parliament  before  confirmation^  without  which  the  election 
is  not  complete.    And  he  adds,  that  it  was  well  known  that 
Bancroft,  being  translated  to  the  bishopric  of  London,  could 
not  come  to  parliament  before  his  confirmation.    However,  if 
a  bishop  may  come  presently  after  confirmation,  and  before 
homage  and  restitution  of  temporalties,  he  comes  as  soon  as 
he  is  invested  with  the  spiritualties,  and  is  not  of  necessity  to 
wait  for  his  temporalties,  which  is  a  ftirther  argument  of  a 
spiritual  as  well  as  temporal  capacity  in  parliament  («). 

6.  Bishops  being  tranelated,  pay  no  new  fees  upon  their  f^Jll^^^PI*^ 
being  introduced  into  parliament.    This,  with  the  like  order  pay 'no  New 
for  peers  raised  to  higher  dignities,  was  made  a  standing  rule,  luLVnt/'^' 
when  a  table  of  fees  was  setued  in  the  year  1663  (/)• 

6.  Anciently,  the  greatest  part  of  the  bishoprics  in  England  pi^^'or 

(0  Gib.  129.  (/)  Ihid.  128. 
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had  seats  (or,  as  they  were  commonly  called,  places)  in  or  near 
London,  in  which  they  were  resident  during  their  attendance 
on  parliament,  on  the  court,  or  their  own  proper  occasions ; 
and  during  those  attendances,  they  might  freely  exercise  juris- 
diction in  their  respective  places,  as  in  their  own  proper  dio- 
ceses ;  and  this  is  referred  to  in  the  statute  of  the  33  Hen.  8, 
c.  31,  for  dissevering  the  bishopric  of  Chester  from  the  arch- 
bishopric of  Canterbury,  in  which  there  is  this  clause,  "saving 
to  the  bishop  of  Chester  and  his  successors,  that  his  house  at 
Weston,  being  within  the  diocese  of  Coventi7  and  Litchfield, 
shall  be  accounted  and  taken  to  be  of  his  diocese,  and  that  he 
being  resident  in  the  same,  shall  be  taken  and  accounted  as 
resident  in  his  own  diocese,  and  for  the  time  of  his  abode 
there  shall  have  jurisdiction  in  the  same ;  likewise  as  all  othc 
bishops  have  in  the  houses  belonging  to  their  sees  in  any  oth 
bishopric  within  this  realm  for  the  time  of  their  abode  in  t 
same'' 

But  now  most  of  those  houses  are  either  exchanged,  or  (be- 
ing built  into  private  houses)  are  held  in  lease  of  the  bishop- 
rics to  which  they  belonged ;  and  no  houses,  now  remaining, 
come  under  the  circumstance  here  mentioned  (of  being  a 
place  of  residence,  in  another  diocese)  but  Lambeth  House 
and  Croydon,  belonging  to  the  Archbishop  of  Canterbury ; 
Winchester  Place,  now  removed  from  Southwark  to  Chelsea; 
and  Ely  House,  in  Holborn  {g). 

[[This  subject  underwent  much  discussion  in  Lord  Stowell's 
judgment  of  Barton  v.  Wells  (A),  which  established  the  juris- 
diction of  the  Bishop  of  London  over  Ely  Chapel,  and  over- 
ruled an  attempt  to  set  up  an  exemption  from  it  on  the  ground 
of  ancient  privileges  allowed  to  the  bishops  of  Ely  in  virtue  of 
their  episcopal  residence,  which  it  decided  to  be  a  personal 
and  not  a  local  privilege,  and  therefore  extinguished  by  a 
transference  of  the  property  to  other  hands.  During  the 
course  of  this  judgment.  Lord  Stowell  expresses  his  opinion 
that  even  this  personal  privilege  has  now  become  extinct  (t). 
After  tracing  the  early  history  of  the  peculiar  jurisdiction  of 
the  Bishop  of  Ely  over  a  chapel  in  the  diocese  of  London, 
Lord  Stowell  says,  "  The  next  consideration  is,  by  what  law, 
or  on  what  tenure,  it  became  a  part  of  that  see.  I  conceive, 
by  the  ancient  law,  that  bishops  should  be  empowered  to  act 
in  their  London  houses  as  in  their  dioceses ;  and  for  that  pur- 
pose their  residences  in  London  were  considered  as  part  of 
their  dioceses.  We  collect  this  from  what  is  stated  by  Bishop 
Gibson  (A),  and  from  the  statute  33  Hen.  8,  c.  31,  relating  to 
the  bishopric  of  Chester,  where  it  is  provided  '  that  he  shaU  be 
held  resident  in  the  diocese  of  Chester,  and  have  jurisdiction 


{g)  Gibfl.  132. 

(A)  [1  Coniitf.  Bej^.  21.] 


(;)  rP.  31.] 
{k)  [Cod.  p. 


13:$  Q.] 


in  his  house  at  Weston,  within  the  diocese  of  Coventry  and  Privileges  or 
Litchfield,  during  his  abode  there,  as  other  bishops  have  in  IS^Scci. 
the  houses  belonging  to  their  sees,  wheresoever  they  lie.'     It 
is  said,  that  this  is  oiuy  a  private  act, — and  it  is  so  in  its  enact* 
ments,  but  it  cives  a  general  description  of  the  bishop's  juris- 
diction in  sucn  places.     It  refers  to  a  rule  of  law  which  was 
going  into  desuetude;  and  in  the  statute  31  Hen.  8,  relative  to 
the  exchange  of  houses  between  the  Bishops  of  Carlisle  and 
Rochester  and  the  Lord  Russell,  there  is  a  clause  providing 
'  that  they  should  have  the  same  authority  in  their  new  houses 
at  Lambeth  and  Chiswick  as  they  had  exercised  in  their  old 
houses;'  and  Gibson  says,  that  at  the  time  when  he  wrote 
'  there  were  none  left  but  Lambeth  House  and  Croydon,  be- 
longing to  the  Archbishop  of  Canterbury ;  Winchester  Place, 
•    now  removed  from  Southwark  to  Chelsea ;  and  Ely  House  in 
/Holbom(/)/    The  same  privilege  has  not  been  attached  to 
^'  new  houses,  and  is  not  annexed  to  the  present  Ely  House, 
^    though  a  visitatorial  jurisdiction  is  allowed  in  it  by  statute  (m). 

[[  **  It  is  made  a  question,  what  was  the  nature  of  the  autho- 
rity allowed,  whether  voluntary  or  contentious ;  but  I  see  no 
reason  to  limit  that  privilege  in  the  present  case ;  though  it  is 
certain,  that  by  the  old  canon  law(n),  it  is  laid  down  as  a  rule, 
that  one  bishop  could  not  exercise  jurisdiction  in  another  dio- 
cese, even  with  the  consent  of  the  other  bishop,  *  nisi  cog- 
nosceret  inter  voUntes**  The  objection  from  the  statute-  of 
citations (o)  is  not  material;  since,  in  such  instances,  there 
would  not  be  a  going  out  of  the  diocese  more  than  in  the  case 
of  detached  districts,  and  I  see  no  reason  to  presume  that  the 
bishop  might  not  have  held  a  Court  of  Audience  or  Consistory 
Court  in  such  places,  though  it  was  seldom  done. 

[[  '^  Another  question  is  raised,  whether  the  ancient  jurisdic- 
tion remained  concurrent,  or  was  excluded  or  removed. — In 
the  older  editions  of  Ecton,  I  perceive  that  Ely  chapel  is  classed 
in  London ;  and  it  is  more  consonant  to  general  principle  that 
it  should  be  so,  than  that  it  should  have  become  absolutely  and 
exclusively  a  part  of  Ely. 

[[  **  Such  beinff  the  ancient  law  and  usage,  is  it  to  be  inferred^ 
in  reason  or  in  tact,  that  a  place  so  becoming  part  of  the  new 
diocese,  is  thereby  irrevocably  detached  from  the  ancient  dio- 
cese ?  The  intention  of  the  rule  was  to  protect  the  bishop 
from  the  penalty  of  non-residence  (/?),  and  to  provide  for  the 
necessities  of  his  diocese,  by  enabling  him  to  perform  the  duties 

(/)  [Cod.  p.  132  n.]  copal  residence,  Ely  House,    Dover 

(m)  [The  act  12  Geo.  3,  c.43,  pro-  Street.] 

▼idies  that  the  bishop  may  continue  to  (n)  [X.  1,  30,   7.      Vide  Gloss, 

exercise  his  appellate  Jurisdiction,  as  *  Terminos.'] 

visitor  of  certain   colleges  in  Cam-  (o)  [23  Hen.  8.  c.  0.] 

bridge ;  and  also  directs  that  payment  (p)  [Watson*s  Clergyman's  Law, 

of  the  reserved  rents  belonging  to  his  c.  37,  p.  368.] 
see  may  be  made  in  the  new  epis- 
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PrivUegci  of  of  it  when  called  away  by  public  business.  Suppose  the  first 
R^eS^ei.  bishop,  Kirby,  had  soon  quitted  this  residence,  on  bodi  reasons 
he  would  have  carried  the  privilege  to  his  new  house*  In  such 
a  case,  on  what  ground  could  the  person  who  might  succeed 
him,  not  being  bishop  of  Ely,  claim  jurisdiction,  on  any  prin* 
ciple  of  security  to  himself,  or  grounds  of  public  conveniaice  ? 
Suppose  the  same  of  Bishop  de  Luda,  or  his  immediate  suc- 
cessors. If  the  privilege  would  not  have  remained  attached  to 
the  house  when  they  left  it,  then  it  can  only  be  by  the  efiect  of 
time,  as  it  is  contended,  that  the  personal  privilege  is  now  be- 
come local.  But  how  is  this  proved  ?  It  is  only  said,  that 
time  has  done  so  in  other  cases,  and  that  in  detached  parts  of 
counties.  The  history  of  that  fact  however  is  subject  to  much 
obscurity  and  doubt,  and  even  taking  it  to  be  true  and  certain, 
is  accounted  for  on  other  principles.  When  counts,  having 
hereditary  counties,  had  also  manors  elsewhere,  it  is  smppasid 
that  they  obtained  permission  of  the  crown,  that  the  detadied 
manors  should  be  parts  of  their  counties.  But  there  is  no 
general  principle,  that  is  known  to  have  jMrevailed  at  any  time, 
that  the  demesne  lands  of  an  earl  should,  during  his  residence 
there,  be  deemed  appendant  to  his  county ;  and  it  is  most  pro- 
bable, that  it  was  by  special  grant  that  such  peculiar  exceptions 
were  established.  But  supposing  such  grants  were  obtained, 
they  became  under  such  grants  local ;  and  succeeding  earls 
could  not,  by  changing  such  manors,  affect  their  local  cha- 
racter, and  cause  their  new  demesnes  to  be  considered  in 
the  county  where  situated,  whilst  the  ancient  ones  lost  that 
character. 

[[ "  With  respect  to  bishops,  the  origin  of  their  privilege  was 
very  different,  as  it  was  principally  founded  on  the  ancient 
rule  that  their  residence  should  be  within  their  diocese.  The 
cause  and  the  nature  of  their  privil^e  was  personal ;  and  in 
the  several  instances  which  are  mentioned  in  the  acts  of  parlia- 
ment, it  is  not  to  be  doubted  that  they  had  all  oratories  con- 
secrated, and  probablv  by  themselves,  for  divine  service ;  yet 
there  has  been  no  claim  of  local  exemption  for  these  (9)." — 

EdO 
onicr  of  their      7.  '*  The  bishops  shall  sit  in  parliament,  on  the  right  side  of 
lum/ntr^"'  the  parliament  chamber,  in  this  order :  first,  the  Archbishop  of 
Canterbury ;  next  to  him,  on  the  same  form,  the  Archbishop 
of  York ;  then  the  Bishop  of  London ;  then  the  Bishop  of 
Durham ;  then  the  Bishop  of  Winchester ;  then  all  the  other 
bishops  after  their  ancienties  (r)." 
Wbeiherthey      8.  By  a  canou  of  the  Council  of  Toledo,  no  bishop,  or 
cw^Ifbiood.  abbot,  or  any  of  the  clergy,  was  to  be  a  judge  in  case  of  me  or 
limb  («). 

This  canon  is  said  to  have  been  introduced  into  England 

(g)  [1  Hagg.  Connat.  Rep.  25—       (r)  31  Hen.  8,  c.  10,  s.  8. 
29.]  (f)  Gibs.  125. 


by  Archbishop  Lanfrank;  and  confirmed  in  a  synod  held  at  whether  they 
I^ndon,  and  made  a  standing  rule  of  the  English  Church  (/).    ^t^/J'/^  ^° 

And  this  the  clergy  claimed  as  an  exemption  and  privilege ;  Biood. 
and  esteemed  their  attendance  in  parliament  generally  as  a 
badge  of  ecclesiastical  slavery  (k). 

And  in  the  case  befbre  us,  as  they  did  apprehend  themselves 
under  an  indispensable  obligation  to  the  canon,  the  king  gave 
them  leave  to  withdraw:  nevertheless,  by  the  eleventh  con- 
stitution of  Clarendon,  they  were  required  to  be  present  until 
judgment  was  to  be  given  {x). 

Afterwards,  by  a  constitution  of  Archbishop^  Langton,  it  was 
enjoined,  that  no  clergyman  should  exercise  secular  jurisdic* 
tion,  especially  in  cases  of  blood  (y). 

Aiid  by  a  constitution  of  Othobon : — "  In  causes  of  blood, 
in  which  judgment  of  death  or  mutilation  of  members  is  ^ven, 
we  enjoin  that  none  of  the  clergy  presume  to  be  a  juc^e  or 
assessor ;  on  pain  that  besides  me  suspension  from  his  office 
which  he  shall  ipso  facto  incur,  he  shall  be  otherwise  punished 
according  to  the  discretion  of  his  superior ;  from  which  sen- 
tence of  suspension  he  shall  in  no  wise  be  absolved,  unless  he 
first  make  a  competent  satisfaction  (z)." 

And  in  consequence  of  the  aforesaid  canons,  the  archbishops 
and  bishops  were  wont  to  withdraw,  when  causes  of  blood 
were  to  be  heard :  with  a  protestation  nevertheless,  that  such 
absence  should  not  be  any  infiringement  of  their  right  to  sit 
and  vote  in  such  cases,  if  the  canons  were  out  of  the  ques- 
tion (a). 

And  in  fact,  there  are  several  instances,  wherein  bishops  did 
sit  and  vote,  or  wherein  their  right  was  acknowledged  to  sit 
and  vote,  in  like  cases. 

As  in  the  4  Edw.  S,  Roger  de  Mortimer,  Berisford,  Mautre- 
vers,  and  others,  were  adjudged  traitors,  by  bishops  and  others 
in  narliament 

In  the  15  Edw.  S,  Archbishop  Stratford  was  acquitted  of 
treason  in  parliament,  by  four  earls,  four  bishops,  and  four 
barons. 

In  the  5  Hen.  4,  the  commons  thank  the  lords  spiritual  and 
temporal,  for  their  good  and  rightful  judgment  in  fireeing  the 
Earl  of  Northumberland. 

In  the  3  Hen.  5,  the  commons  pray  judgment  of  the  lords 
spiritual  and  temporal  on  the  Earl  of  Cambridge. 

In  the  5  Hen.  5,  Sir  John  Oldcastle  was  attainted  of  treason 
and  heresy,  by  the  lords  spiritual  and  temporal. 

Nevertheless,  Lord  Coke  says  generally,  in  cases  of  trial  for 
treason,  misprision  of  treason,  or  felony ;  the  lords  spiritual 
must  withdraw,  and  make  their  proxies  (6). 


! 


t)  GiU.  12d.  (i)  Othob.  AthoD.  92. 

ti)  Ibid.  (a)  Gibs.  125. 

x)  Ibid.  (ft)  3  Inst.  31. 
{y)  land.  269.  X  H 
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Whether  they  But  Dr.  Gibson  observes,  that  when  the  bishops  entered 
iawsor*  "  their  protestation  and  withdrew,  neither  the  temporal  nor  spiri- 
Biood.  ^^  lords  understood  them  to  be  under  any  engagement  to 

withdraw,  from  any  law  of  the  land.  And  much  less  can  it  be 
pretended,  he  says,  that  they  are  imder  any  legal  obligation  in 
our  reformed  church ;  since  the  canon  itself  (speaking  of  the 
canon  of  the  Council  of  Toledo)  at  first  founded  in  superstition, 
and  now  probably  abolished  by  law,  as  being  to  the  damage 
or  hurt  of  the  king*s  prerogative  royal,  was  disregarded  for  a 
long  time  after  the  Reformation.  It  is  true,  in  the  tumultuous 
times  of  King  Charles  the  First,  this  advantage,  among  many 
others,  was  taken  and  insisted  on,  against  the  ecclesiastical 
state.  But  when  it  came  to  be  a  question  in  the  reign  of  King 
Charles  the  Second,  the  most  eminent  civilians  of  that  time 
were  advised  with  by  the  bishops  in  convocation,  and  unani- 
mously gave  an  opinion  mider  their  hands,  that  by  their  staying 
in  the  House  of  Lords,  while  cases  of  high  treason  were  in 
agitation  there,  they  were  in  no  danger  of  irregularity ;  which 
was  the  ancient  penalty  annexed  to  the  canon  (o). 

And  Mr.  Hawkins,  speaking  of  this  matter,  saith,  thus :  It 
is  agreed,  that  at  a  trial  before  the  House  of  Peers  every  tem- 
poral lord  who  hath  a  right  to  vote  in  that  house,  hath  a  right 
to  pass  on  such  trial.  But  it  is  said  in  the  Year  Book  of  10 
Edw.  4,  6,  that  upon  the  trial  of  a  peer  in  parliament,  the 
bishops  shall  make  a  procurator,  because  they  cannot  consent 
to  the  death  of  a  man ;  but  this  is  said  to  be  wJioUy  grounded 
on  a  canon  not  in  force  at  this  day;  neither  do  I  find  (says  he) 
any  precedent  wherein  they  have  been  excluded  against  their 
consent,  or  have  withdrawn  themselves  without  a  protestation 
of  their  right,  or  making  a  proxy  ;  and  the  judgment  against 
the  Spencers  was  expressly  reversed  for  this  reason  among 
others,  because  the  bishops  were  not  present ;  and  in  the  pre- 
cedents chiefly  insisted  on  of  the  other  side,  it  is  not  expressly 
said  that  they  were  not  present,  and  it  doth  not  clearly  appear, 
but  that  they  might  be  included  under  the  word  peers.  How- 
ever it  hath  been  always  admitted,  that  they  have  a  right  to 
vote  in  a  bill  of  attainder ;  also  in  the  Earl  of  Danbjfs  case, 
they  were  adjudged  by  the  House  of  Lords  to  have  a  right  to 
vote  in  questions  previous  to  the  trial  of  a  peer,  though  this 
was  strongly  opposed  by  the  House  of  Commons.  And  their 
right  to  vote  at  the  trial  itself,  if  they  think  fit,  seems  fully  im- 
plied in  the  statute  of  the  7  Will.  c.  3,  which  enacteth,  that 
*'  upon  the  trial  of  any  peer  or  peeress  for  treason  or  mispri- 
sion, all  the  peers  who  have  a  right  to  sit  and  vote  in  parlia- 
ment shall  be  summoned  twenty  days  at  least  before  every 
such  trial,  to  appear  at  every  sucn  trial,  and  tfiat  every  peer  so 
summoned  and  appearing  shall  vote  in  the  trial,  every  such 
peer  first  taking  the  oaths  of  allegiance  and  supremacy,  and 
subscribing  and  repeating  the  declaration  against  popery  (J)." 

(c)  Gibs.  125.  (d)  2  Hawk.  423. 


But  upon  this,  Sir  Michael  Foster  (after  having  stated  the  2?*?oTe*i?^ 
difference  between  a  trial  before  the  court  of  the  high  steward,  SUaof  * 
and  a  trial  in  full  parliament,  or  before  the  king  in  parliament)  ****^' 
observes  as  follows :  Before  this  act,  the  real  mischief  seems  to 
have  been,  that  in  the  trial  of  a  peer  in  the  court  of  the  high 
steward,  the  peer's  triers  were  a  select  number,  returned  at  U\e 
nomination  of  the  high  steward ;  and  the  prisoner  was  in  every 
case  debarred  the  benefit  of  a  challenge.  This  was  the  real 
mischief,  and  it  was  in  many  cases  severely  felt.  Accordingly 
the  act  applieth  the  proper  remedy ;  for  it  enacteth,  ^'  that  upon 
the  trial  of  a  peer,  ul  the  peers  having  right  to  sit  and  vote  in 
parliament  shall  be  summoned  twenty  days  before  the  trial,  to 
appear  and  vote  at  such  trial :  and  every  peer  so  summoned 
and  appearing  shall  vote  in  the  trial  ofsuon  peer,  having  first 
taken  tne  oaths  appointed  by  the  act."  The  next  clause  pro^ 
videth,  ^^  that  neither  this  act,  nor  any  thing  therein  contained, 
shall  any  ways  extend,  or  be  construed  to  extend,  to  any  im*- 
peachment  or  other  proceeding  in  parliament  in  any  kind 
whatsoever,*^  The  words  of  the  last  clause  are  very  general, 
and  seem  to  exclude  every  proceeding  in  full  parliament  for 
the  trial  of  a  peer  in  the  ordinary  course  of  justice.  But  that 
construction  was  rejected  in  the  cases  of  the  Earls  of  Kilmar- 
nock  and  Cromartie^  and  of  the  Lord  Balmerino^  after  the  late 
rebellion.  And  accordingly  all  the  peers  and  lords  spiritual 
were  summoned.  And  those  lords  who  appeared  having  taken 
the  oaths  appointed  by  the  act,  the  bishops  upon  the  day  the 
trial  came  on,  after  making  the  usual  protestation,  withdrew. 
And  the  prisoners  before  their  arraignment  were  informed  by 
the  high  steward,  that  they  were  entitled  to  the  benefit  of  this 
act  in  its  ftill  extent  The  summoning  the  lords  spiritual  to 
the  trial  of  those  lords  was  (Sir  Michael  says)  he  apprehends 
a  prudent  caution,  in  order  to  obviate  a  doubt  that  might 
otherwise  at  that  critical  time  have  arisen  from  the  words  of 
the  statute,  which  (as  was  before  observed)  are  very  general. 
But  general  as  they  are,  he  says,  he  doth  not  conceive  that 
they  made  that  measure,  though  extremely  prudent,  absolutely 
and  indispensably  necessary.  For  general  words  in  a  statute 
must  be  controlled  by  the  apparent  intent  of  the  legislature. 
They  must  in  construction  be  adapted  to  cases  then  in  con- 
templation, and  to  every  other  provision  in  the  statute,  so  as 
to  render  the  whole  one  uniform  consistent  rule.  And  now  to 
apply  this  observation  to  the  present  case.  The  act  provideth, 
that  every  peer  so  summoned  and  appearing  shall  vote  in  the 
trial.  By  voting  in  the  trial,  must  (he  says,  as  he  apprehends) 
be  meant  voting  throughout  the  trial,  voting  as  a  competent 
judge,  in  every  question  that  shall  arise  during  the  trial ;  and 
above  all,  in  the  grand  question  for  condemnation  or  acquittal. 
Now  upon  this  last  question  the  bishops  cannot  vote.  Though 
it  hath  been  resolved,  and  practice  hath  established  the  rule, 
that  in  a  proceeding  in  full  parliament  in  a  case  of  bloody  they 
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may,  if  they  choose  it^  vote  upon  all  previous  questions.  But 
in  a  proceeding  in  the  court  of  the  high  steward,  which  he 
conceives  this  clause  of  the  statute  had  principally  in  contem- 
plation,  and  to  which  no  mere  spiritual  lord  was  ever  sum- 
moned or  could  be,  no  question  but  for  acquittal  or  condemna- 
tion is  the  subject  of  any  vote.  For  in  all  points  of  law  or 
practice,  the  high  steward  gives  the  rule,  as  sole  judge  in  the 
court.  To  conclude  this  head,  the  act  may  (he  says)  with 
propriety  enough  be  said  to  regulate  the  proceeding  in  both 
courts,  that  of  the  high  steward,  and  that  in  fiill  parliament ; 
but  it  doth  not  alter  the  nature  and  constitution  of  either. 
Consequently,  it  doth  not  give  to  the  lords  spiritual  any  right 
in  cases  of  blood,  which  they  had  not  before  (tf ). 

9.  Dr.  Gibson  saith.  The  lords  spiritual  enjoy  the  same 

legal  privileges  (trial  by  peers  excepted,  if  they  have  not  that 

also)  that  the  temporal  barons  do  enjoy ;  as  to  have  a  day  of 

grace ;  hunting  in  the  king's  forests ;  and  the  like  {f). 

Whether  they      Sir  William  Staunforde  saith  thus:  Duchesses,  countesses, 

by*ibe^ix*rds   and  baroucsses,  shall  be  tried  as  peers  of  the  realm ;  but  so 

orbyi'io"!  ^^^^^  ^^^  bishops:  for  none  of  the  statutes  relating  thereunto 

have  been  put  in  use  to  extend  to  bishops,  albeit  they  enjoy 

the  name  of  lords  of  parliament ;  for  they  have  not  this  name 

by  reason  of  nobility,  but  by  reason  of  their  office,  and  have 

not  a  place  in  parliament  in  respect  of  their  nobility,  but  in 

respect  of  their  possession,  viz.  the  ancient  baronies  annexed 

to  their  dignities  (g). 

Lord  Coke  saith :  Every  lord  of  parliament,  and  that  hath 
voice  in  parliament,  and  is  called  thereunto  by  the  king's  writ, 
shall  not  be  tried  by  his  peers,  but  only  such  as  sit  there  by 
reason  of  their  nobility,  as  dukes,  marquisses,  counts,  viscounts^ 
or  barons ;  and  not  such  as  are  lords  of  parliament  by  reason 
of  their  baronies  which  they  hold  in  the  right  of  the  church, 
as  archbishops  and  bishops,  and  in  time  past  some  abbots  and 
priors ;  but  they  shall  be  tried  by  the  country,  that  is,  by  ftee- 
holders,  for  that  they  are  not  of  the  degree  of  nobility  (A). 

Lord  Hale,  in  the  manuscript  before  quoted,  says,  that  the 
bishops  in  respect  of  their  persons,  are  not  barons,  nor  to  be 
tried  as  barons. 

And  the  late  Mr.  Madox,  in  a  manuscript  now  in  the  Bri- 
tish Museum,  concerning  the  Antiquity  of  paning  Bills  in 
Parliament,  speaking  of  this  matter  of  bishops,  says,  that  out 
of  parliament,  their  honour  not  being  inheritable,  they  are  to 
be  tried  by  ordinary  freeholders. 

On  the  other  hand,  Mr.  Hawkins  observes  as  follows  :  It  is 
said  by  Staundforde  and  Coke,  that  those  who  are  lords  of 
parliament,  not  in  respect  of  their  nobility,  but  of  their  baro- 
nies which  they  hold  of  the  crown,  as  bishops  now  do,  and 
some  abbots  and  priors  did  formerly,  are  not  within  the  intent 

(e)  Fost.  Crown  Law.  247.  0?)  Staunf.  153. 

(f)  Gibs.  133;  Tt.  per  pais,  10.  (A)  1  Inat  31 }  3  Inst  30. 


of  Magna  Carta,  to  be  tried  by  the  peers.  And  Selden  seems 
clear,  that  this  is  the  only  privilege  which  bishops  have  not  in 
conunon  with  other  peers.  And  those  who  seem  most  for  the 
contrary  opinion  admit  that  the  law  hath  been  generally  so 
taken.  Neither  do  they  produce  any  precedent,  where  a 
bishop  or  abbot  hath  been  tried  by  the  peers  upon  a  commit- 
rion  ;  but  on  the  contrary  admit  that  there  are  two  precedents 
of  their  being  tried  by  tne  country  or  a  jury.  And  it  is  said 
by  others,  that  there  are  divers  precedents  of  this  kind ;  yet 
Selden,  with  his  utmost  diligence,  seems  able  to  produce  but 
two  which  clearly  and  fully  come  up  to  his  point,  viz.  those  of 
Archbishop  Cranmer  and  Bishop  Fisher.  However  it  seems 
to  be  agreed,  that  while  the  parliament  is  sitting  a  bishop  shall 
be  tried  by  the  peers  (i). 

Finally,  Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  the 
Court  of  Exchequer  (A),  says  thus :  "  The  bishops  generally 
claimed  an  ecclesiastical  privilege,  to  be  tried  only  by  the 
archbishop  as  their  ordinary ;  therefore  in  the  case  of  mark, 
Bishop  of  Carlisle,  where  this  challenge  was  made  of  the 
liberties  of  the  church,  and  over-ruled,  he  did  not  challenge  his 
peerage.  And  so  was  the  case  of  Fisher,  Bishop  of  Ha- 
Chester,  in  Henry  the  Eighth's  time.  For  they  would  not 
make  any  challenge  to  be  tried  by  their  peers  ;  for  that  would 
have  admitted  a  temporal  jurisdiction.  So  by  non-user  of  any 
right  of  being  tried  by  their  peers  in  capital  cases,  these 
bishops  who  held  per  oaronium,  and  had  consequently  a  pri- 
vilege to  have  such  a  trial,  totally  lost  the  same,  and  are  tried 
by  a  common  jury. 

10.  Prelates  are  included  by  name  in  the  statutes  which  give  BiiboM  ia- 
the  actions  de  scandalis  magnatum  (/).  Aeu!tf«  Is*^ 

11.  None  but  the  king's  courts  of  record,  as  the  Court  of  £2^^'^'^*' 
Common  Pleas,  the  King's  Bench,  justices  of  gaol  delivery  and  whatconm 
the  like,  can  write  to  the  bishop  to  certify  bastardy,  loyalty  of  SJ^BUhoVto 
matrimony,  and  the  like  ecclesiastical  matter ;  for  it  is  a  rule  certify  Bat. 
in  law,  that  none  but  the  king  can  write  to  the  bishop  to  cer-  ukeJ'*" 
tify,  and  therefore  no  inferior  court,  as  London,  Norwich,   [  SS5  ] 
York,  or  any  other  incorporation ;  but  in  those  cases,  the  plea 

must  be  removed  into  the  Court  of  Common  Pleas,  and  the 
court  must  write  to  the  bishop,  and  then  remand  the  record. 
And  this  was  done  in  respect  of  the  honour  and  reverence 
which  the  law  gave  to  the  bishop,  being  an  ecclesiastical  judge, 
and  a  lord  of  parliament  (m). 

V.  Spiritualties  of  Bishoprics  in  the  T\me  of  Vacation, 

1.  When  a  bishop  dies,  or  is  translated,  or  is  employed  beyond  ^Jji  by 
the  seas  in  negotiations  for  the  service  of  the  king  and  kingdom,  Gaardun  or 

tlea. 

(i)  2  Haw.  424.  (/)  2  Ric.  2,  c.  5 ;  12  Ric.  2,  c'll. 

\k)  Page  40.  (m)  1  Inst.  134. 


the  law  takes  care  to  provide  a  guardian  as  to  the  spiritual 
jurisdiction,  during  such  vacancy  of  the  see  or  remote  absence 
of  the  bishop,  to  whom  presentations  may  be  made,  and  by 
whom  institutions,  admissions,  and  the  like,  may  be  given. 
And  this  is  that  ecclesiastical  officer,  whether  he  be  the  arch- 
bishop, or  his  vicar-general,  or  deans  and  chapters  in  whom- 
soever the  office  resides,  whom  we  commonly  call  the  guardian 
of  the  spiritualties  (n). 
Who  sbxii  be      2.  By  the  canon  law,  the  dean  and  chapter  are  guardians  of 
ihe'sprruuai-  tlic  spiritualtics  during  the  vacancy.     And  it  hath  been  allowed, 
""•  that  of  common  right  they  are  so  at  this  day  in  England,  and 

that  the  archbishop  hath  this  privilege  only  by  prescription  or 
composition  (o). 

And  divers  deans  and  chapters  do  challenge  this  by  ancient 
charters  from  the  kings  of  this  realm  (p). 

But  now  generally  here  in  England,  during  the  vacancy  of 
any  see  within  his  province,  the  archbishop  is  guardian  of  the 
spiritualties,  as  hath  been  said,  by  prescription  or  composition, 
whereby  all  episcopal  rights  of  the  diocese  belong  unto  him, 
and  all  ecclesiastical  jurisdiction  is  exercised  by  him  or  his 
commissioners  for  that  time  {q). 

But  when  an  archiepiscopal  see  is  vacant,  the  dean  and 
chapter  of  his  diocese  are  guardians  of  the  spiritualties ;  that 
is,  the  spiritual  jurisdiction  of  his  province  and  diocese  is  com- 
mitted to  them  (r). 

And  by  the  25  Hen.  8,  c.  21,  s.  16,  when  the  see  of  the 
archbishopric  of  Canterbury  is  void,  the  guardian  of  the  spi- 
[  226  ]  ritualties    shall    grant  faculties,  licences   and   dispensations, 
throughout  both  provinces,  as  the  archbishop  might  nave  done. 
Hie  Power.        3.  The  ^ardian  of  the  spiritualties  hath  all  manner  of  juris- 
diction of  the  courts,  as  the  power  of  granting  licences  to  marry, 
probate  of  wills,  and  administration  of  intestate*s  estates,  during 
such  vacancy ;  and  also  of  granting  admissions  and  institutions; 
but  he  cannot  as  such  consecrate,  or  ordain,  or  present  to  va- 
cant benefices,  or  confirm  a  lease  (s). 
And  Perqoi.        4.  And  he  shall  have  the  perquisites  that  happen  by  the 
*'*'^*'  execution  of  such  power,  until  the  new  elected  bishop  may  by 

law  execute  the  same  (0* 
whcn^his  5,  After  election  and  confirmation  (and  not  before)  the 

ceueih.  bishop  is  fully  invested  with  a  right  to  exercise  all  spiritual 
jurisdiction ;  and  consequently,  then  the  power  of  the  guardian 
of  the  spiritualties  ceaseth  (u). 

(n)  God.  Introd.  9 ;  God.  39.  (r)  God.  41. 

(o)  2  Inst  15 ;  Wood,  b.  i.  c.  3 ;  (»)  God.  21,  39;  Wood,  b.  i.  c.  3. 

Johns.  56.  (0  Wats.  c.  40. 

(p)  God.  39.  (u)  Gibs.  114. 
Iq)  God.  39, 42 ;  Ayl.  Parcrg.  125. 


VI.  Temporalties  of  Bishoprics  in  the  Time  of  Vacation, 

1.  A  bishop's  temporalties  are  all  such  things  as  the  bishops  What  !• 
have  by  livery  from  the  king,  as  castles^  manors,  lands,  tene-  um^ixun. 
ments,  tithes,  and  such  other  certainties,  of  which  the  king  is 
answered  during  the  vacation  (x), 

2.  The  custodv  of  the  temporalties  of  every  archbishopric  Whob«ihih« 
and  bishopric  within  the  realm,  and  of  such  abbies  and  priories  ib?T^m^ 
as  were  of  the  king's  foundation,  after  the  same  became  void,  "'***•• 
belonged  to  the  king  during  the  vacation  thereof,  by  his  pre- 
rogative ;  for  as  the  spiritualties  belonged  during  that  time  to 

the  dean  and  chapter  of  common  right,  or  to  some  other  eccle- 
siastical person  by  prescription  or  composition ;  so  the  tempo- 
ralties came  to  the  king,  being  patron  and  protector  of  the 
church,  in  so  high  a  prerogative  incident  to  his  crown,  as  no 
subject  can  claim  the  temporalties  of  an  archbishopric  or 
bishopric  when  they  fall,  by  grant  or  prescription  (y). 

3.  And  upon  the  filling  of  a  void  bishopric,  not  the  new  wbo  hath  the 
bishop,  but  the  king,  by  his  prerogative,  hath  the  temporalties  rf^^diJiVSi 
thereof,  from  the  time  that  the  same  became  void,  to  the  time  vaeauoo. 
that  the  new  bishop  shall  receive  them  from  the  king  (z). 

And  by  the  statute  of  the  17  Edw.  2,  st  1,  c,  14,  "  The  [  227  ] 
king  shall  have  escheats  of  lands  of  the  freeholders  of  arch- 
bishops and  bishops,  when  such  tenants  be  attainted  for  felony 
in  time  of  vacation,  whilst  their  temporalties  were  in  the  king's 
hands  to  give  at  his  pleasure,  saving  to  such  prelates  the  ser- 
vice that  thereto  is  due  and  accustomed." 
.  Accordingly,  the  temporalties  being  in  Queen  Elizabeth's 
hands,  a  copyhold  escheated,  which  was  granted  by  the  queen, 
and  it  was  held  to  be  good  (a). 

4.  By  the  1  Edw.  3,  st.  2,  c.  2,  "  Because  before  this  time,  Undaeseisiog 
in  the  time  of  King  Edward  father  to  the  king  that  now  is,  the  porauiM^^ihe 
king  by  evil  counsellors  caused  to  be  seized  into  his  hands  the  ,,^{]J"p  *^'"« 
temporalties  of  divers  bishops,  with  all  their  goods  and  chattels 
therein  found,  without  any  cause,  and  the  same  held  in  his 

hands  by  a  long  season,  and  continually  thereof  took  the  pro- 
fits, to  tne  great  damage  of  the  same  bishops,  wastes,  and  de- 
structions of  all  their  chattels,  manors,  parks  and  woods,  the 
king  will  and  granteth,  that  from  henceforth  it  shall  not  be 
done." 

By  the  14  Edw.  3,  st.  4,  c.  3,  "  We  will  and  grant,  that  from 
henceforth  we  nor  our  heirs  shall  not  take,  nor  cause  to  be 
taken  into  our  hands,  the  temporalties  of  archbishops,  bishops, 
abbots,  priors,  or  other  people  of  holy  church,  of  what  estate 
and  condition  thev  be,  without  a  true  and  just  cause,  according 
to  the  law  of  the  land,  and  judgment  thereupon  given." 

By  the  25  Edw.  3,  st.  3,  c.  6,  "  Because  the  temporalties  of 

[x)  Wati.  c.  40.  (z)  Wats.  c.  40. 

ly)  2  Inst.  15 ;  [7  B.  &  C.  113 ;  (a)  £.  42  Eliz.  Cwert*s  case  ;  Cro. 
3  Bmg.  236.]  £1.  754. 
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archbishops  and  bishops  have  been  oftentimes  taken  into  the 
king's  hands,  for  contempts  done  to  him  upon  writs  of  qv4xre 
non  admisit,  and  likewise  for  divers  other  causes,  whereof  the 

E relates  have  prayed  the  king  that  no  such  taking  shall  from 
enceforth  be  made ;  the  king  willeth  and  granteth,  that  the 
justices  who  shall  give  judgment  against  any  prelate  in  such 
case  or  the  like,  shall  receive  for  the  contempt  so  judged  a  rea- 
sonable fine  at  the  time  of  the  judgment  if  the  party  offer  the 
same,  or  otherwise  after  the  judgment,  at  what  time  the  party 
will  offer  himself." 
coramittioi  5.  Ranulph,  chaplain  to  King  William  Rufus,  and  after- 
the*vtMt*ionf  wards  by  him  made  Bishop  of  Durham,  was  a  factor  for  the 
king  in  making  merchandize  of  church  livings,  inasmuch  as 
when  any  archbishopric,  bishopric  or  monastery  became  void ; 
first,  he  persuaded  the  king  to  keep  them  void  a  long  time,  and 
converted  the  profits  thereof  sometime  by  letting,  and  some- 
time by  sale  of  the  same,  whereby  the  temporalties  were  ex- 
ceedingly wasted  and  destroyed ;  secondly,  after  a  lon^  time 
[  228  ]  no  man  was  preferred  to  them  by  delivery  of  the  ring  ana  stafi^ 
by  livery  of  seisin,  freely,  as  the  old  fashion  was,  but  by  bar- 
gain and  sale  from  the  king,  to  him  that  would  give  most ;  by 
means  whereof  the  church  was  stuffed  with  unworthy  and  in- 
sufficient men  (b). 

But  by  the  Great  Charter,  9  Hen.  3,  c.  5,  it  is  enacted  as 
follows  :  "  The  guardian,  so  long  as  he  shall  have  the  custody 
of  the  land  of  an  heir  within  age,  shall  keep  up  the  houses, 
parks,  warrens,  ponds,  mills,  and  other  things  pertaining  to 
the  same  land,  with  the  issues  of  th^  said  land ;  and  he  shall 
deliver  to  the  heir  when  he  cometh  to  his  full  age,  all  his  lands 
stored  with  ploughs  and  all  other  things,  at  the  least  as  he 
received  it :  all  these  things  shall  be  observed  in  the  custodies 
of  archbishoprics,  bishoprics,  abbeys,  priories,  churches,  and 
dignities  vacant,  which  appertain  unto  us ;  except  this,  that 
such  custody  shall  not  be  sold." 

Shall  not  be  sold.] — Fleta  saith  that  the  same  shall  not  be 
sold  nor  let  to  farm ;  yet  the  king  may  commit  the  temporalties 
of  them  during  the  vacation,  as  by  the  statute  of  the  14  £dw.  S 
(hereafter  following),  doth  appear  (c). 

By  the  statute  of  the  3  Edw.  1,  c.  21,  "  In  right  of  lands 
of  heirs  being  within  age,  which  be  in  ward  of  their  lords,  it 
is  provided  that  the  guardian  shall  keep  and  sustain  the  land, 
without  making  destruction  of  any  thing ;  and  that  of  such 
manner  of  wards  shall  be  done  in  all  points  as  is  contained  in 
the  Great  Charter,  and  that  it  be  so  used  from  henceforth. 
And  in  the  same  manner  shall  archbishoprics,  bishoprics,  ab- 
bacies, churches,  and  all  spiritual  dignities,  be  kept  in  time  of 
vacation." 

By  the  14  Edw.  S,  8t.  4,  €•  4,  ^'  Because  that  in  the  petition 

(6)  2  Inst.  15.  (c)  2  Inst  15. 


of  the  prelates  and  clergy  it  is  contained,  that  escheators  and 
other  keepers,  in  the  time  of  vacation  of  archbishoprics,  bishop- 
rics, and  other  prelacies,  have  done  great  waste  and  destruc- 
tion ;  we  will  and  grant  that  at  all  times  from  henceforth,  when 
such  voidances  shall  happen,  that  our  escheators  and  the  es- 
cheators of  our  heirs  which  for  the  time  shall  be,  shall  enter 
and  cause  to  be  well  kept  the  said  voidances,  without  doing 
waste  or  destruction  in  the  manors,  warrens,  parks,  ponds,  or 
woods ;  and  that  they  sell  no  underwood,  nor  hunt  in  the  parks 
or  warrens  ;  nor  fish  in  ponds  nor  free  fishings ;  nor  shall  rack 
nor  take  fines  of  the  tenants,  fi*ee  nor  bond ;  but  shall  keep 
and  save  as  much  as  appertaineth  to  the  said  voidances,  without 
doing  harm  or  any  manner  of  oppression.  And  if  the  dean 
and  chapter  of  churches,  cathedral  priors,  subpriors,  prioresses, 
subprioresses,  and  covents  of  prelacies,  abbies  or  priories, 
whose  voidance  pertaineth  to  us  and  our  heirs,  will  render  to 
us  and  our  heirs  the  value  of  the  said  voidance,  as  other  will  [  229  ] 
reasonably  yield,  then  the  chancellor  and  treasurer  shall  have 
power  to  let  to  them  the  said  voidances  by  good  and  sufficient 
siurety,  so  that  they  shall  have  the  same  before  all  other,  yield- 
ing to  us  the  value  of  them,  according  as  shall  be  found  by 
remembrances  of  the  exchequer,  or  by  inquest  to  be  taken 
upon  the  same,  if  need  be,  without  making  fine.  And  in  case 
they  will  not  accord  to  yield  to  the  value,  nor  find  such  surety, 
then  the  chancellor  and  treasurer  shall  cause  to  be  ordained 
the  good  preservation  of  such  voidances  by  escheators  or  other 
sufficient  keepers  to  answer  the  king  of  that  to  him  pertaineth 
reasonably,  without  doing  waste  or  destruction  or  other  thing 
which  may  turn  in  disherison  of  the  churches  whereof  such 
voidances  shall  happen/' 

Cap.  6.  "  And  we  do  grant  fiiU  power  to  our  said  chancellor 
and  treasurer,  which  taking  to  them  other  of  our  council  such 
as  to  them  shall  seem  best  to  be  taken,  by  good  information  of 
remembrances  of  the  exchequer  and  other  informations  as  to 
them  shall  seem  best,  shall  let  the  vacations  of  archbishoprics, 
bishoprics,  abbacies,  priories,  and  other  houses  whose  void- 
ances pertain  unto  us,  to  the  dean  and  chapter,  prior  or  sub- 
prior,  prioress  or  subprioress,  and  covent,  to  yield  a  certain  of 
every  voidance  by  the  year,  quarter,  or  month  during  the  vaca- 
tions, according  as  to  them  shall  seem  best,  without  making 
any  fine ;  so  that  no  escheator  nor  other  minister,  in  the  time 
of  vacation,  shall  have  cause  to  enter  or  meddle  to  do  any 
thing  which  shall  be  in  prejudice  of  the  churches  whereof  sucn 
voidances  shall  happen:  saving  to  us  and  to  our  heirs  the 
knights*  fees,  advowsons  of  churches,  escheats,  wards,  mar- 
riages, reliefs,  and  services  of  the  said  fees.'' 

6.  By  the  52  Hen.  3,  c.  28,  it  is  provided,  that  "  if  any  lumedy  for 
wrongs  or  trespasses  be  done  to  abbots,  priors,  or  other  pre-  ror  Wsmc**^ 
lates  of  the  church,  and  they  have  sued  their  right  for  such  nme  orut 
wrongs,  and  be  prevented  with  death  before  jud^ent  given  PndeccMor. 
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therein,  their  successors  shall  have  their  actions  to  demand  the 
goods  of  their  church  out  of  the  hands  of  such  trespassers. 
Moreover  the  successors  shall  have  like  action  for  such  things 
as  were  lately  withdrawn  by  such  violence  from  their  house 
and  church,  before  the  death  of  their  predecessors,  though 
their  said  predecessors  did  not  pursue  their  right  during  their 
lives.  And  if  any  intrude  into  the  lands  or  tenements  of  such 
religious  persons,  in  the  time  of  the  vacation,  of  which  lands 
their  predecessors  died  seised  as  in  the  right  of  their  churchy 
the  successors  shall  have  a  writ  to  recover  their  seisin.  And 
damages  shall  be  awarded  them,  as  in  assise  of  novel  disseisin 
is  wont  to  be." 

It  is  provided,] — There  were  two  mischiefs  at  the  common 
law  (as  many  did  hold) ;  the  first,  that  if  goods  were  taken  away 
in  the  life  of  the  predecessor,  after  his  death  the  successor 
[  230  ]  had  no  remedy  for  such  trespasses;  and  the  other  mischief 
was,  that  if  in  time  of  vacation  any  intrusion  were  made,  the 
successor  had  no  remedy  to  recover  the  land  with  damages, 
though  thereof  his  predecessor  died  seised ;  and  both  these 
are  remedied  by  this  act  (cQ. 

Abbots,  Priors,  or  other  Prelates.'\'-The  word  "prelates" 
being  placed  after  abbots  and  priors,  who  are  inferior  to  arch- 
bishops and  bishops.  Lord  Coke  supposeth  that  these  last  are  not 
comprehended  in  this  act,  and  labours  to  prove  that  they  are  not. 
But  Fitzherbert  is  of  a  contrary  opinion,  and  includes  arch- 
bishops and  bishops  in  the  word  "  prelates,'*  and  also  in  the 
words  "  of  such  religious  persons,**  in  the  latter  clause,  and 
says  that  the  bishop  shall  punish  a  trespass  done  in  time  of 
vacation  of  the  bishopric,  in  cutting  down  of  trees,  and  the 
like,  for  of  right  the  king  cannot  cut  such  trees ;  but  for  hunting 
in  the  parks,  or  fishing  in  the  piscaries,  it  seemeth  the  king 
ought  to  have  the  action  for  the  trespass  done  in  the  time  of 
the  vacancv :  but  if  they  do  destroy  all  the  fish  within  the  fish 
pools,  or  kill  all  the  deer  in  the  parks,  in  the  time  of  the  va- 
cancy, it  seemeth  reasonable  that  by  this  statute  the  successor 
have  an  action  for  such  trespass  (e). 

Lately  unthdravm.'] — ^Yet  if  the  taking  of  the  goods  were 
long  before  such  death,  the  successor  shall  have  an  action  of 
trespass  by  this  statute  (/)• 

7.  When  a  new  bishop  is  made,  he  may  not  de  jure  before 
his  consecration  claim  the  temporalties  of  his  bishopric,  al- 
though that  ex  gratia  the  king  by  his  letters  patent  may  grant 
them  unto  him  after  his  confirmation,  and  before  his  conse- 
cration, and  the  grant  then  made  is  good ;  but  aft;er  that  he  is 
consecrated,  invested,  and  installed,  he  may  sue  for  his  tem- 
poralties out  of  the  king's  hands  by  a  writ  directed  to  the 
escheator.  Yet  upon  such  writ,  the  temporalties  are  not  de 
jure  to  be  delivered  until  the  metropolitan  hath  certified  the 
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(d)  2  Inst.  151. 

(e)  Gibs.  665. 
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time  of  his  consecration,  although  that  the  freehold  of  the 
temporalties  be  in  him  by  the  consecration  (g). 


VI I.  Archbishops*  Jurisdiction  over  their  Provincial 

Bishops. 

1.  The  archbishop  hath  two  concurrent  jurisdictions,  one  as  Ocoerai 
ordinary  or  bishop  vrithin  his  own  diocese,  the  other  as  super-  A^bi»hoi>.* 
intendent  throughout  his  whole  province  of  all  ecclesiastical   [  ^1  ] 
matters,  to  correct  and  supply  the  defects  of  other  bishops. 

2.  Byacanon  of  Edmund  Archbishop  of  Canterbury, ''There  PrcwoimeDC 
shall  be  in  every  deanry  two  or  three  men,  having  God  before  Jj^t  5*" 
their  eyes,  who  at  the  command  of  the  archbishop  or  his  offi-  Bi^hopi.     • 
cial,  shall  present  unto  them  the  public  excesses  of  prelates 

and  other  the  clergy  (A)." 

Two  or  three  Men,]  Which  office  devolved  afterwards 
upon  the  churchwardens  (t). 

In  every  Deanry  J\    That  is,  rural  deanry  (A). 

His  OffidaL']  Who  hath  the  same  consistory  with  the 
archbishop  himself,  at  least  in  those  things  which  concern  his 
metropolitical  jurisdiction  (/)• 

Pwlic  Excesses^]  That  is,  notorious ;  whereof  great  and 
public  infamy  doth  arise  (m). 

Of  the  Prelates.]  To  wit,  bishops,  who,  inasmuch  as  they 
are  his  sufira^ans,  are  subject  immediately  to  the  archbishop 
and  his  officiaJ;  and  also  the  officials  of  the  same  bishops  (n). 

And  other  the  Clergy.]  Viz.  subject  to  the  said  suffira- 
gans  (o). 

3.  If  the  archbishop  visit  his  inferior  bishop,  and  inhibit  ^g'JJJjJJP'; 
him  during  the  visitation ;  if  the  bishop  hath  a  title  to  collate  Bisiiopi. 
to  a  benefice  within  his  diocese  by  reason  of  lapse,  yet  the 
bishop  cannot  institute  his  clerk ;  but  the  clerk  ought  to  be 

E resented  to  the  archbishop,  and  the  archbishop  is  to  institute 
im,  by  reason  that  during  the  inhibition  the  bishop's  power 
of  jurisdiction  is  suspended  (p). 

[^Hooker  says,  ''  Archbishops  were  chief  among  bishops, 
yet  archbishops  had  not  over  bishops  that  fiill  authority  which 
every  bishop  had  over  his  own  peculiar  clergy.  Bishops  were 
not  subject  to  their  archbishops  as  an  ordinary,  by  whom  at  all 
times  they  were  to  be  judged,  according  to  the  manner  of 
inferior  pastors  within  the  compass  of  each  diocese.  A  bishop 
might  suspend,  excommunicate,  depose  such  as  were  of  his 
own  clergy  without  any  other  bishop's  assistance ;  not  so  an 
archbishop,  the  bishops  that  were  in  his  own  province,  above 
whom  divers  prerogatives  were  given  to  him,  howbeit  no  such 

(g)  Wato.  c.  40.  (ffi)  Lindw.  277. 

(A)  Lind.  277.  (n)  Ibid, 

(t)  Ibid.  (o)  Ibid. 

(k)  Ibid.  (p)  God.  19. 
(0  Ibid. 
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authority  and  power  as  alone  to  be  judge  over  them.  For  as 
a  bishop  could  not  be  ordained,  so  neither  might  he  be  judged 
by  any  one  only  bishop,  albeit  that  bishop  were  his  metro- 
politan (y)."  Our  own  Ecclesiastical  History  furnishes  several 
instances  of  metropolitical  visitations  in  the  times  which  inune- 
diately  followed  the  Reformation. 

[[Archbishop  Cranmer  was  the  first  to  exercise  this  "jtf« 

metropolitanum{ry*     In  1560,  Archbishop  Matthew  visited 

the  diocese  within  the  province  of  Canterburv.    In  1576,  Arch* 

bishop  Grindal,  and  in  1583,  Archbishop  Whitgift  held  similar 

visitations  («). — Ed.T 

Whether  he        4.  There  seemeth  to  be  some  confusion  in  the  books,  con* 

to  dS^H?    ceming  the  deposing  or  depriving  of  a  bishop.     The  truth  is, 

tion.  deposing  is  one  thing,  and  depriving  is  another  thing  very 

dinerent     Deposition  implies  tne  taking  away  or  putting  him 

from  the  office  itself,  or  degrading  him  firom  the  order  of  bishop; 

deprivation  only  takes  from  him  the  exercise  thereof  in  such 

a  particular  diocese,  leaving  him  still  bishop  as  much  as  he 

was  before,  and  only  vacates  his  promotion. 

As  to  the  former  of  these,  the  power  of  deposing ^  Dr.  Ayliffe 
says,  that,  by  a  canon  of  the  council  of  Lateran,  bishops  can* 
not  be  deposed  by  their  metropolitans  without  the  pope  s  leave 
or  licence  so  to  do ;  even  as  a  bishop  cannot  by  his  power 
alone  depose  any  clerk  from  his  orders,  though  he  may  by 
himself  give  a  person  orders  (t). 
r  ^2  ]  ^d  ^^*  Godolphin  says,  that  the  consecration  of  a  bishop 
is  character  indelebilis  :  insomuch  that  although  it  should  so 
happen,  that  for  some  just  cause  he  should  be  deprived  or  re- 
moved from  the  see,  or  suspended  ab  officio  et  beneficiOf  both 
from  his  spiritual  jurisdiction  as  to  the  exercise  and  execution 
thereof,  and  also  firom  the  temporalties  and  profits  of  the 
bishopric ;  yet  he  still  retains  the  title  of  a  bishop,  for  that  it 
is  supposed  the  order  itself  cannot  absolutely  be  taken  from 
him  (te). 

But  as  to  deprivation  Dr.  Aylifie  says,  that  in  England,  aa 
archbishop  may  deprive  a  bishop,  if  his  crime  deserves  so 
severe  a  punishment ;  and  that  it  is  said  in  the  canon  law,  that 
a  bishop  who  is  unprofitable  to  his  diocese  ought  to  be  de- 
prived, and  no  coadjutor  assigned  him,  nor  shall  he  be  restored 
again  thereunto  (v). 

And  Dr.  Gibson  delivers  it  absolutely,  that  the  Archbishop 
has  a  right  to  deprive  a  suflSragan  bishop ;  and  for  the  same 
refers  to  the  case  of  Lucy  and  Dr.  Watson,  Bishop  of  St. 

(9)  [Eodes.  Pol.  6,7,  s.  16.]  Life  of  Orindal ;  Life  of  Whitgift, 

(r)   [Strype's  Life  of  Cranmer,  i.  vol.  i.  246,  410.— Ed.] 

259 ;   and  see  IBesSi  anH  Clsytftf.  (/)  Ayl.  Parerg.  124 ;  C.d;  Q.  6, 

—Ed.]  c.  8 ;  Dist.  67,  c.  2. 

(<)  [See  Stirpe's  Eoclei.  Memo-  (u)  God.  Rep.  Can.  49. 

rials.   Life  of  Parker,  yol.  i.  p.  144;  (v)  Ayl.  Par.  124. 


David'sy  E.  1 1  Will,  which  was  thus  :  Lucy  promoted  a  suit  How  Areh- 
ex  officio  before  Archbishop  Teimison,  in  a  court  held  at  Lam-  Si*^ Je°*"' 
betby  before  the  Archbishop  himself  in  person  (who  called  to  Bi«bopi. 
his  assistance  six  other  bishops)  for  simony  and  other  offences. 
And  the  Bishop  of  St  Davids  moved  the  Court  of  King's 
Bench  for  a  prohibition ;  and  the  suggestion  was :  [[This  was 
A.D.  1695,  in  WiUiam  the  Third's  reign;  see  the  sentence 
and  deprivaticm  pronounced  in  Latin  by  the  archbishop,  and 
the  proceedings  before  the  House  of  Lords  (to), — d>0 

First,  That  it  doth  not  appear,  that  the  Bishop  of  St  David's 
was  dted  to  appear  in  any  court  whereof  the  law  takes  notice ; 
for  the  citation  is,  that  he  should  apneur  before  the  Archbishop 
of  Canterbury  or  his  vicar  genenu,  in  the  hall  of  Lambeth 
house ;  which  is  not  any  court  whereof  the  law  takes  notice  : 
for  the  archbishop  hath  the  same  power  over  his  suffiragan 
bishops,  as  every  bishop  hath  over  the  clergy  of  his  diocese; 
but  no  bishop  can  cite  the  clergy  before  himself,  but  in  his 
court ;  and  therefore  the  citation  ought  to  have  been  here,  to 
appear  in  the  arches,  or  some  other  court  of  the  archbishop. 
But  it  was  answered,  that  without  doubt  the  archbishop  hath 
jurisdiction  over  all  the  clergy,  as  well  bishops  as  others, 
within  his  province  :  And  for  that  was  cited  the  case  of  Dr. 
Wood,  Bishop  of  Litchfield  and  Coventry,  who,  in  the  year 
1687,  was  suspended  by  Archbishop  Sancrofl  for  dilapidations, 
and  the  profits  of  the  bishopric  were  sequestered,  and  the 
episcopal  palace  was  rebuilt  out  of  them,  and  he  died  under 
that  sequestration  :  and  there  was  cited  also  the  case  of  Mar- 
maduke  Middleton,  Bishop  of  St  David's,  who,  in  the  year  [  233  ] 
1582  was  suspended  by  the  high  commissioners  (who  had  not 
any  new,  or  greater  jurisdiction  than  the  archbishop)  for  mis- 
application and  abuse  of  the  charity  of  Brecknock  (which  was 
one  of  the  crimes  of  which  this  present  bishop  is  also  accused). 
And  Holt  Chief  Justice,  said  :  The  admitting  of  that  point  of 
the  Jurisdiction  to  be  disputed,  would  be  to  achnit  the  disputing 
of  mndamentals,  which  the  counsel  of  the  oth^  side  attempt 
to  subvert,  not  duly  considering  the  respect  due  to  the  Primate 
and  Metropolitan  of  England ;  for  the  Archbishop  of  Can- 
terbury has  without  doubt  provincial  jurisdiction  over  all  his 
suffiragan  bbhops,  which  he  may  exercise  in  what  place  of  the 
province  it  shall  please  him ;  and  it  is  not  material  to  be  in  the 
arches,  no  more  than  in  any  other  place;  for  the  arches  is 
only  a  peculiar,  consisting  of  divers  parishes  in  London, 
exempt  from  the  Bishop  of  London,  where  the  Archbishop  of 
Canterbury  exerciseth  his  metropolitical  jurisdiction,  but  he  is 
not  confined  to  exercise  it  there  :  And  the  citation  is  here  to 
appear  belore  the  archbishop  himself,  or  his  vicar  general,  who 
is  an  officer  o£  whom  the  law  takes  notice;  for  the  vicar  ge- 
neral in  the  provinces  is  of  the  same  nature  as  the  chanceUor 

(w)  [H  State  Triab^  447.] 
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in  every  particular  diocese ;  and  the  dean  of  the  arches  is  the 
vicar  general  of  the  archbishop  in  all  the  province. 
How  Arch.  Secondly,  it  was  urged  by  the  counsel  of  the  bishop  for  the 
deprive'"*^  prohibition,  that  the  matters  contained  in  the  articles  exhibited 
Bi.hop.  against  the  bishop  before  the  archbishop  were  of  temporal 
cognizance,  and  not  cognizable  before  the  archbishop  :  The 
first  of  which  articles  was,  that  the  Bishop  of  St.  David's, 
being  incumbent  of  the  church  of  Boroughgreen  in  the  county 
of  Cambridge,  covenanted  with  William  Brooks  for  two 
hundred  guineas,  to  make  him  his  curate,  and  to  resign  to  him 
his  rectory,  when  he  should  be  requested  to  do  it  But  by 
Holt,  Chief  justice,  simony  is  an  offence  by  the  canon  law,  of 
which  the  common  law  doth  not  take  notice  to  punish  it;  for 
there  is  not  a  word  of  simony  in  the  statute  of  Elizabeth,  but 
of  buying  and  selling  :  Then  it  would  be  very  unjust,  if 
ecclesiastical  persons  might  offend  against  the  ecclesiastical 
duty  in  such  instances,  of  which  the  common  law  cannot  take 
notice  to  punish  them,  and  yet  the  King  s  Bench  should  pro* 
hibit  the  spiritual  court  from  inflicting  punishment  according 
to  their  law  :  The  clergy  are  subject  to  a  law  different  fi-om 
that  to  which  la3anen  are  subject ;  for  they  are  subject  to  obey 
the  canons  ;  for  the  convocation  of  the  clergy  may  make  laws 
[  334  ]  to  bind  all  the  clerks,  but  not  the  lay  people ;  and  if  the  clergy 
do  not  conform  themselves,  it  will  be  cause  of  deprivation. 

Then  the  counsel  for  the  bishop  said,  that  another  article 
against  the  bishop  was,  that  he  took  excessive  fees,  for  confer- 
ring orders,  institutions,  visitations,  and  the  like  ;  which 
amounts  to  extortion ;  and  therefore  is  punishable  by  indict- 
ment  at  the  common  law ;  and  the  rather,  because  they  show 
custom  for  the  said  fees,  and  the  spiritual  court  cannot  try 
custom  or  not  But  it  was  answered  and  agreed  to  by  the 
court :  that  these  offences  in  the  spiritual  court,  and  by  the 
canon  law,  are  simony.  And  by  Holt,  Chief  Justice ;  by  the 
canon  law,  and  of  common  right,  no  parson  ought  to  take  any 
thing  for  christening  of  children,  burials,  or  the  like,  but  by 
custom  they  are  allowed  to  take  something ;  and  procurations 
are  suable  only  in  the  spiritual  court,  and  are  merely  an  eccle- 
siastical duty:  and  it  is  a  question.  Whether  the  taking  more 
for  them  than  ought  to  be  taken,  can  be  extortion  at  common 
law  ?  and  in  the  present  case,  the  matter  of  custom  is  not  in 
question,  for  then  they  ought  to  have  laid  a  positive  custom  to 
take  such  a  sum,  which  is  not  here,  but  only  that  he  took 
more  than  the  usual  fees  :  but  if  the  custom  had  been  laid,  it 
seemed  to  him  that  a  prohibition  would  not  have  lain ;  because 
it  concerns  mere  ecclesiastical  persons  and  rights,  and  therefore 
may  be  founded  upon  their  ecclesiastical  constitutions. 

Then  the  counsel  for  the  bishop  said,  that  another  article 
a^nst  him  was,  that  he  ordained  a  man,  and  did  not  admi- 
mster  to  him  the  oaths  according  to  the  1  Will,  and  yet  certified 
under  his  episcopd  seal  tliat  he  had  taken  the  oaths,  whereas 


he  had  not  taken  them ;  which  is  punishable  by  the  statute  of  J'^JJJ*"*' 
the  1  WilL  at  common  law,  being  a  breach  of  the  statute.  bitbopagaiDit 
But  to  this  it  was  answered  by  the  court,  that  the  statute  hath  ***'*®p* 
made  it  now  a  part  of  the  office  of  a  bishop,  to  tender  the  oaths 
upon  ordination  ;   and  then  the  metropoHtan  may  proceed 
against  a  bishop,  if  he  doth  not  obey  the  statute  in  this  point, 
for  proceeding  contrary  to  his  office  of  bishop. 

Then  the  counsel  for  the  bishop  argued,  that  another  article 
against  him  was,  that  he  had  ordained  a  man  under  age;  that  the 
bishop  made  his  defence  and  said,  that  the  churchwardens  had 
certified  to  him  that  he  wa^t  of  full  age ;  to  which  the  promoter 
.answered,  that  the  certificate  was  forged,  for  the  said  churchwar- 
dens did  not  certify,  and  one  of  them  could  not  write ;  so  that  this 
article  imports  forgery,  and  therefore  examinable  and  punish- 
able at  the  common  law ;  and  since  the  act  of  uniformity  hath  [  235  ] 
altered  the  law,  they  ou^ht  to  proceed  on  the  said  act,  for  or- 
daining under  age.  But  the  court  said,  that  the  distinction  which 
would  answer  almost  all  these  objections  was  this,  that  as  to 
what  relates  to  the  office  of  bishop,  and  is  against  his  duty  as 
a  bishop,  the  spiritual  court  may  proceed  against  him,  to  de- 
prive him,  but  not  punish  him  as  for  a  temporal  offence  :  In 
Caudrey's  case,  5  Co.  upon  a  special  verdict  found,  it  appeared, 
that  Caudrey  was  deprived  for  preaching  against  the  Common 
Prayer ;  and  though  there  was  other  punishment  appointed  by 
the  statute,  and  not  deprivation  until  the  second  offence,  yet  it 
was  held,  that  the  spiritual  court  might  proceed  by  their  own 
law,  and  deprive  him  for  the  first ;  it  being  against  the  duty  of 
his  office  as  a  minister,  and  they  having  power  to  purge  their 
body  of  all  scandalous  members. 

Another  article  was,  for  the  abuse  of  the  charity  at  Breck- 
nock, and  for  putting  out  the  schoolmaster  there,  and  for  de- 
tuning a  deed  of  exemplification.  And  a  prohibition  was 
granted  as  to  this  article,  but  denied  as  to  the  rest  (0- 

A  prohibition  being  denied,  the  archbishop  went  on,  and 
many  scandalous  things  were  proved  against  the  Bishop  of  St. 
David's,  to  the  satisfaction  of  the  court.  But  when  they  were 
goin^  to  give  judgment,  the  bishop,  though  he  had  waived  the 
privilege  of  his  peerage,  and  had  gone  on  submitting  to  the 
authority  of  his  jud^e,  yet  then  resumed  his  privilege.  No 
regard  however  was  had  to  this  plea,  since  it  was  not  offered 
in  the  first  instance  :  and  the  archbishop  pronounced  a  sen- 
tence of  deprivation  (u). 

Upon  this,  the  Bishop  of  St.  David's  appealed  to  the  dele- 
gates :  and  perceiving  that  they  were  of  opinion  to  affirm  the 
sentence,  he  moved  again  for  another  prohibition  to  be  granted 
to  the  commissioners  delegate,  to  stay  their  proceedings  in  the 

(0  L.  Raym.  447.  (m)  2  Warn.  656. 
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Proc«€ding«    appeal  from  the  sentence  of  the  archhishop ;  upon  a  suggestion 
bfs'hSp  by^     1.  That  by  the  canon  law,  the  archbishop  alone  could  not 
Bi.hop.         deprive  a  bishop.    2.  That  the  delegates  refused  to  admit  his 
allegations. 

As  to  the  first.  Holt,  Chief  Justice,  and  the  rest  held,  that 
an  archbishop  hath  power  over  his  suffiagan  bishops,  and  may 
deprive  them  ;  that  though  there  may  be  a  co*ordination 
amongst  the  bishops  jure  divino,  yet  there  is  a  subordination 
[  236  ]  jure  ecclesiastico  qua  humano ;  not  of  necessity  from  the  nature 
of  their  offices,  but  for  convenience  :  and  for  what  other  pur- 
pose have  archbishops  been  instituted  by  ecclesiastical  consti'* 
tutions  ?  The  power  of  an  archbishop  was  very  great  here  in 
England  anciently ;  and  he  had  the  same  jurisdiction  of  supre- 
macy, as  the  patriarchs  of  Constantinople  and  other  plac^. 
The  pope  used  to  call  him  alterius  orbis  papain^  and  he 
exercised  the  same  jurisdiction  with  him.  Theodore,  who 
was  archbishop  not  long  after  Austin,  deprived  Winifred 
Bishop  of  York,  for  the  said  see  was  not  then  metropolitical, 
but  subject  to  the  Archbishop  of  Canterbury ;  and  yet  at  the 
same  time  there  was  a  council  held,  and  Beda  commends 
Theodore  for  it.  But  afterwards,  in  the  time  of  Henry  L  and 
King  Stephen,  the  pope  usurped  the  authority  of  the  arch- 
bishops ;  in  exchange  for  which,  they  became  Ugati  nati  of 
the  pope.  And  that  is  the  reason  why  this  practice  cannot  he 
found  to  have  been  put  in  use  for  so  long  a  time.  But  at  this 
day>  hy  the  act  of  Henry  VIII.  this  jurisdiction  is  restored. 
It  was  always  admitted  that  the  archbishop  had  metropolitical 
jurisdiction,  and  the  bishops  swear  canonical  obedience  to  him ; 
and  where  there  is  a  visitatorial  power;  there  is  no  reason  to 
question  the  power  of  deprivation ;  for  the  same  superiority, 
which  gives  him  power  to  pass  ecclesiastical  censures  npoft 
the  bishops,  will  give  him  power  to  deprive,  it  being  only  a 
different  degree  of  punishment  for  a  different  degree  of  offence. 
And  to  question  the  authority  of  the  archbishop  is  to  question 
the  very  foundations  of  the  government.  But  Holt,  Chief 
Justice,  said,  that  though  he  was  fiilly  satisfied  that  the  arch- 
bishop hath  such  jurisdiction ;  yet  he  would  not  make  that  the 
ground  of  denying  a  prohibition  in  this  case  :  The  matter  of 
the  suggestion  is,  that  the  archbishop  is  restrained  by  the 
canon  law,  from  proceeding  without  the  assistance  of  others  : 
whether  he  be  so  or  not,  is  matter  proper  for  the  conusance  of 
the  delegates  upon  the  appeal,  but  is  no  ground  to  prohibit 
them  from  proceeding ;  and  it  is  without  precedent,  to  grant  a 
prohibition  to  the  ecclesiastical  court,  because  they  proceed 
there  contrary  to  the  canons. 

Then  it  was  moved,  that  the  court  would  grant  a  mandamus 
to  the  delegates  to  admit  the  bishop's  allegations,  and  it  was 
compared  to  the  cases  where  they  grant  mandamus's  to  compel 
the  granting  of  probates  of  wills,  or  letters  of  administration. 


But  by  tl6k,  Cbief  Justice :  The  King^s  Bench  cannot  grant  a  Pro«MdiD|« 
nandamufl  to  them  to  compel  them  to  proceed  according  to  Wiho^iliataM 
their  law :  indeed  mandamus  s  are  grantable  to  compel  probate  ^^*^^P' 
of  wills,  becaase  it  concerns  temporal  right ;  and  to  compel  [  237  ] 
tike  granting  of  letters  of  adnunistrationi  because  the  statute 
directB  to  whom  they  shall  be  granted.    But  in  the  present 
case  a  mandasnns  was  not  granted. 

Upon  the  whole  a  prohibition  was  denied  by  the  court;  and 
they  ordered  that  the  su^estion  be  entered  on  record^  that  the 
eoort  might  enter  their  reasons  of  denial  (x). 

After  which  denial  of  the  prohibition,  the  Bishop  of  St 
Daivid*s  petitioned  to  the  Lord  Chancellor  Somers  to  have  a 
writ  of  error  upon  this  denial  of  the  prohibition.  Who  having 
some  doubt  whedier  it  would  lie  or  not,  refisrred  it  to  the  then 
Attomey^Jeneral,  who  certified  his  opinion  to  be  that  a  writ 
of  emmr  would  lie  in  this  case.  Upon  which,  the  suggestion 
was  entered  upon  recwd,  and  the  denial  of  the  prohibition, 
and  the  writ  of  error  was  granted,  and  the  whole  record 
brought  by  the  Chief  Justice  into  parliament  And  afterwards, 
upon  hearing  of  his  opinion,  the  lords  of  parliament  were  of 
opinion  that  a  writ  of  error  would  not  lie  in  this  case. 

And  Lord  Ra3rmond  says,  that  Lord  Chief  Justice  Holt  told 
him,  if  the  lords  had  been  of  opinion  that  the  prohibition  ought 
to  have  been  granted,  yet  he  never  would  have  granted  it(y). 

And  Dr.  Watson  was  afterwards  excommunicated  for  non- 
payment of  costs,  and  in  Michaelmas  Term  in  the  1  Anne  was 
brought  into  the  Court  of  King*s  Bench  upon  an  habeas  corpus 
directed  to  the  sheriff  of  Middlesex,  in  order  to  be  discharged. 
Tojwhich  writ  the  sheriff  made  a  long  return,  in  which  the  siff^ 
nijfieavit  and  excommunicato  capiendo  were  shown  at  large,  by 
which  it  appeared  that  the  defendant  was  in  custody  of  the 
sheriff,  being  arrested  upon  an  excommunicato  capiendo^  being 
excommunicate  for  nonpayment  of  costs,  in  which  he  was  con- 
demned by  the  commissioners'  delegate.  And  the  return  of 
the  habeas  corpus  being  filed,  (though  the  defendant  was  in- 
formed that  the  significavit  was  bad,  and  that  by  exception 
taken  to  it  he  might  be  discharged),  his  counsel  offered  a  plea 
ingrossed,  and  signed  by  counsel,  that  he  long  before,  and  at 
the  time  of  the  prosecution  was,  and  now  is  Bishop  of  St 
David's ;  that  he  was  summoned  to  parliament  in  the  seventh 
year  of  King  William,  and  sat  there  as  bishop,  as  appeared  by 
the  record;  and  so  concluded  in  abatement  because  a  capias 
doth  not  lie  against  a  peer.  And  the  intent  of  this  plea  was, 
to  have  the  judgment  of  the  King's  Bench  upon  it,  and  upon  [  238  ] 
the  same  judgment  to  bring  a  writ  of  error  in  pariiament,  where 
he  hoped  to  have  judgment  in  his  favour  as  to  the  right  of  the 
bishopric,  of  which  he  was  deprived  by  the  archbishop.     And 
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Proceedingi  therefore  his  counsel  insisted  that  their  plea  should  be  received, 
w.b^pii«nft  and  that  they  were  ready  to  try  it  with  the  Attorney-General, 
BUhop.  whether  the  defendant  was  bishop  or  not ;  and  that  if  he  is 
bishop,  as  they  say  he  is,  then  a  capias  will  not  lie  against 
him,  because  he  is  a  peer  of  parliament.  But  the  court  refused 
at  first  to  receive  the  plea.  1.  Because  the  defendant  is  not  in 
custody  of  the  marshall,  and  therefore  he  cannot  plead  so  as  he 
has  here.  2.  He  hath  not  made  any  conclusion  to  his  plea, 
and  therefore  the  court  doth  not  know  what  judgment  he  de- 
sires. 3.  All  the  court  held  that  bishops  are  subject  to  be  ex- 
communicated, and  if  an  excommunicato  capiendo  should  not 
lie  against  them,  there  would  be  a  judgment  without  a  power 
of  executing  it,  which  is  absurd. 

But  afterwards  the  defendant  amended  his  plea,  and  pleaded 
as  in  custody  of  the  sheriff  of  Middlesex.  And  upon  the  im- 
portunity of  the  defendant's  counsel,  the  plea  was  received,  and 
a  day  given  to  the  queen's  attorney-general  to  reply  to  it,  or 
demur,  as  he  should  judge  proper.  But  the  attorney-general, 
not  being  ready  for  the  queen,  prayed  another  day.  And  after- 
wards he  came  and  declared  to  the  court  that  he  would  not 
intermeddle  in  the  matter.  Upon  which  the  court  said,  that 
since  it  appeared  to  them  that  the  5t^nt/icam7  was  ill,  because  it 
did  not  appear  that  these  costs  were  adjudged  in  a  cause  of  ec- 
clesiastical cognizance,  they  quashed  the  writ  of  excommunicato 
capiendo,  and  discharged  the  defendant,  and  refused  to  take 
any  notice  of  the  plea  (z). 

But  Dr.  Watson  having  been  promoted  by  King  James  II. 
that  party,  though  ashamed  of  Watson  as  a  corrupt  and  vicious 
prelate,  yet  continued  to  support  him.  The  archbishop's  juris- 
diction was  therefore  excepted  against  in  the  House  of  Lords, 
under  a  pretence  that  he  could  not  judge  a  bishop,  but  in  a 
synod  of  the  bishops  of  the  province,  according  to  the  rules  of 
the  primitive  times.  In  answer  to  which,  it  was  shown,  that 
from  the  ninth  century  downward,  both  popes  and  kin^s  had 
concurred  to  bring  this  power  singly  into  the  hands  of  the  me- 
tropolitans ;  that  it  was  the  constant  practice  in  England  before 
the  Reformation ;  and  by  the  provisional  clause  in  the  act  of 
the  25  Hen.  8,  empowering  a  new  body  of  ecclesiastical  laws  to 
[  239  ]  be  drawn,  all  former  laws  and  customs  were  to  continue  in 
force  till  that  new  code  was  framed,  which  confirmed  the  power 
the  metropolitan  was  then  possessed  of.  Nor  could  the  arch- 
bishop erect  a  new  court  or  proceed  in  the  trial  of  a  bishop  in 
any  other  way  than  in  that  which  was  warranted  by  law  or  pre- 
cedent To  this  no  answer  was  made,  (nor  could  be  made), 
but  yet  the  business  was  kept  up  by  the  bishop's  friends,  and  at 
last  dropped,  with  an  intimation  that  it  was  hoped  the  see 
would  not  be  filled,  till  the  house  was  better  satisfied  of  the 
archbishop's  authority  (a). 
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-  But  it  may  not  be  improper  to  take  notice  here,  that  ac* 
cording  to  the  sense  of  the  canon  law  it  is  not  regular  to  sub- 
ject 'suffi*agans  to  the  censure  of  the  officers  of  an  archbishop 
(from  that  reverence  which  is  due  to  the  episcopal  office) :  and 
accordingly  in  the  time  of  Archbishop  Cranmer,  Nix,  Bishop 
of  Norwich,  protested  against  the  proceedings  of  the  arch- 
bishop's commissary  in  his  metropolitical  visitation,  because  it 
was  against  the  dignity  of  a  bishop  to  be  judged  or  proceeded 
against  by  a  commissary  (&). 

5.  Every  bishop  (Dr.  Gibson  says),  whether  created  or  trans-  Opuoo. 
lated,  is  bound,  immediately  after  confirmation,  to  make  a  legal 
conveyance  to  the  archbishop  of  the  next  avoidance  of  one 
such,  dignity  or  benefice  belonging  to  his  see  as  the  said  arch- 
bishop shall  choose  and  name,  which  is  therefore  commonly 
called  an  option.  Of  this  we  find  early  mention  in  the  records 
of  the  see  of  Canterbury,  among  the  presentations,  institutions, 
and  collations  of  the  archbishops ;  but  with  these  two  variations, 
that  in  some  places  it  is  said  to  be  due  ratione  consecrcUionis ; 
and  that  anciently  the  person  to  be  promoted  was  named  to  the 
bishop,  and  not  the  dignity  or  benefice  he  was  to  be  promoted 
to.  But  ever  since  Archbishop  Cranmer  s  time  at  least,  the 
way  hath  been  to  convey  the  advowson,  either  of  the  first  dig- 
nity or  benefice  that  should  fall,  or  of  some  one  certain,  to  the 
archbishop,  his  executors  and  assigns,  at  first  for  twenty-one 
years,  and  afterwards  for  the  next  avoidance.  But  in  case  the 
bishop  dies,  or  is  translated,  before  the  present  incumbent  of 
the  promotion  chosen  by  the  archbishop  shall  die  or  be  re* 
moved, .  it  is  generally  supposed  that  the  option  is  void :  inas- 
much as  the  grantor,  singly  and  by  himself,  could  not  convey 
any  right  or  title  beyond  the  term  of  his  continuance  in  that 
see  (c). 

.  And  if  the  archbishop  dies  before  the  avoidance  shall  happen, 
the  right  of  filling  up  the  vacancy  shall  go  to  his  executors  or 
administrators.  As  in  the  case  «of  Richardson  against  Chap-  [  240  ] 
man  and  others,  Nov.  21,  1759,  which  was  thus:  Dr.  John 
Potter,  late  Archbishop  of  Canterbury,  being  possessed  of  or 
entitled  to  the  next  presentation  to,  or  disposition  of,  several 
benefices  or  dignities  in  the  church,  called  by  the  name  of  op- 
tions, under  grants  firom  the  bishops  of  the  province,  by  virtue 
of  the  prerogative  of  the  see  of  Canterbury,  did  by  his  will, 
dated  Aug.  12, 1745,  bequeath  the  same  in  the  words  following : 
"  I  give  and  bequeath  to  my  executors  all  my  options,  in  trust 
nevertheless,  that  in  disposing  of  the  said  options  regard  be 
had,  according  to  their  discretion,  to  my  eldest  son,  Mr.  Potter, 
Archdeacon  of  Oxford,  to  my  sons-in-law  the  husbands  of  my 
daughters,  to  my  present  and  former  chaplains  and  other  domes- 
tics, particularly  to  Dr.  Tunstall  my  chaplain,  and  to  Mr.  Hall 
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Option.  my  librarian;  also  to  my  worthy  friends  and  acquaintance^  par- 
ticularly to  the  Reverend  Dr.  Richardson  of  Cambridge,  who 
will,  I  hope,  in  due  time,  find  some  opportunity  to  rectify  those 
mistakes  in  his  printed  accounts  of  my  dear  and  most  honored 
patron,  Archbishop  Tenison,  of  which  he  has  been  by  Me  ad- 
vertised." And  the  archbishop  appointed  Dr.  Paul^  Dr.  An- 
drew, and  Dr.  Chapman,  his  executors. 

Dr.  Andrew  died  in  the  lifetime  of  the  testator.  The  tes- 
tator died  in  October,  1747.  And  Dr.  Paul  and  Dr.  ChapuuuHy 
the  surviving  executors,  proved  the  will. 

The  benefices  and  establishments  in  the  church,  which  are 
called  options,  are  of  such  nature,  that  if  an  option,  happeimig 
to  be  vacant,  be  not  filled  up  during  the  continuance  of  the 
bishop  in  the  same  see  upon  whose  promotion  such  option 
arose  to  the  archbishop,  such  option  is  gone  or  lost;  as  it 
would  be  also  if  such  option  should  not  become  vacant  before 
the  said  bishop  should  die  or  be  translated;  and  in  tboee  in- 
stances, the  archbishop  who  made  the  option,  if  he  be  living, 
or  his  executors,  will  not  be  entitled  to  present  to  such  options. 
But  the  presentation  falls  to  the  crown,  per  Lord  Hardwicke, 
Chancellor  (rf). 

The  said  archbishop,  before  or  after  making  his  will,  had 
amply  provided  for  his  said  son  Dr.  John  Potter,  and  his  sons- 
in-law,  and  Dr.  Tunstall :  and  had  also  promoted  Dr.  Chapman 
to  the  value  of  about  600/.  a  year. 

The  first  option  that  fell,  was  the  treasurership  of  the  cathe- 
dral church  of  Chichester.  And  thereunto  Dr.  Paul  presented 
[  241  ]  his  co-trustee  Dr.  Chapman.  Whereupon  the  said  Dr.  Potter, 
and  the  sons-in-law  of  the  said  archbishop,  filed  their  bill  in 
chancery,  insisting,  that  Dr.  Potter,  as  being  first  named  in  the 
will,  and  after  him,  the  sons-in-law,  were  entitled  before  any 
others,  to  be  presented  to  the  options  as  they  became  vacant. 
Dr.  Paul  by  his  answer  said,  that  Dr.  Chapman  having  been 
one  of  the  archbishop's  chaplains,  he,  the  said  Dr.  Paul,  taking 
into  consideration,  that  in  case  of  his  death,  the  sole  right  of 
presenting  to  the  options  on  a  vacancy  would  vest  solely  in 
Dr.  Chapman,  and  that  Dr.  Chapman  might  by  means  thereof 
be  incapable  of  any  legal  presentation  in  form  to  any  option, 
as  he  could  not  present  himself,  and  for  want  thereof  might  be 
hindered  from  having  any  of  the  options  for  his  own  benefit, 
but  that  the  complainants  in  the  said  suit,  or  any  of  the  other 
objects  named  in  testator's  will,  might  at  any  time  afterwards 
be  presented  to  all  the  other  options  on  a  vacancy,  did  there- 
fore present  Dr.  Chapman  to  the  dignity  of  the  treasurership 
of  Chichester ;  and  fiirther  said,  that  he  was  willing  to  join  in 
presenting  the  several  other  persons  named  or  pointed  out  by 
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the  archbishop  in  his  will  to  the  options^  as  the  same  should  optioo. 
become  vacant;  and  did  not  intend,  in  case  Dr.  Chapman 
should  be  established  in  the  treasurership,  to  present  him  to 
any  other  of  the  options.  Dr.  Chapman  likewise  by  his  answer 
said,  that  he  was  willing  and  desirous,  and  believed  Dr.  Paul 
was  willing  and  desirous,  from  time  to  time,  as  the  other  re- 
maining options  should  become  vacant,  to  present  thereto  the 
several  persons  named  or  pointed  out  by  the  archbishop  in  his 
will,  according  to  the  best  of  their  discretion,  and  according 
to  the  trusts  reposed  in  them.  And  Dr.  Chapman  was  esta* 
blished  in  the  said  treasurership  (e). 

The  second  option  that  fell  was  a  rectory  with  cure  of  souls; 
of  which  no  furdier  notice  is  taken  in  the  report. 

After  this,  Dr.  Paul  died. 

The  third  option  (which  is  the  option  in  question)  that  be- 
came vacant,  was  the  precentorship  of  Lincoln.  Whereupon 
Dr.  Chapman,  who  was  now  the  only  surviving  executor, 
waited  on  the  bishop  of  Lincoln,  desiring  to  be  admitted  into 
the  office  or  dignity  of  precentor  as  patron  of  that  turn,  upon 
his  own  prayer,  with  an  ofier  of  exchange  for  it  of  preferment 
in  his  own  possession,  for  the  accommo^tion  of  some  other  of  [  242  ] 
the  expectants.  The  bishop  took  time  to  consider  of  it ;  and 
afterwards  wrote  to  Dr.  Chapman,  and  informed  him,  that  if 
he,  the  said  Dr.  Chapman,  had  been  absolute  patron  of  that 
turn,  he  would  have  admitted  him  to  the  precentorship  upon 
his  praver ;  but,  that  as  it  appeared,  he  was  not  such  patron, 
but  only  in  trust,  he  desired  to  see  an  extract  of  the  arch- 
bishop's will,  and  a  copy  of  the  order  of  the  Court  of  Chan- 
cery relating  to  the  treasurership  of  Chichester,  whereupon  he 
might  determine  whether  he  could  properly  admit  Dr.  Chap- 
man to  the  precentorship  or  not 

In  the  mean  time.  Dr.  Chapman  took  occasion  to  speak  with 
Mr.  Venner,  nephew  to  the  wife  of  Archbishop  Potter,  of 
whose  education  the  archbishop  had  taken  particular  care,  and 
for  whom  he  had  expressed  a  great  regard,  and  had  promoted 
him  in  Kent  to  a  living  of  100/.  a  year,  and  expressed  his  in- 
tention to  promote  him  ftirther.  Dr.  Potter  also,  the  arch- 
bishop's eldest  son,  had,  some  time  after  his  father's  death, 
applied  to  the  trustees  of  his  options,  for  some  favour  in  them 
to  Mr.  Venner.  And  now,  upon  this  vacancy.  Dr.  Chapman 
told  Mr.  Venner  that  he  had  long  intended  to  serve  him,  and 
that  an  option,  the  precentorship  and  canonry  residentiary  of 
Lincoln,  was  at  that  time  vacant,  by  which  he  might  be  bene- 
fited or  served ;  and  asked  him,  whether  as  the  canonry  itself 
would  not  perhaps  suit  him,  he  could  not  like  or  be  satisfied 
with  Dr.  Chapman's  living  of  Mersham,  which  he  knew  was 
commodious  to  his  other  living.     To  this  Mr.  Venner  imme- 
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optioo  diately  assented.  And  the  bishop,  having,  as  aforesaid,  sig- 
nified to  Dr.  Chapman,  that  it  was  necessary  for  him  to  make 
a  presentation.  Dr.  Chapman  did  execute  a  presentation  of  the 
said  Mr.  Venner  to  the  precentorship.  And  thereupon  Mr. 
Venner  signed  a  certificate  to  the  bishop,  that  Dr.  Chapman 
had  offered  to  him  the  said  precentorship,  but  that  he  chose  in 
lieu  thereof,  and  in  the  way  of  exchange,  certain  other  prefer- 
ment more  suitable  to  him,  then  in  the  possession  of  the  said 
Dr.  Chapman ;  humbly  requesting,  that  the  bishop,  instead  of 
himself,  would  be  pleased  to  admit  Dr.  Chapman  to  the  pre- 
centorship. 

In  the  mean  time.  Dr.  Richardson  filed  his  bill  against  the 
several  parties,  to  wit,  Dr.  Chapman,  Mr.  Venner,  Dr.  Tuh- 
stall,  Mr.  Hall,  Dr.  Potter,  Dr.  Tanner,  Dr.  Milles,  Dr.  Sayer, 
and  the  Bishop  of  Lincoln ;  charging  the  several  matters  be- 
fore stated,  and  that  the  first  and  principal  view  of  Dr.  Chap- 
man was,  to  obtain  the  precentorship  to  himself,  without  re- 
[  243  ]  signing  any  preferment;  and  when  he  found  a  difficulty  in  so 
doing,  he  then  first  resolved  to  make  use  of  Venner,  by  way  of 
exchange  of  other  preferment  of  less  value ;  that  all  the  per- 
sons particularly  named  in  the  archbishop's  will  had,  either 
from  the  archbishop  in  his  lifetime,  or  since  his  death  by  means 
of  his  options,  received  some  benefit  or  preferment,  except  him, 
the  said  Dr.  Richai'dson,  who  had,  since  the  archbishops 
death,  altered  his  printed  account  of  the  life  of  Archbishop 
Tenison,  agreeably  to  the  intimation  given  him  by  the  arch- 
bishop in  his  will :  and  all  the  defendants,  except  the  Bishop 
of  Lincoln,  were  required  to  set  forth,  whether  they  claimed  to 
be  presented  to  the  said  precentorship  of  Lincoln :  and  it  was 
prayed,  that  the  said  Bishop  of  Lincoln  might  be  restrained  by 
injunction,  from  doing  any  act  for  the  induction,  installation, 
or  establishment  either  of  Venner  or  Chapman,  or  any  other 
person  to  the  precentorship,  till  the  matter  should  be  deter- 
mined. 

To  which  bill  the  several  defendants  put  in  their  answers. 
And  Chapman  and  Venner  by  their  answers  insisted  that 
Venner  was  presented  for  his  own  benefit  and  advantage,  and 
without  any  agreement  or  promise  whatsoever  for  an  exchange. 
But  Chapman  by  his  answer  admitted,  that  he  had,  for  twelve 
months  then  last  past  and  upwards,  had  within  himself  an  in- 
tention of  making  an  exchange  with  Venner  for  the  said  op- 
tion, in  case  Venner,  afler  his  being  admitted,  should  be  willing 
to  make  such  exchange :  and  believed  that  the  said  Venner 
had  been,  and  should  in  such  case  be  willing,  to  make  such 
exchange  with  him,  the  said  Chapman ;  but  that  he  was  not 
absolutely  determined  within  himself,  and  therefore  could  not 
set  forth,  in  case  the  said  Venner  should  be  admitted  to  the 
vacant  option,  and  should  ofier  to  exchange  with  him  for  any 
preferment  of  his^  whether  he,  the  said  Chapmanj  should  or 


should  not  comply  with  such  offer;  and  therefore  did  not  Option, 
know,  nor  could  form  any  belief,  whether  such  their  intention 
was  at  an  end.  And  the  said  defendant,  Venner,  by  his  an- 
swer said,  that  in  case  he  had  been  inducted  into  and  in  the 
possession  of  the  said  vacant  option,  upon  the  presentation 
made  by  Chapman,  without  any  obstruction  or  impediment  at- 
tending the  same ;  he,  the  said  defendant,  Venner,  after  such 
induction,  should  have  beeii  willing,  and  did  within  himself 
intend)  to  exchange .  the  same  with  the  defendant.  Chapman, 
for  his  living  of  Mersham,  or  some  other  preferment  in  the 

Possession  of  him,  the  said  Chapman,  in  case  Chapman  would 
ave  consented  thereto :  and  said  that  he  was,  at  the  time  of 
putting  in  his  answer,  inclined  to  believe  that  he  shall  and  doth  [  244<  ] 
intend,  after  his  being  inducted  into  and  in  possession  of  the 
option,  to  exchange  the  same  with  the  defendant.  Chapman, 
for  his  living  of  Alersham,  in  case  the  defendant,  Chapman, 
would  consent  thereto.  And  the  defendants.  Dr.  Potter,  Dr. 
Sayer,  Dr.  Tanner,  and  Dr.  Milles,  by  their  answers  renounced 
and  resigned  all  right  or  claim  of  being  nominated  or  presented 
to  the  .  said  precentorship.  And  Dr.  Tanner  and  Dr.  Milles 
said,  they  were  the  more  willingly  induced  to  relinquish  all 
right  or  claim  thereto,  in  order  to  open  the  way  to  the  plaintiff, 
whom  they  knew  to  be  a  person  very  much  repected  by  the 
late  Archbishop  Potter  in  his  lifetime.  The  defendants.  Tun- 
stall  and  Hall,  by  their  answers  insisted  on  a  prior  right  to  the 
plaintiff,  under  the  trust  of  the  archbishop's  options,  being 
named  next  after  his  son  and  sons  in  law.  But  not  appearing 
to  the  appeal  afterwards,  they  relinquished  thereby  their  claim. 
The  bishop  by  his  answer  said,  that  he  was  willing  to  be  re- 
strained as  aforesaid,  until  the  right  should  be  determined. 

After  a  ftill  hearing  of  the  cause  before  the  lord  keeper,  the 
17th,  19th,  20th,  and  21st  days  of  November,  1759,  his  lord- 
ship, after  stating  the  case,  delivered  his  opinion  to  the  follow- 
ing effect :  '^  The  arguing  of  this  cause  hath  taken  up  much 
time,  but  the  merits  of  it  lie  in  a  small  compass.  The  whole 
question  is  reducible  to  this  single  consideration,  whether  the 
archbishop  has  or  has  not  given  his  options,  with  any  impe- 
rative words,  whereby  a  right  is  derived  to  any  of  the  persons 
named  in  his  will.  This  is  a  particular  kind  of  trust,  in  which 
great  latitude  is  left  to  the  judgment  of  the  trustees.  It  is 
difficult  to  say  whether  any  of  the  persons  named  were  entitled 
or  not  to  any  of  these  options  jure  remediali.  Yet  I  have  no 
doubt  to  say,  this  court  would  not  have  suffered  Dr.  Chapman 
to  have  abused  his  trust,  by  taking  any  thing  to  himself.  Nay, 
I  will  go  farther,  and  say,  that  if  here  was  sufficient  proof,  that 
the  defendant.  Chapman,  had  made  a  bargain  with  Mr.  Venner 
for  presenting  him  to  his  option,  I  would  set  aside  such  pre- 
sentation with  indignation.  I  own  there  is  strong  foundation 
of  suspicion  and  jealousy,  that  such  was  the  original  of  Yen- 


Option.  ner*s  merit  with  Chapman :  but  then  it  is  expressly  denied 
both  by  Dr.  Chapman  and  Mr,  Venner^  in  their  answers  to  the 
bill,  that  there  was  any  agreement  between  them  at  the  time 
of  Chapman's  presentation  of  Mr.  Venner;  but  that  it  was 
merely  a  transaction  to  serve  Mr.  Venner.  And  I  must  irive 
"^^^  J  credit  to  these  answers  upon  oath,  whatever  may  be  my  sua* 
picions  to  the  contrary.  For  it  would  be  dangerous,  if  this 
court  was  to  make  its  decrees  on  jealousies  and  suspicionsi  and 
not  on  facts.  It  is  plain,  the  defendant.  Chapman,  meant  to 
take  this  option  at  first  to  himself;  but  when  that  was  checked 
by  the  Bishop  of  Lincoln,  then  the  evidence  is,  that  Chapman 
presented  Venner  without  any  agreement  between  them  for 
that  purpose.  This  trust,  in  my  opinion,  is  only  a  personal 
confidence,  or  ius  preearium,  according  to  Lord  Bacon's  dis* 
tinction  and  definition :  and  in  the  Roman  law,  the  Jidei  com* 
misium  was  precarious,  so  late  as  till  Augustus's  time.  By  the 
rules  of  this  court,  a  request  in  a  will  at  this  day  is  imperative : 
but  then  there  ought  to  be  a  particular  person  named  and, 
pointed  out,  who  is  to  take  the  benefit  As  to  these  options 
themselves,  the  archbishop's  right  to  them  is  not  a  right  of 
property,  but  of  prerogative  \  and  in  their  very  nature  they 
partake  of  a  trust,  to  be  disposed  of  for  public  utility.  In  my 
opinion,  the  archbishop  has  communicated  his  right  to  his 
executors,  as  freely  as  he  would  have  exercised  it  himself; 
directing  them  at  the  same  time  to  have  a  regard  to  tliose  he 
himself  had  a  regard  to.  But  supposing  the  defendant,  Ven^ 
ner,  to  be  excluded  from  his  precentorship,  who  must  this 
court  honour  with  this  preferment  ?  There  are  a  number  of 
persons  named  in  the  archbishop's  will :  it  would  be  impossible 
for  this  court  to  take  the  personal  merits  of  each  of  them  into 
consideration,  as  the  archbishop  and  his  executors  might  do, 
who  were  personally  acquainted  with  them.  But  it  has  been 
said,  that  Venner  will  resign  in  favour  of  Dr.  Chapman ;  and 
so  by  that  means  he  will  obtain  this  preferment  at  last  to  him^ 
self:  but  this  cannot  be  done  without  the  intervention  of  the 
Bishop  of  Lincoln ;  and  in  such  case  Dr.  Chapman  would  take 
this  preferment  upon  the  bishop's  presentation ;  whose  worth 
and  honour  I  know  so  well,  that  I  am  sure  he  would  give  no 
countenance  to  any  transaction  that  was  wrong.  Upon  the 
whole,  then,  the  archbishop's  will  is  reduced  to  a  dilemma, 
which  neither  side  contends  for :  First,  If  it  is  to  be  taken  as 
a  rogation  or  request  made  by  the  archbishop,  then  I  see  no 
reason  why  the  persons  named  in  the  will  might  not  take  as 
they  are  named  in  the  will  in  ordine  and  in  succession,  which 
is  a  thing  I  would  not  choose  to  say  sitting  in  this  court, — 
that  the  miits  of  this  ecclesiastical  prerogative,  trusted  to  the 
archbishop  himself  for  purposes  of  public  utility,  should  be 
doled  out  by  this  court  to  the  husbands  of  his  daughters,  and 

[  S46  ]  smelling  rankly  of  marriage  brocage.   Then,  Secondly,  I  must 


sajf  this  was  a  fiiU  delegatioii  ot  the  archbishop's  authcNfity  to  option, 
his  executoFSy  and  consequently  discretionary.  In  my  opinion* 
Mr.  Yenner  is  the  properest  object  of  this  option.  Dr.  Tun* 
stall,  as  hath  been  proved,  hath  a'  provision  of  500/.  a  year ; 
Mr.  Hall  has  two  livings ;  Dr.  Richardson  is  master  of  Ema- 
nuel college ;  and  Mr.  Venner,  who  was  a  nephew  of  Mrs. 
Potter's,  and  adopted  by  the  archbishop,  has  a  family  and  100/- 
a  year." — And  the  bill  was  dismissed. 

But  on  appeal  to  the  House  of  Lords  by  Dr.  Richardson* 
March  22,  1760.  After  a  full  hearing  of  three  days,  the 
Lords  ordered  so  much  of  the  decree  as  was  complained  of 
by  the  appellant  to  be  reversed;  and  that  Dr.  Chapman  should 
present  Dr.  Richardson  to  the  precentorship,  and  pay  the 
said  Dr.  Richardson's  costs  in  the  said  cause  in  the  Court  of 
Chancery  (/). 

6.  The  archbishop  of  the  province  is  entitled  to  the  seals  of  Seai. 
a  bishop  deceased.     And  this  is  no  more  than  a  just  and  rea« 
sonable  provision  against  their  being  used  to  ill  purposes  by 
executors  or  others ;  to  prevent  which,  they  are  to  be  broken  (^). 


V I  n .  Of  Svffragan  Bishops. 

1.  In  former  times  many  bishops  had  their  suffiragans,  who  Wh«tii 
were  also  consecrated  as  other  bishops  were.     These,  in  the  saffngan  * 
absence  of  the  bishops  upon  embassies,  or  in  multiplicity  of  **•****?• 
business,  did  supply  their  places  in  matters  of  orders,  but  not 

of  iurisdiction.  They  were  anciently  called  chorepUcopi,  or 
bishops  of  the  country,  by  way  of  distinction  from  the  proper 
bishops  of  the  city  or  see.  They  were  also  called  subsidiary 
bishops,  or  bishops  suffragan,  (from  suffragari,  to  help  or 
assist);  and  were  titular  bishops,  consecrated  by  the  arch- 
bishop of  the  province,  to  execute  such  power  and  authority, 
and  to  receive  such  profits,  as  were  limited  in  their  com- 
missions by  the  bishops  or  diocesans  whose  suffragans  they 
were  (A). 

Also,  in  a  less  proper  sense,  all  the  provincial  bishops,  with 
respect  to  the  archbishop,  are  sometimes  called  his  sufli'agans. 

2.  By  the  26  Hen.  8,  c.  14,  s.  1,  '^  Forasmuch  as  no  pro-  Seetorsar 
vision  hitherto  hath  been  made  for  suffragans,  which  have  been  Jjjp"  ®*' 
accustomed  to  be  had  within  this  realm,  for  the  more  speedy 
administration  of  the  sacraments  and  other  good  wholesome 

and  devout  things  and  laudable  ceremonies,  to  the  increase  of 
God's  honour,  and  for  the  commodity  of  good  and  devout 
people,  it  is  enacted  that  the  towns  of  Thetford,  Ipswich,  Col- 

(/)  [Cf.  3  Bing.  240;  7  B.  &  C.        (g)  Gibe.  133. 
167;  Bee99mfit$^  Presentation  by        {h)  God.  30;   Gibs.  134}  Wood, 
Executors, — £d.]  b.  1,  c.  3. 


Chester,  Dover,  Guilford,  Southampton,  Taunton,  Shaftsbury, 
Molton,  Marlborough,  Bedford,  Leicester,  Gloucester,  Shrews- 
bury, Bristow,  Penreth,  Bridgwater,  Nottingham,  Grantham, 
Hull,  Huntingdon,  Cambridge,  and  the  towns  of  Pereth,  and 
Berwick,  St.  Germains  in  Cornwal,  and  the  Isle  of  Wight, 
shall  be  taken  and  accepted  for  sees  of  bishops  suffragans. '* 

Forasmuch  as  no  Provision  hitherto  hath  been  made.']  That 
is,  by  act  of  parliament;  as  had  been  for  archbishops  and 
bishops  by  the  25  Hen.  8,  c  20. 

The  Towns  of  Thetfordy  ^c]  The  suffragans  have  their 
sees  in  towns ;  and  not  in  cities,  as  the  bishops  in  England 
have. 
Nomination  8.  And  "  cvcry  archbishop,  and  bishop,  being  disposed  to 
Biliiopf"*'"  have  any  suffragan,  shall  name  two  honest  and  discreet  spiri- 
tual persons,  being  learned  and  of  good  conversation,  and  pre- 
sent them  to  the  king,  by  writing  under  their  seals,  making 
humble  request  to  his  majesty,  to  give  to  one  such  of  the  said 
two  persons  as  shall  please  his  majesty,  such  title,  name,  style, 
and  dignity  of  bishop  of  such  of  the  sees  above  specified,  as  he 
shall  think  most  convenient.  And  the  king,  upon  such  pre- 
sentation, shall  have  power  to  give  him  the  style,  title,  and 
name  of  a  bishop  of  such  of  the  sees  aforesaid,  as  he  shall 
think  convenient ;  so  it  be  within  the  province  whereof  the 
bishop  that  doth  name  him  is.  And  he  shall  be  called  bishop 
suffragan  of  the  same  see  (i). 

Of  such  of  the  Sees  aforesaid  as  he  shall  think  convenient.'] 
As  there  are  not  sees  for  suffragans  appointed  in  every  diocese, 
so  neither  is  the  king  obliged  to  give  the  suffragan  a  title  within 
the  diocese  of  the  bishop  who  doth  recommend  him ;  but  he 
may  (without  regard  to  the  diocese  wherein  they  are  to  officiate) 
give  them  any  of  the  titles  mentioned  in  this  act;  nevertheless, 
generally,  the  titles  have  been  given  within  the  dioceses  they 
were  to  assist  in  (k). 
Mandate  for        4.  And  "  after  such  title,  style,  and  name  so  given,  the  king 
0  Mcra  on.  ^^^jj  pj.gggj^^  Ynm  by  his  letters  patents  under  the  great  seal,  to 
the  archbishop  of  the  province,  requiring  him  to  consecrate  the 
said  person,  and  to  give  him  such  other  benedictions  and  cere- 
monies, as  to  the  degree  and  office  of  a  bishop  suffragan  shall 
be  requisite  (/)." 
[  24^8  J        To  the  Archbishop  of  the  Province.]  By  the  canon  law,  the 
consecration  was  to  be  by  the  bishop,  assisted  by  two  neigh- 
bouring bishops  (m). 
Conaecraiion       5.  And  ^'  the  bishoD  that  shall  nominate  the  suffragan,  or 
Buhopf^*^'"  the  suffragan  himself  that  shall  be  nominate,  shall  provide  two 
bishops  or  suffragans  to  consecrate  him  with  the  archbishop, 
and  shall  bear  their  reasonable  costs  (n)." 

(t)  26Hen.  8,  c.  14,  S8. 1,2.  (m)  Gibs.  135. 

(k)  Gibs.  134.  («)  26  Hen.  8,  c.  14,  a.  7. 

(i)  26  Hen.  8,  c.  14,  s.  3. 


And  "  the  archbishop,  having  no  lawful  impediment,  shall 
consecrate  such  suffragan,  within  three  months  next  after  the 
letters  patents  shall  come  to  his  hands  (o)." 

.  6.  And  "  the  person  so  consecrated  shall  have  such  capa-  hu  Power. 
city,  power,  authority,  and  reputation,  concerning  the  execution 
of  such  commission  as  by  any  of  the  said  archbishops  or  bishops 
within  their  diocese  shall  be  given  to  the  said  suffragans,  as  to 
sufiragans  of  this  realm  heretofore  hath  been  used  and  accus- 
tomed (;?)." 

Heretofore  hath  been  tised  and  accustamed."]  There. is  no 
doubt,  but  the  persons  received  to  be  suffiragan  bishops  in 
England,  before  the  making  of  this  act,  were  confined  to  the 
exercise  of  such  powers. only,  as  they  had  commission  for  from 
time  to  time ;  supposing  the  proper  bishop  not  to  be  wholly 
disabled  by  infirmities  of  body  or  mind ;  and  therefore  the  limit- 
ing them  to  such  commissions  here  was  only  a  continuance  of 
them  in  their  former  state  (q). 

And  their  office  usually  was,  to  confirm,  ordain,  dedicate 
churches,  and  the  like ;  that  is,  to  execute  those  things  which 
pertain  to  the  episcopal  office :  as  to  jurisdiction,  and  temporal- 
ties,  these  (in  case  of  the  infirmities  of  a  bishop  in  body  or 
mind)  were  put  under  the  management  of  a  coadjutor,  con- 
stituted by  the  archbishop  (r). 

And  by  the  said  statute  of  the  26  Hen.  8,  c.  14,  s.  6,  it  is 
provided,  that  "  no  such  sufiragan  shall  take  any  profits  of  the 
places  and  sees  whereof  they  shall  be  named,  nor  have  or  use 
any  jurisdiction  or  episcopal  authority  within  the  said  sees,  nor 
within  any  diocese  or  place,  but  only  such  profits,  jurisdiction, 
and  authority  as  shall  be  licensed  and  limited  to  them  by  any 
archbishop  or  bishop  within  their  diocese  to  whom  they  shall 
be  suffragans,  by  commission  under  their  seals;  and  every  arch- 
bishop and  bishop,  for  their  own  particular  diocese,  may  give 
such  commission  to  such  sufiragan  as  hath  been  accustomed,  or 
as  shall  by  them  be  thought  requisite,  reasonable,  and  conve- 
nient :  and  no  sufiragan  shall  use  any  jurisdiction  ordinary,  or 
episcopal  power,  otherwise,  nor  longer  time  than  shall  be  limited  [  249  ] 
by  such  commission ;  on  pain  of  a  praemunire." 

7.  And  '^  the  residence  of  him  that  shall  be  sufiiragan  over  hu  Rmi- 
the  diocese  where  he  shall  have  commission,  shall  serve  him 

for  his  residence  as  sufficiently  as  if  he  were  resident  upon 
any  other  his  benefice  («)•" 

8.  And  ''such  sufiragan  exercising  the  said  office  by  such  MayhiMtwo 
commission  as  aforesaid,  for  the  better  maintenance  of  his  dig-  ^^*°>^ 
nity,  may  have  two  benefices  with  cure  {t).'' 

9.  Suffragans  have  been  now  disused  for  many  years ;  and  Sainnaii 

(o)  26  Hen.  8,  c.  14,  i.  5.  (r)  Gibs.  134. 

(p)  Ibid.  B.  4.  (s)  26  Hen.  8,  c.  14,  s.  7. 

(q)  Gibs.  135.  (0  Ibid.  8.  8. 


251  3vltt0. 

as  shall  by  the  consent  of  a  majority  of  the  petitioners  under- 
take the  laying  or  disposing  of  them. 

3.  The  undertaker  shall  give  to  the  printer  a  receipt  for  the 
same,  expressing  therein  the  number  of  copies  ;  which  printer 
shall  forthwith  deliver  the  receipt^  or  an  attested  copy  thereof, 
to  the  register  of  the  Court  of  Chancery,  to  be  filed  there. 

4.  The  undertaker  shall  next  cause  all  the  printed  copies  to 
be  indorsed,  or  marked,  in  some  convenient  part,  with  the 
name  of  one  trustee  (or  more),  written  with  his  own  hand,  and 
the  time  of  signing. 

5.  And  he  shall  also  cause  them  to  be  stamped  with  a  pro- 
per stamp,  to  be  made  for  that  purpose,  and  kept  by  the  re- 
gister of.  the  Court  of  Chancery.  And  if  any  person  shall 
counterfeit  the  stamp,  he  shall  be  set  in  the  pillory  for  an  hour. 

6.  This  done,  he  shall  with  all  convenient  speed  send  or 
deliver  them  to  the  churchwardens  or  chapelwardens,  and  to 
the  teachers  and  preachers  of  every  separate  congregation,  and 
to  any  person  who  hath  taught  or  preached  among  Quakers. 

7.  Which  persons,  immediately  after  receipt,  shall  indorse 
the  time  of  receiving,  and  set  their  names. 

8.  Then  the  churchwardens  or  chapelwardens  shall  forth- 
with deliver  them  to  the  minister. 

9.  And  the  ministers,  on  receipt  shall  indorse  the  time,  and 
set  their  names. 

10.  Then  the  ministers  (and  teachers  respectively),  in  two 
months  after  receipt,  shall  on  some  Sunday,  immediately  before 
sermon,  openly  read  or  cause  them  to  be  read  to  the  congre- 
gation. 

11.  Then  the  churchwardens  and  chapelwardens  (and 
teachers  and  others  to  whom  they  were  delivered)  shall  collect 
the  money  that  shall  be  freely  given,  either  in  the  assembly,  or 
by  going  from  house  to  house,  as  the  briefs  require. 

[  252  ]  12.  Next,  the  sum  collected,  the  place  where,  and  time 
when,  shall  be  indorsed,  fairly  written  in  words  at  length,  ac- 
cording to  the  form  to  be  printed  on  the  back  of  each  brief, 
and  signed  by  the  minister  and  churchwardens,  or  by  the 
teacher  and  two  elders  or  two  other  substantial  persons  of  such 
separate  congregation. 

13.  Afterwards,  on  request  of  the  undertaker  (or  other  per- 
son by  him  lawfully  authorized),  which  he  is  required  to  make 
within  six  months  after  the  briefs  were  first  delivered  into  the 
respective  parishes,  on  pain  of  20Z.  to  be  recovered  by  action 
at  law, — the  churchwardens  and  teachers  shall  deliver  to  him 
the  briefs  so  indorsed,  and  the  money  thereon  collected,  taking 
his  receipt  for  the  same  in  some  book  to  be  kept  for  that  pur- 
pose. 

14.  Every  minister,  curate,  teacher,  preacher,  churchwarden, 
chapelwarden,  and  Quaker,  refusing  or  neglecting  to  do  any 
thing  above  required,  shall  forfeit  ^l. ;  to  be  recovered  by  ac- 
tion of  debt,  bill,  plaint,  or  information. 
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15.  And  in  every  parish  or  chapelry,  and  separate  congre- 
gation^ a  register  shall  be  kept  by  the  minister  or  teacher,  o*- 
all  monies  collected  by  virtue  of  such  briefs,  therein  also  in- 
serting the  occasion  of  the  brief,  and  the  time  when  collected, 
to  which  all  persons  at  all  times  may  resort  without  fee. 

16.  And  tne  undertaker  shall  enter  in  a  book  the  number  of 
briefs,  when  signed,  and  sent,  and  whither,  and  when  received 
back. 

17.  And  the  briefs  so  received  back  shall  be  deposited  by 
him  with  the  register  of  the  Court  of  Chancery.  And  if  the 
whole  number  shall  not  be  returned,  the  undertaker  for  every 
one  not  returned  (through  default  of  him  or  his  agents)  shall 
forfeit  50/. ;  unless  he  shall  prove  that  it  was  lost  or  destroyed 
by  inevitable  accident;  and  shall  pay  the  money  collected 
thereon. 

18.  And  the  undertaker  in  two  months  after  he  has  received 
the  money,  and  after  notice  thereof  to  the  sufferers,  shall  ac- 
count before  a  master  in  chancery,  and  shall  be  allowed  all 
just  charges. 

19.  And  if  any  shall  purchase  or  farm  charity  money  on 
briefs^  such  contract  shall  be  void,  and  the  purchaser  shall  for- 
feit 500/.  to  be  recovered  by  action  at  law ;  the  same  to  be  ap*- 
plied  (as  also  the  other  penalties)  to  the  use  of  the  sufierers. 

The  usual  charges  of  suing  out  a  brief,  with  the  collections 
thereupon,  may  be  best  understood  from  an  instance  given. 

For  the  Parish  Church  of  Ravenstondale,  in  the  County  of  [  253  ] 

Jvestmoreland. 

£  s.  d. 
Lodging  the  certificates  .  .  .076 
Fiat  and  signing         .         .         .         .  19    4    2 

Letters-patent 21  18    2 

Printing  and  paper  .  .  .  .  •  16  0  0 
Teller  and  porter        .        •         •        .050 

Stamping 13  12    6 

Copy  of  the  brief  .  .  .  .050 
Portage  to  and  from  the  stampers  .050 
Mats,  &c.  for  packing  .  .  .040 
Portage  to  the  waggons  •  .  .040 
Carriage  to  the  undertaker  at  Stafford  .  1  11  6 
Postage  of  letters  and  certificate  .  .048 
Clerks' fees 2    2    0 


■  £     $•    d» 

Total  of  the  patent  charges  .  •  .    76    3    6 

Salary  for  9986  briefs  at  6d.  each        .  .  .  24d  13    0 

Additional  salary  for  London      .         •  .  .500 

The  whole  charges       .         .  .  .  330  16    6 

VOL.  I.  z 
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Collected  on  9986  briefs  . 

Charges     . 

•  • 

•  • 

•  • 

.    9986 
.      503 

614  IS 
330  16 

d. 
9 
6 

Clear  collection 

S83  16 

S 

Collections    . 
Blanks  • 

Total  number  of  briefis 

.  10,489 

BRUERA,  in  the  French,  bruyere,  in  Domesday  Book  called 
bruceria,  is  an  unprofitable  kind  of  ground,  but  not  wholly 
barren,  for  thereon  sheep  and  beasts  will  browse^  and  some 
poor  people  apply  the  flags  and  turfs  thereof  for  fuel.  And 
this  kind  of  heath  ground  cannot,  without  great  skill,  charge 
[  aSl  ]  and  industry,  be  converted  to  tillage ;  and  therefore  by  the 
statute  of  the  2  &  3  Edw.  6,  c.  IS,  it  is  discharged  from  the 
payment  of  hay  and  corn  tithes  for  seven  years  after  the  im- 
provement It  sendeth  a  flower  in  autumn  (when  all  others 
cease),  which  bees  do  exceedingly  covet.  Some  say  it  is  a 
kind  of  wild  tamarisk.  And  in  Lincolnshire,  a  reli^oua  house 
was  called  Temple  bruer^  becauae  it  was  seated  in  the  heath. 

And  this  is  no  other  than  what  in  the  northern  parts  of 
England  is  called  ling. 


[  255  ]  ISttlL 

Bull,  bulla^  was  a  brief  or  mandate  of  the  pope  or  bishop 
of  Rome,  so  called  from  the  seal  of  lead,  or  sometimes  of  gold, 
affixed  to  it.  To  procure,  publish,  or  put  in  ure  any  of  these, 
is  by  act  of  parliament  made  high  treason. 

Bulla  is  said  by  some  to  mean  a  little  bladder,  whence  it 
was  applied  to  any  tumour,  as  the  boss  of  a  nail  and  a  button 
or  ornament  to  unite  the  different  parts  of  a  garment,  and 
thence  transferred  to  that  seal,  which  was  affixed  in  a  some- 
what similar  shape  to  these  mandates  of  the  popes  (a).  Others, 
with  greater  probability,  derive  the  word  from  the  Greek  0tfXi|, 
concilivm  (&). 

(a)  God.  Can.  R«p.  341:  (6)  Spelm.  in  Veib. 
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1.  As  to  the  original  of  burjriDg  places,  many  writers  have  original  of 
observed,  that  at  the  first  erection  of  churches,  no  part  of  the  pucm.' 
adjacent  ground  was  allotted  for  interment  of  the  dead,  but 
some  place  for  this  purpose  was  appointed  at  a  JEtrther  distance; 
especially  in  cities  and  populous  towns,  where  agreeably  to  the 
old  Roman  law  of  the  Twelve  Tables,  the  place  of  inhumation 
was  without  the  wall,  first  indefinitely  by  the  way  side,  then 
in  some  peculiar  inclosure  assigned  to  that  use.  Therefore 
the  Roman  pontifical,  amongst  other  inventions,  is  in  this  matter 
convicted  of  error,  that  it  makes  Pope  Marcellus,  under  the  [  256  ] 
tyrant  Maxentius,  appoint  twenty-five  churches  in  Rome  to 
bury  martyrs  in ;  when  at  that  time  laws  and  customs  did  for- 
bid all  burial  within  the  city.  Hence  the  Augustine  monastery 
was  built  without  the  walls  of  Canterbury  (as  Ethelbert  and 
Augustine  in  both  their  charters  intimate),  that  it  might  be  a 
dormitory  to  them  and  their  successors,  the  kings  and  arch- 
bishops f(Mr  ever.  This  practice  of  remoter  burials  continued 
to  the  age  of  Gregory  the  Great,  when  the  monks  and  priests 
beginning  to  o£fer  for  souls  departed,  procured  leave,  for  their 
greater  ease  and  profit,  that  a  liberty  of  sepulture  might  be  in 
churches  or  in  places  adjoining  to  them.  This  mercenary  rea- 
son seems  to  be  acknowledged  by  Pope  Gregory  himself,  whilst 
be  allows  that  when  the  parties  deceasing  are  not  burthened 
with  heavy  sins,  it  may  then  be  a  benefit  to  them  to  be  buried 
in  churches,  because  their  firiends  and  relations,  as  often  as 
they  come  to  these  sacred  places,  seeing  their  graves,  may  re* 
member  them  and  pray  to  God  for  them.  After  this,  Cuthbert 
Archbishop  of  Canterbury,  brought  over  from  Rome  this  prac- 
tice into  England  about  the  year  750,  from  which  time  they 
date  the  original  of  churchyards  in  this  island.  This  was  a 
soiBcient  argument  of  the  learned  Sir  Henry  Spelman,  to  prove 
an  inscription  at  Glastonbury  to  be  a  later  forgery,  because  it 
pretends  domirms  ecclenam  ipiom  eaemiterio  dedicaratf  whereas 
there  was  no  cemetery  in  England  till  above  700  years  after 
the  date  of  that  fiction.  The  practices  of  burying  within  the 
churches,  did  indeed  (though  more  rarely)  obtain  before  the 
use  of  churchyards,  but  was  by  authority  restrained  when 
churchyards  were  frequ^t  and  appreciated  to  that  use.  For 
among  those  can<»8  w)uch  seem  to  have  been  made  before 
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Edward  the  Confessor,  the  ninth  bears  this  title,  De  non  sepe- 
liendo  in  ecclesiis,  and  begins  with  a  confession  that  such  a 
custom  had  prevailed,  but  must  be  now  reformed,  and  no  such 
liberty  allowed  for  the  future,  unless  the  person  be  a  priest  or 
some  holy  man,  who  by  the  merits  of  his  past  life  might  de- 
serve such  a  peculiar  favour.  However,  at  the  first  it  was  the 
nave  or  body  of  the  church  that  was  permitted  to  be  a  reposi- 
tory of  the  dead,  and  chiefly  under  arches  by  the  side  of  the 
walls.  Lanfranc,  Archbishop  of  Canterbury,  seems  to  have 
been  the  first  who  brought  up  the  practice  of  vaults  in  chan- 
cels, and  under  the  very  altars,  when  he  had  rebuilt  the  church 
of  Canterbury,  about  the  year  1075  (c). 

[^'*  The  practice  of  sepulture  has  varied  with  respect  to  the 
places  where  performed.  In  ancient  times  caves  seem  to  have 
been  in  high  request ;  then  gardens  or  other  private  demesnes 
of  proprietors ;  inclosed  spaces  out  of  the  walls  of  towns,  or 
by  the  sides  of  roads  (siste  viator) ;  and  finally,  in  Christian 
countries,  churches  and  churchyards,  where  the  deceased  could 
receive  the  pious  and  charitable  wishes  of  the  faithful,  who 
resorted  thither  on  the  various  calls  of  worship  (d)." — Ed.)] 
BaryiDg  in  2,  No  pcrsou  may  be  buried  in  the  church,  or  in  any  part 
T  Q*r7%  ^^  ^^'  without  the  consent  of  the  incumbent  In  some  of  the 
[  Ml  J  fQYcign  canons  it  is  said,  "  without  consent  of  bishop  and  in- 
cumbent;" in  others,  '*  without  consent  ofbishop  or  incumbent." 
But  our  common  law  hath  given  this  privilege  to  the  parson 
only,  exclusive  of  the  bishop,  in  a  resolution  in  the  case  of 
Frances  and  Ley,  H.  IS  Jac.  (e),  that  neither  the  ordinary  him* 
self  nor  the  churchwardens  can  grant  licence  of  burying  to 
any  within  the  church,  but  the  parson  only ;  because  the  soil 
and  freeheld  of  the  church  is  only  in  the  parson,  and  in  none 
other.  Which  right  of  giving  leave  will  appear  to  belong  to 
the  parson,  not  as  having  the  freehold  (at  least  not  in  that  re- 
spect alone),  but  in  his  general  capacity  of  incumbent,  and  as 
the  person  whom  the  ecclesiastical  laws  appointed  the  judge  of 
the  fitness  or  unfitness  of  tliis  or  that  person  to  have  the  favour 
of  being  buried  in  the  church.  For  anciently  (as  was  said) 
the  burying  not  only  in  temples  and  churches,  but  even  in 
cities,  was  expressly  prohibited.  And  afterwards,  when  the 
burying  in  churches  came  to  be  allowed  and  practised,  the 
canon  law  directeth  that  none  but  persons  of  extraordinary 
merit  shall  be  buried  there ;  of  which  merit  (and  by  conse- 
quence of  the  reasonableness  of  granting  or  denying  that  in- 
dulgence) the  incumbent  was  in  reason  the  most  proper  judge, 
and  was  accordingly  so  constituted  by  the  laws  of  the  church, 
without  any  regard  to  the  common  law  notion  of  the  fireehold's 
being  in  him,  which  if  it  proves  any  thing  in  the  present  case, 

(c)  Ken.  Par.  Ant.  592,  593.  Butxard,  2  Cons.  R.  343 ;  3  Phill.  R. 

(<0  [Lord  Stowell,  In  GUbert  v.    348.— £d.] 

(e)  Cro.  Jac.  367. 
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proves  too  much,  that  neither  without  the  like  leave  may  they 
hurj  in  the  churchyard,  because  the  freehold  of  that  is  also 
declared  to  be  in  him  (/). 

Upon  the  like  foundation  of  freehold,  the  common  law  hath 
one  exception  to  this  necessity  of  the  leave  of  the  parson, 
namely,  where  a  burying  place  within  the  church  is  prescribed 
for  as  belonging  to  a  manor  house,  the  freehold  of  which  they 
say  is  in  the  owner  of  that  house,  and  that  by  consequence  he 
hath  a  good  action  at  law  if  he  is  hindered  to  bury  there  (g). 

Yet  nevertheless  the  churchwardens  also  by  custom  may 
have  a  fee  for  every  burial  within  the  church,  by  reason  the 
parish  is  at  the  charge  of  repairing  the  floor  (A). 

But  there  is  good  reason  that  any  parishioner,  at  his  discre- 
tion, shall  not  have  the  liberty  or  burying  there ;  especially 
upon  account  of  the  health  of  the  inhabitants  to  be  assembled 
there  for  religious  worship. 

[|"  In  our  own  country,  the  practice  of  burying  in  churches  Bqryin«  u 
is  said  to  be  anterior  to  that  of  burying  in  what  are  now  called  ^***"^**- 
church  yards,  but  was  reserved  for  persons  of  pre-eminent 
sanctity  of  life  (t)."     But  it  is  much  discountenanced  by  the 
present  policy  of  the  church  (A),  as  injurious  both  to  the  sta- 
bility of  the  fabric  and  the  health  of  the  parishioners  (Z) 

[^But  a  prescription  for  a  right  of  burial  in  a  chancel,  claimed 
as  belonging  to  a  messuage,  was  allowed  in  Waring  v.  Grt/*- 
Ji^A*(TO).— Ed.] 

S.  The  reason  given  by  Gregory  the  Great,  why  it  was  more  Baoing  in 
profitable  to  be  buried  within  the  precincts  of  the  church,  than  y^^lj^^""^ 
at  a  distance,  was,  because  their  neighbours,  as  often  as  they  r  ggg  -i 
come  to  those  sacred  places,  remembering  those  whose  se- 
nulchres  they  behold,  do  put  forth  prayers  for  them  unto  God. 
Which  reason  was  afterwards  transferred  into  the  body  of  the 
canon  law.     And  this  superstition  of  praying  for  the  dead, 
seems  to  have  been  the  true  original  of  churchyards,  as  incom- 
passing  or  adjoining  to  the  church :  which  being  laid  out  and 
inclosed  for  the  common  burial  places  of  the  respective  pa- 
rishioners, every  parishioner  hath  and  always  had  a  right  to  be 
buried  in  them  (n)« 

^'*  About  the  year  750,  spaces  of  ground  adjoining  the 
churches  were  carefully  inclosed,  and  solemnly  consecrated 
and  appropriated  to  the  burial  of  those  who  had  been  entitled 
to  attend  divine  service  in  those  churches,  and  who  now  be- 
come entitled  to  render  back  into  those  places  their  remains  to 
earth,  the  common  mother  of  mankind,  without  payment  for 
the  ground  which  they  were  to  occupy,  or  for  the  pious  offices 


(/)  Gibs.  453.  (/)   [See  too,  4  Hagg.  174.— Ed.] 

(g)  Ibid.  (m)  1  Burr.  440 ;  S.C.2  Ld.  Keo. 

(A)  WaU.  c.  39.  183.] 

(i)  [3  Phill.  R.  349,  Lord  Stowell.]  (n)  Gib.  453.    Concerning  clmrcV 

(k)  [See  Rep.  of  Eccles.  Com.]  yards,  see  tit.  Clmrc),  V. 
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which  solemnised  the  act  of  interment  (o)."    The  Court 
not  grant  a  mandamus  to  compel  a  rector  to  bory  the  corpse  of 
a  parishioner  in  any  particular  part  of  a  churchyard  ( p). — 

Ed.: 

For  by  the  custom  of  England,  any  person  may  be  buried 

in  the  churchyard  of  the  parish  where  he  dies,  without  paying 

any  thing  for  breaking  the  soi\{q)»    But  a  fee  may  be  due  by 

prescription  or  immemorial  custon  (r). 

In  the  case  of  The  King  v.  Taylor ^  it  was  held  that  infor- 
mation was  grantable  against  a  parson  for  opposing  the  burial 
of  a  parishioner  in  the  churchyard  ;  but  as  to  refusing  to  read 
the  service  over  the  deceased,  because  he  was  never  baptised, 
the  court  would  not  interpose ;  that  being  a  matter  cognisable 
in  the  ecclesiastical  court  (5).  [^But  a  custom  in  a  parish  for 
the  inhabitants  to  bury  as  near  as  possible  to  their  ancestors, 
is  bad  (0- — Ed.]] 

But  ordinarily  it  seemeth  that  a  person  may  not  be  buried  in 
the  churchyard  of  another  parish  than  that  wherein  he  died, 
buried  there-  ^t  Icast  without  the  conscnt  of  the  parishioners  or  church- 
wardens, whose  parochial  right  of  burial  is  invaded  thereby, 
and  perhaps  also  of  the  incumbent  whose  soil  is  broken ;  as  in 
the  case  of  The  Churchwardens  of  Harrow  on  the  Hill,  it  is 
said,  that  upon  a  process  against  them  some  years  ago,  for 
suffering  strangers  to  be  buried  in  their  churchyard,  and  their 
appearing  and  confessing  the  charge,  they  were  admonished 
by  the  ecclesiastical  judge,  not  to  suffer  the  same  for  the  future. 

[[Lord  Stowell,  in  Bordin  v.  Calcott(u\  says,  **The  church- 
wardens have  been  blamed  in  argument  for  allowing  strangers 
to  be  buried  there.  This  is  a  permission  undoubtedly  to  be 
sparingly  granted,  since  there  can  be  no  absolute  claim  of  that 
kind.''  In  Littlewood  v.  Williams  (t>),  Gibbs,  C.  J.  said, 
**  The  counsel  for  the  defendant  has  been  thundering  anathemas 
against  the  churchwardens,  who  even  with  the  assent  of  the 
vicar  shall  permit  the  bodies  of  strangers  to  be  deposited  in 
their  churchyard.  If  it  could  be  shown  that  other  parishioners 
sustained  actual  inconvenience,  it  might  be  different ;  but  if 
there  is  not  that  circumstance,  the  churchwardens  have  the  dis- 
cretion lodged  in  them  to  judge  of  the  probability  of  it.  On 
the  evidence  it  does  not  appear  that  the  vicar  has  ever  in- 
ferfered  to  prevent  the  burial  of  strangers  here ;  on  the  con- 
trary, he  has  buried  all  who  have  been  brought,  but  he  claims 
the  whole  burial  fee."  (This  was  the  parish  of  Hendon,  in 
Middlesex.    See  below  "  Fees.")    A  very  eminent  civilian  (the 


(0)  [3  Pbill.  R.  349,  Lorti  Stowell] 
(p)  \Ex parte BlackmorCflK Be K, 
122.] 


(9)  Degge,  jp.  1,  c.  12. 
(r)   Vide  infra,  9. 


(«)  Serj.  HiU'a  MSS.  (7  D.  278.) 
(t)  {Fryer  v.  Johmon,  2  Wik.  28.] 
(«)  [1  Conrist.  R.  17.] 
(v)  [6  Taunt.  277.] 
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late  Dr.  Harris)  gave  the  following  opinion  when  consulted 
upon  this  subject : — 

[[''  I  apprenend  the  churchyard  of  a  parish  belongs  in  di&  opiniooi 
ferent  ways  both  to  the  minister  and  the  churchwardens ;  for  civinlnrii 
I  take  the  soil  or  surface  to  belong  in  general  to  the  minister,  to  ^e  aighr 
and  the  interior  part  to  the  parishioners  for  burial ;  and  con*  ^^  ^'^^ 
sequently  I  think  that  no  foreigner  or  outdweller  ought  to  be 
buried  in  the  churchyard  of  the  parish  mentioned  in  this  case 
(unless  when  a  traveller  or  accidental  comer  happens  to  die 
there),  without  the  consent  both  of  the  minister  and  the  church* 
wardens.    Neither  do  I  apprehend  that  the  friend  or  repre- 
sentative of  any  parishioner  can  have  a  right  to  claim,  on  the 
part  of  the  deceased,  more  ground  than  may  be  sufficient  for 
nis  burial,  for  the  usual  and  ordinary  allowance  $  and  that  if  a 
larger  portion  of  ground  should  be  expected,  an  application 
ought  to  be  made  to  the  minister  and  the  churchwardens ;  and 
that  if  a  vault  should  be  wanted  (see  below,  '  Vaults/  &c.)  by 
the  friends  of  a  deceased  person,  whether  foreigner  or  parish!* 
oner,  an  application  ought  to  be  made  to  the  Bishop's  Court  when  a 
for  a  faculty^  which  is  never  granted  without  decreeing  and  necewj* 
causing  public  notice  to  be  given  to  the  parishioners  of  what  'nd  how  u 
is  intended  to  be  done.     I  need  not  now  add,  that  the  Rev.  obtained. 
Mr.  L.  has  acted  unwarrantably  if  he  persuaded  Mr.  F.  that  no 
other  authority  than  that  of  the  minister  was  necessary.    The 
process,  however,  should  be  taken  out  against  Mr.  F«  (the 
stranger  who  erected  the  vault)  if  it  is  the  wish  of  the  church- 
wardens, either  to  oblige  him  to  reinstate  the  churchyard,  or 
to  apply  for  a  faculty  to  confirm  what  has  been  done ;  and  the 
method  of  proceeding  should,  I  apprehend,  be  by  articles, 
charging  him  with  having  removed  the  remains  of  deceased 
persons,  and  having  dug  and  bricked  a  vault  of  such  and  such 
dimensions,  without  a  faculty,  &c.    As  to  the  neglect  of  read- 
ing prayers  on  parliamentary  holidays  and  other  days,  according 
to  the  custom  of  the  church,  the  proceedings  should  be  by 
articles,  and  the  rector  may  also  be  articled  against  at  the  same 
time,  for  having  given  leave  to  make  vaults  in  the  churchyard, 
and  having  assumed  the  power  and  office  of  the  ordinary,  by 
assuring  the  persons  who  applied  to  him,  that  no  other  autho- 
rity than  his  own  was  requisite. 

''  Geo.  Harris. 
Doctors  Commons,  13th  Jan.  1780." 

[[So  in  one  of  tbe'MS.  opinions  of  Dr.  Swabey :  **  Though 
the  clergyman  only  has  the  right  of  permitting  a  burial  in  3ie 
churchy  yet  the  churchwardens  may  have  a  fee  for  repairing 
the  pavement.  The  clergyman  cannot  refuse  to  bury  anybody 
dying  in  the  parish,  which  is  of  right  the  proper  cemetery  for 
their  reception,  though  he  may  claim  his  ordinary  fee.''   1  w5. 
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But  where  a  parishioner  dieth  in  his  journey,  or  otherwise, 
out  of  the  parish,  perhaps  it  may  be  otherwise  :  as  it  seemeth 
to  be,  where  there  is  a  family  vault  or  burying  place  in  the 
church,  or  chancel,  or  aisle  thereof. 
Whdber  4,  By  the  civil  law,  dead  bodies  ought  not  to  be  hindered 

be  undercd  from  burial  for  debt,  as  vulgarly  supposed  ;  which  seemed  to 
for  Debt.  1,^  allowed  by  the  law  of  the  Twelve  Tables  (x). 
[  ^59  ]  No  law  of  the  Twelve  Tables  handed  down  to  us  allows  a 
dead  body  to  be  arrested  for  debt,  although  a  famous  law  of 
the  third  table  gave  to  creditors,  according  to  most  interpreters, 
a  singular  power  of  cutting  into  pieces  the  body  of  a  living 
debtor,  who  after  a  certain  process  refused  to  pay.  On  the 
contrary,  the  tenth  table  prescribes  imperatively  the  various 
solemnities  which  were  to  be  observed  in  the  burial  of  the 
dead ;  and  a  law  of  the  digest  protects  from  citation  even  per- 
sons who  are  employed  in  performing  the  funeral  rites  (y). 
That  this,  however,  had  been  attempted  in  later  times,  probably 
(to  use  the  expression  of  Lord  Mansfield  on  another  sub- 
ject) (z),  in  order  to  torture  the  compassion  of  friends^  is  ap- 
parent from  the  rescript  of  the  Emperor  Justin,  which  enacts, 
that  obligations  entered  into  on  that  account  shall  be  void,  and 
inflicts  a  penalty  on  those  who  exact  them  (a).  But  Huber, 
although  he  is  clear  that  a  dead  body  cannot  be  kept  from 
burial,  thinks  that  creditors  may,  by  an  arrest,  prevent  the  re- 
lations of  the  deceased  from  carrying  the  corpse  to  a  distant 
family  monument  His  words  are,  Hactenus  religio  tenet  fie 
sepultura  impediatur;  qvjo  minus  autem  si  cognati  alio  coda- 
vera  transferrer  monumentisque  avitis  inferre  velint  id  arresto 
impediatur  nihil  obstare  videtur,  neque  non  sit  aliquando  (&). 
The  funeral  of  Sir  Barnard  Turner,  in  1784,  proceeding  from 
London  to  Hertfordshire,  was  said  to  have  been  stopped  by  an 
arrest  of  his  body,  till  his  friends  entered  into  engagements  for 
his  debts.  But  whether  this  could  be  done  legally  may  well  be 
doubted ;  for  that  such  an  arrest  cannot  be  made  on  mesne 
process,  to  compel  an  appearance,  is  clear  from  the  nature  of 
the  thing  itself,  and  from  the  statute  of  Geo.  3,  quoted  by  our 
author ;  and  that  a  dead  body  cannot  be  taken  in  execution  on 
a  capias  ad  satisfaciendum  should  appear  from  this,  that 
though  the  writ  directs  the  sheriff  to  nave  the  body  of  the 
debtor  at  Westminster  on  the  day  of  the  return^  without  speci- 
fying whether  he  be  dead  or  living,  yet  it  states  the  reason  to 
be  in  order  to  satisfy  the  plaintiff  for  his  debt.  But,  by  the 
death  of  the  debtor,  all  his  property  is  vested  in  others,  namely, 
his  heir  and  personal  representatives ;  he  cannot,  therefore,  sa- 
tisfy the  creditor  out  of  his  property,  and  that  his  body  afier 

(x)  Wood,  Civ.  L.   143,  144;    2    add.  Nov.  60,  (which  renders  the  ere- 

Domat,  628.  ditors  infamous),  with  the  expositions 

(y)  Dig.  2,  4,  2.  of  Cujadus,  torn.  3. 

(x)  Doug.  Rep.  696.  (b)  Prselect  ad  Pand.  lib.  2^  tit.  2, 

(a)  Cod.  9,  19,  6,  cum  Auihen.    de  Arresto  personali,  6. 
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death  can  be  no  satisfaction^  seems  to  be  the  opinion  of  the  whether 
legislature  in  the  stat.  21  Jas.  1,  c.  24,  which  provides^  that  if  Sl'hr^'^ 
a  debtor  die  in  execution^  the  persons  at  whose  suit  he  stands  f^o^  i>ebi. 
charged  may  sue  out  new  execution  against  his  lands  and 
goods.     Extravagance,  however,  in  the  funeral  expenses  may 
amount  to  a  devastation  of  the  substance  of  the  deceased,  for 
which  the  executors  or  administrators  will  be  alone  answer- 
able (c). 

[[In  Jones  against  Ashbumham,  4  East,  465,  Lord  Ellen- 
borough,  discussing  the  sufficiency  of  a  consideration  to  support 
a  promise,  said,  "  As  to  the  case  there  {d)  cited  by  him  (C.  J. 
Hyde)  of  a  mother  who  promised  to  pay  on  forbearance  of  the 
plaintiff  to  arrest  the  dead  body  of  her  son,  which  she  feared 
he  was  about  to  do ;  it  is  contrary  to  every  principle  of  law 
and  moral  feeling.  Such  an  act  is  revolting  to  humanity  and 
illegal,  and  therefore  any  promise  extorted  by  the  fear  of  it 
could  never  be  valid  in  law.     It  might  as  well  be  said,  that  a 

{promise  in  consideration  that  one  should  withdraw  a  pistol 
irom  another's  breast,  could  be  enforced  against  the  party 
acting  under  such  unlawful  terror." — Ed.)] 

And  Lindwood  says,  heretofore  the  law  was,  that  the  burial 
of  a  dead  person  might  be  delayed  for  debt;  but  this  was   [  260  ] 
afterwards  abolished ;  for  death  dissolved  all  things ;  and  albeit 
a  man  in  his  life-time  may  in  some  cases  be  imprisoned  for 
debt,  yet  his  dead  body  shall  not  be  disturbed  (e). 

And  this  seemeth  to  be  implied  in  the  statute  of  the  SS  Geo. 
2,  c.  28,  which  requires  the  bailiff  arresting  any  person  for 
debt,  not  to  carry  him  to  any  alehouse  or  other  such  place 
without  his  free  consent ;  and  requires  the  bailiff  to  deliver  to 
the  person  arrested,  a  copy  of  the  clauses  in  the  said  act  re- 
lating to  arrests ;  and  many  other  such  particulars :  none  of 
which  are  in  any  respect  applicable  to  a  dead  person. 

But  although  the  interment  of  a  dead  person  may  not  be 
hindered  for  debt,  yet  after  attainder  for  treason  or  felony,  and 
before  execution,  a  person,  though  in  some  respects  he  is  said 
to  be  civiliter  martuus,  yet  is  liable  to  be  charged  at  the  suit 
of  his  creditors.  As  was  the  case  of  JEneas  Macdanald, 
attainted  of  treason  committed  by  him  in  the  year  1745.  Upon 
which  occasion  Sir  Michael  Foster  observes,  that  the  person  of 
a  man  under  attainder  is  not  absolutely  at  the  disposal  of  the 
crown.  It  is  so  for  the  ends  of  public  justice,  but  for  no  other 
purpose.  The  king  may  order  execution  to  be  done  upon  him 
according  to  law,  notwithstanding  he  may  be  charged  in  cus- 
tody at  the  suit  of  creditors.  But  till  execution  is  done,  his 
creditors  have  an  interest  in  his  person  for  securing  their  debts. 
And  he  himself,  as  long  as  he  liveth,  is  under  the  protection 

(e)  2  Bio.  Com.  508.  (e)  Lind.  278. 

(d)  Quick  V.  CopUtm,  I  Lev.  161. 
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Bariii  of       of  the  law.    To  kill  him  without  warrant  of  law  is  murder ; 

uid'iUbeL  for  which  the  murderer  is  liable  to  a  prosecution  at  the  suit  of 
the  crown^  and  likewise  to  an  appeal  at  the  suit  of  the  widow. 
For  though  his  heir  is  barred  by  the  attainder,  which  cor- 
rupteth  his  blood,  and  dissolveth  all  relations  grounded  on 
consanguinity,  yet  the  relation  grounded  on  the  matrimonial 
contract  continueth  till  death.  And  if  a  person  under  an  at- 
tainder be  beat  or  maimed,  or  a  woman  in  the  like  circum* 
stances  ravished,  they  may,  after  a  pardon,  maintain  an  action 
or  appeal,  as  their  cases  respectively  may  require.  And  though 
before  a  pardon,  they  are  disabled  to  sue  in  their  own  names, 
there  seems  to  be  no  doubt  but  that  they  are  entitled  to  pro- 
secute, according  to  the  nature  of  their  respective  cases,  in  the 
name  of  the  king;  who  will  do  equal  right  to  all  his  sub- 
jects (/). 

In  the  same  year,  1746,  a  remarkable  case  happened  after 
the  rebel  assizes  at  Carlisle,  where  some  of  the  rebels  died 

[  261  ]  after  their  attainder,  and  before  execution.  The  question  was, 
whether  they  should  be  admitted  to  Christian  burial  ?  And  the 
then  lord  bishop  of  the  diocese  requested  the  opinion  of  a  very 
learned  gentleman ;  who  made  the  following  remarks  and  ex- 
tracts for  his  lordship's  consideration  : 

It  is  certain,  that  after  execution,  the  bodies  being  at  the 
king's  disposal,  are,  for  the  public  example,  and  for  the  greater 
terror  unto  others,  never  admitted  to  Christian  burial ;  and  this 
seemeth  to  have  been  the  law  of  the  Church  of  England  from 
two  ancient  canons,  by  the  former  of  which  it  is  ordained  as 
follows  :  "  Concerning  those  who  by  any  fault  inflict  death 
upon  themselves,  let  there  be  no  commemoration  of  them  in 
the  oblation,  as  likewise  for  them  who  are  punished  for  their 
crimes ;  nor  shall  their  corpses  be  carried  unto  the  grave  with 

Esalms."  By  the  latter — "  If  any  shall  voluntarily  kill  himself 
y  arms,  or  by  any  instigation  of  the  devil,  it  is  not  permitted 
that  for  such  a  person  any  masses  be  sung,  nor  shall  his  body 
be  put  into  the  ground  with  any  singing  of  a  psalm,  nor  shall 
he  be  buried  in  pure  sepulchre.  The  same  shall  be  done  to 
him,  who  for  his  guilt  endeth  his  life  by  torments,  as  a  thief, 
murderer,  and  betrayer  of  his  lord  {g). " 

But  before  execution,  the  case  seemeth  to  be  difierent.  Mr. 
Hawkins  says,  that  judgment  in  high  treason  is,  that  he  shall 
be  carried  back  to  the  place  from  whence  he  came,  and  from 
thence  be  drawn  to  the  place  of  execution,  and  be  there  hanged 
by  the  neck,  and  cut  down  alive,  and  that  his  entrails  be  taken 
out  and  burnt  before  his  face,  and  his  head  cut  off,  and  his 
body  divided  into  four  quarters  and  disposed  of  at  the  king's 
pleasure  (A), 

( f)  Foster's  Crown  Law,  62.  A.D.   740,  No.  96,  &    A.D.  963, 

)  Canones  editi  sub  Edgaro  rege :     No.  24. 
'       Concil.  225,  232  ;   Johns.        (A)  2  Haw.  443. 


(g)Ci 
1   Wilk. 


And  Lord  Coke  says^  Albeit  judgment  be  given  against  a 
man  in  case  of  treason  or  felony^  yet  his  body  is  not  forfeited 
to  the  kingy  but  until  execution  remaineth  his  own  ;  and  there- 
fore before  execution^  if  he  be  slain  liithout  authority  of  law, 
his  wife  shall  have  an  appeal ;  for  notwithstanding  the  attain- 
der he  remained  her  husband  (i). 

So  if  a  man  commit  treason,  and  after  judgment  become  of 
non  sane  memory,  he  shall  not  be  executed ;  for  it  cannot  be 
example  to  others  (A). 

So  if  the  gaoler  keep  a  prisoner  more  straitly  than  he  ought 
of  right,  whereof  the  prisoner  dieth,  this  is  felony  in  the  gaoler 
by  the  common  law;  and  this  is  the  cause,  that  if  a  prisoner  [  ^2  ] 
die  in  prison,  the  coroner  ought  to  sit  upon  him  (/ )« 

And  particularly  that  the  church  admitted  such  persons  to 
Christian  burial,  seeroeth  somewhat  evident,  in  that  she  admits 
them  to  the  receiving  of  the  holy  communion,  and  other  rites 
of  the  church,  during  the  time  of  their  condemnation,  and  ap- 
proves of  the  ministers  of  the  Church  of  England  attending 
them  to  the  last  extremity. — And  these  rebels  were  admitted 
to  Christian  burial. 

[[Burial  in  the  parish  church  yard  is  a  common  law  right  Mode  or 
inherent  in  the  parishioners,  but  the  mode  of  burial  is  of  eccle-  ISieliliiicai 
siastical  cognizance,  and  therefore  the  Court  refused  a  man-  cogtiiwnce. 
damus  to  inter  the  body  of  a  parishioner  in  an  iron  coffin  (m). 
This  was  the  celebrated  case  which  afterwards  formed  the  sub- 
ject of  one  of  Lord  Stowell's  most  elaborate  judgments,  and  from 
which  some  extracts  have  already  been  made  under  this  title, 
— the  case  of  Gilbert  v.  Buzzard  (n).  Lord  Stowell  permitted 
the  interment  of  bodies  in  patent  iron  coffins,  subject  to  an 
increased  rate  of  payment  to  the  parish.  Some  involucra  or 
coverings  (he  said)  have  been  deemed  necessary  in  all  civilised 
and  Christian  countries,  but  .chests  or  trunks  containing  the 
bodies  descending  along  with  them  to  the  grave  and  remaining 
there  till  their  own  decay,  cannot  plead  either  the  same  ne- 
cessity or  same  general  use.  In  our  own  countries,  the  use 
of  coffins  is  extremely  ancient,  though  most  probably  by  no 
means  general;  they  are  not  nominatimy  or  directly  required  by 
any  authority  whatever ;  and  it  is  to  be  observed,  that  in  the 
funeral  service  of  the  Church  of  England  there  is  no  mention, 
indeed,  there  is  rather  an  apparently  studious  avoidance  of  any 
mention  of  coffins.  It  is  tnroughout  the  ^  whole  service  the 
corpse  or  the  body.  Funerals  were  anciently  coffined  and  «n- 
coffined,  and  were  charged  for  accordingly.  From  which  I 
might  venture  to  draw  this  conclusion,  that  even  at  that  time 
(1627),  it  was  recognized  as  not  unjust,  that  where  the  deceased 
by  the  use  of  his  coffin  took  a  larger  occupancy  of  the  ground, 

ft)  3  InBt  215.  (m)  IRex  v.  Coleridge,  2  B.  &  A. 

[k)  3  Inst.  4  806 ;  1  Chitt.  588.— £d.1 

[I)  3  Inst.  91  (n)  FS  Phill.  335 ;  2  Connit.  R. 

338.^£d.] 
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he  should  compensate  the  parish  by  an  increased  paymebt." 
-Ed.I 
Baryinein  5.  By  the  30  Car.  2,  st.  1,  c.  3,  s.  3,  "  For  the  encourage- 
Wooiien.  ment  of  the  woollen  manufactures,  and  prevention  of  the  ex- 
portation of  money  for  the  importing  of  linen,  it  is  enacted,  that 
no  corpse  of  any  person  shall  be  buried  in  any  shirt,  shift,  sheets 
or  shroud  or  any  thing  whatsoever,  made  or  mingled  with  flax, 
hemp,  silk,  hair,  gold  or  silver,  or  in  any  stuff  or  thing  other 
than  what  is  made  of  sheep's  wool  only,  on  pain  of  6Z.  (o)  '* 

Sect.  4.  *'  And  all  persons  in  holy  orders,  deans,  parsons, 
deacons,  vicars,  curates,  and  their  substitutes,  shall  take  an 
account  and  keep  a  register  of  every  person  buried  within 
their  respective  precincts,  or  in  such  common  burial  places  as 
their  respective  parishioners  are  usually  buried ;  and  one  of  the 
relations  of  the  party  deceased,  or  other  credible  person  shall, 
within  eight  days  next  afler  the  interment,  bring  an  affidavit  in 
writing  under  the  hands  and  seals  of  two  or  more  witnesses,  and 
under  the  hand  of  the  magistrate  or  officer  before  whom  the 
same  was  sworn  (for  which  nothing  shall  be  paid),  to  the  mi- 
nister or  parson,  that  the  said  person  was  not  put  in,  wrapt  or 
wound  up,  or  buried,  in  any  shirt,  shift,  sheet  or  shroud  made 
or  mingled  with  flax,  hemp,  silk,  hair,  gold  or  silver,  or  other 
than  what  is  made  of  sheep's  wool  only;  or  in  any  coffin  lined 
or  faced  with  any  cloth,  stuff,  or  any  other  thing  made  or  min- 
gled with  flax,  hemp,  silk,  hair,  gold  or  silver,  or  any  other 
material,  but  sheep's  wool  only.  And  if  no  relation  of  the 
party  buried,  or  otner  person,  shall  bring  an  affidavit  as  afore- 
said to  the  parson  or  minister  within  the  time  aforesaid,  then 
the  goods  and  chattels  of  the  party  deceased  shall  be  liable 
to  the  said  forfeiture  of  51.  to  be  levied  by  way  of  distress  and 
sale  thereof,  by  warrant  of  the  chief  magistrate  in  a  town  cor- 
porate, or  any  justice  of  the  peace,  or  in  default  thereof,  by  like 
distress  and  sale  of  the  goods  of  the  person  in  whose  house  the 
party  died,  or  of  any  that  had  a  hand  in  putting  such  person 
into  any  shirt,  shift,  sheet,  shroud  or  coffin,  contrary  to  this  act, 
or  did  order  or  dispose  the  doing  thereof;  and  in  case  such  per- 
[  £63  ]  son  were  a  servant,  and  died  in  the* family  of  his  master  or 
mistress,  the  same  shall  be  levied  on  the  goods  of  such  master 
or  mistress ;  and  if  such  person  died  in  the  family  of  his  father 
or  mother,  then  the  same  to  be  levied  on  the  goods  of  such 
father  or  mother ;  which  said  forfeiture  shall  be  levied,  paid  and 
allowed  out  of  the  estate  of  the  deceased  person,  before  any 
statute,  judgment,  debt,  legacy,  or  other  duty  whatsoever." 

Sect.  5.  ''  The  said  affidavit  to  be  made  or  taken  before  a 
justice  of  the  peace,  or  master  of  chancery,  mayor  or  other 
chief  officer  of  the  city,  county,  borough,  corporation  or  market 
town  where  the  party  was  buried,  who  shall  administer  the 

(o)  [Lord  Stowell  remarks  that  this    should  he  used.    2  Consist.  R.  346. — 
statute  does  not  require  that  oofBns    £d.] 
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said  oath,  and  attest  the  same  under  their  hands  upon  such 
aflSdavity  gratis.  And  if  no  such  affidavit  shall  be  brought  to 
the  minister  where  the  party  was  buried  within  eight  days,  such 
mmister  shall  forthwith  give  or  cause  notice  thereof  to  be  given 
in  writing  under  his  hand,  to  the  churchwardens  or  overseers 
of  the  poor  of  such  parish,  who  shall  within  eight  days  after 
such  notice,  repair  to  the  chief  magistrate  in  a  town  corporate, 
if  such  party  was  buried  there,  or  else  to  any  justice  of  the 
peace,  who  upon  the  certificate  thereof  from  such  minister, 
shall  forthwith  grant  a  warrant  for  levying  the  forfeiture;  half 
of  which  forfeiture  shall  be  to  the  poor  of  the  parish  where  the 
party  shall  be  buried,  and  half  to  him  that  shall  sue  for  the 
same,  to  be  recovered  by  warrant  of  the  chief  magistrate  or 
any  justice  of  the  peace,  in  the  city,  town  corporate  or  county 
where  such  party  was  buried." 

Sect.  6.  ''And  if  any  minister  shall  neglect  to  give  notice  to 
the  churchwardens  or  overseers  of  the  poor  as  aforesaid,  or  not 
give  unto  them  a  note  or  certificate  under  his  hand  testifying 
that  such  affidavit  and  certificate  was  not  brought  to  him 
within  the  time  limited ;  or  if  the  churchwardens  or  overseers 
of  the  poor  shall  not  within  eight  days  after  the  receipt  of  such 
certificate,  repair  to  such  chief  magistrate  or  justice  of  the 
peace  with  such  certificate,  and  show  the  same  to  him,  and 
demand  his  warrant  thereupon  for  levying  the  forfeiture  ;  and 
if  such  chief  magistrate  or  justice  of  the  peace  shall  neglect 
his  duty  in  not  issuing  his  warrant  for  levying  the  same,  he 
shall  forfeit  5^.  to  be  recovered  by  him  that  shall  sue,  with 
full  costs,  so  as  the  suit  be  commenced  within  six  months,  one- 
fourth  to  the  kinff,  two-fourths  to  the  poor  of  the  parish  where 
the  offender  shall  dwell,  and  one-fourth  to  him  who  shall  sue." 

Sect.  7.  "And  the  minister  of  every  parish  shall  keep  a  re-  [  264  ] 
gister  in  a  book  to  be  provided  at  the  charge  of  the  parish,  and 
make  a  true  entry  of  all  burials  within  his  parish,  and  of  all 
affidavits  brought  to  him  as  aforesaid;  and  where  no  such  affi- 
davit shall  be  brought  to  him  within  such  time,  he  shall  enter 
a  memorial  thereof  in  the  said  registry,  against  the  name  of  the 
party  interred,  and  of  the  time  when  he  notified  the  same  to  the 
churchwardens  or  overseers  of  the  poor." 

Sect.  8.  "  And  when  the  overseers  do  give  up  their  accounts 
to  the  justices,' they  shall  give  an  account  of  the  name  and  qua- 
lity of  every  person  interred  within  the  parish  firom  the  time  of 
their  former  account,  and  of  such  certificates  as  came  to  their 
hands  firom  the  minister  of  the  said  parish,  and  of  their  levying 
the  penalties,  and  of  the  disposal  thereof,  on  pain  of  51.  by 
warrant  of  distress  by  the  said  justices  or  two  of  them ;  and  no 
account  of  the  said  overseers  of  the  poor  shall  be  allowed  until 
they  shall  therein  account  for  the  burials  within  their  respective 
parishes^  as  is  before  directed." 
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Sect  9.  *'  Provided  that  no  penalty  shall  be  incurred  by 
reason  of  any  person  that  died  of  the  plague.*' 

And  by  the  82  Car.  S,  c.  !>  s.  3,  **  Where  no  justice  of  the 
peace  shall  reside  or  be  to  be  found  in  any  parish  where  any 
person  shall  be  interredi  the  parsons,  vicars  and  curates  in 
every  parish  or  chapel  of  ease,  within  the  county  where  any 
party  shall  be  interred  (except  only  the  parson,  vicar  and  curate 
of  the  parish  or  chapel  of  ease  where  the  party  is  interred),  shall 
administer  the  said  oaths  or  affidavits,  and  attest  the  same  un^ 
der  their  hands  gratis." 

Farm  of  the  aforeecdd  Affidavit 

Westmore- 1     Be  it  remembered,  that  on  the day  of  A,  W* 

land.      3  of yeoman,  and  B,  W,  of yeoman,  being  two 

credible  persons,  do  make  oath.  That  A.  D.  late  of  ■         m  the  parish 

of fii  the  county  aforesaid,  on  the  day  of  this  present  month 

of was  not  pui  in,  wrapt  or  wound  up,  or  buried  m  asiy  shni, 

shift,  sheet  or  shroud,  made  or  mingled  with  flax,  hewip,  sUk,  Aatr,  gM 
or  silver,  or  other  than  what  is  made  of  sheep's  wool  tmlv,  or  m  amy 
coffin  lined  or  faced  with  any  cloth,  stuff,  or  any  other  thing  whaisa^ 
[  265  ]  ever,  made  or  mingled  withfiax,  hemp^  siUc,  hair,  goldor  siher,orsmy 
other  material  but  sheep's  wool  only, 

A.  W. 

B.W. 

Swam  before  me,  being  one  of  his  Majesiy^s  justices  qf 

the  peace  for  the  said  county  [or,  vicar  of in  the 

said  county,  there  being  no  justices  of  the  peace  residing 

{or  to  be  found)  in  the  said  parish  of ]  the  day 

and  year  abovesaid.  J.  P. 

Farm  of  the  Minister's  Notice  of  the  Affidavit  not  being 

brought, 

Westmore"  )      To  the  churchwardens  and  aeereeers  of  the  poor  if  the 

land,     3  parish  of in  the  said  county. 

I,  A.  M.  minister  of  the  parish  of aforesaid,  in  the  county  afore^ 

said,  do  hereby  give  you  notice,  that  on  the day  of the  body 

of  A.  D.  was  buriea  within  the  said  parish,  and  that  no  person  what- 
soever  hath  brought  to  me  any  affidavit  pursuant  to  the  statute  made 
for  burying  in  woollen. 

Witness  my  hand,  the day  of*^^^. 

Minuter  not  6.  Can.  68,  *'  No  minister  shall  refuse  or  delay  to  bury  any 
bqhIiI'^x-  corpse  that  is  brought  to  the  church  or  churchyard  (convenient 
uin  c^flV  ^turning  being  given  him  thereof  before),  in  such  manner  and 
form  as  is  prescribed  in  the  Book  of  Common  Prayer.  And  if  he 
shall  refuse  so  to  do,  except  the  party  deceased  were  denounced 
excommunicated  mofori  excammunioaiione,  for  some  grievous 
and  notorious  crime,  and  no  man  able  to  testify  of  his  repent- 
ance, he  shall  be  suspended  by  the  bishop  of  the  diocese  from 
his  ministry,  by  the  space  of  three  months." 
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Were  denounced  exeommunicaied,']  But  by  the  rubric  be-  « inbtcr  aot 
fore  the  office  for  burial  of  the  dead,  the  said  office  likewise  Baril^x- 
shall  not  be  used  for  any  that  die  unbaptized,  or  that  have  laid  ^^^J^ 
violent  hands  upon  themselves* 

And  no  man  able  to  testify  of  ki$  repentanceJ]  But  where 
sufficient  evidence  did  appear  to  the  bishop  of  such  person's 
repentance,  commissions  have  been  granted,  both  before  and 
since  the  Reformation,  not  only  to  bury  persons  who  died  ex^ 
communicate,  but  in  some  cases  to  absolve  them  in  order  to 
Christian  burial  (o). 

There  were  anciently  other  causes  of  refusal  of  burial,  par-  [  266  ] 
ticularly  of  heretics,  against  whom  there  was  an  especial  pro- 
vision in  the  canon  law,  that  if  they  continued  in  their  heresy, 
they  should  not  have  a  Christian  burial:  of  which  we  have  a 
remarkable  instance  a  little  before  the  Reformation,  in  the 
case  of  one  TVacy,  who  was  publicly  accused  in  convocation  of 
having  expressed  heretical  tenets  in  his  will ;  and  being  found 
guilty,  a  commission  was  issued  to  dig  up  his  body,  which  was 
accordingly  done. 

Also  persons  not  receiving  the  holy  sacrament,  at  least  at 
Easter,  were  excluded  from  Christian  burial  by  a  decree  of 
the  fourth  Lateran  council,  which  became  afterwards  a  law  of 
the  English  Church. 

In  like  manner,  persons  killed  in  duels,  tilts  or  tournaments. 

But  at  this  day  it  seemeth  that  these  prohibitions  are  re- 
strained to  the  three  instances  before  mentioned ;  of  persons 
excommunicate,  unbaptized,  and  that  have  laid  violent  hands 
upon  themselves. 

And  of  this  last  sort  are  to  be  understood,  not  all  who  have 
procured  death  unto  themselves,  but  who  have  done  it  volun- 
tarily, and  consequently  have  died  in  the  commission  of  a  mor* 
tal  sin ;  and  not  idiots,  lunatics,  or  persons  otherwise  of  insane 
mind. 

The  first  ecclesiastical  rule  which  occurreth  as  to  this  matter 
is  the  S4th  canon  of  the  first  council  of  Braga,  in  the  year  563 ; 
which  forbids  any  burial  service  for  those  qui  violentam  sibi 
ipsis  inferunt  mortem.  But  in  Wilkins's  Councils  (p),  the  5th 
chapter  of  the  2nd  book  of  the  Poenitential  of  Egbert,  arch« 
bishop  of  York,  written  about  the  year  760,  (which  chapter  is 
plunly  taken  from  the  canon  of  Braga,)  adds  this  limitation, 
"  If  they  do  it  by  the  instigation  of  the  devil."  And  at  p.  232, 
the  15th  of  the  canons  published  in  King  Edgar's  time,  about 
the  year  960,  adds  a  further  limitation,  "  If  they  do  it  volun" 
tarily  by  the  instigation  of  the  devil."  These  two  authorities 
Wheatley  on  the  Common  Prayer  quotes  from  Johnson's  col- 
lection, to  prove  that  our  old  ecclesiastical  laws  make  no  ex- 
ception in  favour  of  those  who  kill  themselves  in  distraction. 

(o)  Gibs.  450.  (p)  Vol.  L  p.  129. 
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MiDi«tcr  Boc  But  they  prove,  even  as  they  stand  in  Johnson,  that  sach  were 
jsVitlTrx-  not  comprehended  under  those  laws.  And  accordingly,  the 
^p'^^-  Decretum  of  Gratian  (g),  inserting  the  canon  of  Braga,  adds 
"^  to  it  "  voluntaries^   And  the  note  there  is, "  «eci»,  n  perfwro^ 

rem :  tunc  mm  itnputaretur** 
[  267  ]  Now  we  shoula  not,  without  necessity,  understand  our  own 
rubric  to  be  so  much  severer  than  the  preceding  constitutioiui, 
as  to  place  mad  people  in  the  same  rank  with  excommunicate 
and  unbaptized  persons,  and  to  punish  a  poor  creature  for 
what  in  him  indeed  was  no  crime. 

The  proper  judges  whether  persons  who  died  by  their  own 
hands  were  out  of  their  senses  are,  doubtless,  the  coroner's 
jury.    Or  if  the  body  cannot  be  viewed,  the  justices  in  session 
may  inquire  of  the  felony  (r) ;  but  their  finding  is  traversable. 
The  minister  of  the  parish  hath  no  authority  to  be  present  at 
viewing  the  body,  or  to  summon  or  examine  witnesses.    And 
therefore  he  is  neither  entitled  nor  able  to  judge  in  the  affiur; 
but  may  well  acquiesce  in  the  public  determination  without 
making  any  private  inquiry.     Indeed,  were  he  to  make  one, 
the  opinion  which  he  might  form  from  thence,  could  usually 
be  grounded  only  on  common  discourse  and  bare  assertion. 
And  it  cannot  be  justifiable  to  act  upon  these,  in  contradiction 
to  the  decision  of  a  jury  after  hearing  witnesses  upon  oath. 
And  though  there  may  be  reason  to  suppose  that  the  coroner's 
jury  are  frequently  favourable  in  their  judgment,  in  considera- 
tion of  the  circumstances  of  the  deceased's  family  with  respect 
to  the  forfeiture ;  and  their  verdict  is  in  its  own  nature  travers- 
able: yet  the  burial  may  not  be  delayed  until  that  matter, 
upon  trial,  shall  finally  be  determined.    But  on  acquittal  of 
the  crime  of  self-murder  by  the  coroner's  jury,  the  body  in 
that  case  not  being  demanded  by  the  law,  it  seemeth  that  a 
clergyman  may  and  ought  to  admit  that  body  to  Christian 
burial.   The  inquisition  of  the  coroner,  upon  view  of  the  body, 
is  not  traversable  by  the  executors  or  administrators  of  the 
deceased ;  but  evidence  shall  be  heard  by  him  to  prove  the 
deceased  non  compos^  which,  if  he  refuse,  the  inquisition  may 
be  quashed  by  the  King's  Bench,  who  are  the  sovereign  coro- 
ners («)• 
Boriai  or  [[By  4  Geo.  4,  c.  52,  it  is  enacted  that  fi*om  and  afler  8th 

saicidei.  July,  1823,  it  shall  not  be  lawful  for  any  coroner  or  other 
officer  having  authority  to  hold  inquests,  to  issue  any  warrant 
or  other  process  directing  the  interment  of  the  remains  of  per- 
sons, against  whom  a  finding  otfelo  de  $e  shall  be  had,  in  any 
public  highway ;  but  such  coroner  or  other  officer  shall  give 
directions  for  the  private  interment  of  the  remsdns  of  such  per^ 
%on  felo  de  se  without  any  stake  being  driven  through  the  body 

(q)  Part  2d,  cans.  23,  qa.  5,  cap.l2.       (i)  3  Inst  55 ;  1  H.  P.  C.  415. 
(r)  8  Inst  55> 
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of  such  person,  in  the  churchyard  or  other  burial  ground  of 
the  parisn  or  place  in  which  the  remains  of  such  person  might, 
by  tne  laws  and  customs  of  England,  be  interred,  if  the  verdict 
of  Jelo  de  se  had  not  been  found  against  such  person.  Such 
interment  to  be  made  within  twenty-four  hours  from  the  find- 
ing of  the  inquisition,  and  to  take  place  between  the  hours  of 
nine  and  twelve  at  night. 

[[By  sect.  2,  nothing  herein  shall  authorize  the  performing 
any  of  the  rites  of  Christian  burial  on  the  interment  of  the  re- 
mains of  any  such  persons,  except  so  far  as  it  relates  to  the 
interment  of  such  remains  in  such  churchyard  or  burial  ground 
at  such  time  and  in  such  manner  as  aforesaid.  In  Kemp  v. 
Wickes{t)  Sir  John  NichoU  says,  "  Our  church  knows  no  such 
indecency  as  putting  the  body  into  the  consecrated  ground 
without  the  service  being  at  the  same  time  performed  -"  and 
cites  the  act  3  Jac.  c.  5,  compelling  such  service  to  be  read 
over  popish  recusants,  which  has  been  repealed,  as  the  4 
Geo.  4,  c.  52,  has  been  enacted  since  the  delivery  of  this  judg- 
ment. See  IBdptf^nt)  for  the  law  on  the  burial  of  persons 
baptized  by  lawfully  ordained  ministers. — Ed.]] 

7.  By  the  rubric :  ''  The  priests  and  clerks  meeting  the  corpse  OfSce  or 
at  the  entrance  of  the  churchyard,  and  going  before  it  either  ^"'*''' 
into  the  church  or  towards  the  grave,  shall  say  as  is  there  ap- 
pointed." 

By  which  it  seemeth  to  be  discretionarv  in  the  minister 
whether  the  corpse  shall  be  carried  into  tne  church  or  not. 
And  there  may  be  good  reason  for  this,  especially  in  cases  of  [  268  J 
infection. 

8.  Can.  67.  ^'  After  the  party's  death,  there  shall  be  rung  no  Ringing  at 
more  but  one  short  peal,  and  one  before  the  burial,  and  one  ^"°*">"* 
other  after  the  burial." 

9.  *'  We  do  firmly  enjoin  that  burial  shall  not  be  denied  to  Fee  for 
any  one,  upon  the  account  of  any  sum  of  money ;  because  if  ^^'^^' 
any  thing  hath  been  accustomed  to  be  given  by  the  pious  de- 
votion of  the  faithful,  we  will  that  justice  be  done  thereupon 

to  the  churches  by  the  ordinary  of  the  place  afterwards  (ti).*' 

Shall  not  be  denied,]  Or  delayed  (a;). 

Upon  the  account  of  any  sum  of  money,]  For  burial  ought 
not  to  be  sold:  but  albeit  the  clergy  may  not  demand  any 
thing  for  burial,  yet  the  laity  may  be  compelled  to  observe 
pious  and  laudable  customs.  But  in  such  case  the  clerk  must 
not  demand  any  thing  for  the  ground,  or  for  the  office ;  but  if 
he  shall  allege,  that  for  every  dead  person  so  much  hath  been 
accustomed  to  be  given  to  the  minister  or  to  the  church,  he 
shall  recover  it(y). 

Hath  been  accustomed  to  be  given.]  That  is,  of  old,  and  for 

(0  [3  PhiU.  Rep.  295.]  (or)  Lind.  278. 

(tt)  Langton.  {y)  Ibid. 
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Fee  tor  Bi-  go  loHg  tiBie  88  will  Create  a  prescripdcm,  although  at  first 
given  voluntarily.  For  they  who  have  paid  so  long  are  pre- 
sumed at  first  to  have  bound  themselves  voluntarily  there- 
unto (z).  Sir  Simon  Degge  says,  that  the  accnstomed  fise  to 
the  parson  for  breaking  the  soil  in  the  churchyard,  is  for  the 
most  part  3s.  4d.  and  for  breaking  the  floor  in  Uie  chancel 
6s.  8d.  (a). 

T.  15  Jac.  Topsal  and  Ferrers.  Edward  Topaal,  clerk, 
parson  of  St.  Botolph's  without  Aldersgate,  London,  and  the 
churchwardens  of  the  same,  libelled  in  the  ecclesiastical  court 
against  Sir  John  Ferrers,  and  alleged  that  there  was  a  coatom 
within  the  city  of  London^  and  especially  within  that  parish, 
that  if  any  person  being  man  or  woman  die  within  that  parish, 
and  be  carried  out  of  the  parish  to  be  buried  elsewhere,  in 
such  case  there  ought  to  be  paid  to  the  parson  of  this  parish  if 
he  or  she  be  buried  elsewhere  in  the  chancel  so  much,  and  to 
the  churchwardens  so  much,  being  the  sums  that  they  alleged 
were  by  custom  payable  unto  them  for  such  as  were  buried  in 
their  own  chancel ;  and  then  alleging  that  the  wife  of  Sir  John 
Ferrers  died  within  the  parish,  and  was  carried  away  and 
[  ^9  ]  buried  in  the  chancel  of  another  church,  and  so  demanded  of 
him  the  said  sum.  Whereupon  for  Sir  John  Ferrers  a  prohi- 
bition was  prayed,  and  upon  debate  it  was  granted,  for  this 
custom  is  against  reason,  that  he  that  is  no  parishioner,  but 
may  pass  through  the  parish,  or  lie  in  an  inn  for  that  night, 
should  if  he  then  die  be  forced  to  be  buried  there,  or  to  pay 
as  if  he  were,  and  so  upon  the  matter  to  pay  twice  for  his 
burial  (ft). 

[[The  case  is  cited  by  Sir  G.  Lee  in  a  very  learned  judgment. 
Patten  v.  Castleman,  where  he  decided  that  the  claim  of  a 
vicar  for  a  fee  on  the  wedding  of  one  of  his  parishioners  in  the 
church  of  another  parish,  would  not  be  substantiated,  on  the 
general  principle  of  law,  that  where  no  service  is  done  no  fee 
can  be  due  (c). — Ed.]] 

But  Dr.  Gibson  saith,  a  fee  for  burial  belongs  to  the  minis- 
ter of  the  parish  in  which  the  party  deceased  heard  dirine 
service,  and  received  sacraments,  wheresoever  the  corpse  be 
buried.  And  this,  he  observes,  is  agreeable  to  the  rule  of 
the  canon  law,  which  says  that  every  one,  after  the  manner  of 
the  patriarchs,  shall  be  buried  in  the  sepulchre  of  his  fathers ; 
nevertheless,  that  if  any  one  desires  to  be  buried  elsewhere, 
the  same  shall  not  be  hindered,  provided  that  the  accustomed 
fee  be  paid  to  the  minister  of  the  parish  where  he  died,  or  at 
least  a  third  part  of  what  shall  be  given  to  the  place  where  he 
shall  be  buried.  For  the  understanding  of  which  it  is  to  be 
noted,  that  anciently  all  persons  in  their  wills  made  a  special 
oblation  or  bequest  to  the  church  at  which  they  were  to  be 

(jr)  Lind.  279.  (b)  Hob.  175. 

(a)  P.  146.  (c)  [Lee's  R.  i.  387.] 
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interred ;  and  the  people  in  those  days  depending  much  upon  Fee  for  Bq. 
the  prayers  of  the  living  for  the  good  of  their  souls  afler  death,  ^^ 
those  of  better  condition  coveted  oftentimes  to  be  buried  in 
religious  houses,  with  a  view  to  greater  assistances  which  they 
hoped  to  receive  from  the  solemn  and  constant  devotions 
there :  also,  where  the  oblations  were  like  to  be  plentiful,  the 
religious  were  led  by  that  prospect  to  desire  and  promote  it. 
By  which  means  parochial  ministers  would  have  been  deprived 
of  what  belonged  of  common  right  to  them,  and  to  no  other ; 
if  the  laws  which  indulged  the  superstitious  conceit  of  being 
buried  in  religious  houses,  had  not  at  the  same  time  provided 
for  the  ancient  parochial  rights;  which  sometimes  was  the 
third,  sometimes  the  fourth  part  (according  to  the  customs  of 
different  places)  of  what  was  given  to  the  religious  houses :  the 
laws  probably  presuming,  that  the  oblations  to  those  houses 
would  be  much  larger  tlian  what  was  usually  given  to  the 
parochial  ministers  (c). 

And  this  was  called  the  canonical  portion ;  and  the  oblation 
grew  by  custom  into  a  fixed  right  of  the  parish  minister.  And 
hence  it  is,  that  in  dispensations  for  burying  elsewhere,  reser- 
vations have  been  made  of  the  rights  of  those  churches  where 
the  parties  die.  And  (to  take  off  the  weight  in  some  measure 
of  the  said  case  of  Topsal  and  Ferrers)  he  saith,  that  this  [  270  ] 
right  was  not  denied,  but  seemingly  acknowledged,  by  the 
temporal  court  in  the  aforesaid  case,  where  the  suit  by  the 
rector  and  churchwardens  of  St.  Botolph's,  Aldersgate,  was 
for  the  customary  fee  of  burying  in  the  chancel  there,  because 
the  person  died  in  their  parish,  and  was  buried  in  the  chancel 
elsewhere.  For  though  a  prohibition  was  granted  because 
the  custom  was  unreasonable,  yet  that  unreasonableness  (he 
says)  was  grounded  upon  the  person's  being  only  a  stranger, 
and  happening  to  die  in  the  parish.  For  so  the  report  itself 
expresses  the  ground  of  the  prohibition.  ''  This  custom  is 
against  reason,  that  he  who  is  no  parishioner,  but  may  pass 
through  the  parish,  or  lie  in  an  inn  for  a  night,  should  be 
forced  to  be  buried  there,  or  pav  as  if  he  were.*'  Which  is  in 
effect  a  recognition  of  the  right,  in  case  the  party  deceased 
hath  dwelling  in  the  parish,  and  is  a  parishioner  (<i).  Mr. 
Fraser  remarks  that  this  doth  not  so  well  comport  with  the 
last  words  of  the  recited  case,  which  supposeth  it  to  be  unrea- 
sonable for  a  man  to  pay  twice  for  his  burial. 

The  proportion  of  fees  due  for  the  burial  of  persons,  whe-  How  far  cog^ 
ther  to  the  incumbent  or  churchwardens,  whether  for  burying  1E!","!*^?;*^* 
in  or  out  oi  the  parish,  depends  upon  the  particular  usage  and  coaru 
custom  of  each  parish  respectively.     For  as  to  the  incumbent 
for  burying,  the  foundation  of  the  fee  was  voluntary,  and  the 
obligation  or  necessity  of  paying  arises  from  custom;  which  is 

(c)  Gibs.  452.  (d)  Ibid. 
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How  far  cog.  the  ground  of  what  is  before  observed  out  of  Lindwood.  But 
ESic.u*Iii«f  although  the  rule  of  the  canon  law  is,  that  in  case  of  denial  of 
Court.  i\iQ  customary  fee  justice  is  to  be  done  by  the  ordinary,  and 

though  the  books  of  the  common  law  allow  this  to  be  in  its 
nature  a  matter  properly  of  spiritual  cognizance,  yet  it  is  a  very 
great  abatement  from  that  allowance  that  the  temporal  courts 
reserve  to  themselves  the  right  of  determining,  first,  whether 
there  is  such  a  custom,  in  case  that  is  denied;  and  secondly, 
whether  it  is  a  reasonable  custom  in  case  the  custom  itself  is 
acknowledged.  Upon  the  first  of  these  heads,  a  prohibition 
was  granted  in  the  case  o{  Andrews  aniSymson,  M.  27  Car.  2, 
in  which,  two  grounds  were  laid  down  of  granting  prohi- 
bitions; for  defect  of  jurisdiction,  and  for  defect  of  trial :  and 
the  prohibition  granted  on  this  occasion  was  ranked  under  the 
second  head,  and  compared  to  the  case  of  a  modus  decimandif 
which  may  be  demanded  in  the  spiritual  court,  but  if  the  cus- 
tom be  denied,  a  prohibition  will  lie,  because  the  rule  of  pre- 
scription is  different  in  the  spiritual  court  firom  that  in  the  tem- 
[  271  ]  poral.  And  on  the  like  denials  we  find  other  prohibitions  also 
granted,  as  where  the  church  of  Westminster,  for  burying  in 
the  abbey,  demanded  501.  and  the  cathedral  of  York  5/.  over 
and  above  the  common  fees.  Upon  the  second  of  these  two 
heads,  viz.  the  unreasonableness  of  the  custom,  a  prohibition 
was  granted  in  the  foreraentioned  case  of  Topsal  and  Ferrers^ 
where  the  same  fees  were  claimed  by  the  rectors  and  church- 
wardens of  the  parish  out  of  which  the  corpse  was  carried  that 
were  usually  paid  there  for  the  place  in  which  the  corpse 
should  be  buried  elsewhere.  But  though  such  demand  was 
reckoned  a  hardship  upon  a  stranger  or  traveller  who  should 
happen  to  die  there,  no  fault  was  found  with  the  rule  or  pro- 
portion of  the  fee  in  case  the  party  deceased  had  been  a  fixed 
parishioner  (e). 

But  here  it  is  to  be  observed  that  in  the  foregoing  case  of 
Andrews  and  Symson,  the  demand  was  a  fee  of  four  nobles  for 
a  parishioner,  and  of  four  marks  for  a  stranger ;  which  pro- 
portion and  difference  were  not  excepted  against  by  the  court 
as  unreasonable,  but  (as  hath  been  said)  the  prohibition  went 
only  because  the  custom  was  denied  (/). 

[^In  Gilbert  v.  Buzzard,  Lord  Stowell  said,  very  ancient 
canons  forbid  the  taking  of  money  for  interment,  upon  the 
notion  that  consecrated  grounds  are  among  the  **res  sacra,*' 
and  that  money  payments  for  them  were  therefore  acts  of 
simoniacal  complexion ;  but  this  has  not  been  the  way  of  con- 
sidering the  matter  since  the  Reformation,  for  the  practice  goes 
up  at  least  nearly  as  far ;  it  appears  founded  upon  reasonable 
considerations,  and  is  subjected  to  the  proper  control  of  an 
authority  of  inspection*     In  populous  parishes,  where  funerals 

(c)  Gibs.  453 ;  2  Keb.  778 ;  3  Keb.        (/)  Gib*.  453. 
623 ;  [1  Salk.  334.] 
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are  very  frequent,  the  expense  of  keeping  churchyards  in  an 
orderly  and  seemly  condition  is  not  small,  and  that  of  pur- 
chasing new  ones  when  the  old  ones  become  surcharged,  is 
extremely  oppressive.  To  answer  such  charges,  both  certain 
and  contingent,  it  surely  is  not  unreasonable  that  the  actual 
use  should  contribute  when  it  is  called  for.  At  the  same  time, 
the  parishes  are  not  left  to  carve  for  themselves  in  imposing 
these  rates;  they  are  submitted  to  the  examination  of  the 
ordinary,  who  exercises  his  judgment  and  expresses  the  result 
by  a  confirmation  of  their  propriety  in  terms  of  very  guarded 
caution.  It  is  perhaps  not  easy  to  say  where  the  authority 
could  be  more  properly  lodged  or  more  conveniently  exercised. 

fThe  distinction  between  the  right  of  mere  interment  and  Right  of  in. 
of  erecting  any  memorial  over  the  interred,  is  clearly  stated  in  "ZT^X^ 
Sardin,  ^c.  v.  Calcott  (g).    The  churchyard  as  well  as  the  llJ^aJj  any 
church  (says  the  same  great  authority)  is  the  freehold  of  the  Memorial, 
minister,  subject  to  the  rights  of  the  parishioners  for  interment. 
Ancient  custom  often  annexes  fees  for  erecting  a  stone  or  any- 
thing  else  by  which  the  grave  may  be  protected,  and  the  memory 
of  the  person  interred,  preserved*    It  is  no  general  common  law 
right;  but  custom  will  interpose,  and  where  it  is  shown  to  be 
customary,  such  practice  will  be  supported* 

[[In  (fawthorn  v.  Andretos  (A),  it  is  laid  down  that  the  vicar 
is  not  entitled,  either  by  the  common  or  canon  law,  to  demand 
a  fee  for  burying  in  the  churchyard,  although  such  a  fee  may 
be  due  by  special  custom.  In  2  Shower,  134,  it  is  said,  that  Feei  in  the 
in  the  neighbourhood  of  London,  the  churchwardens  are  en*  bM!$*i!r°L^n- 
titled  to  the  money  for  burying  in  the  church  or  churchyard,  *®°* 
the  parson's  right  being  confined  to  the  chancel.  In  Gilbert 
V.  Buzzard,  Lord  Stowell  says,  ''an  objection  was  taken 
to  the  application  of  the  fee  as  stated  in  the  table.  The  ob- 
jection to  the  incumbent's  proportion  seems  entirely  to  forget 
that  by  the  general  law  it  is  the  incumbent  who  has  the  free- 
hold of  the  soil  of  the  churchyard,  though  provided  originally 
by  the  parish.  By  acquiescence,  confirmed  by  usage,  parishes 
in  this  town  and  neighbourhood  have  acquired  concurrent 
rights,  into  the  validity  of  which  it  is  quite  unnecessary  and 
improper  for  me  to  inquire,"  &c.  In  Littlewood y.Williams{i), 
it  was  proved  that  a  practice  had  prevailed  in  the  parish  of 
Hendon,  during  the  incumbency  of  several  vicars,  that  upon  the 
burial  of  any  stranger  certain  fees  should  be  paid,  of  which  the 
vicar  took  one  moiety,  and  the  churchwardens  the  other  for  the 
use  of  the  poor.  The  fees  were  paid  to  the  sexton,  who  paid 
over  the  moieties  to  the  use  of  the  respective  parties.  A  new 
vicar  refused  to  accede  to  this  arrangement ;  he  buried  several 
strangers,  and  made  the  sexton  pay  over  the  entire  fees  to  him- 

(g)  ri  Consist.  R.  14.]  (i)  [6  Taunt  276 ;  1  Marsli.  389.] 

(A)  [Willes,  536.] 
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self,  and  it  was  held  that  the  churchwardens  might  rccoirer 
one  moiety  to  their  use  in  an  action  for  money  had  and  received. 
[[The  Act  of  6  &  7  Will.  4,  c.  86,  "  For  Registering  Births, 
Deaths  and  Marriages  in  England,"  enacts  by  sect.  49,  **  That 
nothing  herein  contained  shall  affect  the  registration  of  bap- 
tisms or  burials  as  now  by  law  established,  or  the  right  of  any 
officiating  minister  to  receive  the  fees  now  usually  paid  for  the 
performance  or  registration  of  any  baptism,  burial,  or  mar- 
riage."— Ed.]3 

10.  Funeral  expenses,  according  to  the  degree  and  quality 
of  the  deceased,  are  to  be  allowed  of  the  goods  of  the  deceased, 
before  any  debt  or  duty  whatsoever  (A). 

11.  The  carcase  that  is  buried  belongeth  to  no  one,  but  is 
subject  to  ecclesiastical  cognizance,  if  abused  or  removed  (/). 
Though,  as  Lord  Coke  says,  a  corpse  is  nullius  in  bonis:  yet 
taking  up  a  dead  body,  though  for  the  purpose  of  dissection, 
is  an  indictable  offence  at  law,  as  an  act  highly  indecent  and 
contra  bonos  mores  (m).  The  1  Jac.  1,  c  12,  made  it  felony 
to  steal  dead  bodies  for  the  purposes  of  witchcraft,  but  is  re- 
pealed by  9  Geo.  S,  c.  5. 

And  a  corpse  once  buried  cannot  be  taken  up  or  removed 
without  licence  from  the  ordinary  (n). 

That  is,  to  be  buried  in  another  place,  or  the  like ;  but  in 
the  case  of  a  violent  death  the  coroner  may  take  up  the  body 
for  his  inspection  if  it  is  interred  before  he  comes  to  view  it 

In  the  Lent  assizes  holden  at  Leicester,  11  &  IS  Jac.  the 
case  was,  one  William  Haines  had  digged  up  the  several  graves 
of  three  men  and  one  woman  in  the  night,  and  had  taken  their 
[  272  ]  winding  sheets  from  their  bodies,  and  buried  them  again,  and 
it  was  resolved  by  the  justices  at  Serjeant's  Inn,  in  Fleet  Street, 
that  the  property  of  the  sheets  remained  the  owner's,  that  is, 
in  him  who  nad  the  property  therein,  when  Uie  dead  body  was 
wrapped  therewith,  for  the  dead  body  was  not  capable  of  it, 
and  that  the  taking  thereof  was  felony  (o). 

12.  Lord  Coke  says,  concerning  the  building  or  erecting  of 
tombs,  sepulchres,  or  monuments  for  the  deceased,  in  church, 
chancel,  common  chapel,  or  churchyard,  in  convenient  manner, 
it  is  lawful ;  for  it  is  the  last  work  of  charity  that  can  be  done 
for  the  deceased,  who  whilst  he  lived  was  a  lively  temple  of  the 
Holy  Ghost,  with  a  reverend  regard  and  Christian  hope  of  a 
joyful  resurrection.  And  the  defacing  of  them  is  punishable  bv 
the  common  law,  as  it  appeareth  in  the  book  of  the  9  Edw.  4, 
c.  14  (the  Lady  Wiche's  case,  wife  of  Sir  Hugh  Wiche),  and 
so  it  was  agreed  by  the  whole  court,  M.  10  Jac.  in  the  Com- 
mon Pleas,  between  Corven  and  Pym.  And  for  the  defacing 
thereof,  thej  that  build  or  erect  the  same  shall  have  the  action 
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during  their  lives  (as  the  Lady  Wiche  had  in  the  case  of  the  MomneDii. 
9  £dw.  4);  and  after  their  deceases,  the  heir  of  the  deceased 
shall  have  the  action.    But  the  building  or  erecting  of  the 
sepulchre,  tomb,  or  other  monument,  ought  not  to  be  to  the 
hindrance  of  the  celebration  of  divine  service  (p)« 

And  again,  he  says,  if  a  nobleman,  knight,  esquire,  or  other, 
be  buried  in  a  church,  and  have  his  coat  armour  and  pennions 
with  his  arms,  and  such  other  ensigns  of  honour  as  belong  to 
his  degree  or  order,  set  up  in  the  church,  or  if  a  grave-stone  or 
tomb  be  laid  or  made  for  a  monument  of  him,  in  this  case, 
although  the  freehold  of  the  church  be  in  the  parson,  and  that 
these  be  annexed  to  the  freehold,  yet  cannot  the  parson  or  any 
other  take  them  or  deface  them,  but  he  is  subject  to  an  action 
to  the  heir  and  his  heirs  in  thcf  honour  and  memory  of  whose 
ancestor  they  were  set  up(^). 

But  Dr.  Watson  says,  tnis  is  to  be  understood  of  such  mo- 
numents only  as  are  set  up  in  the  aisles  belonging  to  particular 
Eersons,  or  if  they  are  set  up  in  any  other  part  of  the  church, 
e  supposeth  it  to  be  understood  that  they  were  placed  there 
with  the  incumbent's  consent  (r). 

And  Dr.  Gibson  observing  thereupon,  saith  thus:  Monu- 
ments, coat  armour,  and  other  ensigns  of  honour,  set  up  in 
memory  of  the  deceased,  may  not  be  removed  at  the  pleasure 
of  the  ordinary  or  incumbent.  On  the  contrary,  if  either  they  [  273  ] 
or  any  other  person  shall  take  away  or  deface  them,  the  person 
who  set  them  up  shall  have  an  action  against  them  during  his 
life,  and  afler  his  death  the  heir  of  the  deceased  shall  have  the 
same,  who  (as  they  say)  is  inheritable  to  arms  and  the  like,  as 
to  heir-looms ;  and  it  avails  not,  that  they  are  annexed  to  the 
freehold,  though  that  is  in  the  parson.  But  this,  he  says  (as 
he  conceiveth),  is  to  be  understood  with  one  limitation, — ^if 
they  were  first  set  up  with  consent  of  the  ordinary;  for  though 
(as  my  Lord  Coke  says)  tombs,  sepulchres  or  monuments  may 
be  erected  for  the  deceased  in  church  or  chancel  in  convenient 
manner,  the  ordinary  must  be  allowed  the  proper  judge  of  that 
conveniency^  inasmuch  as  such  erecting  (for  so  he  adds)  ought 
not^to  be  to  the  hindrance  of  the  celebration  of  divine  service ; 
and  if  they  are  erected  without  consent,  and  upon  inquiry  and 
inspection  be  found  to  the  hindrance  of  divine  service,  it  will 
not  (he  supposeth)  be  denied  that  in  such  case  the  ordinary 
hath  sufficient  authority  to  decree  a  removal  without  any  dan- 
ger of  an  action  at  law  («). 

Whether  a  fee  is  due  to  the  incumbent  for  erecting  a  grave- 
stone or  monument  in  the  churchyard  hath  been  questioned 
by  some,  and  no  case  hath  occurred  wherein  the  same  hath 
received  a  judicial  determination.  It  seemeth  to  be  an  argu- 
ment in  favour  of  the  incumbent,  that  although  it  is  necessary 

(p)  3  Inst  202.  (r)  Wats.  c.  39. 

(9)  1  Inst  18,  (s)  Gibs.  453, 454. 
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to  bury  the  dead,  yet  it  is  not  necessary  to  erect  monnments ; 
and  after  the  soil  bath  been  broken  for  interring  the  dead,  the 
grass  will  grow  again,  and  continue  beneficial  to  the  incum- 
bent ;  but  after  the  erection  of  a  monument,  there  oeaseth  to 
be  any  further  produce  of  the  soil  in  that  place.  And  if  the 
incumbent's  leave  is  necessary  for  the  erecting  a  monument,  it 
seemeth  that  he  may  prescribe  his  own  reasonable  terms;  or  if 
an  accustomed  fee  hath  been  paid,  that  such  custom  ought  to 
be  observed. 

Qln  Bar  din,  ^c.  v.  Calcott  {t),  where  the  Office  of  the  Judge 
was  promoted,  Lord  Stowell  said,  as  to  buildings  of  height 
the  authority  is  reserved  to  the  ordinary,  and  permission  ought 
not  to  be  granted  without  his  authority  in  some  manner  inter- 
posed.   The  proper  mode,  strictly  speaking,  is  to  apply  to  the 
ordinary  for  a  faculty  (u),  who  calls  on  all  persons  having  a 
right  to  show  cause  why  it  should  not  to  be  done,  and  hears 
and  determines  on  the  force  of  any  objections  that  be  made 
against  it.     The  third  institute  leaves  the  matter  at  large ;  but 
all  commentators  say  that  the  ordinary  is  to  judge  of  the  con- 
venience of  allowing  tcmhs  or  monuments  to  be  erected,  and 
that  if  done  without  his  consent,  he  has  sufficient  authority  to 
decree  their  removal.     There  is  a  difference  (he  says)  between 
hflat  stone  and  that  of  a  building  of  greater  height.  In  Maidr 
man  v.  JUalpas,  also,  it  is  laid  down  by  the  same  learned  judge, 
that  the  permission  of  the  ordinary  is  requisite  before  a  monu- 
ment can  properly  be  erected.    It  is  to  his  care  that  the  far 
brie  of  the  Church  is  committed^  that  it  shall  not  be  injured 
or  deformed  by  the  caprice  of  individuals.     The  consent  of 
the  incumbents  is  usually  taken  on  such  occasions,  and  espe- 
cially of  the  rector  for  monuments  in  the  chancel.    A  faculty 
likewise  is  required,  though  it  is  frequently  omitted,  under  the 
confidence  reposed  in  the  minister,  and  the  Ecclesiastical  Court 
is  not  eager  to  interpose ;  but  when  cases  are  brought  before 
it,  it  is  necessary  to  inquire  whether  the  thing  is  proper  to  be 
done,  and  whether  the  consent  of  the  incum^nt  has  been  ob- 
tained (a;).     In  Bechwith  v.  Harding  (v)  it  wa^said,  that  a 
custom  for  the  churchwardens  of  a  parish  to  setup  monuments, 
&c.  in  a  church,  without  either  the  consent  of  the  rector  or 
ordinary,  was  bad.     In  Seager  v.  Bowie,  Dr.  Addams's  note 
says,  the  court  may  be  taken  to  have  expressed  its  final  judg- 
ment, that  no  practice  can  absolutely  legalize  the  erection  of  a 
monument  without  a  faculty.    It  is  observed,  too,  in  Maidnutn 
v.  Malpas,  cited  above,  that  a  monument,  once  erected,  cannot 
be  taken  down  without  the  consent  of  the  ordinary.  In  Hopp^ 
v.  Davis (z)  it  is  said,  the  ordinary  may  order  a  monument  to  be 
taken  down,  if  placed  inconveniently ;  but  the  court  here  inti- 


(t)  1  Consist.  Rep.  145. 

(m)  [See  Otttc)  and  9ttifiUs. 

(r)  [1  Consist,  R.  208.] 


(y)  [1  Barn.  &  Ad.  508.] 
{z)  [Sir  G.  Lee's  R.  i.  640.] 
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mates,  that  the  incumbent's  consent  toiU  usually  satisfy  the  or^ 
dinary.     In  Sharpe  and  Sangster  v.  Hansard  {a),  the  court 
granted  a  faculty  to  lay  flat,  upright  head-stones  and  foot- 
stones,  inserting  a  clause  that  no  expense  should  fall  on  indi- 
viduals.    This  was  under  particular  circumstances.     The  plan 
had  been  adopted  by  the  unanimous  report  of  a  committee, 
chosen  by  the  vestry,  and  was  opposed  only  by  one  individual, 
who  failed  in  proving  that  it  would  be  accompanied  by  any 
substantial  inconvenience.     In  JBulwer  v.  Huse(fi)  a  rector 
was  cited  to  show  cause  why  the  ordinary  should  not  grant  to 
a  parishioner  a  faculty  for  stopping  up  a  window  in  the  church,  luraMi  or 
against  which  it  was  proposed  to  erect  a  monument ;  to  the  ^^^for 
granting  of  which  the  rector  dissented,  notwithstanding  which  ^^i]^^',^2J^^' 
the  court  below  were  proceeding  to  grant  the  faculty,  with  the  tion. 
consent  of  the  ordinary :  held,  to  be  no  ground  for  a  prohibi- 
tion, but  mere  matter  of  appeal,  if  the  rector's  reasons  for  dis- 
senting were  improperly  overruled. 

SThe  courts  of  common  law  will  in  some  cases  punish,  as  Aeiioa  or 
as  the  Ecclesiastical  Courts,  the  removal  of  a  tombstone,  remain/? 
In  Homer  v.  Brewster  (c),  trespass  was  maintained  for  taking  Tombstone. 
away  a  tombstone  from  a  churchyard,  and  obliterating  an  in- 
scription made  upon  it,  at  the  suit  of  the  party  by  whom  it  was 
erected,  although  the  freehold  of  the  churchyard  is  in  the 
parson ;  as  the  right  to  a  tombstone  vests  in  the  person  who 
erects  it,  or  in  the  heirs  of  the  deceased  in  whose  memory  it  is 
set  up. 

rit  was  laid  down  by  Lord  Stowell  in  Hutchins  v.  Denziloe  PonUhment 
and  Loveland{d)f  that  a  churchwarden  may  be  sued  in  the  offence'1?* 
Ecclesiastical  Court,  if,  without  obtaining  a  faculty,  he  gives  oJjS*****"' 
orders  for  the  removal  of  a  monument  or  a  body. 

[[The  court  will  not  compel  by  mandamus  a  rector  to  bury  VuKs  io 
in  a  vault  (e).  A  grant  by  a  rector  to  an  individual  of  the  ex-  charebrai^i!* 
elusive  right  of  burial  for  himself,  his  family,  his  friends,  in  a 
vault  under  the  church,  if  it  can  be  made  at  all,  must  be  by 
deed  and  not  by  parol,  as  it  would  be  an  easement  arising  out 
of  land ;  but  it  would  seem  that  no  such  grant  can  be  made  bv 
the  rector,  but  only  permission  accorded  to  bury  there  at  each 
particular  time.  If  such  a  grant  can  be  granted  at  all,  it  must 
be  by  faculty  to  a  parishioner,  and  annexed  to  a  mansion  within 
the  parish  (/).  In  Magnay  and  others  v.  Rector  and  Parish 
of  St,  Micnael{g)  the  principles  which  guide  the  Ecclesiastical 
Court  in  granting  a  faculty  for  the  construction  of  a  vault,  were 
fully  set  forth  in  the  proceedings  and  the  judgment,  which  are 
here  inserted  at  length. 


'3  Hagg.  Rep.  50.]  {e)  [1  Bam.  &  Adolp.  122.1 

*3  East,  217.]  (f)\Bryan  v.  Whittler,  2  M.  &  R. 

'10  Moore,  494 ;  3  Bing.  136 ;  318 ;  8  B.  &  C.  288.] 

2  C.  aTP.  34.]  ig)  [1  Hagg.  R.  48.] 
{d)  [1  Consist.  Rep.  172.] 
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Proeeeriin^t  P'  Oil  MotioD.  Tbis  WES  a  busiiiess  of  granting  a  lioenoe 
or  faculty  to  the  executors  named  in  the  last  will  and  testament 
of  Christopher  Magnay,  deceased,  late  alderman  for  the  ward 
of  Vintry,  and  late  a  parishioner  and  inhabitant  of  the  parish 
of  St.  Martin  Vintry,  London,  *  for  setting  apart,  appropriating^ 
and  confirming  a  certain  vault  (with  the  entrance  thereto), 
many  years  ago  made  or  built  of  brick,  under  the  north  aisle, 
and  extending  under  a  pew,  and  next  to  the  chancel  of  the 

Carish  church  of  St.  Michael,  Paternoster  Royal,  as  and  for  a 
urial-place  for  the  interment  of  the  bodies  of  the  said  Chria- 
topher  Magnay,  and  of  his  family  for  ever^  exclurive  of  aU 
others ;  and  also  for  the  removal  of  the  corpses  of  the  said 
Christopher  Magnay,  Jane  Magnay,  his  former  wife,  and  of 
his  two  sons  resi)ectively  deceased,  from  the  general  vault  in 
the  said  parish  church,  where  the  same  now  remain,  into  the 
said  private  vault,  the  same  having  never  been  hitherto  appro- 
priated.' 

^*  A  decree,  with  the  usual  intimation,  had  issued  under 
seal  of  the  court,  citing  the  rector,  churchwardens,  and  pa- 
rishioners of  the  said  two  united  parishes  of  St.  Michael,  Pa- 
ternoster Royal,  and  St.  Martin  Vintry,  in  special,  and  all 
others  in  general,  to  appear,  and  show  cause  why  such  licence 
or  faculty  should  not  be  granted.  This  decree  was  publicly 
read  in  the  parish  church  of  St.  Michael,  Paternoster  Royal, 
and  was  returned  into  court,  duly  certified  as  to  the  execution 
thereof,  on  the  first  session  of  this  term. 

[[''  A  certificate,  under  the  hands  and  seals  of  the  rector  and 
churchwardens  of  the  said  united  parishes,  consenting  to  the 
appropriation  of  the  vault,  had  also  been  filed  in  the  registry : 
and  an  affidavit  of  the  parish  clerk  was  exhibited,  setting  forth 
that  four  persons  only  had  been  interred  in  the  vault,  for  which 
a  faculty  was  prayed,  three  of  whom  were  neither  parishioners 
nor  inhabitants  of  either  of  the  said  united  parishes ;  and  that 
the  vault  had  never  been  appropriated :  which  was  confirmed 
by  a  search  made  among  the  records  in  the  registry  of  the  pe- 
culiars. 

""  Haggard  moved  for  the  faculty. 

^"  Per  Curiam. 

^*'  The  court  observed, — that  the  circumstances  under  which 
the  present  application  was  made,  afforded  a  presumption  that 
there  was  sufficient  burial  room  in  the  parish  to  allow  of  this 
appropriation  (A).  In  the  city,  generally,  there  was  no  want 
of  burial  accommodation,  particularly  in  the  case  of  united  pa- 
rishes, and  the  fact  of  this  parish  receiving  strangers  into  its 
vaults,  led  also  strongly  to  such  a  conclusion.  The  faculty, 
however,  must  be  limited,  in  the  same  manner  as  faculties  for 

* 

(h)  [See  the  caso  of  BMher  v.  7%e  Churchwardens,  Famhkner$,  S^  of 
Northfieet,S  Add A^.1 
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pews^ '  to  the  nse  of  the  family  as  long  as  they  continue  pa- 
rishioners and  inhabitants ;'  and^  in  this  instance,  it  must  also 
contain  a  clause  that  the  bodies,  already  deposited  in  the  vault, 
shall  not  be  removed.  Faculty  decreed  (i)." 

[[In  the  case  cited,  3  Add.  14,  the  court  said,  that  it  would 
scruple  to  decree  such  a  faculty,  without  being  satisfied  that  it 
is  not  likely  to  be  generally  preiudicial  to  the  parish,  even 
though  its  issue  be  unopposed,  eitner  on  the  part  of  the  parish 
or  of  that  of  any  particular  parishioner. 

[[In  Rich  V.  JBuskneU(k),  the  following  points  seem  to  have  JJ**'}}^^^^^' 
been  established  as  to  the  lay  rector's  rights  of  erecting  monu-  «•  to  the 
ments,  &c.  in  the  chancel.     1.  That  he  is  not  entitled  to  erect  vTofu "li' 
a  monument,  or  affix  a  tablet,  or  construct  a  vault,  without  the  cJ^'^d!"**** 
leave  of  the  ordinary ;  for  though  the  chancel  is  his  freehold, 
it  is  subject  to  the  use  of  the  parishioners,  the  guardian  of 
whose  rights  is  the  ordinary.    2.  That  he  must  satisfy  the  or- 
dinary these  rights  will  not  be  impaired.    3.  That  the  leave 
of  the  lay  rector  must  precede  the  application  for  the  faculty. 
4.  That  the  vicar  has  no  power  of  interposing  an  absolute  veto,  vicw't 
but  may  show  cause  against  the  issue  of  the  grant.    The  vicar     *  ^*' 
has  no  fee  for  interments  in  the  chancel  of  common  right. 

]^It  is  doubtful  (says  Sir  John  Nicholl  in  the  same  case)  victfi 
whether  the  consent  of  the  vicar  is  necessary  to  the  construe-  slSiy  oMbe 
tion  of  a  vault,  or  to  the  affixing  a  tablet  even  in  the  body  of  charcii. 
the  churchy  or  whether  he  has  in  such  a  case  a  claim  to  a  fee, 
unless  when  established  by  a  special  custom.     The  learned 
judge  also  expressed  his  opinion  that  vaults  were  highly  ob- 
jectionable in  the  chancel  or  in  the  church,  but  that  the  affixing 
of  tablets  was  rather  to  be  favoured  than  discouraged. 

[[In  the  recent  cause  of  the  office  of  the  judge  promoted  by  if  a  Tomb. 
Breeks  v.  Woolfrey,  Sir  Herbert  Jenner  said,  "  It  has  not  been  ?n"roj??pi" 
contended,  indeed  it  has  been  admitted,  that  if  the  inscriptions  iJj*^ri"pt'fi"\t 
be  of  the  character  attributed  to  them  in  the  citation,  namely,  may  be  re-' 
'  contrary  to  the  articles,  canons  and  constitutions,  and  to  the  ^^ 
doctrines  and  discipline  of  the  Church  of  England,*  no  person 
has  a  right  to  erect  a  tombstone,  with  such  an  inscription  im- 
pugning the  doctrines  of  the  Church  of  England,  and  that  a 
person  so  offending  is  liable  to  be  punished,  and  the  stone  re- 
moved.*' The  inscription  was,  "  Pray  for  the  soul  of  J.  Wool-  Pr«yer»  for 
frey ;"  and  the  judge  decided  in  a  very  elaborate  judgment  that  mf^/^tm. 
such  an  inscription  was  not  illegal,  as  by  no  canon  or  authority  of  ciSrehf^  **"^ 
the  church  in  these  realms  had  the  practice  of  praying  for  the 
dead  been  expressly  prohibited,  and  the  inscription  on  Bishop 
Barrow,  in  the  cathedral  of  St.  Asaph  in  1680,  "  O  vos  trans- 
euntes  in  domum  Domini,  in  domum  orationis,  orate  pro  con- 
servo  vestro,  ut  inveniat  misericordiam  in  die  Domini,**  was 

(0  [1  Hagg.  Ecclefl.  Rep.  48.]  (k)  [4  Hagg.  164.] 
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much  relied  upon  both  by  the  advocate  for  Woolfrey  and  the 
judge  (/).— Ed.] 


[  274  ]  CalntHatr— see  iKalntHatr* 

aralumns  (®at|ft  of)— see  <t»At|^»« 
(ffatiti^rtHge—see  (tCoUrg^* 


<etanom 

For  the  office  oicanojis,  in  cathedral  or  collegiate  churches^ 

see  9Deaitja(  anti  Cl^aptersF. 


CaPA,  the  cop^y  was  one  of  the  priest's  vestments ;  so  called^ 
as  it  is  said^  a  capiendo,  because  it  containeth  or  covereth  liim  all 
over  {m). 


<trairttiu»iAn«— see  fiAotrntttvit*. 


CASULA,  the  chesible,  was  a  garment  worn  by  the  priest, 
next  under  the  cope ;  and  is  said  to  have  been  so  called,  as 
being  a  kind  of  cottage  (as  it  were)  or  little  housCi  covering 
him(n). 


1.  By  Can.  59.  "  Every  parson,  vicar,  or  curate,  upon  every 
[  275  1  Sunday  and  holiday,  before  evening  prayer,  shall  for  half  an 
hour  or  more,  examine  and  instruct  the  youth  and  ignorant 
persons  of  his  parish,  in  the  Ten  Commandments,  the  Articles 
of  the  Belief j  and  in  the  Lord's  Prayer ;  and  shall  diligently 

(0  [1  Curteb,  pt.  4,  p.  880.]  (n)  Ibid, 

(m)  Lind.  252. 


hear,  instruct,  and  teach  them  the  Catechism  set  forth  in  the  Nedeet  of 
Book  of  Common  Prayer.    And  all  fathers,  mothers,  masters,  Ind  nre?r 
and  mistresses  shall  cause  their  children,  servants,  and  appren-  ftf  .'H.'®""? 
tices,  which  have  not  learned  the  Catechism,  to  come  to  the  f^li*^ 
church  at  the  time  appointed,  obediently  to  hear,  and  to  be  or- 
dered by  the  minister  until  they  have  learned  the  same.    And 
if  any  minister  neglect  his  duty  herein,  let  him  be  sharply  re- 
proved upon  the  first  complaint,  and  true  notice  thereof  given 
to  the  bishop  or  ordinary  of  the  place.     If  after  submitting 
himself,  he  shall  willingly  offend  therein  again,  let  him  be  sus- 
pended.    If  so  the  third  time,  there  being  little  hope  that  he 
will  be  therein  reformed,  then  excommunicated,  and  so  remain 
until  he  be  reformed.    And  likewise  if  any  of  the  said  fathers, 
mothers,  masters,  or  mistresses,  children,  servants,  or  appren- 
tices, shall  neglect  their  duties,  as  the  one  sort  in  not  causing 
them  to  come,  and  the  other,  in  refusing  to  learn,  as  aforesaid: 
let  them  be  suspended  by  their  ordinaries,  (if  they  be  not  chil- 
dren), and  if  they  so  persist,  by  the  space  of  a  month,  then  let 
them  be  excommunicated.^' 

2.  And  by  the  rubric :  "  The  curate  of  every  parish  shall 
diligently  upon  Sundays  and  holidays,  after  the  second  lesson 
at  evening  prayer,  openly  in  the  church  instruct  and  examine 
so  many  children  of  his  parish  sent  unto  him,  as  he  shall  think 
convenient,  in  some  part  of  the  Catechism. 

"  And  all  fathers  and  mothers,  masters  and  dames,  shall  cause 
their  children,  servants  and  apprentices,  (which  have  not 
learned  their  Catechism,)  to  come  to  the  church  at  the  time  ap- 
pointed, and  obediently  to  hear,  and  be  ordered  by  the  curate, 
until  such  time  as  they  have  learned  all  that  therein  is  appointed 
for  them  to  learn." 

3.  That  part  of  the  Church  Catechism  which  treats  of  the 
sacraments,  is  not  in  the  3d  nor  6th  of  Edw.  6,  but  was  added 
in  the  beginning  of  the  reign  of  King  James  the  First,  upon 
the  conference  at  Hampton  Court  (o). 

4.  In  the  o£Bce  of  public  baptism,  the  minister  directeth  the 
godfathers  and  godmothers  to  take  care  that  the  child  be 
brought  to  the  bishop  to  be  confirmed  by  him,  so  soon  as  he 
or  she  can  say  the  Creed,  the  Lord's  Prayer,  and  the  Ten 
Commandments  in  the  vulgar  tongue,  and  be  further  instructed 
in  the  Church  Catechism  set  forth  for  that  purpose. 

[[Bishop  Stillingfleet,  in  his  Charge  on  the  Duties  and  Rights  Neglect  of 
of  the  Parochial  Clergy  (jp),  says,  "  After  preaching,  let  me  ^^^  J^T" *"' 
intreat  you  to  look  after  catechising  and  instructing  the  youth  ^^^^^^ 
of  your  parishes.    He  that  would  reform  the  world  to  purpose,  this  matter, 
must  begin  with  the  youth  and  train  them  up  betimes  in  the 
ways  of  religion  and  virtue.     Methinks  those  who  have  any 
zeal  for  the  Reformation  should  love  and  pursue  that  which 

(o)  Gibi.  375.  (p)  Vol.  ill.  267. 
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Netiect  of     camc  into  request  with  it     Indeed,  the  Church  of  Rome  itself 
and  ca^'or    hath  been  made  so  sensible  of  the  necessity  of  it,  that  even  the 
^l^h^n   Council  of  Trent  doth  not  only  require  catechising  childreni 
thifl  mailer,     but  the  bishops  to  procccd  widi  ecclesiastical  censures  against 
those  who  neglect  it  (9).     But  in  the  old  provincial  constitu- 
tions,  I  can  find  but  one  injunction  about  catechising ;  that  is, 
where  the  priest  doubts  whether  the  children  are  baptised  or 
not ;  and  if  they  be  born  eight  days  before  Easter  and  Whii^ 
suntide^  they  are  not  to  be  baptised  till  those  days^  and  in  the 
mean  time  they  are  to  receive  catechism  (r).    What  is  this 
receiving   catechism  by  children  before  th^y  are  eight  days 
old  ?     It  is  well  exorcism  is  joined  with  it ;  and  so  we  are  to 
understand  by  it,  the  interrogatories  in  baptism ;  and  Lynd* 
wood  saith,  the  Catechism  is  not  only  required  for  instruction 
in  faith,  but '  propter  sponsionem^  when  the  godfather  answers 
^  defidei  observantia'     It  is  true  that  the  canon  law  requires 
in  adult  persons  catechising  before  baptism ;  but  I  find  nothing 
of  the  catechising  children  afler  it  And  no  wonder,  since  LyncP 
wood  saith,  the  laity  are  bound  to  no  more  than  to  believe  as 
the  church  believes ;  nor  the  clergy  neither ^  unless  they  can 
bear  the  charges  of  studying  and  have  masters  to  instruct 
them  («)•    This  was  good  doctrine,  when  the  design  was  to 
keep  people  in  ignorance ;  for  learning  is  an  irreconcileable 
enemy  to  the  fundamental  policy  of  the  Roman  Church,  and  it 
was  that  which  brought  in  the  Reformation.     Since  which,  a 
just  care  has  still  been  required  for  the  instruction  of  youth ; 
and  the  59th  canon  of  our  church  is  very  strict  in  it,  which  I 
desire  you  often  to  consider,  with  the  first  rubric  after  the  Cate- 
chism, and  to  act  accordingly/* 
Di»tinciion of      \^Catechists  constituted  no  distinct  order  in  the  earliest  ages 
anTcatechD-  of  our  church,  but  were  chosen  firom  the  other  orders  for  the 
PHmitwe*'*    purpose  of  instructing  the  catechumens  in  the  first  principles 
Church.        of  religion,  and  thereby  preparing  them  for  the  reception  <rf 
baptism.    The  bishop  himself  sometimes  performed  this  office, 
catechising  on  Palm  Sunday  such  catechumens  as  were  to  be 
baptised  on  Easter-eve.    At  other  times,  presbyters  and  dea- 
cons performed  this  office.     St  Chrysostom,  while  presbyter 
of  Antioch,  entitled  one  of  his  Homilies  "  xanixw^s  *J05  t*V 
fui^JiOVTUf  ^(tnlKw^ou* — fwriCof^fvoi,  or  the  '^  illuminate,"  being 
one  title  by  which  Christians,  whose  education  was  complete 
and  perfect,   were  discriminated  fi-om  catechumens.     Their 
other  titles,  vforot,  fXrff/tuijfteyoi,  TeX»04,  all  answered  the  same 
end  of  distinguishii^  the  faithful  initiated  perfect  baptised 
firom  the  comparatively  uninitiated  state  of  catechumens.  Thc^ 
latter  also  bore  several  designations,  such  as  ''  novitioli,'* 

(q)  [Sess.  24,  &c.  Ref.  c.  4.]  (»)  [De  Consecr.  Dirt.  4,  c.  54, 5f; 

(r)  [Lynd.  Pr.  Cost.  f.  134,  135  ;     Lynd.  f.  1,  11.] 
CoQciL  Ajo^  vol  iL921,  330.] 


^'  tyroneflf**  &c«  &c.|  all  indicating  that  they  were  as  yet  but 
imperfect  members  of  the  church.  In  the  apostolic  age  the 
interval  was  never  long  between  conversion  and  baptism.  The 
history  of  Cornelius,  the  Ethiopian  Eunuch,  Lyaia,  and  the 
gaoler  of  Philippi,  in  the  Acts  of  the  Aposties,  demonstrate 
tiiat  in  these  days  catechising  and  baptism  immediately  accom- 
panied one  another.  In  after  ages  the  church,  fearing  to  ad- 
mit vicious  members,  or  those  whom  persecution  would  rendes 
apostates,  prolonged  the  interval,  and  provided  that  a  pre- 
scribed course  of  discipline  and  instruction  should  be  pre- 
viously undergone.  Thus  Justinian  enacts,  in  144th  Novell, 
'*  Per  duosprimum  annoB  in  fide  instituantur  et  pro  viribits 
Scripturas  ediscant,  tuncque  demum  sacro  redemptionis  offe- 
rantur  baptismatiJ"  Giannone  assigns  another  reason  for  Tate 
baptism  (^),  the  prevalence  of  a  persuasion  in  the  third  century, 
that  if  no  sin  intervened  between  baptism  and  death,  salvation 
was  secured  to  the  baptised.  It  is  well  known,  he  says,  that 
Constantino  was  not  baptised  till  a  very  brief  period  before  his 
death,  being  influenced  by  this  conviction  to  remain  a  mere 
catechumen  the  greater  part  of  his  life  {u). 

[[Catechumens  were  also  designated  "  auditores.^  In  the 
5th  book  of  his  Ecclesiastical  Polity,  Hooker  says,  "  Ways  of 
teaching  there  have  been  sundry  always  usual  in  God's  Church. 
For  the  first  introduction  of  youth  to  the  knowledge  of  God, 
the  Jews  even  to  this  day  have  their  catechisms.  With  reli- 
gion it  fareth  as  with  other  sciences ;  the  first  delivery  of  the 
elements  thereof  must,  for  like  consideration,  be  firamed  accord- 
ing to  the  weak  and  slender  capacity  of  young  beginners :  unto 
wUch  manner  of  teaching  principles  in  Christianity,  the  apostie 
in  the  sixth  to  the  Hebrews  is  himself  understood  to  allude. 
For  this  cause,  therefore,  as  the  Decalogue  of  Moses  declareth 
summarily  those  things  which  we  ought  to  do ;  the  prayer  of 
our  Lord,  whatsoever  we  should  request  or  desire :  so  either 
by  the  apostles,  or  at  leastwise  out  of  their  writings,  we  have 
the  substance  of  Christian  belief  compendiously  drawn  into 
few  and  short  articles,  to  the  end  that  the  weakness  of  no 
man's  wit  might  either  hinder  altogether  the  knowledge,  or 
excuse  the  utter  ignorance  of  needfiil  things.  Such  as  were 
trained  up  in  their  rudiments,  and  were  so  made  fit  to  be  after- 
ward by  baptism  received  into  the  church,  the  fathers  usually 
in  their  writings  do  term  hearers ;  as  having  no  ftirther  com- 
munion or  fellowship  with  the  church,  than  only  tiiis  that  they 
were  admitted  to  hear  the  principles  of  Christian  faith  made 
plain  unto  them  (v). 

[[By  the  office  for  the  ordination  of  deacons,  catechising  is  catecbitu 

and  Catechu- 
mens in  onr 
Colonics* 

it)  [Lib.  ii.  cap.  4,  mo.  1.]  4el  Regno  di  Napoli,  1.  2,  c.  4,  s.  1.] 

u)  lBinghua\  Eaolet.   Anti^u,       (v)  [See  fLin^  in  tit  Cobllta. 
passim,  and  Giannone's  Istoria  Civile    — £o.J 
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made  the  especial  duty  of  the  deacon.  In  our  colonies  cate- 
chists  constitute  an  intermediate  class  of  teachers  between 
missionaries  and  schoolmasters^  not  in  holy  orders,  though  very 
often  candidates  for  admission  to  them. 

rin  India  catechumens,  being  previously  instructed  in  the 
rudiments  of  Christianity,  are  admitted  into  the  porch  or  the 
verandah  of  the  church,  and  undergo  a  probation  of  two  years, 
before  they  receive  the  rite  of  baptism.  A  very  long  probation 
in  the  verandah  is  enjoined  to  all  such  as  have  relapsed  before 
the  period  of  their  catechumenship  has  expired  (x). — Ed.]] 
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ul  HE  origin  of  the  difierent  cathedral  churches  in  this 
country  may  be  traced  to  three  different  classes  of  institutions. 
First,  an  establishment  consisting  of  a  bishop,  dean  and  canons 
all  living  together  at  one  cathedral  city,  whose  occupation  and 
duty  was,  the  maintenance  and  difiiision  of  religion  throughout 
the  diocese,  of  which  the  cathedral  was  the  "mater  eccUsia" 
Of  this  class  are  all  the  cathedral  foundations,  whatever  formal 
variations  they  may  have  undergone,  which  at  present  remain, 
for  into  this  species  of  foundation  the  force  of  circumstances 
and  the  course  of  time  have  merged  the  two  which  follow. 
Secondly,  the  conventual  cathedrsds  which  learned  men  con- 
sider almost  peculiar  to  the  English  Church;  their  constitution 
was  formed  by  monks  under  subordination  to  a  prior,  resem* 
bling  in  a  great  degree  the  cathedrals  governed  by  a  dean  and 
canons,  both  as  to  the  construction  of  their  chapter,  and  the 
nature  of  their  privileges;  eight  of  these  conventual  cathedrals 
were  formally  constituted  by  Henry  VI 1 1,  cathedral  churches, 
the  election  of  their  bishop  being  transferred  from  a  prior  and 
convent  to  a  dean  and  chapter.  Thirdly,  and  lastly,  monas- 
teries unconnected  with  any  bishop  which  Henry  VIII.  incor- 
porated as  cathedral  churches,  with  the  new  sees,  which  he 
raised  upon  the  ruins  of  church  property  at  the  time  of  the 

(x)  [See  in  the  Report  of  the  So-  this  subject — £d.] 

ciety  for  Propagation  of  the  Gospel  {y)  [See  first  part  of  titles  ttt8)D9« ; 

for  1838,  p.  69,  a  vexy  interesting  Bmim  dtllr  fC^teci ;  and  |b()Mli* 

letter  from  the  Bishop  of  Calcutta  on  «— En.] 
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Reformation.  Bishop  Stillingfleet  establishes^  by  a  very  learned  cathcdmi 
and  complete  demonstration,  that  chapters  were  the  bishop's  ^**"p**"- 
council,  answering  to  the  ^^ collegium  decurionum''  of  every 
Roman  corporation  —  that  they  were  called  *'episcopi  con- 
JratreSf  consiliarii  assessores,  membra  episcopatus  ;*'  and  cites 
Lord  Coke's  (z)  words :  "  The  dean  and  chapter  were  ap- 
pointed as  a  council  to  the  bishop,  with  whom  he  is  to  consult 
in  all  cases  of  difficulty,  to  which  purpose  every  bishop  '  habet 
caihedram^  and  who  are  to  consent  to  every  grant,  &c.;  and 
in  the  case  of  the  dean  and  chapter  of  Norwich  their  being 
is  declared  to  be  so  necessary  that  although  they  should 
depart  with  their  possessions,  yet  for  necessity  the  corpo- 
ration doth  remain,  as  well  to  assist  the  bishop  in  his  calling, 
as  to  give  their  assent,"  &c.  And  having  thus  maintained 
their  usefulness  with  respect  to  the  bishop,  he  proceeds  to 
develope  their  beneficial  agency:  1,  in  promoting  the  public 
worship  of  God;  and  2,  in  propagating  the  Christian  faith. 
Among  other  remarkable  passages  are  the  following :  ''  The 
cathedral  churches  being  thus  established  in  the  bishop  and 
his  clergy,  all  things  were  to  be  so  ordered  as  might  the  most 
tend  to  the  public  worship  of  God,  which  was  another  end  of 
the  first  institution  of  them,  and  an  argument  for  their  useful- 
ness. For  in  the  beginning  of  a  church  it  was  necessary  for 
a  bishop  to  have  an  eye  to  two  things ;  first,  to  set  up  the 
public  worship  in  the  most  decent  and  solemn  manner,  and  in 
the  places  of  greatest  resort,  and  this  was  the  foundation  of 
cathedral  churches;  the  second  was,  to  gain  as  many  converts 
as  they  could  in  dispersed  places,  and  this  was  the  foundation 
of  parochial  churchesy  which  were  as  the  synagogues  to  the 
Temple  at  Jerusalem,  being  built  for  the  conveniency  of  those 
who  could  not  attend  the  solemn  worship  of  God  in  the  Temple. 
So  it  was  in  the  Christian  church :  every  cathedral  in  its  first 
institution  was  as  the  Temple  to  the  whole  diocese,  where  the 
worship  was  to  be  performed  in  the  most  decent,  constant,  and 
solemn  manner;  for  which  end  it  was  necessary  to  have  such 
a  number  of  ecclesiastical  persons  there  attending  as  might  - 
still  be  ready  to  do  all  the  offices  which  did  belong  to  the 
Christian  church ;  such  as  constant  prayers  and  hymns,  and  * 
preaching,  and  celebration  of  sacraments,  which  were  to  be 
kept  up  in  such  a  church  as  the  daily  sacrifice  was  in  the  Tem- 
ple, not  only  for  the  satisfaction  of  all  persons  who  desire  to 
know  what  the  manner  of  om*  worship  is,  but  that  all  devout 
persons  may  certainly  know  whither  to  go  at  certain  hours  to 
ofiTer  up  their  prayers  and  thanksgiving  to  God,  and  that  in  the 
most  public  and  solemn  manner ;  and  upon  this  ground,  the 
institution  of  cathedral  churches  among  Christians  was  a  very 
reasonable  thing.  For  some  time  there  was  but  one  baptistry 
in  a  city,  and  that  by  the  cathedral  church ;  and  the  one  altar 

(«)  [3  R.  75.] 
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caihedniu  in  relating  to  the  bishop  doth  imply  that  those  who  wa*e  under 
England.  ^j^^  ^^^^  ^f  ^^le  bishop  did  communicate  with  him."  2.  "  But 
to  proceed  in  showing  how  the  Christian  religioD  was  here 
propagated  by  the  means  of  the  cathedral  church  at  first 
erected ;  Sigebert^  I^ing  of  the  East  Angles,  fixed  the  epis- 
copal see  for  Felix,  who  came  out  of  Burgundy,  at  Dumnoc 
or  Dunwich,  where  he  resided  seventeen  years  and  was  the 
means  of  converting  the  whole  province.  Birinus  was  fixed 
at  Dorchester  (z)  as  his  episcopal  see  by  the  gift  of  Cynigilrusy 
King  of  the  West  Saxons,  and  Oswald,  King  of  the  Northum- 
bers,  and  by  that  means  much  people  was  converted  and  se- 
veral churches  built  in  his  own  time.  The  kingdom  of  Mercia, 
or  the  Middle  Angles,  seem  to  owe  their  conversion  to  four 
presbyters,  Caedda,  Adda,  Beffi,  and  Diuma,  the  three  first 
English,  and  the  last  a  Scot.  But  this  was  while  Penda  lived, 
who  was  no  Christian,  but  he  was  no  sooner  dead  but  a  cathe- 
dral church  was  erected,  and  Diuma  was  made  bishop  of  the 
Middle  Angles,  and  was  very  successfiil  in  converting  much 
people  in  a  little  time.  In  the  time  of  Walfare,  Ceddo  was,  by 
Theodore's  means,  made  bishop  of  the  Mercians,  and  the  cathe- 
dral church  was  fixed  at  Litchfield,  who  besides  the  body  of 
his  clergy,  had  (saith  Bede)  seven  or  eight  of  his  brethren, 
with  whom  in  his  retirement,  as  often  as  he  had  leisure  firom 
his  work  of  preaching,  he  was  wont  to  pray  and  to  study,  and 
after  his  death,  Winifred,  one  of  his  clergy,  succeeded  him. 

\^"  Lastly,  as  to  the  South  Saxons,  Wilfiid,  the  Bishop  of 
York,  but  then  driven  out,  was  the  chief  instrument  of  their 
conversion,  but  he  had  the  assistance  of  his  clergy,  who  are 
mentioned  by  Bede,  and  King  Edilwalch  fixed  the  cathedral 
church  at  Selsesey,  and  very  liberally  endowed  it. 

[['^  From  which  it  appears  how  extremely  usefiil  the  first 
cathedral  churches  among  the  Saxons  were  for  the  conversion 
of  the  nation,  and  upon  what  great  considerations  the  first 
Christian  kings  of  the  Saxons  did  bestow  their  endowments 
upon  them,  which  in  some  measure  they  have  ever  since  en- 
joyed ;  dnd  there  is  reason  to  hope  they  will  do  as  long  as 
Christian  princes  and  the  due  sense  of  our  conversion  to  Chris^ 
'  tianity  remain  among  us,  which  I  hope  will  be  to  the  world's 
end  (a)."  The  real  purpose  and  object  of  cathedral  institutions 
cannot  be  more  clearly  or  comprehensively  stated  than  in  the 
language  of  King  Henry  the  Eighth's  Charters  of  Foundation 
— "  Ut  omnis  generis  pietaiis  officio  illinc  exuberanter  in  om- 
nia vidna  loca  longe  lateque  dimanenty  ad  JDei  omnipotentis 
gloriamet  ad  suhditorum  nostrorum  cammunem  utilitatem  feli- 
citatemaue{by* — Ed.^ 
Origin  of  L  After  the  conversion  of  Constantine  the  Emperor,  the 

Cathedral!,     other  couvcrts  in  those  days,  and  in  the  following  tunes,  who 

(z)  [i.  e,  in  Dorchester. — Ed.]  Bede,  l.xi,  c.  15,  21, 1.  ir.c.  3. — Ed.^ 

(a) [Bp. Stmingfleet's Discomve  on        {b)  [See  the  title |^i:)ool0.— Ed] 
the  True  Antiquity  of  London,  citing 


were  many  of  them  governors  and  nobles,  settled  great  and 
large  demesne  lands  on  those  who  had  converted  them,  and 
the  first  oratories  or  places  of  public  worship  are  said  to  have 
been  built  upon  those  lands ;  which  first  oratories  were  called 
cathedns,  sedes;  cathedrals^  or  seats;  from  the  clergy's  constant 
residence  thereon  (c). 

2.  The  distinction  between  cathedral^  conventual^  and  coU  Difference 
legiate  churches  perhaps  may  be  best  understood  from  the  cl^h^rai, 
description  given  by  Lindwood  of  the  several  names :  properly  ^^ciihSirti 
speakmg,  says  he,  a  chapter  is  spoken  in  respect  of  a  cathedral  Cbarch«i. 
church ;  a  convent  in  respect  of  a  church  of  regulars ;  a  college 

in  respect  of  an  inferior  church  where  there  are  collected  toge- 
ther persons  living  in  common  {d). 

3.  The  sees  of  bishops  ought  regularly  to  be  fixed  in  such  otbedni 
towns  only  as  are  noted  and  populous.     When  this  was  made  SJilTcmef. 
a  rule  of  the  church  by  a  canon  of  the  council  of  Sardica,  the 

only  design  seems  to  have  been  to  prevent  the  needless  multi- 
plication of  bishops'  sees ;  inasmuch  as  that  canon,  describing 
such  a  small  city,  as  within  which  a  bishop's  see  should  not  be 
established,  calls  it  such  a  one  as  a  single  presbyter  might  be 
8u£Scient  for  in  point  of  numbers.  But  it  was  afterwards  un- 
derstood by  the  canon  law,  that  of  what  extent  or  how  populous 
soever  the  diocese  or  jurisdiction  of  a  bishop  might  be,  it  was 
most  agreeable  to  the  episcopal  dignity  to  place  the  see  or 
cathedral  church  in  some  large  and  considerable  town.  Pur- 
suant to  which,  with  express  reference  to  the  aforesaid  council, 
and  to  the  decrees  of  rope  Leo  and  Pope  Damasus,  it  was 
decreed  in  a  council  under  Archbishop  Lanfi*ank,  that  certain 
episcopal  sees  which  before  had  been  in  small  towns  and 
villages,  should  be  settled  in  die  most  noted  places :  and  se- 
veral were  accordingly  removed,  as  Dorchester  to  Lincoln, 
Selsey  to  Chichester,  Kirton  to  Exeter ;  which  rule  was  also 
observed  in  fixing  the  sees  of  the  five  new  bishoprics  erected 
by  King  Henry  VIII  (6). 

And  every  town  which  hath  a  see  of  a  bishop  placed  in  it  is 
thereby  entitled  to  the  honour  of  a  city  (/). 

And  Lord  Coke  defineth  a  city  thus :   a  city  (saith  he)  is  a   [  277  ] 
borough  incorporate,  which  hath,  or  hath  had,  a  bishop ;  and 
though  the  bishopric  be  dissolved,  yet  the  city  remaineth  {g\ 

But  this  extendeth  not  to  the  cathedral  churches  in  Wales, 
divers  of  which  are  established  in  small  villages. 

4.  Besides  the  proper  revenues  of  cathedral  churches  to  be  Centin  Por- 
applied  toward  the  repair  thereof,  there  are  divers  forfeitures  [he1£*p«^r  of 
by  several  canons  of  Archbishop  Stratford,  to  be  disposed  of  caihedrau. 
to  the  same  purpose :  to  wit,  for  the  unfaithful  execution  of 

wills;  for  extorting  undue  fees  for  the  probate  of  wills ;  for  un- 


(c)  God.  347.  (/)  Ibid. 

GiU.  172.  (g)  1  Inat  109. 
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due  commutation  of  penance ;  and  half  the  forfeitures  for  ex- 
cessive fees  at  the  admission  of  a  curate. 

[[A  provision  is  made  for  the  furtherance  of  this  object  by 
the  recent  act  of  3  &  4  Vict.  c.  113,  for  which,  and  for  all  the 
suspensions,  suppressions,  and  creations«of  deanries,  &c.,  see 

2Dean0  anO  CDaptecs^— Ed.]] 

5.  Every  see  or  cathedral  (as  such)  is  exempt  from  archi- 
diaconal  jurisdiction.  Thus  a  bishop's  see  having  been  newly 
erected  within  the  limits  of  a  certain  archdeaconry,  it  was  re- 
presented that  the  archdeacon  had  presumed  to  exercise  his 
jurisdiction  over  the  bishop  there  consecrated,  and  the  church, 
and  Gregory  IX.  decreed  thereupon  that  this  should  no  more 
be  done,  but  that  the  bishop  should  be  exempt  from  the  archi- 
diaconal  jurisdiction,  which  decretal  epistle  became  part  of  the 
body  of  the  canon  law  (A). 

6.  For  the  freedom  of  elections  in  general  it  was  thus  pro- 
vided by  the  statute  of  the  3  Edw.  1,  c.  5,  '^  Because  elections 
ought  to  be  free,  the  king  commandeth,  upon  great  forfeiture, 
that  no  man,  by  force  of  arms,  nor  by  malice,  or  menacing,  shall 
disturb  any  to  make  free  election." 

Which  statute,  being  general,  did  evidently  include  ecclesias- 
tical elections  as  well  as  others;  but  some  doubt  having  probably 
been  made  whether  they  were  included,  it  was  judged  advisable 
to  move  the  king  for  a  special  declaration  to  that  purpose  in 
the  articuli  cleri,  9  Edw.  ^,  c.  14:  "  If  any  dignity  be  vacant 
where  election  is  to  be  made,  it  is  moved  that  the  electors  may 
freely  make  their  election,  without  fear  of  any  temporal  power, 
and  all  prayers  and  oppressions  shall  in  this  behalf  cease.  The 
answer:  they  shall  be  made  free  according  to  the  form  of 
statutes  and  ordinances :"  that  is,  according  to  the  said  statute 
of  the  3  Edw.  1,  c.  5,  which  also  was  but  declaratory  of  the 
common  law  {%). 
[  278  ]  And  by  the  31  Eliz.  c.  6,  s.  1  &  2,  it  is  thus  enacted: 
"  Whereas  by  the  intent  of  the  founders  of  cathedral  and  col- 
legiate churches,  and  by  the  statutes  and  good  orders  of  the 
same,  the  elections,  presentations,  and  nominations  of  officers 
and  other  persons  to  have  room  or  place  in  the  same,  are  to  be 
had  and  made  of  the  fittest  and  most  meet  persons,. being  ca- 
pable of  the  same  elections,  presentations,  and  nominations, 
freely,  without  any  reward,  gift,  or  thing  given  or  taken  for  the 
same ;  and  for  the  true  performance  whereof  some  electors, 
presentors,  and  nominators  in  the  same  have  or  should  take  a 
corporal  oath  to  make  their  elections,  presentations,  and  nomi- 
nations accordingly ;  yet  notwithstanding,  it  is  found  by  ex- 
perience, that  the  said  elections,  presentations,  and  nomina- 
tions be  many  times  wrought  and  brought  to  pass  with  money, 
gifts,  and  rewards,  whereby  the  fittest  persons  to  be  elected, 


(A)  Gibs.  171;  X.i.33,16. 


(t)  2  Inst.  169,  632;  Giba.  175. 
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presented^  or  nominated,  wanting  money  or  friends,  are  seldom  J'Tjif"*.*" 
or  not  at  all  preferred,  contrary  to  the  good  meaning  of  the  *  . 
said  founders,  and  the  said  good  statutes  and  ordinances,  and 
to  the  great  prejudice  of  learning,  and  the  commonwealth  and 
estate  of  the  realm :  for  remedy  whereof  it  is  enacted,  that  if 
any  person  or  persons,  or  bodies  politic  or  corporate,  which 
have  election^  presentation,  or  nomination,  or  voice  or  assent 
in  the  choice,  election,  presentation,  or  nomination  of  any  per- 
son to  have  room  or  place  in  any  of  the  said  cathedral  or  col- 
legiate churches,  shall  have,  receive,  or  take,  or  shall  accept 
any  promise,  agreement,  covenant,  bond,  or  other  assurance  to 
receive  or  have  any  money,  fee,  reward,  or  any  other  profit, 
directly  or  indirectly,  either  to  himself  or  themselves,  or  to  any 
other  of  his  or  their  friends  for  his  or  their  voice  or  assent  in 
such  election,  presentation,  or  nomination  as  aforesaid ;  then 
and  from  thenceforth  the  place,  room,  or  office  which  such 
person  so  offending  shall  then  have  in  any  of  the  said  churches, 
shall  be  void,  and  the  same  may  be  disposed  of  in  such  manner 
as  if  such  person  so  offending  were  naturally  dead." 

On  the  subject  of  bribery  it  has  been  decided,  that  if  a  voter 
take  a  bribe,  it  is  immaterial  whether  he  perform  his  promise, 
or  break  it  by  voting  for  the  opposite  party  (A).  Also  that 
bribery  is  a  crime  inmctable  at  common  law,  independently  of 
acts  of  parliament  (/)•  But  that  an  action  of  debt  to  recover 
a  penalty  on  the  2  Geo.  c.  24,  for  bribery  at  elections,  is  a  civil 
suit,  and  therefore  that  in  such  action  a  quaker  may  give  evi- 
dence on  affirmation  (m). 

Sect  3.  '^  And  if  any  officer  of  any  of  the  said  churches,  or 
other  person  having  room  or  place  in  the  same,  shall  directly 
or  indirectly  take  or  receive,  or  by  any  way,  device,  or  means, 
contract  or  agree  to  have  or  receive  any  money,  reward,  or 
profit  whatsoever,  for  the  leaving  or  resigning  up  of  the  same  [  ^9  ] 
his  room  or  place  for  any  other  to  be  placed  in  the  same,  every 
person  so  taking  or  contracting  shall  forfeit  double  the  sum  of 
money  or  value  of  the  thing  so  received  or  agreed  to  be  re- 
ceived or  taken ;  and  every  person  by  whom  or  for  whom  any 
money,  gift,  or  reward  as  aforesaid  shall  be  given  or  agreed  to 
be  paid,  shall  be  uncapable  of  that  place  or  room  for  that  time 
or  turn,  and  shall  not  be  had  nor  taken  to  be  a  lawful  officer, 
or  to  have  such  room  or  place  there,  but  they  to  whom  it  shall 
appertain  shall  appoint  another  as  if  such  person  were  dead 
or  had  resigned.*' 

Sect.  4.  *'  And  for  the  more  sincere  election,  presentation, 
and  nomination  of  officers  and  other  persons  to  have  room  or 
place  in  any  of  the  said  churches,  at  the  time  of  every  such 
election,  presentation,  or  nomination,  as  well  this  present  act 

(Jc)  3  Barr.    1235;     Suhlan  and        (I)  3  Burr.  1335. 
Norton  and  JBttiA  aud  Ratclins,  there        (m)  Atcheson  and  EverUi,  Cowp. 
cited.  382. 
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Election*  in  as  the  ordcrs  and  statutes  of  such  place  concerning  such  elec- 
"*'*  tion,  presentation,  or  nomination  to  be  had,  shall  then  and 
there  be  publicly  read,  upon  pain  that  every  person  in  whom 
default  thereof  shall  be,  shall  forfeit  40Z." 

Sect.  4.  "  All  which  forfeitures  shall  be  half  to  him  or  them 
that  will  sue  for  the  same  in  any  of  the  queen's  courts  of  re- 
cord, and  half  to  the  use  of  such  cathedral  or  collegiate  church 
where  such  offence  shall  be  committed." 

As  to  the  methods  of  proceeding  in  elections,  they  depend  in 
a  great  measure  upon  the  local  statutes  and  customs  of  each 
cathedral  and  collegiate  body,  and  therefore  cannot  be  brought 
under  the  rules  which  the  ancient  canon  law  hath  laid  down. 
Elections  are  said  by  the  canon  law  to  be  made  in  three  ways ; 
per  inspirationem,  when  all  the  electors,  as  if  by  inspiration^ 
agree  in  the  choice  of  one  person  ;  per  scmtinium,  when  three 
scrutineers  are  appointed  to  take  the  rotes ;  and  per  compro- 
missum,  when  certain  fit  persons  are  deputed,  to  whom  the 
power  of  electing  is  transferred  (n).  Nevertheless  it  may  be 
of  use,  in  cases  which  the  statutes  have  left  doubtful,  or  not 
clearly  determined,  to  set  down  here  some  rules  relating  to 
elections,  which  lie  dispersed  in  the  body  of  the  canon  law. 
As, 

(1)  Concerning  the  time  for  election,  this  the  canon  law  de- 
termines that  it  shall  not  exceed  the  space  of  three  months 
from  the  vacancy,  and  if  it  be  deferred  longer  (without  lawful 
impediment)  the  electors  shall  for  that  turn  lose  their  right  of 
election,  and  the  same  shall  devolve  upon  those  who  have  the 
next  right,  who  also  shall  fill  up  the  vacancy  within  other  three 

r  280  ]  months,  on  pain  of  canonical  censures  (o).  And  after  the  elec- 
tion they  shall  notify  the  same  to  the  person  elected,  so  soon 
as  they  reasonably  can,  who  shall  assent  thereunto  within  the 
space  of  one  month,  and  within  three  months  afterwards  shall 

Erocure  confirmation  thereof,  otherwise  the  election  (if  there 
e  no  lawful  impediment  intervening)  shall  be  void  {p ).  But 
the  election,  or  any  citation  or  process  relating  thereto,  ought 
not  to  be  before  the  interment  of  the  deceased  (y). 

(2)  Concerning  the  manner  of  proceeding  to  the  election,  it 
is  ordained,  that  when  canons  or  prebendaries  are  wanted^  of 
benefices  to  be  disposed  of,  the  canons  absent  are  to  be  cited, 
if  conveniently  it  may  be,  unless  there  be  a  custom  to  the  con- 
trary ;  otherwise  what  is  done  in  their  absence  shall  be  of  no 
efiect  (r). 

So  an  election  of  A  vicar  by  trustees  was  declared  void  for 
want  of  notice  of  the  meeting ;  for  per  Lord  Hardwicke,  "  It 

(n)  Inst.  J.C.  1,  B.  (r)  6*  3,  4,  33.     Sajfe  enim  re- 

(o)  X.  1,  G,  41.     De  clectionc  ei    scriptum  est,   tnagis  hac  in  re  untus 

electi  potestate,  obesse  .contemptum    quam    mttltomm 

(p)  X.  1,  6,  6.  contradiciionem,    Inst  J.  C.  1,  6. 
(9)  lb.  1,  6,  36, 


18  90  in  all  corporate  bodies^  whether  the  election  be  by  the  Biectiont  in 
corporation  at  large,  or  by  a  select  number,  notice  is  required,  ^■******'***' 
unless  the  election  is  to  be  on  the  charter,  or  a  particular  day, 
in  which  case  every  body  is  obliged  to  take  notice  of  it  («).'' 
And  this  being  a  personal  trust,  to  be  exercised  according  to 
the  discretion  of  the  trustees,  they  were  not  allowed  to  vote  by 
proxies  (t). 

(3)  And  no  person  shall  constitute  a  proxy  in  the  business 
of  election,  unless  he  be  absent  in  a  place  from  whence  he 
ought  to  be  cited  (and  not  in  a  foreign  country,  or  the  like) 
and  hindered  by  just  impediment  from  attending,  of  which  he 
shall  cause  proof  to  be  made  upon  oath  if  required.  In  such 
case,  if  he  will,  he  may  constitute  one  of  the  chapter  or  colle- 
giate body  to  be  his  proxy  («). 

But  if  none  of  the  chapter  will  be  his  proxy,  he  cannot  de- 
pute any  other  without  consent  of  the  chapter,  nor  give  his 
vote  by  letter,  which  ought  not  to  be  given  before  the  meeting 
for  the  election,  but  only  at  that  time  (i^r). 

And  if  one  of  the  chapter  be  constituted  proxy  generally,  if 
he  nominate  one  person  upon  his  own  account,  and  another  in 
the  name  of  his  constituent,  it  shall  pass  for  nothing ;  but  if  he 
hath  a  special  proxy,  to  choose  such  a  person  by  name,  then  he  [281  ] 
may  lawiully  consent  to  the  election  of  one  in  his  ovm  name, 
and  to  the  election  of  another  in  the  name  of  his  constituent  (y). 

(4)  When  the  election  is  to  be  made,  and  all  are  present 
who  ought,  and  will,  and  can  conveniently  attend,  three  of  the 
society  shall  take  the  votes  of  every  one,  secretly  and  severally, 
and  put  the  same  in  writing,  and  then  immediately  publish  the 
same  amongst  them  all ;  and  on  casting  up  the  votes,  he  shall 
be  elected  who  has  the  majority  of  legal  votes  (z). 

It  is  a  corollary  to  this  rule  that  the  consent  of  the  electors 
must  be  given  "  sitnul  et  semel"  or  "  in  one  place  and  at  one 
time  (a)." 

And  they  cannot  vary  after  the  votes  are  published ;  for  then 
they  ought  to  proceed  to  cast  up  the  votes  and  declare  the 
election  (J). 

(6)  By  the  majority  is  meant  the  majority  of  the  whole 
number  of  electors ;  therefore  if  there  are  seven  electors,  and 
two  of  them  choose  one  person,  and  two  another,  and  three  an- 
other, he  who  has  the  three  votes  shall  not  be  duly  elected,  as 
not  being  chosen  by  a  majority  of  the  electors. 

A  similar  case  is  decided  in  the  decretal  of  Gregory  (c).  If 
certain  persons  who  voted  under  potest  had  a  right  to  vote ; 
there  were  fifty-five  electors  ;  but  twenty-three  only  voted  for 


(j)  Wilion  V.  Dennison,  Arab.  82.        (z)  X.  1,  6, 42. 
(0  Ibid.  (o)  Davies'  R.  48. 

(m)  X.  1,6,42;  Daviefl' R.  47  b. 
(x)  6o  1,  6, 46. 
(y)  Ibid. 


(b)  X.  1,  6,  58. 

(c)  1,  6,  50. 
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Eiectioni  in  one  Candidate,  and  twenty-two  for  the  other.  If  those  persons 
caibedrais.  ^^^^  excludcd,  twcnty-one  had  a  right  to  vote ;  but  the  num- 
bers in  that  case  were  only  ten  and  eight,  and  the  election  was 
declared  void ;  because,  according  to  another  text,  licet  ma- 
jorem  partem  facerent  partium  comparatione  minorum,  fum 
tamen  ad  majorem  partem  capituli  pervenerunt  {d).  But  an 
exception  to  this  rule  took  place  if  he  who  had  the  majority  of 
voices  was  ineligible  from  his  order,  age,  or  learning,  and  his 
ineligibility  was  notorious  or  made  known  to  the  electors  ;  for 
then  his  election  was  to  be  set  aside,  and  he  who  had  the 
fewest  voices,^  confirmed  (e).  Where  an  integral  part  of  a  cor- 
poration, composed  of  a  definite  number,  is  required  to  vote 
at  an  election,  a  majority  of  such  integral  definite  part  must 
attend  (/).  But  a  charter,  and,  in  the  absence  of  a  charter, 
prescription,  which  is  evidence  of  a  charter,  may  by  our  law 
give  the  right  of  election  to  the  majority  of  those  present  of  a 
definite  number,  although  the  number  present  should  not  con- 
stitute a  majority  of  the  full  corporation  (^). 

(6)  By  the  majority  of  legal  votes  (the  major  et  sanior  pars) 
are  excluded  those  who  are  admitted  upon  protestation,  that 
their  votes  shall  not  be  good  if  it  shall  appear  that  they  have 
not  a  legal  right  to  vote,  and  it  shall  afterwards  be  made  ap- 

[  282  ]  pear  upon  appeal  or  otherwise  that  they  have  no  legal  right. 
Now  persons  may  be  disqualified  several  ways :  as  by  custom, 
or  by  their  own  crime,  where  they  have  committed  any  ofience 
which  renders  them  incapable.  So  persons  under  suspension; 
or  under  the  greater  excommunication,  can  neither  be  electors, 
nor  be  themselves  elected  (A). 

But  if  a  member  be  in  possession,  although  not  of  right,  he 
may  be  an  elector,  and  such  election  is  valid,  provided  he  be  in 
quiet  possession,  because  he  believeth  that  he  hath  right  (t). 
But  if  from  the  first,  before  the  election  is  made,  it  shall  be 
denied  that  he  hath  such  right,  and  he  is  admitted  under  pro- 
testation, that  his  voice  shall  be  valid  if  indeed  it  ought  to  be 
valid,  and  that  it  shall  not  be  valid  unless  it  shall  appear  that 
he  hath  such  right ;  in  such  case  his  possession  shall  notavul. 

(7)  Where  the  votes  are  eqtuily  one  who  is  an  elector  being 
chosen,  shall  have  the  preference  before  one  who  is  not  an 
elector  :  As  for  instance,  if  there  are  seven  voters,  and  three 
of  them  choose  one  of  the  seven,  and  other  three  choose 
another  who  is  not  of  the  seven ;  he  of  the  seven  who  is 
chosen  shall  have  the  preference,  provided  he  himself  consent 
and  agree  to  his  election,  and  there  be  no  canonical  impe- 
diment (A). 

« 

(d)  X.  1,  6,  48.  (g)  Rex  v.  Hotfte,  6  T.  R.  430. 

(e)  lb.  cap.  22.  (A)  Inst.  J.  C.  1,  7. 
(/)  Rex  V.  Bellringer,  4  T.  R.       j(i)  X.  1,  6, 24. 

810 ;  Rex  v.  MiUer,  6  T.  R.  268.  {k)  lb.  1,  6,  33. 


The  dean  has  no  casting  voice^  where  the  numbers  are  equal. 

See  9Dean0  anH  C|iapter0,  IV.  10, 5,  and  )^o0pftald,  4. 

(8)  If  the  lesser  number  of  the  electors  proceed  precipitately 
to  make  election  before  the  rest  who  ought  to  be  present  are 
come  in,  such  election  is  void,  although  the  major  part  of  the 
whole  number  should  assent  to  it  afterwards.  But  if  after  such 
undue  election  made,  and  divers  of  the  electors  are  gone  home, 
they  who  remain  shall  proceed  to  another  election,  such  other 
election  is  also  void ;  for  they  ought  to  appeal  (/). 

(9)  A  pre-election  into  a  place  not  vacant,  is  void.    And  so  Pr«  eieetioa 
it  was  declared  in  the  Court  of  King's  Bench.     E.  34,  c.  2,  in  ^umAomu^ 
the  case  of  Stainhoe  and  Owen  :   Dr.  Owen  was  elected  pre-  *■  ^***'*- 
bendary  in  the  Church  of  St.  David's,  where  such  elections  nad 

been  usual,  when  all  the  prebends  were  ftiU ;  but  upon  a  va- 
cancy Dr.  Stainhoe  was  admitted,  and  the  court  would  not 
grant  a  mandamus  to  admit  Dr.  Owen,  because  (as  is  there 
said)  it  was  a  ridiculous  custom  to  elect  where  no  prebend  was  [  283  ] 
vacant,  for  that  there  cannot  be  an  election  but  into  a  void 
place  (m). 

It  is  true  there  may  be  a  pre-election ;  and  upon  a  death, 
the  person  may  afl:erwards  be  admitted  :  but  such  pre-election 
binds  not  the  body,  so  as  that  they  may  not  elect  any  other 
when  the  vacancy  happens ;  especially,  where  the  electors  are 
the  patrons,  and  are  also  the  persons  to  admit  The  caution 
given  in  this  case  by  the  canon  law  is,  not  to  choose  to  the 
place  which  shall  be  next  vacant ;  but  if  they  choose  a  man  to 
be  a  brother  or  a  fellow  of  the  society,  and  promise  to  confer 
upon  him  the  next  vacant  benefice,  such  election  is  good  (n). 

[[See  SDeansf  anli  Cjiapteris*— Ed.^ 

7.  "  Where  the  dean  or  other  chief  governor  of  any  cathe-  How  ih«  Pint 
dral  or  collegiate  church,  hath  a  certain  portion  of  the  posses-  R^veMe,**** 
sions  alone  limited  to  his  office  ;  and  every  prebendary,  vicar,  Sf^'^^* 
petty  canon,  and  other  minister  spiritual  hath  another  alone 

(/)  X.  1, 6,  33.  do  the  business  of  bis  electors  ;  and 
(m)  2  T.  Jones,  199.  This  case  should  succeed  to  the  next  vacancy 
seems  lobe  somewhat  misreported  :  in  the  chapter  by  election.  Itseemetn 
The  prebends  at  St.  David's  are  in  from  the  above-mentioned  report, 
the  gift  of  the  bishop,  and  therefore  that  Dr.  Owen  bavins  been  thus 
the  election  could  not  be  to  a  pre-  preselected,  was  refused  to  be  ad- 
bend.  But  there  are  in  that  church  mitted.  Upon  which  he  moved  for 
six  raidefitiariships  ;  and  to  one  of  a  mandamus ;  but  the  court  would 
these  it  seemeth  tne  pre-election  was  not  grant  the  same,  such  pre-election 
made.  Three  of  the  residentiaries  being  merely  void.  This  custom  at 
are  named  by  the  bishop,  viz.  the  St  David's,  after  some  endeavours  to 
chantor,  chancellor,  and  treasurer,  be  continued,  hath  now  (it  is  said) 
The  other  three  are  elective  out  of  entirety  ceased.  [See  l^eanB  avi 
the  bodv  of  the  prebendaries.  The  Chapters,  for  the  future  state  of  the 
custom  had  prevailed  for  some  time,  Cathedral  Dignitaries,  &c.  at  St. 
for  the  six  to  agree  to  elect  a  seventh  David's.] 

Bupemumerary ;  who  should  in  return        (n)  Gibs.  176,  7,  8;  X.  3,  5, 19. 
of  the  obligation,  keep  residence,  and 
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and  distinctly  limited  to  his  respective  office  :  they  shall  be 
rated  for  their  first  fruits  separately  and  not  jointly  (o)-" 

8.  The  cathedral  church  is  the  parish  church  of  the  whole 
diocese  (which  diocese  was  therefore  commonly  called  porocAia 
in  ancient  times,  till  the  application  of  this  name  to  the  lesser 
branches  into  which  it  was  divided,  made  it  for  distinction's  sake 
to  be  called  only  by  the  name  of  diocese) :  and  it  hath  been 
affirmed,  with  great  probability,  that  if  one  resort  to  the  cathe- 

[  284  ]  dral  church  to  near  divine  service,  it  is  a  resorting  to  the  parish 
church,  within  the  natural  sense  and  meaning  of  the  statute  {p). 

Upon  which  account  it  is  ordained  by  a  canon  of  Simon 
Mepham,  Archbishop  of  Canterbury,  that  in  certain  cases, 
they  who  cannot  be  cited  personally,  nor  in  their  dwelling- 
house,  may  be  cited  in  their  parish  church ;  and  if  they  have 
no  parish  church,  or  that  doth  not  appear,  then  they  shall  be 
cited  in  the  cathedral  (q). 

And  by  Can.  65 :  "  Excommunicates  shall  be  denounced 
every  six  months,  as  well  in  the  parish  church,  as  in  the  cathe- 
dral church  of  the  diocese." 

9.  In  honour  of  the  cathedral  church,  and  in  token  of 
subjection  to  it,  as  the  bishop's  see ;  every  parochial  minister 
witnin  the  diocese,  pays  to  the  bishop  an  annual  pension, 
called  anciently  cathedraticum.  This  acknowledgment  is  sup- 
posed to  have  taken  rise  from  the  establishment  of  distinct 
parishes,  with  certain  revenues,  and  thereby  the  separating  of 
those  districts  from  the  immediate  relation  they  had  borne  to 
the  cathedral  church.  By  a  canon  of  the  Council  of  Bracara, 
this  pension  is  called  honor  cathedra  episcopalis,  and  restrained 
(if  it  was  not  limited  before)  to  two  shillings  each  church  : 
which  canon  became  afterwards  part  of  the  canon  law  of  the 
church,  with  this  gloss  upon  the  words  two  shillings  (viz.  at 
most ;  for  sometimes  less  is  given) ;  and  hath  been  received  in 
England,  as  in  other  churches,  under  the  name  of  st/nodaticum, 
or  synodalSf  because  generally  paid  at  the  bishop's  synod  at 
Easter  (r). 

10.  Bishops  shall  be  at  their  cathedrals,  on  some  of  the 
greater  feasts,  and  at  least  in  some  part  of  lent  (s). 

Bishops  shall  reside  at  their  cathedral  churches,  and  officiate 
there  on  the  chief  festivals,  on  the  Lord's  days,  and  in  lent, 
and  in  advent  (t). 

Bishops  shall  be  personally  resident  to  take  care  of  their 
flock,  and  for  the  comfort  of  tne  churches  espoused  to  them  ; 
especially  on  solemn  days,  in  lent  and  advent :  unless  their 
absence  be  required  by  their   superiors,   or  for  other  just 

cause  (u).  [[See  UDeansf  aito  €^apttt0,—Ej>r\ 


Biihop's  Re* 
•idence  there* 


(o)  26  H.  8,  c.  3,  8.  25. 
(p)  Gibs.  171. 
(g)  Qih9. 1003. 
(r)  Gibs.  171. 


(s\  Langton,  Lind.  130. 
(t)  Otho,  Athon,  55. 
(u)  OthoboD,  Athon,  118. 


11.  Can.  4&.  "Eveiy  dean,  master,  or  warden,  or  chief  Dean  and    . 
governor  of  any  cathedral  or  collegiate  church,  shall  be  re-  Slit&ence 
sident  there  fourscore  and  ten  days,  conjunctim  or  divisim^  in  ^**''*- 
every  year  at  the  least,  and  then  shall  continue  there  in 
preaching  the  word  of  God,  and  keeping  good  hospitality ; 

except  he  shall  be  otherwise  let  with  weighty  and  urgent  causes 
to  be  approved  by  the  bishop,  or  in  any  other  lawfiil  sort  dis-  r  Qor  i 
pensed  with.  And  when  he  is  resident,  he  with  the  rest  of  the  L  *^  ^ 
canons  or  prebendaries  resident,  shall  take  special  care,  that 
the  statutes  and  laudable  customs  of  the  church  (not  being 
contrary  to  the  word  of  God  or  prerogative  royal),  the  statutes 
of  this  realm  being  in  force  concerning  ecclesiastical  order, 
and  all  other  constitutions  now  set  forth  and  confirmed  by  his 
majesty's  authority,  and  such  as  shall  be  lawfully  enjoined  by 
the  bishop  of  the  diocese  in  his  visitation  according  to  the  sta- 
tutes and  customs  of  the  same  church  or  the  ecclesiastical  laws 
of  this  realm,  be  diligently  observed;  and  that  the  petty  canons, 
vicars  choral,  and  other  ministers  of  their  church,  be  urged  to 
the  study  of  the  holy  scriptures  |  and  every  one  of  them  to  have 
the  New  Testament  not  only  in  English,  but  also  in  Latin." 

Can.  44.  "  Prebendaries,  at  large,  shall  not  be  absent  from 
their  cures  above  a  month  in  the  year ;  and  residentiaries  shall 
divide  the  year  among  them,  and  when  their  residence  is  over, 
shall  repair  to  their  benefices.  [^See  9Dfan0  Qntl  Ctiapt€t0« 
— EnJ 

12.  Can.  Si4f4  '*  In  all  cathedral  and  collegiate  churches,  the  Adminutra. 
holy  communion  shall  be  administered  upon  principal  feast  H^oVcim- 
days,  sometimes  by  the  bishop  (if  he  be  present),  and  some-  maniomhere. 
times  by  the  dean,  and  at  sometimes  by  a  canon  or  prebendary : 

the  principal  minister  using  a  decent  cope,  and  being  assisted 
with  the  gospeller  and  epistler  agreeably  according  to  the  ad- 
vertisements, published  in  the  seventh  year  of  Queen  Eliza- 
beth (herecifter  following).  The  said  comrtlunion  to  be  adminis- 
tered at  such  times,  and  with  such  limitation,  as  is  specified  in 
the  Book  of  Common  Prayer.  Provided  that  no  such  limitation 
by  any  construction  shallbe  allowed  of,  but  that  all  deans, 
wardens,  masters,  or  heads  of  cathedral  and  collegiate  churches, 
prebendaries,  canons,  vicars,  petty  canons,  singing  men,  and 
all  others  of  the  foundation,  shall  receive  thfe  communion  four 
times  yearly  at  the  least" 

13.  Can.  43i  "The  dean,  master,  warden,  or  chief  governor.  Preaching, 
prebendaries,  and  canons  in  every  cathedral  and  collegiate 
church,  shall  preach  there  in  their  own  persons,  so  often  as 

they  are  bound  by  law,  statute,  ordinance,  or  custom ;  and  if 
they  be  sick,  or  lawfiilly  absent,  they  shall  substitute  such 
licensed  preachers  to  supply  their  turns,  as  by  the  bishop  shall 
be  thought  meet  to  preacn  in  cathedral  churches.  And  if  any 
otherwise  neglect  or  omit  to  supply  his  course,  the  offender 
shall  be  punished  by  the  bishop,  or  by  him  or  them  to  whom 


Which  act,  together  with  the  cases  that  have  happened  there- 
upon,  falleth  iii  more  properly  under  the  title  2>£dll0  aiUl 

C|iapter0* 

Manchester**'       ^'^^^  collcgiate  churches  of  Manchester  and  Ripon  are,  by 

and  Ripon.     6  &  7  Will.  4,  coHstituted  the  cathedral  churches  of  the  new 

sees  of  Manchester  and  Ripon.     But  see  fiD£dtV0  ant  C|ap$ 


€atbt}iratitunu 

CaTHEDRATICUM  hath  been  treated  of  under  the  title 
next  aforegoing. 


<!rabrAt— see  Vvsictic$* 


[  289  ]  «r^01»iim— see  atl0ttfAltM. 


ifffiiinrrt— see  diftuv^. 


(Cf.  Bingham's  Eccles.  An.  2,  7,  5—3,  11,  6;  Ayliffe's  Par. 

160—4;  1  Blackstone,  382.) 
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When  an  Action  wiU  lie  agaiuit    295 


LIT  seems  to  have  been  the  custom,  sanctioned  by  the  Roman 
law,  for  certain  corporate  societies  to  choose  an  advocate,  whose 
title  was  "  defensor"  as  a  sort  of  standing  counsel  to  vindicate 
their  privileges  before  the  magistrate,  whenever  they  might 
happen  to  be  invaded.  Thus  there  were  "  defensores  senatus," 
**  defensores  urbium/'  *'  defensores  rerum  vuhlicarunT  (c) ;  and 
it  appears  that,  in  imitation  of  this  practice,  the  church  esta- 
blished ^* defensores  pauperum''  (rf)  and  "defensores  ecclesuB^ 
whose  office  was  the  protection  and  defence  of  ecclesiastical 
property  and  persons,  either  before  the  ordinary  civil  tribunal,  or 
by  petition  to  the  emperor.     Gothofred  and  Bishop  Beverege 

(c)  [Dig.  1.  49, 1 10, 1. 1.]  {d)  [5  Cone.  Carthag.  a.d.  401.] 


attribute  the  institution  of  modem  lay  chancellorships  to  this 
origint  and  trace  a  perfect  similarity  between  their  ofHpe  and 
that  of  the  ancient  "  defensoresJ"  Bingham  maintains  a  con- 
trary opinion*  He  thinks  the  modern  office  originated  in  a 
delegated  power  from  the  bishops^  who  were  commonly  chosen 
as  the  arbitrators  of  disputes  in  the  primitive  church,  and  whom 
the  imperial  laws  permitted  to  exercise  this  judicial  function 
whenever  both  the  litigant  parties  consented  to  submit  them-* 
selves  to  their  jurisdiction.  And  under  this  stipulation  they 
adjudicated  in  civil  and  criminal  causes.  "  Si  qui  ex  consensu 
apud  sacriB  legis  antistitem  litigare  voluerint  non  vetabuniur; 
sed  experiuntur  illius  in  civili  duntaxat  negotio  vMre  arbitri 
sponte  residentis  judicium  {e)J"  But  as  Christianity  increasedi 
and  the  exercise  of  this  judicial  office  oppressed  and  encum* 
bered  the  bishops,  they  devolved  this  function  upon  some 
person  in  whose  prudence  and  integrity  they  could  confide : 
and  hence,  according  to  this  learned  vnriter,  the  origin  of  lay 
chancellors.  The  establishment  of  episcopal  jurisdiction  in 
this  country  over  certain  temporal  matt^^  is  discussed  under 
the  title  COUCtjS^  Blackstone  says,  that  the  bishops  chan^ 
cellor  is  appointed  to  hold  the  bishop  s  courts,  and  to  assist  him 
in  matters  of  ecclesiastical  laws,  who,  as  well  as  all  other  eccle- 
siastical officers,  if  lay  or  married,  must  be  a  doctor  of  the  civil 
law,  so  created  in  some  university ;  and  such,  no  doubt,  was 
the  intention  of  the  statute  37  Hen.  8,  c.  17  ;  but  it  seems  to 
have  been  settled  by  Pratt  v.  Stock  {f\  tliat  the  words  of  the 
statute,  "  may  be,'*  being  affirmative  only,  and  not  restrictive,  a 
bachelor  of  laws  or  master  of  arts,  otherwise  properly  qualified, 
may  hold  the  office. —  Ed.^ 

1.  The  word  chancellor  is  not  m^itioned  in  the  commission,  chancellor. 
and  but  rarely  in  our  ancient  records;  but  seemeth  to  have 
grown  into  use  in  imitation  of  the  like  title  in  the  state ;  inas- 
much as  the  proper  office  of  a  chancellor  as  such,  was,  to  be 
keeper  of  the  seals  of  the  archbishop  or  bishop,  as  appears 

from  divers  entries  in  the  registry  of  the  Archbishops  of  Can- 
terbury (g). 

2,  This  office  (as  it  is  now  understood)  includeth  in  it  two  oaicui  phd- 
other  offices,  which  are  distinguished  in  the  commission  by  the  cL^^c^Mrli*' 
titles  of  official  principal  and  vicar  general.    The  proper  work 

of  an  official  is,  to  hear  causes  between  party  and  party,  con* 
ceming  wills,  legacies,  marriages,  and  the  like,  which  are 
matters  of  temporal  cognizance,  but  have  been  granted  to  the 
Ecclesiastical  Courts  by  the  concessions  of  princes.  The  pro- 
per work  of  a  vicar  general  is,  the  exercise  and  administration 
of  jurisdiction  purely  spiritual,  by  the  authority  and  under  the 
direction  of  the  bishop,  as  visitation,  correction  of  manners, 

(e)  [Cod.  Justin.  1. 1,  tit.  4,  leg.  8.]        (g)  Gibs.  986. 
(/)  [Still.  35  Eliz.  Rot.  181.] 
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granting  institutions,  and  the  like,  with  a  general  inspection  of 
men  and  things,  in  order  to  the  preserving  of  discipline  and 
good  government  in  the  church  (A). 

And  although  these  two  offices  have  been  ordinarily  granted 
together,  yet  we  find  in  the  acts  and  records  of  the  several  sees 
frequent  appointments  of  vicars  general  separately,  upon  occa- 
sional absences  of  the  archbishops  or  bishops  (i). 

For  the  vicar  general  was  an  officer  occasionally  constituted, 
when  the  bishop  was  called  out  of  the  diocese,  by  foreign  em- 
bassies, or  attendances  in  parliament,  or  other  affairs  vrnether 
public  or  private  ;  and  being  the  representative  of  the  bishop 
for  that  time,  his  commission  contained  in  it  all  that  power  and 
jurisdiction  which  still  rested  in  the  bishop  notwithstanding  the 
appointment  of  an  official,  that  is,  the  whole  administration 
except  the  hearing  of  causes  in  the  Consistory  Court  (A). 

And  Dr.  Gibson  takes  occasion  to  wish,  that  these  offices 
might  be  kept  separate  still ;  the  office  of  vicar  general  to  be 
vested  in  the  hands  of  some  grave  and  prudent  clergyman, 
usually  resident  within  the  diocese ;  and  that  of  official  (as 
being  conversant  about  temporal  matters)  in  the  hands  of  a 
la}anan,  well  skilled  in  the  civil  law  (/). 

rin  Dr.  Trevor's  case  (m)  it  was  resolved  by  all  the  judges, 
reference  being  made  to  them  by  the  Lord  Chancellor,  that 
the  offices  of  '^  chancellor,  registrars,  and  commissary  were 
within  the  scope  of  the  7  &  8  Ed.  6,  c.  16,  against  buying  and 
selling  of  offices." — Ed.T 
ComniiiMry.  3.  Commissary  is  he  that  is  limited  by  the  bishop  to  some 
certain  place  in  the  diocese,  to  assist  him  ;  and  in  most  cases 
hath  the  authority  of  official  principal  and  vicar  general  within 
his  limits  (n).  [[But  a  commissaryship  is  not  grantable  for  life 
so  as  to  bind  the  succeeding  bishop,  though  confirmed  by  the 
dean  and  chapter  (o). — Ed.] 

The  chancellor  is  not  confined  to  any  place  of  the  diocese, 
nor  limited  to  some  certain  causes  only  of  iurisdiction ;  but 
every  where  throughout  the  whole  diocese  he  supplieth  the 
bishop's  absence,  in  all  matters  and  causes  ecclesiastical  within 
his  diocese.  But  the  authority  of  commissaries,  as  it  is  re- 
trained to  some  certain  place  of  the  diocese,  so  is  it  also 
restrained  to  some  certain  causes  of  jurisdiction,  limited  unto 
them  by  the  bishops :  for  which  reason  the  law  calls  them 
officiales  foranei,  as  restrained  ctiidam  foro  only  of  the  dio- 
cese ( »). 

4.  And  what  is  said  of  commissaries  may  be  also  applied  to 


Office  may 
not  be  sold. 


Archdeacon's 
Offlclat. 


(h)  Gibs.  Introd.  22 ;  Gibson's  Tr. 
108. 
(0  Gibson's  Tracts,  110. 
[k)  Gibs.  Introd.  23. 
0  Gibs.  990. 
[m)  [Ck>ke,  Rep.  part  12.] 


(n)  Terms  of  the  Law,  tit  Com- 
missary ;  4  Inst.  338. 

(o)  [See  Noy's  Rep.  153 ;  &  Ay- 
liffe  Par.  163.] 

(p)  God.  81. 
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the  officials  of  such  archdeacons  as  have  a  concurrent  juris- 
diction with  their  bishop  {q). — See  J9rcl)tlCdC0n* 

5.  By  Can.  127,  ''  No  man  shall  be  admitted  a  chancellor,  QuiMcaiion. 
commissary,  or  official,  to  exercise  any  ecclesiastical  juris- 
diction, except  he  be  of  the  full  age  of  six  and  twenty  years 
at  the  least,  and  one  that  is  learned  in  the  civil  and  ecclesias- 
tical laws,  and  is  at  the  least  a  master  of  arts,  or  batchelor  of 
law,  and  is  reasonably  well  practised  in  the  course  thereof,  as 
likewise  well  affected  and  zealously  bent  to  religion,  touching 
whose  life  and  manners  no  evil  example  is  had,  and  except 
before  he  enter  into  or  execute  any  such  office,  he  shall  take 
the  oath  of  the  king's  supremacv  in  the  presence  of  the  bishop, 
or  in  the  open  court,  and  shall  subscribe  to  the  Thirty-nine 
Articles,  and  shall  also  swear  that  he  will  to  the  uttermost  of 
his  understanding  deal  uprightly  and  justly  in  his  office, 
without  respect  of  favour  or  reward;  the  said  oaths  and 
subscription  to  be  recorded  by  a  register  then  present." 

And  they  are  also  to  take  the  oaths  at  the  sessions,  as  other 
persons  qualifying  for  offices. 

In  the  second  year  of  King  Charles  I.  Dr.  Sutton  chan-  [  291  ] 
cellor  of  Gloucester,  was  sued  before  the  high  commissioners, 
for  that  he  being  a  divine,  and  having  never  been  brought  up 
in  the  science  of  the  civil  or  canon  laws,  nor  having  any  un- 
derstanding therein,  took  upon  him  the  office  of  chancellor, 
contrary  to  the  canons  and  constitutions  of  the  church.  Where- 
upon he  prayed  a  prohibition  in  the  common  pleas,  suggesting 
that  he  had  a  freehold  in  the  chancellorship,  and  ought  to 
enjoy  the  same  for  life :  but  the  court  would  not  grant  the 
prohibition;  because  it  belonged  to  the  spiritual  courts  to 
examine  the  abilities  of  spiritual  officers ;  and  so,  though  a 
lay  person  gains  a  freehold  by  his  admission  to  a  benefice, 
yet  he  may  be  sued  in  the  spiritual  court,  and  deprived  for  that 
cause  (r). 

But  of  later  days,  when  Dr.  Jones,  chancellor  of  Landaff, 
was  libelled  against  for  ignorance,  prohibition  was  prayed,  and 
also  obtained  upon  this  foot  of  i^eehold ;  and  when  consul- 
tation was  prayed,  as  in  a  case  of  mere  ecclesiastical  cogni- 
zance, and  the  prayer  was  supported  by  the  precedent  of  Dr. 
Sutton,  the  court  inclined  against  it,  and  denied  Sutton  s  case 
to  be  law  (s). 

By  a  constitution  of  Otho,  judges  ignorant  of  the  law,  in  a 
doubtful  case,  from  which  a  prejudice  may  arise  to  either  party, 
may,  at  the  expense  of  both  parties,  call  in  the  counsel  of  a 
learned  assessor  (/). 

{q)  Gibs.  Tract,  114.  (i)  Gibs.  987 ;  4  Mod.  31. 

(r)  Gibs.  987 ;  [Litt.  Rep.  p.  22  ;        (/)  Ath.  72. 
Brown  Rep.  part  2.] 

VOL.  I.  C  C 
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juriwiictioD.  6.  Concerning  the  nature  and  extent  of  the  power  of  chan- 
cellors^ as  that  name  is  understood  at  present.  Bishop  StiUing- 
fleet  saith  as  follows  : 

There  is  a  difference  in  law  and  reason,  between  an  ordinary 
power  depending  on  an  ancient  prescription  and  composition, 
(as  it  is  in  several  places  in  the  deans  and  chapters  within  their 
precincts^)  and  an  ordinary  power  in  a  substitute,  as  a  chan- 
cellor or  vicar  general.  For  although  such  an  officer  hath  the 
same  court  with  the  bishop,  so  that  the  legal  acts  of  court  are 
the  bishop's  acts  by  whose  authority  he  sits  there,  so  that  no 
appeal  lies  from  the  bishop's  officer  to  the  bishop  himself,  but 
to  the  superior ;  and  although  a  commissary  be  allowed  to 
have  the  power  of  the  ordinary  in  testamentary  causes,  which 
were  not  originally  of  ecclesiastical  jurisdiction :  yet  in  acts 
which  are  of  spiritual  and  voluntary  jurisdiction,  the  case  is 

[  292  ]  otherwise.  For  the  bishop  by  appointing  a  chancellor  doth 
not  divest  himself  of  his  own  ordinary  power ;  but  he  may 
delegate  some  parts  of  it  by  commission  to  others,  which 
goes  no  farther  than  is  expressed  in  it.  For  it  is  a  very  great 
mistake  in  any  to  think,  that  such  who  act  by  a  delegated 
power,  can  have  any  more  power  than  is  given  to  them,  where 
a  special  commission  is  required  for  the  exercise  of  it.  For 
by  the  general  commission  no  other  authority  passeth,  but  that 
of  hearing  causes  :  but  all  acts  of  voluntary  j\u*isdiction  re- 
quire a  special  commission,  which  the  bishop  may  restrain  as 
he  sees  cause.  For,  as  Lindwood  saith,  nothing  passes  by 
virtue  of  the  office  but  the  hearing  of  causes ;  so  that  other 
acts  depend  upon  the  bishop's  particular  grant  for  that  purpose. 
And  the  law  no  where  determines  the  bounds  of  a  chancellor's 
power  as  to  such  acts ;  nor  can  it  be  supposed  so  to  do,  since 
it  is  but  a  delegated  power,  and  it  is  in  the  right  of  him  diat 
deputes  to  circumscribe  and  limit  it  Neitner  can  use  or 
custom  enlarge  such  a  power  which  depends  upon  another's 
will.  And  however  by  modem  practice  the  patents  for  such 
places  have  passed  for  the  life  of  the  person  to  whom  they 
were  first  granted ;  yet  it  was  not  so  by  the  ancient  ecclesias- 
tical law  of  England.  For  Lindwood  affirms,  that  a  grant  of 
jurisdiction  ceaseth  by  the  death  of  him  who  gave  it ;  or  other- 
wise it  could  never  pass  into  the  dean  and  chapter  sede  vacante, 
or  to  the  guardian  of  the  spiritualties.  And  he  gives  a  good 
reason  for  it,  that  the  bishop  may  not  have  an  official  against 
his  will,  perhaps  disagreeable  to  him.  It  is  true,  that  by  the 
statute  of  the  37  H.  8,  c.  17,  mere  doctors  of  laws  are  made 
capable  of  exercising  all  manner  of  ecclesiastical  jurisdiction ; 
but  it  doth  not  assign  the  extent  of  their  jurisdiction,  but  leaves 
it  to  the  bishops  themselves,  from  whom  their  authority  is 
derived.  And  the  law  still  distinguisheth  between  ordinary 
and  delegated  power ;  for  the  former  supposeth  a  person  to 


act  in  his  own  right,  and  not  by  a  deputation,  which  no  chan- 
cellor or  official  doth  pretend  unto  (u). 

Note,  voluntary  jurisdiction  is  exercised  in  matters  which  JoriMikUoii, 
require  no  judicial  proceeding,  as  in  granting  probate  of  wills,  coiteJaSuJ!^ 
letters  of  administration,  sequestration  of  vacant  benefices, 
institution,  and  such  like ;  cantentiaui  jurisdiction  is,  where 
there  is  an  action  or  judicial  process,  and  consisteth  in  the 
hearing  and  determining  of  causes  between  party  and  party  (x). 

And  the  distinction  which  Bishop  Stillingfleet  here  layetfa 
down,  between  contentious  and  voluntary  jurisdiction,  as  the 
one  is  supposed  to  be  conveyed  to  the  official,  and  the  other  to  [  293  ] 
remsun  in  the  bishop,  is  supported,  as  to  the  contentious  juris- 
diction, by  the  books  of  common  law ;  which  affirm  that  a 
bishop  may  well  sue  for  a  pension  or  other  right  before  his  own 
chancellor ;  and  say,  that  the  archbishop  having  constituted 
an  official  principal  (as  the  dean  of  the  arches)  to  receive 
appeals,  cannot  afterwards  come  into  that  court,  and  execute 
the  office  himself.  Add  to  this,  what  is  generally  said,  that  if 
a  bishop  doth  not  constitute  a  chancellor,  he  may  be  obliged 
to  do  it  by  the  archbishop  of  the  province  (y). 

But  as  to  the  other  branch,  to  wit,  voluntary  jurisdiction,  as 
visitation,  institution,  licences,  and  the  like ;  all  this  doth 
remain  in  the  archbishop  or  bishop,  notwithstanding  the 
general  grant  of  all  and  all  manner  of  jurisdiction  to  the 
official.  And  therefore  in  our  ancient  ecclesiastical  records, 
we  find  special  commissions  to  hear  and  determine  matters 
found  and  detected  in  the  visitation,  granted  by  the  visitors  to 
such  persons  whose  zeal  and  integrity  they  could  confide  in, 
for  the  effectual  prosecution  of  the  crimes  and  vices  detected. 
In  like  manner,  institutions,  licences,  and  the  like,  can  belong 
to  chancellors  no  otherwise,  than  as  the  right  of  granting  is 
conveyed  to  them  distinctlv  and  in  express  terms  :  And  all 
that  is  here  said  of  chancellors,  holds  equally  in  the  case  of 
commissaries  and  officials,  according  to  the  respective  powers 
delegated  to  them  (z). 

Under  the  appellation  of  delegated  jurisdiction,  in  a  large 
sense,  may  be  comprehended  the  jurisdiction  of  archdeacons, 
who  exercise  such  branches  of  episcopal  power  (in  subor- 
dination to  the  bishops)  as  have  been  anciently  assigned  to 
them,  especially  the  holding  of  visitations  :  and  of  deans, 
deans  and  chapters,  and  prebendaries,  who  exercise  episcopal 
jurisdiction  of  all  kinds,  independent  from  the  bishops,  though 
no  jurisdiction  at  all  could  accrue  to  them  otherwise  than  by 
grant  firom  the  bishops,  or  by  the  arbitrary  and  overruling 
power  of  the  x>opes.  Both  of  these,  however,  originally  de- 
legated, have  long  obtained  the  style  of  ordinary  jurisdiction^ 


I 


u)  1  Stm.  SSO.  (y)  Gibe.  926. 

s)  Ayl.  Parvg.  31S.  {x)  Gibs.  987. 
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C|ianceUor0,  ic« 

as  belonging  of  course  and  without  any  express  commission,  to 
the  several  offices  before  mentioned  (a). 

But  the  power  which  we  properly  call  delegated,  is  the 
power  of  chancellors,  commissaries,  and  officials ;  which  they 
exercise  by  express  commission  from  the  respective  ordinaries, 
to  whose  stations  or  offices  such  powers  are  annexed  (i). 

[[But  the  learned  Ayliffe  says,  p.  161  of  his  Parercon 
Juris  Canonici  Anglicani,  ''  But  notwithstanding  the  afore 
mentioned  distinction  of  a  chancellor  and  a  vicar  general  in 
spirituals,  strictly  speaking,  yet  in  truth,  and  according  to 
the  common  way  of  speech,  a  chancellor  is  a  vicar  general  to 
the  bishop  to  all  intents  and  purposes  of  law,  and  if  the  bishop 
will  not  choose  a  chancellor,  the  metropolitan  may  and  ought 
to  do  it,  for  the  bishop  himself ,  according  to  the  common 
law,  cannot  be  a  judge  in  his  own  consistory  but  in  some  pea-- 
ticular  cases  (c)."  '^  It  has  been  said,  that  a  bishop's  official 
or  chancellor  is  he  to  whom  the  bishop  delegates  the  cogni- 
zance of  causes  in  a  general  manner,  and  as  such  an  official 
or  chancellor  has  the  same  consistorial  audience  with  the  bishop 
himself  that  deputes  him.  An  appeal  does  not  lie  from  such 
an  official  to  the  bishop  himself,  but  to  him  only  unto  whom 
it  ought  to  be  appealed  from  the  bishop  himself.  But  'tis 
not  the  same  thing  in  commissaries,  who  are  not  principal  offi- 
cials, though  deputed  to  an  universality  of  causes  in  a  certain 
part  of  the  diocese,  because  a  principal  official  is  an  ordinary, 
and  the  other  only  a  delegated  judge. " 

[[It  was  settled,  however,  in  Burgoyne  v.  Free  (d),  that  the 
appeal  lies  from  the  commissary  to  the  metropolitan,  and  not  to 
the  chancellor.  The  doctrine  of  the  canon  law,  as  cited  by  Ay- 
liffe, being  overruled  in  this  particular  by  the  bill  of  citations, 
23  Hen.  8,  c.  9,  the  same  decision  established  that  letters  of 
request  go  in  the  same  course  with  the  appeal. 

rin  Chose  v.  Yonge  (c).  Sir  John  NichoU's  opinion  inclined 
against  the  power  of  a  commissary  to  appear  and  deny  the 
jurisdiction  of  a  superior  court,  for  the  purpose  of  obstructing 
the  grant  of  a  probate,  till  the  question  of  whether  the  person 
requesting  it  had  or  had  not  ^^  bona  notabilia,**  had  been  de- 
termined. He  thought  the  interest  of  the  commissary,  arising 
from  his  right  to  grant  probate,  if  there  were  no  "  bona  noia- 
bilia"  did  not  entitle  him  to  put  the  executor,  otherwise  than 
by  oath  in  his  own  court  (/),  on  proof  of  there  being  "  bona 
notabilia/'  before  probate  was  granted  in  the  Prerogative 
Court.  In  this  case,  the  official  of  the  archdeaconry  of  Nor- 
wich had  interposed  a  caveat  to  the  issue  of  the  probate,  but 
he  proceeded  no  farther  after  this  intimation  of  the  judge's 


(a)  Oibfl.  Introd.  22. 

(b)  Ibid. 

(c)  [P.  163.] 


(d)  [2  Add.  Rep.  410.1 

(e)  [1  Add.  Rep.  336.] 
(/)[See92CaD.] 
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opinion,  and  was  ultimately  condemned  in  the  costs  of  the 
proceeding. 

[[Sir  G.  Lee,  in  Smith  v.  Lovegrove  {g\  decided  that  modern  Power  of 
vicars  general,  whose  patents  for  life  were  only  assistant  to  v^^  Ccne- 
the  bishop  (A),  and  that  by  the  Statute  of  Uniformity,  13  &  14  '•^• 
Car.  2,  the  archbishop,  bishop,  and  guardian  of  the  spiritual- 
ties were  alone  empowered  to  license  a  lecturer,  and  that  the 
chancellor  of  London  had  no  such  power. — Ed.^ 

7.  As  the  bishop  may  boimd  commissions  in  point  of  power,  [  ^^  ] 
so  he  may  also  bound  them  in  point  of  duration.  The  com-  cominauce. 
mission  of  official,  forbearing  of  causes,  is  the  only  one  which 
the  bishop  is  pretended  to  be  under  an  obligation  to  grant,  and 
he  (as  official)  hath  less  share  than  any  other  in  the  spiritual 
administration ;  and  yet  even  in  this  the  rule  of  the  law  is,  that 
the  power  of  officials  ceaseth,  not  only  by  revocation,  but  by 
the  death  of  him  who  deputed  them.  And  the  reason  given 
for  it  is,  that  otherwise  upon  the  death  of  the  bishop  the  guar* 
dian  of  the  spiritualties  (and  the  same  holds  good  of  the  suc- 
cessors also),  might  have  an  unacceptable  person  intailed  upon 
him.  Accordingly,  before  the  Reformation,  and  for  some  time 
after,  we  find  new  commissions  for  offices  of  all  kinds  generally 
granted  together  after  the  consecration  or  translation  of  a  new 
bishop,  and  those  grants  usually  either  to  continue  during  plea- 
sure in  express  words,  or  without  any  mention  of  the  continuance 
for  life  or  other  term,  and  so  equally  revocable  at  the  pleasure  of 
the  bishop.  The  same  seemeth  to  have  continued,  at  least  the 
common  style,  for  some  years  in  the  reign  of  Queen  Elizabeth, 
and  in  the  next  reim  we  find  it  a  question  in  the  case  of  the 
prebend  of  Hatchenev,  whether  any  confirmation  could  bind 
the  successor;  and  though  in  the  case  of  Dr.  Barker,  in  the 
twenty-first  year  of  King  James,  the  court  were  of  opinion  that 
the  bishop  had  no  right  to  take  from  him  his  office  of  commis-' 
sary  and  vicar-generaJ,  which  was  granted  for  life ;  it  is  to  be 
observed,  that  that  grant  had  been  made  by  deed  from  the 
bishop  himself,  who  therefore  was  bound  by  his  own  act,  and 
could  not  undo  it  at  pleasure ;  but  in  the  next  reign,  3  Car.  in 
Sutton's  case,  it  is  mentioned  again  as  a  doubtful  point,  whe- 
ther the  grant  of  the  predecessor  (however  confirmed)  could 
biiid  the  successor  (t). 

And  it  should  seem  that  the  grantees  themselves  doubted 
their  title  for  life,  in  the  known  way  of  commissions,  according 
to  the  ecclesiastical  method ;  and  therefore  for  greater  security 
(no  doubt  by  the  advice  of  common  lawyers),  they  obtained  the 
offices  by  way  of  letters  patents,  with  the  habendum  and  other 
attendants  on  temporal  grants ;  in  which  way  they  still  con- 
tinue.   And  it  is  now  taken  for  clear  law  in  the  case  of  bishops 

(g)  [11  Lee's  Rep.  169.1  (0  Gibs.  Introd.  25. 

(A)  iGibs.  Introd.  24.] 
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and  other  ordinaries,  that  the  grant  of  an  office  for  life  by  the 
predecessor,  whether  judicial  or  ministerial,  if  it  be  confirmed 
by  the  dean  and  chapter,  is  binding  to  the  successor.  But  it 
is  to  be  remembered  that  this  is  an  allowance,  and  not  a  com* 
[  ^5  ]  mand ;  the  law  declares  such  grants  good  when  made,  but 
doth  not  direct  them  to  be  made ;  in  this  the  bishop  is  at  his 
own  liberty  as  much  as  ever,  no  restraint  therein  being  laid 
upon  him  by  any  law  of  this  realm  (A). 

The  same  holds  good  much  more  strongly  in  the  case  of 
grants  for  more  lives  and  grants  in  reversion.  In  &Your  of  a 
grant  for  one  life  it  may  be  alleged  that  the  grantee,  under  the 
uncertainty  of  the  life  of  the  grantor,  would  have  no  encou- 
ragement to  sequester  him  from  all  other  business,  and  turn  his 
thoughts  wholly  to  the  execution  of  that  office ;  and  that  by 
the  time  he  hath  attained  a  competent  knowledge  of  persons 
and  things  relating  to  it,  he  may  be  removed ;  but  these  cannot 
be  pleaded  in  favour  of  grants  for  more  lives,  and  grants  in 
reversion.  It  is  true,  the  temporal  courts  do  so  far  restrain 
such  grants  as  to  declare  them  void  unless  warranted  by  pre- 
cedents before  the  1  Eliz.  in  the  case  of  bishops,  and  before 
the  13  Eliz.  in  the  case  of  others  (in  which  years  the  two  sta- 
tutes were  made  against  the  laying  these  and  the  like  unrea- 
sonable burdens  upon  successors),  and  they  also  do  declare 
them  void  unless  they  be  granted  freely  and  without  reward, 
and  unless  the  grantee  (supposing  him  of  full  age)  appear  to 
have  sufficient  knowledge  for  the  work.  But  they  have  allowed 
them  to  be  good  upon  the  foundation  of  precedents  subsequent 
to  the  1  Eliz.  on  presumption  that  there  might  be  precedents 
before ;  and  they  have  also  allowed  grants  to  minors  to  be 
good,  on  presumption  that  in  due  time  they  will  qualify  them- 
selves for  the  offices,  and  that  until  such  time  as  they  shall 
come  of  age  they  may  supply  the  places  by  deputies  (/). 
wbeD  an  [^Au  actiou  lies  against  the  judge  of  an  ecclesiastical  court 

uwImi  "'*  who  has  acted  beyond  the  jurisdiction  of  the  court :  as  where 
chuceiior.  ^  party  was  excommunicated  for  refusing  to  obey  an  order  of 
the  ecclesiastical  court  which  it  had  no  authority  to  make ;  or 
where  the  party  had  not  been  previously  served  with  a  citation 
or  monition,  nor  had  due  notice  of  the  orders  (m).  An  action 
was  held  not  to  lie  against  the  vicar-general  of  tlie  bishop  for 
excommunicating  the  plaintiff  for  contumacy  in  not  taking 
upon  him  administration  of  intestate's  effects  to  whom  plaintiff 
was  next  of  kin,  and  had  intermeddled  with  the  ffoods,  &c.; 
although  the  citation  by  which  plaintiff  was  citea  was  void 
by  reason  that  it  required  him  to  appear  and  take  adminis- 
tration, &c«  without  leaving  him  an  option  to  renounce  it,  and 
the  proceedings  thereupon  had  been  set  aside  upon  appeal ; 

(k)  Gibs.  Introd.  35.  (m)  TBeauram  v.  Scoit,  3  Cowp. 

(0  Ibid.  26.  388,  EUenboioagli.] 


jfor  the  meaar^metaX  hadjurisdictian  over  the  subject  matter, 
Viz.  the  granting  administration,  and  there  was  no  malice  {n). 

[[The  Church  Discipline  Act,  3  &  4  Vict.  c.86>  s.  11,  enume- 
rates the  chancellor  among  those  qualified  to  be  the  assessors 
of  the  bishop  in  hearing  proceedings  against  a  clergyman,  and 
the  43  Eliz.  c  4,  mentions  the  bishop's  chancellor  as  a  member 
of  the  commission  to  be  appointed  by  the  lord  chancellor  for 
inquiring  into  charitable  uses.  The  powers  given  by  this  sta- 
tute have  £Edlen  into  disuse,  but  they  attest  the  high  considera- 
tion in  which  the  chancellor's  office  was  considered. — Ed.^ 
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Chantry,  cantaria,  was  commonly  a  little  chape),  or  par- 
ticular altar  in  some  cathedral  or  parochial  church,  endowed 
with  lands  or  revenues  for  the  maintenance  of  a  priest  to  pray 
for  the  souls  of  the  founder  and  his  friends. 

A  man  might  make  a  chantry  by  licence  of  the  king  without 
the  ordinary,  for  the  ordinary  hath  nothing  to  do  therewith. 

The  main  use  and  intent  of  these  chantries  was,  for  prayers  [  296  ] 
for  souls  departed,  on  a  supposition  of  purgatory,  and  of  being 
released  from  thence  by  masses  satisfactory ;  and  prayer  for 
such  souls  was  the  general  matter  of  all  obits,  anniversaries, 
and  the  like,  which  were  but  several  forms  of  prayer  for 
souls  (o). 

These  chantries  were  dissolved  by  the  statute  of  the  1  Edw. 
6,  c.  14, 
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of 296 

II.  Their  Endowment  and  de- 

pendance       ....    300 

III.  Who  mutt  repair       .    .    305 
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minate to      ....    305 


V.  Rights  of   Incumbent 

over 300 
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L  We  have  softened  in  English  the  pronunciation  of  the  chapei, 
initial  letters  of  this  word,  as  wie  have  done  in  many  other  like  ^y^^  "^ 
instances,  for  it  is  evidehtiy  the  same  with  the  Latin  word 
capeUa;  the  Danish  word  is  kapel,  the  Belgic  capelle^  the 


(n)  [Aekerley  v.  Parkinson,  3  M.        (o)  God.  329. 
&  S.  411.] 
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Spanish  capilla.  But  from  whence  they  have  their  derivation 
seems  not  to  have  heen  satisfactorily  accounted  for.  Perhaps 
the  same  may  be  a  diminutive  of  the  word  capa^  which  hath 
been  adopted  to  signify  one  of  the  priest's  vestments^  so  called, 
(saith  Lindwood)^  a  capiendo,  from  its  containing  or  covering 
the  whole  back  and  shoulders.  For  chapels  at  first  were  only 
tents  or  tabernacles,  sometimes  called  field  churches,  being 
nothing  more  than  a  covering  from  the  inclemency  of  the  sea- 
sons. And  the  metaphor  is  transferred  with  our  English  word 
cope,  which  is  used  to  demominate  the  same  vestment,  and 
signifieth  also  a  canopy  or  other  vaulted  covering.  So  coppe 
denoteth  the  round  top  of  a  hill.  So  we  say  the  cape  of  a 
wall ;  the  cape  of  a  coat ;  cape,  a  promontory  or  other  extre- 
mity ;  cap,  a  covering  for  the  head ;  and  other  such  like. 
Privite  2.  Private  chapels  are  such  as  noblemen  and  other  religious 

Chtpeii.  ^j^j  worthy  persons  have  at  their  own  private  charge  built  in 
or  near  their  own  houses  for  them  and  their  families  to  perform 
religious  duties  in.  These  private  chapels  and  their  ornaments 
are  maintained  at  those  persons*  charge  to  whom  they  belong, 
and  chaplains  provided  for  them  by  themselves  with  honour- 
able pensions ;  and  these  anciently  were  all  consecrated  by 
the  bishop  of  the  diocese,  and  ought  to  be  so  still  {p)» 

[[Building  and  endowing  a  church  originally  entitled  the 
patron  to  the  patronage,  but  an  impropriator  of  a  parish  has 
no  right  to  nominate  a  preacher  to  every  chapel  within  the 
parish ;  it  would  be  a  hardship  should  he  be  bound  so  to  do, 
neither  ought  it  to  be  at  his  election.  A  man  may  build  a 
private  chapel  for  himself  and  family,  or  for  himself  and  his 
neighbours,  but  that  will  not  give  the  parson  a  right  to  nomi^ 
nate  his  preacher  (q). — Ed.]] 

"We  do  decree  that  whosoever  against  the  prohibition  of  the 
canons  shall  celebrate  mass  in  oratories,  chapels,  houses,  or  other 
[  297  ]  places,  not  consecrated,  without  having  obtained  the  licence  of 
the  diocesan,  shall  be  suspended  from  the  celebration  of  divine 
service  for  the  space  of  a  month.  And  all  licences  granted  by 
the  bishops  for  celebrating  mass  in  places  not  consecrated 
other  than  to  noblemen  or  other  great  men  of  the  realm,  living 
at  a  considerable  distance  from  the  church,  or  notoriously  weak 
or  infirm,  shall  be  void.  Nevertheless,  the  heads,  governors, 
and  canons  of  cathedral  churches,  and  others  of  the  clergy,  may 
celebrate  mass  in  their  oratories  of  ancient  erection,  as  hath 
been  accustomed.  Moreover,  the  priests  who  shall  celebrate 
mass  in  oratories  or  chapels  built  by  the  kings  or  queens  of 
England,  or  their  children,  shall  not  incur  such  pain  (r)." 

In  Oratories.']  An  oratory  difiers  from  a  church ;  for  in  a 

(p)  Degge,  p.  1,  c.  12.  case  of  Duke  of  Portland  v.  Bingham^ 

{q)  [  Herbert  v.  Dean  and  Chapter  of  decided  by  Lord  Stowell. — Ed.J 

WeUmiMter,  1  P.  W.  774.    See  the        (r)  Stratford,  LiDd.  233. 

title  Imyroyrilitor,  for  the  celebrated 


churches  there  is  appointed  a  certain  endowment  for  the  minister 
and  others ;  but  an  oratory  is  that  which  is  not  built  for  saying 
mass,  nor  endowed^  but  ordained  for  prayer  (r). 

Or  other  places^  As  suppose,  in  a  tent,  or  in  the  open 
air  («). 

Without  having  obtained  the  Licence  of  the  Diocesan.^  Such  Uetmx  or 
oratory  any  one  may  build  without  the  consent  of  the  bishop,  JSjouitT*" 
but  without  the  consent  of  the  bishop  divine  service  may  not  {^^'i*  p*% 
be   performed  there.      And  this  licence  he  shall  not  grant,  Divine  Ser- 
for  divine  service  there  to  be  performed  upon  the  greater  fes-  cto|J5.* 
tivals  (t). 

Abundance  of  such  licences  both  before  and  since  the  Re- 
formation remain  in  our  ecclesiastical  records,  not  only  for 
prayers  and  sermons,  but  in  some  instances  for  sacraments 
also.  But  the  law  is  (as  Lindwood  hath  it  in  his  gloss  on  the 
said  canon),  that  such  licence  be  granted  sparingly.  And  these 
restrictions  were  laid  on  private  oratories,  out  of  a  just  regard 
to  places  of  public  worship,  that  while  the  laws  of  the  church 
provided  for  great  infirmities  or  great  distance,  such  indulgence 
might  not  be  abused  to  an  unnecessary  neglect  of  public  or 
parochial  communion  (ti). 

And  in  the  said  oratories  a  bell  might  not  be  put  up  without 
the  bishop^s  authority  (ar). 

j4t  a  considerable  distance.^  As  suppose,  a  mile  or  more ; 
and  in  such  case  and  not  otherwise  (saith  Lindwood)  the  bishop 
ought  to  permit  service  to  be  performed  there  (y). 

By  the  2  &  3  Edw.  6,  c.  1,  s.  1,  and  1  Eliz.  c.  2,  s.  4,  Open 
prayer  in  and  throughout  those  acts  is  explained  thereby  to  be  [  298  ] 
that  prayer  which  is  for  others  to  come  unto  or  hear  either  in 
common  churches,  or  private  chapels  or  oratories. 

By  the  23  Eliz.  c.  1,  s.  IS,  Every  person  which  usually  on 
the  Sunday  shall  have  in  his  house  divine  service  which  is  es- 
tablished by  the  law  of  this  realm,  and  be  thereat  himself 
usually  present,  and  shall  not  obstinately  refuse  to  come  to 
church,  and  shall  also  four  times  in  the  year  at  least  be  present 
at  the  divine  service  in  the  church  of  the  parish  where  he  shall 
be  resident,  or  in  some  other  common  church  or  chapel  of  ease, 
shall  not  incur  the  penalty  of  20L  a  month  limited  by  the  said 
act,  for  not  repairing  to  church. 

By  Can.  71,  ''No  minister  shall  preach  or  administer  the 
holy  communion  in  any  private  house,  except  it  be  in  times  of 
necessity,  when  any  being  either  so  impotent  as  they  cannot 
go  to  the  church,  or  very  dangerously  sick,  are  desirous  to  be 
partakers  of  the  holy  sacrament,  upon  pain  of  suspension  for 
the  first  offence,  and  excommunication  for  the  second:  pro- 
vided that  houses  are  here  reputed  for  private  houses,  wherein 

(r)  Lind.  233.  (ti)  Gibs.  212. 

is)  Ibid.  (x)  Lind.  233. 

(0  Ibid.  (y)  Ibid. 


are  no  chapels  dedicated  and  allowed  by  the  ecclesiastical  laws 
of  this  realm :  and  provided  also,  under  the  pain  before  ex- 
pressed, that  no  chaplains  do  preach  or  administer  the  com- 
munion in  any  other  places  but  in  the  chapels  of  the  said 
houses ;  and  that  also  they  do  the  same  very  seldom  upon  Sun- 
days and  holidays ;  so  that  both  the  lords  and  masters  of  the 
said  houses,  and  their  families,  shall  at  other  times  resort  to 
their  own  parish  churches,  and  there  receive  the  holy  com- 
munion at  the  least  once  every  year.'* 
Vree  Chapels.  3.  The  distinction  of  free  chapels  is  grounded  on  their  free^ 
dom  or  exemption  from  all  ordinary  jurisdiction  (z). 

Sir  Simon  Degge  says,  it  is  agreed  on  all  hands,  that  the 
king  may  erect  a  free  chapel,  and  exempt  it  from  the  jurisdic- 
tion of  the  ordinary,  or  may  license  a  subject  so  to  do  (a).  By 
26  Hen.  8,  c.  3,  s.  2,  and  1  Eliz.  c.  4,  free  chapels  are  charged 
with  first  fruits  ;  but  this  the  late  Mr.  Serjeant  Hill  conjectures 
must  mean  only  such  as  were  in  the  hands  of  subjects.  No 
other  chapels  are  expressly  named  in  the  statutes :  parsonages 
and  vicarages  are  expressly  noticed ;  it  seems  that  parochial 
chapels  are  included  in  those  words ;  and  chapels  of  ease  were 
not  supposed  to  have  any  revenue  (ft). 

And  Dr.  Godolphin  says,  the  king  may  license  a  subject  to 
found  a  chapel,  and  by  his  charter  exempt  it  from  the  visita- 
tion of  the  ordinary  (c). 

But  Dr.  Gibson  observes,  nevertheless,  that  no  instances 
are  produced  in  confirmation  hereof;  it  is  true,  he  says,  that 
many  free  chapels  have  been  in  the  hands  of  subjects ;  but  it 
doth  not  therefore  follow,  that  those  were  not  originally  of 
royal  foundation  (d). 

By  a  constitution  of  Archbishop  Stratford,  as  before  men- 
tioned, ministera  which  officiate  in  oratories  or  chapeU  erected 
[  299  1  ^y  ^^  hings  or  queens  ojEngland^  or  their  children^  shall  not 
need  to  have  the  licence  of  the  ordinary. 

Or  their  Children,']  Which  word  children  extendeth  not 
further  than  to  grandchildren ;  after  these  they  are  called  pos- 
terity («). 

All  free  chapels,  together  with  the  chantries,  were  given  to 
the  king  in  the  1st  year  of  King  Edward  the  Sixth;  except 
some  few  that  are  excepted  in  the  acts  of  parliament  by  which 
they  were  given ;  or  such  as  are  founded  by  the  king  or  his 
licence  since  the  dissolution  (/). 

And  the  king  himself  visits  his  free  chapels  and  hospitals, 
and  not  the  ordinary ;  which  office  of  visitation  is  executed  for 
the  king  by  the  lord  high  chancellor  (y). 

Free  chapels  may  continue  such  in  point  of  exemption  from 

(;;)  Gibs.  210.  (d)  Gibs.  211. 

(a)  Degge,  P.  1,  e.  12.  (e)  Lind.  234. 

(6)  Sem.  Hiirs  MS.  notes.  (/)  Degge,  P.  1,  c.  12l 

(c)  God.  145.  (g)  God.  145. 


ordinary  Tisitation,  though  the  head  or  members  do  receive 
institution  from  the  ordinary  (A). 

In  shorty  the  sum  of  all  is  this :   Free  chapels  (says  the 

learned  and  accurate  Bishop  Tanner)  were  places  of  religious 

iproTship,  exempt  from  all  ordinary  jurisdiction,  save  only  that 

tlie  incumbents  were  generally  instituted  by  the  bishop^  and 

inducted  by  the  archdeacon  of  the  place*     Most  of  these 

chapels  were  built  upon  the  manors  and  ancient  demesnes  of 

tlie  crown,  whilst  in  the  king's  hands,  for  the  use  of  himself 

and  retinue  when  he  came  to  reside  there.    And  when  the 

crown  parted  with  those  estates,  the  chapels  went  along  with 

them,  and  retained  their  first  freedom ;  but  some  lords  having 

had  free  chapels  in  manors  that  do  not  appear  to  have  been 

ancient  demesne  of  the  crown,  such  are  thought  to  have  been 

built  and  privileged  by  grants  from  the  crown  (t). 

4.  Of  chapels  subject  to  a  mother  church,  some  are  merely  chupeu  or 
chapels  of  ease,  others  chapels  of  ease  and  parochial  (A).    But  M^heT^**^  * 
qutere  if  they  can  be  both  at  the  same  time.  chnrch. 

A  chapel  merely  of  ease  is  that  which  was  not  allowed  a 
font  at  its  institution,  and  which  is  used  only  for  the  ease  of 
the  parishioners  in  prayers  and  preaching  (sacraments  and 
burials  being  received  and  performed  at  the  mother  church), 
and  commonly  where  the  curate  is  removable  at  the  pleasure 
of  the  parochial  minister ;  according  to  what  Lindwood  snith, 
where  the  minister  of  the  mother  church  hath  the  cure  of  them 
both,  yet  he  exerciseth  the  cure  there  by  a  vicar  not  perpetual, 
but  temporary,  and  removable  at  pleasure;  though  in  this 
case,  Lindwood  observes  elsewhere,  that  there  may  be  in  other  [  300  ] 
respects  the  rights  of  a  parochial  chapel  by  custom.  But 
where  a  chapel  is  instituted,  though  with  parochial  rights, 
there  is  usually  (if  not  always)  a  reservation  of  repairing  to  the 
mother  church,  on  a  certain  day  or  days,  in  order  to  preserve 
the  subordination  (/)• 

A  parochial  chapel  is  that  which  hath  the  parochial  rights 
of  christening  and  burying ;  and  this  difiereth  in  nothing  from 
a  church,  but  in  the  want  of  a  rectory  and  endowment  (m). 

For  the  privileges  of  administering  the  sacraments  (especi* 
ally  that  of  baptism)  and  the  office  of  burial,  are  the  proper 
rites  and  jurisdiction  that  make  it  no  longer  a  depending  chapel 
of  ease,  but  a  separate  parochial  chapel.  For  the  liberties  of 
baptism  and  sepulture  are  the  true  distinct  parochial  rites. 
And  if  any  new  oratory  hath  acquired  and  enjoyed  this  immu- 
TntVj  then  it  difiereth  not  from  a  parish  churcn,  but  (says  Mr. 
Selden)  mav  be  styled  capella  parochialU.  And  till  the  year 
1300,  in  all  trials  of  the  rights  of  particular  churches,  if  it 
could  be  proved  that  any  chapel  had  a  custom  for  free  baptism 

{h)  Gibi.211.  {k)  OilM.209. 

(t)  Tanner's  Notit  Monast  Pref.        (/)   Ibid. 
2S.  (m)  Degge,  P.  1,  c.  12. 
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and  burial,  such  place  was  adjudged  to  be  a  parochial  church. 
Hence  at  the  first  erection  of  these  chapels,  while  they  were 
designed  to  continue  in  subjection  to  the  mother  church,  ex- 
press care  was  taken  at  the  ordination  of  them,  that  there 
should  be  no  allowance  of  font  or  bells,  or  any  thing  that 
might  be  to  the  prejudice  of  the  old  church  (n).  And  when 
any  subordinate  chapel  did  assume  the  liberty  of  burial,  it  was 
always  judged  an  usurpation  upon  the  rights  of  the  mother 
church,  to  which  the  dead  bodies  of  all  inhabitants  ought  to 
be  duly  brought,  and  there  alone  interred.  And  if  any  doubt 
arose  whether  a  village  were  within  the  bounds  of  such  a  pa- 
rish, no  argument  could  more  directly  prove  the  affirmative 
than  evidence  given  that  the  inhabitants  of  that  village  did 
burv  their  dead  in  the  churchyard  of  the  said  parish  (o). 

[J|Sir  G.  Lee,  in  Line  v.  Harris {p\  says,  "its  having  sacra- 
ments and  burials  does  not  make  it  cease  to  be  such,*'  t.  e.  a 
chapel  of  ease ;  and  "  a  chapel  of  ease  is  built  for  the  ease  of 
the  parishioners  that  dwell  too  far  from  the  church,  and  served 
by  a  curate  provided  at  the  charge  of  the  rector  (5')."  A  per- 
petual curacy  or  chapel  has  all  sorts  of  parochial  rights,  as  a 
clerk,  wardens,  &c.,  the  right  of  performing  divine  service, 
baptism,  sepulture,  &c.,  and  the  curate  has  small  tithes  and 
surplice  fees ;  but  chapels  of  ease  are  merely  ad  libitum,  and 
have  no  parochial  rights ;  therefore  on  the  union  of  the  two 
parishes,  one  is  firequently  deemed  the  parish  church,  and  the 
other  as  a  parochial  chapel,  but  not  as  a  chapel  of  ease  (r). — 
Ed.] 

5.  When  by  long  use  and  custom  parochial  bounds  became 
fixed  and  settled,  many  of  the  parishes  were  still  so  large  that 
some  of  the  remoter  hamlets  round  it  very  inconvenient  to  be 
at  so  great  a  distance  from  the  church ;  and  therefore  for  the 
relief  and  ease  of  such  inhabitants,  this  new  method  was  prac- 
[  301  ]  tised  of  building  private  oratories  or  chapels  in  any  such  re- 
mote hamlet,  in  which  a  capellane  was  sometimes  endowed  by 
the  lord  of  the  manor  or  some  other  benefactor,  but  generally 
maintained  by  a  stipend  from  the  parish  priest,  to  whom  aU 
the  rights  and  dues  were  entirely  preserved  («). 

But  in  order  to  authorize  the  erecting  of  a  chapel  of  ease, 
the  joint  consent  of  the  diocesan,  the  patron,  and  the  incum- 
bent (if  the  church  was  fiill)  were  (and  as  it  seemeth  still  are) 
all  required  (t). 

By  a  constitution  of  Othobon,  when  a  private  person  desireth 
to  have  a  chapel  of  his  own,  and  the  bishop  for  just  cause  hath 
granted  the  same,  the  said  bishop  hath  always  provided  that 
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(fi)  Nulla  eccUtia  est  in  prejtidicium 
alterius  comtruenda.    X.  5,  32,  1. 
(o)  Ken.  Par.  Ant.  590,  591. 
(p)  [1  Lee's  R.  146.] 
(q)  tibid.] 
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this  be  done  without  prejudice  to  the  right  of  any  other ;  ^^agree- 
ably whereimto  we  do  injoin,  that  the  chaplains  ministering  in 
such  chapels,  which  have  been  granted  saving  the  right  of  the 
mother  church,  shall  render  to  the  rector  of  the  said  church  all 
oblations  and  other  things,  which,  if  the  said  chaplains  did  not 
receive  them,  ought  to  accrue  to  the  said  mother  church :  and 
if  any  shall  neglect  or  refiise  so  to  do,  he  shall  incur  the  pain 
of  suspension  imtil  he  shall  conform  (u)." 

But  this  is  to  be  understood,  unless  a  special  privilege  or 
ancient  custom  do  allow  the  contrary ;  or  unless  by  compo- 
sition with  the  rector  of  the  mother  church,  he  do  retain  yearly 
the  firuits  arising  within  the  chapelry,  paying  for  the  same 
something  in  certain  to  the  said  rector  (x). 

For  a  chapel  may  prescribe  for  tithes  against  the  mother 
church.  Thus  in  the  case  of  Sayer  and  Bland  (y\  when  the 
parson  libelled  for  tithes  against  an  inhabitant  of  a  hamlet 
where  was  a  chapel  of  ease,  and  it  was  showed  on  the  other 
side,  that  time  out  of  mind  the  said  hamlet  had  found  a  clerk 
to  do  divine  service  in  the  said  chapel,  with  part  of  their  tithes, 
and  (what  was  an  usual  composition  upon  the  erection  of  a 
chapel)  paid  a  certain  sum  of  money  to  the  parson  and  his 
predecessors  for  all  tithes ;  the  prescription  if  as  held  to  be 
good,  and  a  prohibition  was  granted  (z). 

And  at  the  consecration  of  a  chapel,  there  was  often  some 
fixed  endowment  given  to  it,  for  its  more  light  and  easy  de- 
pendence on  the  mother  church :  in  some  places  being  en- 
dowed with  lands  or  tithes,  and  in  some  places  by  voluntary 
contributions  (a). 

Yet,  nevertheless,  at  the  first  there  were  very  many  signs  of  Dependence 
the  dependence  of  chapels  on  the  mother  church ;  of  which  the  2e  iiSSer®" 
prime  and  most  effectual  was  the  payment  of  tithes  and  offer-  chareh. 
ings,  and  all  profits  whatsoever  to  the  incumbent  of  the  mother   L  ^^  J 
church.    And  therefore  when  such  chapels  were  first  allowed, 
a  particular  reserve  was  always  made,  that  such  a  new  founda- 
tion should  be  no  prejudice  to  the  parish  priest  and  church. 
The  constitutions  of  Egbert,  archbishop  of  York,  in  the  year 
750,  do  take  care  that  churches  of  ancient  institution  should  not 
be  deprived  of  tithes  or  any  other  rights,  by  giving  or  allotting 
any  part  to  new  oratories.    The  same  was  also  provided  in 
council  under  King  Ethelred,  by  the  advice  of  his  two  arch- 
bishops, Alpheg  and  Wulstan.    Which  constitution  is  also 
found  in  an  elder  council  of  Mentz ;  and  in  the  imperial  capi- 
tularies.   And  by  the  laws  of  King  Edgar,  made  about  tne 
year  970,  it  was  ordained,  that  every  man  should  pay  his  tithes 
to  the  ealdan  mynstre^  to  the  elder  or  mother  church.    Only 

(tt^  Aihon.  112.  (9)  OflM.  209. 

[xS  Ibid.  (a)  1  Degge,  c.  12. 

4  Leon.  24. 
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Repairs  to  a   that  in  Consideration  thereof,  they  have  paid  so  much  to  the 
dSJCJie**      repair  of  the  church,  or  the  wall  of  the  churchyard,  or  the 

io*the^irilh  '^^^P^'^g  ^^  ^  ^^^y  or  ^^®  ^^^^  compositions  (which  are  clearly 
charcb.        a  discharge  (t). 

Dr.  Godolphin  says,  it  is  contrary  to  common  right,  that 
they  who  have  a  chapel  of  ease  in  a  village,  should  be  dis- 
charged of  repairing  the  mother  church ;  for  it  may  be  that  the 
church,  being  built  with  stone,  may  not  need  any  reparation 
within  the  memory  of  man ;  and  yet  that  doth  not  discharge 
them,  without  some  special  cause  of  discharge  showed  (A). 

If  the  chapel  be  three  miles  distant  from  the  mother  church, 
and  the  inhabitants,  who  have  used  to  come  to  the  chapel, 
have  used  always  to  repair  the  chapel,  and  there  marry  and 
bury,  and  have  never  within  sixty  years  been  charged  to  repair 
the  mother  church ;  yet  this  is  not  any  cause  to  have  a  prohi- 
[  305  ]  tion :  but  they  ought  to  show  in  the  Spiritual  Court  their  ex- 
emption, if  they  have  any,  upon  the  endowment  (Z). 

out  if  the  inhabitants  of  a  chapelry  prescribe  to  be  dis- 
charged time  out  of  mind  of  the  reparation  of  the  mother 
church,  and  they  are  sued  for  the  reparation  of  the  mother 
church,  a  prohibition  lieth  upon  this  surmise  (m). 

T.  1  W,  Ball  and  Crass.  The  inhabitants  of  a  chapelry 
within  a  parish  were  prosecuted  in  the  Ecclesiastical  Court, 
for  not  paying  towards  the  repairs  of  the  parish  church ;  and 
the  case  was,  those  of  the  chapelry  never  had  contributed, 
but  always  buried  at  the  mother  church,  till  about  Henry  the 
Eighth's  time  the  bishop  was  prevailed  on  to  consecrate  them 
a  burial  place,  in  consideration  of  which  they  agreed  to  pay 
towards  the  repair  of  the  mother  church.  All  which  appeared 
upon  the  libel.  And  it  was  held  by  Holt,  Chief  Justice,  that 
those  of  a  chapelry  may  prescribe  to  be  exempt  from  repairing 
the  mother  church,  as  where  it  buries  and  christens  within 
itself,  and  hath  never  contributed  to  the  mother  church ;  for  in 
that  case  it  shall  be  intended  co-eval,  and  not  a  latter  erection 
in  ease  of  those  of  the  chapelry :  but  here  it  appears,  that  the 
chapel  could  be  only  an  erection  in  ease  and  favour  of  them  of 
the  chapelry ;  for  they  of  the  chapelry  buried  at  the  mother 
church  till  Henry  the  Eighth's  time,  and  then  undertook  to 
contribute  to  the  repairs  of  the  mother  church  (n).  And  al- 
though, at  the  first  sight,  this  may  seem  somewhat  hard,  yet  it 
hath  this  good  foundation  of  reason ;  that  all  chapels,  and  all 
discharges  from  attending  divine  service  at  the  mother  church, 
were  originally  matters  of  grace  and  favour ;  and  the  ease  and 
convenience  of  particular  inhabitants  ought  not  to  be  pur- 
chased with  inconvenience  and  damage  to  the  mother  church ; 
in  whose  right  it  was  specially  provided  on  those  occasions^ 
that  nothing  should  be  done  in  prejudice  thereof  (o). 

(0  Gibe.  197.  (m)  Ibid. 

(k)  God.  153.  (n)  1  Salk.  164,  165. 

(0  2  RoIVb  Abr.  290.  (o)  Gibt.  209. 
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6.  The  repairs  of  a  chapel  are  to  be  made  by  rates  on  the  How  to  be 
landholders  within  the  chapelry,  in  the  same  manner  as  the  ''p*'^' 
repairs  of  a  church,  and  such  rates  are  to  be  enforced  by  eccle- 
siastical authority  ( z>). 

And  there  shall  be  the  like  appeals  to  the  ordinary  for  un- 
equal assessments.  But  all  this  must  be  intended  of  ancient 
chapels,  and  where  this  course  hath  been  used ;  for  if  there  be 
land  given  for  the  repair  of  them,  or  any  land  or  estate  charged 
by  prescription  to  the  repairs  of  them,  then  the  custom  must 
be  observed  (y). 

[[The  inhabitants  of  a  chapelry  may,  however,  prescribe  to  be 
exempt  from  the  repairing  the  mother  church,  if  it  can  be 
intended  that  the  chapel  was  a  coeval  and  not  a  subsequent 
erection ;  but  nothing  short  of  a  subscription  seems  to  be  suffi- 
cient, unless  indeed  they  can  show  an  exemption  from  the 
endowment  (r). 

[[The  performance  of  baptisms,  marriages,  and  burials  in  a 
chapel  existing  from  time  immemorial  might  possibly  be  pre- 
sumptive evidence  of  consecration,  and  of  a  composition;  alUer, 
as  to  a  chapel  the  origin  of  which  is  ascertained  («). — Ed.[] 

7.  The  cure  of  chapels  of  ease,  in  many  places,  is  to  be  per-  How  to  be 
formed  by  those  that  have  the  cure  of  souls  in  the  parish  (^).      "fo'JSjy  *"** 

And  in  such  case  the  incumbent  of  the  mother  church  being  ««ci,  and 
bound  to  find  a  chaplain  there,  may  himself  serve  in  the  chapel,  romimlte  to 
as  well  as  his  curate  or  chaplain  (u).  ***•"• 

By  agreement  (of  the  bishop,  patron,  and  incumbent)  the  [  306  ] 
inhabitants  may  have  a  right  to  elect  and  nominate  a  capellane. 
Otherwise,  the  ancient  custom  was,  that  he  was  either  arbi- 
trarily appointed  by  the  vicar;  or  by  him  nominated  to  the 
rector  and  convent,  whose  approbation  did  admit  him;  or  was 
nominated  by  the  inhabitants  (as  founders  and  patrons)  to  the 
vicar,  and  by  him  presented  to  the  ordinary;  for  custom  herein 
was  different :  sometimes  a  capellane  was  to  be  presented  by 
the  patron  of  the  church  to  the  vicar,  and  by  him  to  the  arch- 
deacon, who  was  then  obliged  to  admit  him ;  at  other  times 
the  lord  of  the  manor  did  present  a  fit  person  to  the  appro- 
priators,  who,  without  delay,  were  to  give  admission  to  the 
person  so  presented  (or). 

Per  Lord  Northington,  C. :  Whenever  a  chapel  of  ease  is 
erected,  the  incumbent  of  the  mother  church  is  entitled  to 
nominate  the  minister,  unless  there  is  a  special  agreement  to 
the  contrary,  which  gives  a  compensation  to  the  incumbent  of 
the  mother  church,  or  a  prescription  in  which  every  thing  is 
presumed  to  have  been  proper.  And  in  that  case,  though  the 
chapel  was  erected  and  endowed  by  a  grant  of  land  from  the 

(p)  Gibs.  209.  ($)  [2  Hagg.  R.  50.] 

(?)  ^cfgc»  p.  1,  c.  12.  (()  DeggCj  p.  1,  c.  12. 

(r)  [1  Salk.   164 ;    2   RoUe'a  Ab.        (ti)  WaU.  c.  32 ;  Hob.  67. 
290 ;  Gibf.  Cod.  209.]  {x)  Ken.  Par.  Ant.  589. 
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lord  and  freeholders  of  a  manor^  and  though  the  right  of  no- 
mination was  given  by  the  archbishop  in  his  deed  of  conse- 
cration to  the  inhabitants,  and  the  vicar  of  the  mother  church 
at  the  time  declared  he  had  no  right  to  nominate,  and  though 
the  inhabitants  had  repaired  and  nominated  for  ninety  years, 
his  lordship  decreed  the  right  of  nomination  to  belong  to  the 
vicar,  there  being  neither  an  agreement  by  deed  between  the 
bishop,  patron,  and  incumbent,  or  evidence  of  a  prescriptive 
title  in  the  inhabitants  (y). 

[[Lord  Tenterden,  observing  on  this  case,  remarks,  « In 
Dixon  V.  Kershaw  Lord  Northington  says  that  a  mere  arbi- 
trary agreement  made  even  with  the  consent  of  the  parson,  the 
patron,  and  the  ordinary,  without  a  compensation  to  the  mother 
church,  will  not  be  sufficient ;  perhaps  this  expression  requires 
some  qualification ;  and  where  nothing  is  taken  from  the  income 
of  the  incumbent,  the  consent  of  the  parson,  patron,  and  ordi- 
nary, without  a  compensation,  may  be  sufficient  (z)." 

[["Chapels,"  says  Sir  J.  Nicholl,  in  Moysey  v.  Hillcoat{a\ 
"  possess  no  parochial  rights  unless  acquired  by  composition 
with  the  patron,  incumbent,  and  ordinary.*'  And  in  Bliss  v. 
Woodsijb)^  the  same  learned  judge  adds,  "without  a  provision  for 
the  indemnity  or  compensation  of  the  future  incumbent,  perhaps 
in  all  cases,  certainly  if  his  pecuniary  rights  and  interests  are 
to  be  in  any  manner  affected." 
General  [[There  is  uo  general  principle  of  ecclesiastical  law  more 

Krabin?*  firmly  established  than  this :  that  it  is  not  competent  to  any 
how  vind?-*'*'  clergyman  to  officiate  in  any  church  or  chapel  within  the  limits 
c«ied  by  the    of  a  parish  vrithout  the  consent  of  the  incumbent.     See  the 
CoSrtll"'****  leading  cases  on  this  cardinal  point  of  ecclesiastical  law :   T%e 
Duke  of  Portland  v.  Bingham  (c),  referred  to  under  iSpprO^ 
prfdtion ;  Carr  V.  Marsh  {d)\  Moysey  v.  Hillcoat  (e);  Bliss  \. 
Woods  (f) ;   Williams  v.  Brown  (g),  and  the  very  recent  case 
of  Hodgson  v.  Dillon  (A).     In  most  of  these  cases  the  office 
of  the  judge  was  promoted,  i,  e,  a  criminal  suit  was  instituted 
by  the  incumbent  against  another  clergyman  for  unlawfully 
officiating  within  the  limits  of  his  parish,  and  it  is  obvious  that 
the  practical  effect  of  the  suit  was  generally  to  ascertain  the  cha- 
racter of  the  chapel,  whether  chapel  of  ease,  free,  private,  or  the 
two  other  kinds  which  are  the  growth  of  more  modem  times, — 
district  and  proprietary.    In  Williams  y.  Brown,  decided  1835, 
Dr.  Lushington  said,  "Although  the  form  of  the  suit  is  a 
criminal  one,  I  apprehend  that  all  that  is  sought  to  be  deter- 

(y)  Dixon  v.  Kershaw  and  others,  (c)  [1  Consist.  R.  157.] 

Amb.  528.  {d)  [2  Phillim.  198.] 

{z)  IFamworth  v.  The  Bishop  of  (e)  [2  Hagg.  30.] 

Chester,  4  B.  &  C.  668;  7  Dowl.  &  (/)  [3  Hagg.  486.] 

Ry.  72.]  (g)  [CurteiB,  i.  54.] 

(a)  [2  Hagg.  49.]  (A)  [7  May,  1840.] 

(6)  [3  Hagg.  51  it] 
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mined  upon  the  facts  before  the  court  is,  the  rights  of  the  General 
respective  parties."    After  citing  several  of  the  above  cases,  he  iJ,?oiJ|^'„** 
continues,  *'  I  could  entertain  no  doubt  that  this  court  had  o^er  chapeb, 
junsdiction  and  the  power  oi  expressuig  its  opinion  upon  the  caie  i  by  the 
question.  But  I  will  state  candidly  the  difficulty  which  presented  cSuJiII**'**^ 
itself  to  my  mind,  which  was  this :  in  the  course  of  this  discus- 
sion I  might  perhaps  be  trying  incidentally  the  right  to  a  per- 
petual curacy,  and  there  was  a  doubt  in  my  mind  whether  the 
court  was  competent  to  come  to  a  decision  upon  the  point ;  at 
least,  whether  it  would  not  have  been  open  to  either  party  to 
have  applied  for  a  prohibition  if  the  court  proceeded.     How- 
ever, the  authorities  which  I  have  mentioned  of  cases  in  these 
courts,  and  which  have  not  been  in  the  slightest  degree  im- 
pugned— no  prohibition  having  been  applied  for — are  sufficient 
to  warrant  me  in  considering  the  circumstances  of  this  case." 

\^Keate  v.  Bishop  of  London^  Serj.  Hill's  MSS. — Keate  was 
libelled  against  in  several  articles  at  the  promotion  of  the  rector 
of  St  George's,  Hanover  Square,  for  baptizing,  marrying,  and 
administering  the  sacrament  in  a  chapel  in  the  parish  without 
a  licence  from  the  bishop,  and  for  collecting  money  in  the 
chapel  in  the  offi^rtory  and  not  pa3ring  the  said  money  to  the 
minister  or  churchwardens  of  the  said  parish.  The  court  dis- 
charged a  rule  for  showing  cause  why  a  prohibition  should  not 
go,  for  these  are  matters  of  spiritual  conusance. 

[^This  seems  to  have  been  a  case  resembling  in  its  main  fea- 
tures Moysey  v.  Hillcoat  (t).  To  the  same  effect  is  the  following 
opinion  given  by  Sir  J.  Nicholl,  when  consulted  as  to  the  con- 
sent requisite  for  the  opening  of  a  chapel :  ''  A  chapel  for  the 
performance  of  public  worship  according  to  the  liturgy  of  the 
Church  of  England  cannot  be  opened  without  the  consent  of 
the  bishop,  the  minister  of  the  parish,  and,  I  think,  the  patron 
of  the  living,  and  such  chapel  should  be  consecrated.  A 
clergyman  performing  divine  service  in  such  a  chapel  as  is 
suggested,  without  a  licence,  is  liable  to  be  punished  with 
ecclesiastical  censures,  and  upon  repeating  the  offence,  I  ap- 
prehend that  suspension  might  be  inflicted. 

"J.  Nicholl,  1795." 

QSir  J.  Nicholl  says,  in  2  Hagg.  48,  the  incumbent  of  the 
parish  has  a  right  to  perform  divine  service  in  any  consecrated 
building  within  the  parish ;  and  again,  in  Carr  v.  Marsh,  "  By 
law  no  persons  can  procure  divine  service  to  be  administered 
without  the  consent  of  the  incumbent  and  the  licence  of  the 
bishop  (to  which,  in  some  instances,  must  be  added  the  consent 
of  the  patron),  and  the  person  officiating  without  such  consent 
is  liable  to  ecclesiastical  censures."  In  these  two  last  cases  the 
nature  of  unconsecrated  proprietary  chapels  was  discussed. 

(•)  [2  Hagg.  30.] 
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Proprieiary    ThesG  are  anomalies  unknown  to  the  ecclesiastical  constitution 
chapeii.        of  this  kingdom,  and  can  possess  no  parochial  rights.     The 
two  principal  decisions  upon  this  subject  are  Moysey  v.  Hill- 
coat,  and  Hodgson  v.  Dillon^  already  referred  to.     The  sub- 
stance of  the  former  case  was  as  follows :  a  chapel  being  built 
shortly  before  1735  by  private  subscription,  and  the  subscribers 
agreeing  out  of  the  pew-rents  to  pay  the  rector  of  the  parish  a 
yearly  stipend  for  performing  divine  service,  a  licence  was  ob- 
tained from  the  bishop  to  the  rector  and  his  successors,  who 
from  time  to  time  performed  therein  parochial  duties;  but  there 
being  no  proof  of  consecration,  nor  of  any  composition  between 
the  patron,  incumbent,  and  ordinary,  such  chapel  was  held 
merely  proprietary,  and  the  minister,  nominated  by  the  rector 
of  the  parish,  cannot  p^form  parochial  duties  thereiuy  nor 
distribute  the  alms  collected  at  the  Lords  Supper  (J).     The 
case  of  Hodgson  v.  Dillon  decided  that  the  bishop  has  the 
power  of  revoking  absolutely  and  discretionally  licences  to 
Bi»hop  hai     officiate  in  unconsecrated  chapels.     During  the  course  of  this 
absolute        judgment,  Dr.  Lushington  said,  "  I  think  that  the  principle  on 
Jewklilg  a     which  the  law  of  the  Church  of  England  stands  is  this,  no 
^ftidaie loan  d^rgyman  whatever  of  the  Church  of  England  has  any  right 
Unconse-       to  officiatc  iu  auy  diocese  in  any  way  whatever  as  a  clergyman 
pd.       *'     of  the  Church  of  England  unless  he  has  a  lawful  authority  so 
to  do,  and  he  can  only  have  that  authority  when  he  receives  it 
at  the  hands  of  the  bishop,  which  may  be  conferred  in  various 
ways ;  as  by  institution  in  the  case  of  a  benefice  by  licence 
where  the  party  is  a  perpetual  curate ;  and  by  licence  when 
the  clergyman  officiates  as  stipendiary  curate.      I  need  not 
say  the  ancient  canon  law  of  this  country  knew  nothing  of 
proprietary  chapels  or  unconsecrated   chapels  at  all.      The 
necessity  of  the  times,  and  want  of  accommodation  in  the 
churches  and  chapels  in  the  metropolis  and  other  large  towns, 
gave  rise  to  the  erection  of  chapels  of  this  kind,   and  to  the 
licensing  of  ministers  of  the  Church  of  England  to  perform  duty 
therein.     The  licence  emanates  from  his  episcopal  authority ; 
he  could  not,  however,  grant  such  a  licence  without  the  consent 
of  the  rector  or  vicar  of  the  parish."    The  learned  judge  pro- 
ceeded to  say  that  the  bishop  may  revoke  such  licence  whenever 
he  thinks  fit,  according  to  a  discretion  not  examinable  by  the 
ecclesiastical  judge;  and  that  it  is  not  in  the  power  of  the 
bishop  to  estop  himself  from  such  a  remedy,  or  to  confer  a 
permanent  right  against  himself  (A). 

[[It  should  seem  that  it  is  at  any  time  competent  to  the  pro- 
prietors of  an  unconsecrated  chapel  to  convert  it  to  secular 
purposes  (/).  We  come  now  to  the  consideration  of  the  last 
species  of  chapels,  those  erected  under  the  authority  of  the 

(i)  [2  Hagg. 30.]  T  May,  1840.-.Ed.] 

(k)  [Interlocutory  decree  in  the        (/)  [2  Hagg.  60.] 
Consistory  of  London,  Easter  term, 
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various  Church-Building  Acts,  and  usually  designated  District  oiniict 

Chapels  (0.  W:as;: 

^^  Building 

Zfij  59  Geo.  3,  c.  134,  s.  16,  ^ 


S'*  It  shall  be  lawful  for  the  commissioners  in  the  same  manner  CommiMion- 
with  the  like  consents  as  are  required  in  case  of  division  into  iHtt^ktsto''' 
ecclesiastical  districts  under  the  58  Geo.  3,  c.  45,  or  this  act,  to  Chapcisonder 
assign  a  particular  district  to  any  chapel  of  ease  or  parochial  corates. 
chapel  already  existing,  or  to  any  chapel  built  or  which  may  here- 
after be  built  or  acquired  under  the  powers  of  the  said  act  or  this 
act;  and  such  district  shall  be  under  the  immediate  care  of  the 
curate  appointed  to  serve  such  chapel,  but  subject  nevertheless  to 
the  supenntendence  and  controul  of  the  incumbent  of  the  parish 
church,  and  all  such  curates  shall  be  nominated  by  the  incumbent 
of  the  parish,  to  the  bishop  for  his  licence,  except  where  the  right 
of  nommation  shall  already  be  legally  vested  in  any  other  person  or 
persons,  and  in  every  such  case  by  the  person  or  persons  possessing 
such  ri^ht  of  nomination,  subject  to  all  the  laws  in  force  relating  to 
stipendiary  curates,  except  as  to  the  assigning  of  salaries  to  such 
curates :  Provided  always,  that  it  shall  be  lawful  for  the  commis- 
sioners, with  the  consent  of  the  bishop  of  the  diocese,  to  determine 
whether  any  and  what  part  or  proportion  of  the  fees  or  dues  for 
marriages,  baptisms,  churchings  and  burials,  shall  be  assigned  to 
any  such  curate,  and  whether  banns  of  marriage  shall  be  published 
and  marriages  or  baptisms,  churchinss  or  burials,  shall  be  solem- 
nized or  performed  in  any  such  chapel  or  not ;  and  in  any  case  in 
which  marriages  shall  be  allowed  in  any  such  chapel,  the  Commis- 
sioners shall  cause  the  boundaries  of  the  district  assigned  to  such 
chapel  to  be  enrolled  in  the  High  Court  of  Chancery,  and  in  the 
office  of  the  registry  of  the  diocese,  any  thing  in  the  said  recited 
act  to  the  contrary  notwithstanding." 

[[The  remainder  of  this  clause  was,  as  has  been  shown  under 
the  title  Benefice,  Slugmentatfon  of,  repealed  by  s.  1  of  « 
&  3  Vict.  c.  49.;] 

[;By3Geo.4,  c.72,  8. 16, 

["  It  shall  be  lawful  for  the  commissioners,  and  they  are  hereby  CommiMion. 
einpowered,  with  the  consent  of  the  ordinary  and  the  patron  and  y^rt  ouuict 
of  the  incumbent  of  the  parish  for  the  time  being,  or  in  case  of  the  ChapeuiM 
refusal  of  any  incumbent,  then  with  the  consent  of  the  ordinary  Lr%iiui€r^ 
upon  the  next  avoidance,  to  convert  any  district  chapelry  made  Pvithe*. 
under  the  provisions  of  the  said  recited  acts  into  a  separate  and 
distinct  parish  for  ecclesiastical  purposes,  or  into  a  district  parish 
under  the  said  acts,  in  any  case  in  which  a  suitable  house  of  resi- 
dence, and  such  maintenance  as  the  said  commissioners  shall  deem 
competent,  can  be  procured  and  established  for  the  use  of  the 
minister  of  such  separate  and  distinct  or  district  parish  so  to  be 
made,  and  his  successors,  and  in  which  a  compensation  shall  be 

(/)  [As  to  the  distinction  between  Lushington's  judgmeDt  in  Varttf  and 

Dutrict  and  Dittinct  Parishes  created  Moptey  v.  ^tifin,  5  Jurist,  1 138.] 
by  the  Church-Building  Acts,  see  Dr. 
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Distriet  provided  to  the  satisfaction  of  the  commissioners  and  the  then  in- 
chapeif  on.  cumhent  of  the  parish,  for  all  fees,  oblations,  offerings,  and  other 
B^oUdioc        ecclesiastical  dues  which  may  by  such  conversion  be  transferred  to 

Acu.       the  minister  of  such  separate  and  distinct  or  district  parish  so  to  be 

made ;  and  every  such  conversion  shall  be  made  under  the  seal  of 
the  said  commissioners,  and  registered  in  the  registry  of  the  diocese 
in  which  the  parish  shaJl  be  lo<udly  situate,  and  enrolled  in  the  High 
Court  of  Chancery,  and  duplicate  therefore  shall  be  lodged  in  the 
chest  of  the  original  parish  church,  and  in  the  church  or  chapel  of 
the  separate  and  distinct  or  district  parish." 

CBy  1  &  2  Vict.  c.  107,  s.  12, 

Any  Parish  [«  Whereas  by  the  58  Geo.  S,  c.  45,  s.  16,  it  was  enacted,  that  it 
"idid^foio  should  be  lawful  for  his  Majesty  in  council,  if  he  should  judge  fit, 
diitinct  on  a  representation  to  be  made  to  him  by  the  commissioners  of  the 

or'SisSct  expediency  of  the  same,  with  the  consent  of  the  bishop  of  the 
ch"*^ri'  ^^  diocese  and  the  patron,  to  direct  by  an  order  in  council,  the  division 
at  Mparate'  of  any  parish  into  two  or  more  distinct  and  separate  parishes,  for 
all  ecclesiastical  purposes  whatever:  And  whereas  it  was  by  the 
said  last-recited  act  also  enacted,  that  it  should  be  lawful  for  his 
majesty  in  council,  if  he  should  judge  fit,  on  a  representation  to  be 
maude  to  him  by  the  said  commissioners,  with  the  consent  of  the 
bishop  of  the  diocese  in  like  manner,  in  any  case  in  which  they 
should  be  of  opinion  that  it  was  not  expedient  to  divide  any  popu- 
lous parish  or  extra-parochial  place  into  such  complete,  separate, 
and  aistinct  parishes  as  aforesaid,  by  an  order  in  council  to  direct 
the  division  of  the  same  into  ecclesiastical  districts  :  And  whereas 
it  may  be  found  expedient  to  divide  off  from  any  parish  or  extra- 
parochial  place  any  part  or  parts  thereof,  and  to  form  the  same,  at 
once  or  at  different  times,  mto  a  distinct  and  separate  parish  or 
parishes,  and  into  a  district  parish  or  district  parisnes,  and  district 
chapelry  or  chapelries,  or  to  make  such  extra-parochial  place,  or 
any  part  thereof,  a  district  parish ;  be  it  therefore  enacted,  that 
it  shall  be  lawful  for  her  Majesty  in  council,  when  she  shall  Judge 
fit,  on  a  representation  to  be  made  to  her  by  the  said  commissioners 
of  the  expediency  of  the  same,  to  direct,  by  an  order  in  council,  the 
dividing  off  from  any  original  parish  or  extra  parochial  place  any 
part  or  parts  thereof;  and  formmg  the  same  into  a  distinct  and  se- 
parate parish  or  distinct  and  separate  parishes,  or  into  a  district 
parish  or  district  parishes,  either  at  the  same  time  or  at  separate 
times,  and  to  make  any  extra- parochial  place,  or  any  part  thereof, 
a  district  parish  or  district  chapelry,  or  a  part  of  such  district  parish 
or  district  chapelry,  and  also  at  any  time  to  direct  the  dividing  off 
any  such  separate  and  distinct  parish  or  district  parish  so  formed 
into  other  distinct  and  separate  or  district  parisn  or  parishes,  or 
district  chapelry  or  chapelries;  provided  always,  that  all  such 
divisions,  and  all  parishes  so  divided,  shall  respectively  be  under 
and  subject  to  the  like  consents  and  to  the  same  rules  and  regula- 
tions as  are  provided  in  the  said  recited  acts  or  this  act  with  respect 
to  distinct  and  separate  parishes,  and  district  parishes  and  district 
chapelries  respectively ;  and  that  the  nomination  to  the  chapel  of  a 
chapelry  district  so  taken  from  any  distinct  and  separate  parish  or 
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district  pariah  as  aforesaid  shall  belong  to  the  incumbent  of  the  nutrict 
distinct  and  separate  parish  or  district  parish  out  of  which  such  ChapeU  un- 
district  chapelrv  shall  have  been  takeni  and  that  the  subdivision  of  BnM^g^^' 
a  district  j>ari8h  shall  not  take  effect  during  the  time  of  the  ex-  ^^^*' 
isting  minister  of  such  district  church,  without  his  consent.'* 

[[And  by  3  Geo.  4,  c.  72,  s.  182, 

["  It  shall  and  may  be  lawful  for  the  commissioners,  with  the  ComniMion- 
consent  of  the  bishop  and  patron  entitled  in  fee  simple,  in  cases  ^"  '^'^^ 
^where  the  said  commissioners  may  not  deem  it  expedient  to  divide  lADd^Traiefl, 
any  parish  for  ecclesiastical  purposes,  or  create  separate  districts  ^^* 
for  ecclesiastical  purposes  therein,  either  to  make  a  permanent  rent- 
charge  on  or  to  apportion  any  portion  not  exceeding  a  moiety  of  the 
glebe-lands,  tithes,  moduses,  or  other  emoluments,  for  the  benefit  of 
the  incumbent  of  or  person  serving  any  such  chapel  or  chapels  in 
any  such  parish,  as  in  their  discretion  they  may  think  expedient : 
Provided  always,  that  the  presentation  of  every  such  endowed 
chapel  shall  be  vested  in  the  patron  of  the  church  to  which  such 
chapel  or  chapels  may  appertain." 

[[And  lastly,  by  3  &  4  Vict.  c.  60,  s.  1, 

[It  shall  be  lawful  for  her  Majesty's  commissioners  for  building  ^^^  District 
new  churches  to  assign  a  new  district  chapelry  or  new  district  cha-  Cbupeiries 
pelries,  under  the  provisions  of  the  Church  Building  Acts,  or  some  fo^^. 
or  one  of  them,  with  such  consent  and  in  such  manner  as  is  therein 
required  and  specified,  to  any  church  or  chapel  situated  in  a  district 
chapelry,  which  has  been  or  hereafter  may  be  formed  under  the 
said  acts,  or  some  or  one  of  them,  and  such  new  district  chapelry  or 
district  chapelries  may  be  formed  out  of  a  part  or  parts  of  one  or 
more  such  first  formed  district  chapelry  or  chapelries,  with  or  with- 
out any  part  or  parts  of  the  parish  or  parishes  out  of  which  such 
district  chapelry  or  chapelries  may  have  been  formed,  and  also  of 
any  extra-parochial  place,  or  any  part  thereof;  and  the  right  of 
nomination  to  the  chapel  or  chapels  of  such  new  district  chapelry  or 
district  chapelries  shall  belong  to  and  be  exercised  by  the  incum- 
bent of  the  parish  out  of  which  such  first  assigned  district  chapelry 
shall  have  been  taken,  unless  the  right  of  nomination  thereto  shall 
be  legally  vested  in  some  other  party  or  parties,  and  in  that  case 
such  right  of  nomination  shall  belong  to  nim  or  them,  or  to  such 
party  or  parties  as  shall  be  agreed  upon  by  him  or  them  and  the 
said  commissioners,  with  consent  of  the  bishop ;  and  the  chapel  or 
chapels  of  such  new  district  chapelry  or  district  chapelries  shall  re- 
spectively be  subject  to  the  provisions  and  reaulations  contained  in 
the  herein-before  recited  acts  respecting  distnct  chapelries.*' 

[[The  history  of  the  Church-Building  Acts  will  be  found  DecUiooi  or 
under  that  title  in  this  volume,  and  it  is  intended  to  give  in  coum'o'o^^^ 
the  Appendix  an  analysis  of  their  provisions ;  but  it  may  be  §^„^['„"^^' 
as  well  to  notice  in  this  place  some  of  the  judicial  decisions,  acu,  u'raraa 
which  questions  arising  from  their  enactments  with  respect  to  chipdi!*'*  '^ 
chapels  have  undergone  in  the  ecclesiastical  courts.    An  at- 
tempt was  made  in  Carr  v.  Marsh  (m),  to  deny  the  jurisdiction 

(m)  [2  Phillim.  198.] 
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of  the  ecclesiastical  court  in  the  case  of  a  chapel  built  by 
subscription,  the  defendant  relying  on  the  52  Geo.  3,  c.  155, 
but  this  was  unhesitatingly  overruled  by  Sir  John  NichoU,  then 
Dean  of  the  Arches.  In  1831  the  case  o(  JBlissy.  Woods  was 
argued  in  the  Arches  Court,  in  the  course  of  which  Sir  John 
Nicholl  remarked  that  the  earlier  Church-Building  Acts,  58 
Geo.  3,  c.  45,  59  Geo.  3,  c.  134,  3  Geo.  4,  c.  72,  carefully 
protected  the  rights  of  patrons  and  incumbents,  especially  ex- 
isting incumbents ;  that  5  Geo.  4,  c.  103,  only  allowed  a  de- 
parture from  that  principle  for  a  limited  time,  and  under  very 
special  circumstances.  The  clause  3  of  7  &  8  Geo.  4,  c.  72,  in 
which  the  question  in  JBliss  v.  Woods  arose,  has  since  been 
repealed  by  1  &  2  Will.  4,  c.  38.  Certain  provisions  of  this 
statute  underwent  an  elaborate  discussion  in  Williams  v. 
Brown  (n),  and  it  was  decided  in  the  Consistorial  Court  of 
London  that  the  right  of  nominating  under  the  statute  can- 
not be  acquired  unless  the  conditions  required  by  the  act  are 
strictly  complied  with ;  that  these  conditions  are  precedent  to 
the  vesting  the  right  of  nomination,  and  that  where  the  right 
had  not  vested,  a  licence  granted  under  the  supposition  that 
the  right  had  vested  could  not  be  supported. — £d.^ 

8.  Chapels  of  ease  have  the  like  officers  for  the  most  part 
as  churches  have,  distinguished  only  in  name  (o). 

And  are  in  like  manner  visitable  by  the  ordinary  (p ). 

9.  It  is  said  by  Rolle,  that  if  the  question  be  in  tne  Court 
Christian,  whether  a  church  be  a  parish  church  or  only  a 
chapel  of  ease,  a  prohibition  lieth  (a). 

And  Dr.  Watson  saith,  if  the  defendant  in  a  guare  impedit 
shall  plead  that  the  same  is  a  chapel  anc^  no  church,  this  matter 
shall  be  tried  by  the  country,  and  not  by  the  bishop  (r). 

But  Dr.  Gibson  saith,  that  a  chapel  or  no  chapel  ought  to 
be  tried  by  the  spiritual  judge,  for  a  chapel  is  spiritual  as  well 
as  a  church ;  and  when  two  spiritual  things  are  to  be  tried,  no 
prohibition  shall  be  granted ;  in  like  manner,  as  it  goeth  not, 
when  a  modus  is  pleaded  in  a  dispute  between  two  spiritual 
persons,  to  wit,  the  rector  and  vicar,  about  tithes  («). 

But  he  savs,  if  a  question  is  depending  as  to  the  limits 
thereof,  whether  a  chapel  of  ease  or  a  parish  church,  or  whe- 
ther a  chapel  of  ease  or  a  parochial  chapel,  the  same  shall  be 
tried,  as  to  the  limits,  in  the  temporal  court  (t). 

When  the  question  was,  whether  it  were  a  church  or  chapel 
belonging  to  the  mother  church,  the  issue  was  whether  it  had 
a  font  and  burying  place ;  for  if  it  had  the  administration  of 
sacraments  ana  sepulture,  it  was  judged  in  law  a  church  («). 


(n)  ri  Curteis,  54.] 
(o)  De^ee,  p.  1,  c.  12. 
(p)  Ibid. 
Ig)  2  RoUe'B  Abr.  291. 


(r)  Wats,  c  23. 
(s)  Gibs.  210. 
(0  Gibs.  213. 
(«)  2  Inst  303. 
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If  a  person  be  patron  of  a  chapel  that  hath  parochial  right,  Cdieru  or 
and  doth  present  thereto  by  the  name  of  a  church,  and  the  chapd/*^ 

presentees  have  been  received  thereto,  as  to  a  church ;  it  is  no  ' 

longer  a  chapel  but  a  church ;  and  if  a  disturbance  happen 
upon  any  avoidance  thereof,  the  patron  may  have  his  guare 
impedit  as  to  a  church  (x), 

jSut  on  the  contrary,  a  presentation  to  a  church  bv  the  name 

chapel,  will  not  make  it  cease  to  be  a  church ;  for  the 

(¥as,  that  in  the  time  of  Henry  III.  there  were  two  rec- 

},  A.  and  B.,  and  the  patron  of  A.  purchased  the  rectory 

After  which,  constantly,  presentations  were  to  the 

ch  of  A.  with  the  chapel  of  B.    And  it  was  resolved,  that 

lugh  the  patron  of  A.  ever  after  the  said  purchase,  had 

ented  only  unto  the  said  church  of  A.  with  the  chapel  of 

f  et  B.  notwithstanding  remained  in  right  a  church,  and  the 

aold  of  it  in  suspense (y)« 

'hese  cases  are  governed  by  the  maxim,  Tiomina  sunt  muta- 
a,  res  autem  immobiles{z), 

^In  a  very  recent  case  (a)  it  was  decided  that  where  pa- 
lioners  dwelling  within  a  chapelry  contribute  to  the  repairs 
the  parish  church,  it  is  strong  but  not  conclusive  evidence 
.t  the  chapel  is  a  chapel  of  ease  to  the  inhabitants  of  the 
*ish,  and  not  a  separate  and  distinct  chapelry. — Ed,]] 
The  particular  duties,  privileges,  and  appointments  relating    r  gQg  -i 
ministers  officiating  in  chapels,  are  treated  of  under  the  chtpeu  ii- 
e  CttratC0« — rSee  under  title  S^arrffigC^  the  sections  of  eenwd  for 
5  acts  6  &  7  Will.  4,  c.  85 ;  1  Vict.  c.  22,  relating  to  chapels  ^^"^^^ 
ensed  for  marriages. — Ed.]] 
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p.  To  Oaols. 

CThe  statute  of  the  4th  of  Geo.  4,  c.  64,  intituled  ''  An 
Act  for  consolidating  and  amending  the  Laws  relating  to  the 


(x)  Wato.  c.  23 ;  2  Inst.  363. 
Cy)  Wats.  c.  23;  Sav.  17, 18. 
{z)  6  Co.  66. 

(a)  IDeni  v.  Roby  1  Y.  &  Col.  1 ; 
see  above,  p.  303.] 

(b)  [As  to  the  privileges  conferred 
by  the  chaplamslup  to  noblemen,  &c. 
lee  title  9luT«Uts,  voL  iii.  As  to 
chaplainship  to  consuls,  see  C)tirti 


of  ^gUnlY  in  ;^oteign  9omitt<oii0, 

415  aaaaa.  See  also*  Hex  v.  Dane, 
6  Ad.  &  £11.  374;  Hex  y,  Moiterton, 
6  Ad.  &  £11.  153 ;  1  Nev.  &  Per. 
314;  Reg.  v.  St.  Saviours  of  South- 
work,  for  decisions  on  cases  where  the 
right  of  appointing  chaplains  to  cha- 
pdrieshas  been  vested  in  parishioners. 
See  title  J^xi%l,  vol.  iii.— £d.] 


308  C;^|dplafn0«;]' 

To  Gaoii.    building,  repairing  and  regulating  of  certain  Gaols  and  Houses 
of  Correction  in  England  and  Wales/'  enacts  by 

Qoartcr  Ses-       [Sect.  28.  "  That  the  justices  assembled  in  general  or  quarter 
poilu" cb*p^  sessions  shall  and  they  are  hereby  required  from  time  to  time  to 
Uin  to  each     nominate  for  each  prison  within  their  jurisdiction,  to  which  this 
'^'*^"'  act  shall  extend,  a  clergyman  of  the  Church  of  England  to  be  chap- 

lain thereof;  and  the  said  justices  may,  if  it  seem  to  them  expe- 
dient, nominate  the  same  clergyman  to  be  and  officiate  as  chaplain 
to  any  two  prisons  situate  within  a  convenient  distance  (rom  each 
Hit  Salary.  Other ;  and  the  said  justices  are  hereby  authorized  to  appoint  a 
salary  to  be  paid  to  the  clergyman  so  nominated  chaplain  as  afore- 
said, out  of  the  county  rate,  or  rate  lawfully  applicable  to  the  main- 
tenance of  such  prisons ;  and  the  amount  of  salary  shall  be  regu- 
lated in  the  following  manner  ;  videlicet,  where  the  chaplain  shall 
be  appointed  to  one  prison  only,  and  the  number  of  prisoners, 
including  debtors,  which  the  said  prison  is  calculated  to  receive 
does  not  exceed  fifty,  then  the  salary  to  be  paid  to  him  shall  not  be 
more  than  one  hundred  and  fifty  pounds ;  where  the  chaplain  shall 
be  appointed  to  one  prison  only,  and  the  number  of  prisonerSf  in- 
cluding debtors,  which  the  said  prison  is  calculated  to  receive  does 
not  exceed  one  hundred,  then  the  salary  shall  not  be  more  than 
two  hundred  pounds ;  where  the  chaplain  shall  be  appointed  to  one 
prison  only,  calculated  to  contain  more  than  one  hunored  prisoners, 
mcluding  debtors,  the  salary  shall  not  be  more  than  two  hundred 
and  fifty  pounds ;  and  where  the  chaplain  shall  be  appointed  to 
one  prison  only,  calculated  to  contain  more  than  two  hundred,  or 
where  the  chaplain  shall  be  appointed  to  two  prisons,  whatever  the 
number  of  prisoners  such  two  prisons  may  be  calculated  to  contain, 
it  shall  be  lawful  for  the  justices  to  appomt  the  salary  at  their  'dis- 
HowntrTwo  cretion,  with  reference  to  the  duties  to  be  performed:  provided 
h'^'r"*o       ^^^^*  when  any  two  or  more  prisons  shall  be  under  the  cus- 

Keeper,  con-  tody  of  ouc  and  the  same  keeper,  they  shall  be  considered  as  one 
OnV.*^  **  prison,  with  reference  to  the  duties  and  salary  of  the  chaplain : 
provided  also,  that  in  case  of  sickness  or  necessary  engagement, 
the  chaplain  shall  appoint  a  clergyman  to  be  his  substitute  for  the 
occasion,  such  substitute  being  approved  of  by  the  visiting  justices ; 
and  the  name  and  residence  of  such  substitute  shall  be  specified  in 
the  chaplain's  journal." 

QAnd  by 

cierKymen         [Sect.  29.  "  That  no  clergyman  so  nominated  shall  officiate  in 

caiVtiif  n.^^    any  prison  until  he  shall  have  obtained  a  licence  for  that  purpose 

ccnaed  by      from  the  bishop  of  the  diocese  wherein  the  prison  is  situate,  nor 

the  Biibop.     fQj  guy  longer  time  than  while  such  licence  shall  continue  in  force ; 

and  notice  of  every  such  nomination  shall,  within  one  month  after 

it  shall  take  place,  be  transmitted  to  the  bishop  by  the  clerk  of 

the  peace  or  town  clerk. 

nAnd  by 

Ootiei  of  [Sect.  30.  "  That  every  such  cha{>lain  shall  on  every  Sunday, 

Chaplain.       and  on  Christmas  Day  and  Qood  Friday,  perform  the  appointed 

morning  and  evening  services  of  the  Church  of  England,  and  preach 


at  such  time  or  times  between  the  hours  of  nine  and  five  of  the  to  Oaoii. 
day,  as  ahall  be  required  by  the  rules  and  regulations  to  be  made  — ^— - 
as  directed  by  this  act ;  and  shall  catechise  or  instruct  such  pri- 
soners as  may  be  willing  to  receive  instruction ;  and  shall  likewise 
visit  the  prison  on  such  other  days,  and  perform  such  other  duties 
as  shall  be  required  by  the  rules  and  regulations  to  be  made  as 
directed  by  this  act ;  and  shall  administer  the  holy  sacrament  of 
the  Lord's  Supper  to  such  prisoners  as  shall  be  desirous,  and  as 
such  chaplain  may  deem  to  be  in  a  proper  frame  of  mind  to  receive 
the  same ;  and  such  chaplain  shall  also  frequently  visit  every  room 
and  cell  in  the  prison  occupied  by  prisoners,  and  shall  direct  such 
books  to  be  distributed  and  read,  and  such  lessons  to  be  taught  in 
such  prison,  as  he  may  deem  proper  for  the  religious  and  moral  in- 
struction of  the  prisoners  therein  ;  and  he  shall  visit  those  who  are 
in  solitary  confinement ;  and  it  shall  be  his  particular  duty  to  afibrd 
his  spiritual  assistance  to  all  persons  under  warrant  or  order  for 
execution ;  and  he  shall  have  free  access  to  all  persons  convicted 
of  murder,  any  law,  statute  or  usage  to  the  contrary  notwithstand- 
ing ;  except  to  such  persons  as  snail  be  of  a  religious  persuasion 
different  from  that  of  the  established  church,  who  shall  have  made 
a  request  thjit  a  minister  of  such  persuasion  shall  be  allowed  to 
visit  them ;  and  every  such  chaplain  shall  communicate  from  time 
to  time  to  the  visiting  justices  any  abuse  or  impropriety  which  may 
have  come  to  his  knowledge  ;  and  he  shall  further  keep  a  journal,  joorui  to  be 
in  which  he  shall  enter  the  times  of  his  attendance  on  the  perform-  i^ept  )>y  Um. 
ance  of  his  duty,  with  any  observations  which  may  occur  to  him  in 
the  execution  thereof,  and  such  journal  shall  be  kept  in  the  prison, 
but  shall  regularly  be  laid  before  the  justices  for  their  inspection  at 
every  quarter  sessions,  and  shall  be  signed  by  the  chairman  of  the 
sessions,  in  proof  of  the  same  having  been  there  produced  ;  and  if  Qaarter  Set- 
it  shall  appear  to  the  justices  in  general  or  quarter  sessions  as-  •iom  may 
sembled,  that  any  chaplain  is  incompetent  to  the  due  performance  cbapiain. 
of  his  duties,  or  is  unfit  to  be  continued  in  his  office,  or  shall  have 
refused  or  wilfully  neglected  to  perform  the  duties  required  of  him 
by  the  rules  and  regulations  to  be  made  as  directed  by  this  act^ 
they  are  hereby  empowered  to  remove  him  from  such  office." 

[[And  by 

[Sect.  82.  '*  That  in  case  any  chaplain  shall  firom  confirmed  sick-  power  to 
ness,  age  or  infirmity,  become  incapable  of  executing  the  office  in  Q«»rter  Set. 
person,  the  justices  of  the  peace,  at  any  general  or  quarter  sessions  Aonaity'?" 
of  the  county,  riding,  division,  district,  city,  town  or  place  respec-  fn^^b'J**-" 
tively,  shall  take  the  circumstances  of  the  case  into  their  consider-  from  in. 
ation  ;  and  if  such  justices  shall  deem  it  expedient,  they  are  hereby  Ji^ci^n^ 
empowered  to  grant  to  such  chaplain  such  annuity  as  they  in  their  hii  oisce. 
discretion  shall  think  proportionate  to  the  merits  and  time  of  his 
services,  and  may  order  the  payment  out  of  the  rates  lawfully 
applicable  to  the  building  and  repairing  such  gaols  and  prisons : 
provided  always,  that  the  amount  so  paid  by  way  of  superannuation 
or  allowance  to  any  retired  chaplain  of  any  one  prison,  shall  not 
exceed  the  amount  of  two-thirds  of  the  s^ary  fixed  for  the  suc- 
ceeding chaplain  of  such  prison.'' 
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[[And  the  same  statute  enacts  by 

[Sect.  34.  "  That  from  and  afler  the  commencement  of  this  act, 
there  shall  be  kept  in  every  prison  to  which  this  act  shall  extend,  a 
book  in  which  the  chaplain  and  every  other  officer  of  the  said  pri- 
sons not  residing  within  such  prisons,  but  attending  on  or  required 
to  attend  on  suoi  prison,  shall  regularly  insert  the  date  of  every  visit 
made  by  such  chaplain  or  other  such  officer  respectively ;  and  every 
such  entry  shall  be  signed  with  the  name  and  in  the  proper  band- 
writing  of  such  chaplain  or  other  officer  respectively,  and  shall 
contain  such  remarks  as  may  be  thought  necessary  on  the  occasion 
of  any  such  visit ;  and  every  keeper  of  every  such  prison  shall  be 
responsible  for  the  safe  custody  of  such  book,  whole,  unmutilated 
and  unaltered,  and  shall  at  all  times,  when  required  so  to  do,  produce 
such  book  for  inspection  to  the  justices  at  every  general  or  quarter 
sessions,  and  to  the  visiting  justices,  or  to  any  justice  of  the  peace 
for  the  county,  riding,  division,  district,  city,  town  or  place  wherein 
such  prison  shall  be  situate ;  and  the  chaplain  shall,  on  every 
Michaelmas  quarter  sessions,  deliver  to  the  justices  a  statement  of 
the  condition  of  the  prisoners  and  his  observations  thereupon." 

[[And  with  respect  to  dissenters  it  is  provided  by  sect.  31, 

["  That  if  any  prisoner  shall  be  of  a  religious  persuasion  differing 
from  that  of  the  established  church,  a  minister  of  such  persuasion, 
at  the  special  request  of  such  prisoner,  shall  be  allowed  to  visit 
him  or  her  at  proper  and  reasonable  tim^,  under  such  restrictions 
imposed  by  the  visiting  justices  as  shall  guard  against  the  introduc- 
tion of  improper  persons,  and  as  shall  prevent  improper  communi- 
cations." 

[[By  the  statute  of  the  2  &  3  Vict.  c.  56,  whiph  is  intituled 
''  An  Act  for  the  better  ordering  of  Prisons  (c),"  it  is  enacted, 

[Sect.  15.  "  That  in  every  borough  gaol  and  house  of  correction 
a  clergyman  of  the  Church  of  England  shall  be  appointed  to  be 
chaplain  thereof,  by  the  same  authority  by  which  tne  keeper  is 
appointed,  but  no  such  chaplain  shall  officiate  in  any  prison  until 
he  shall  have  obtained  a  licence  from  the  bishop  of  the  diocese,  or 
for  any  longer  time  than  while  such  licence  shall  continue  in  force ; 
and  notice  of  every  such  appointment  shall,  within  one  month  after 
it  shall  take  place,  be  transmitted  to  the  bishop,  by  the  town  clerk." 

[Sect.  16.  *<  That  no  person  who  shall  be  appointed  after  the 
commencement  of  this  act  to  the  office  of  chaplain  of  any  prison  in 
which  the  average  number  of  prisoners  confined  at  one  time 
durinff  the  three  years  next  before  his  appointment  shall  not  have 
been  less  than  one  hundred  shall  hold  any  benefice  with  cure  of 
souls,  or  any  curacy,  whilst  holding  the  office  of  chaplain  of  such 
prison ;  and  that  in  every  prison  in  which  the  average  number  of 
prisoners  confined  at  one  time  during  the  three  years  next  before 
nis  appointment  shall  not  have  been  less  than  two  hundred  and 

(c)  [And  which  extends  the  powen  classification  of  prisoner!,  and  subject 
of  the  foregoing  statute  of  the  5  Geo.  to  6  &  6  WilL  4,  c.  38,  and  6  &  7 
4,  c.  85,  to  idl  gaols  except  as  to  the    Will.  4,  c.  105.] 


fifty,  it  shall  be  lawful  for  the  justices  or  other  persons  having  the  To  G«ob. 
appointment  of  the  chaplain  to  appoint,  if  they  shall  see  fit^  an 
assistant  chaplain  or  assistant  chaplains,  and  for  Uie  persons  having 
the  control  of  the  funds  applicable  to  the  expenses  of  such  prison 
to  fix  the  salary  to  be  paid  to  such  assistant  chaplain  or  assistant 
chaplains,  and  to  make  orders  for  the  payment  thereof  out  of  the 
fund  applicable  to  those  expenses:  Provided  always,  that  every 
such  chaplain  and  assistant  chaplain  shall  reside  within  a  distance 
not  exceeding  one  mile  from  the  prison  in  which  they  hold  their 
chaplaincies:  Provided  also,  that  nothing  herein  contained  shall 
be  construed  to  affect  the  appointment  or  the  salary  of  tlie  chaplain 
of  the  royal  hospital  of  Bridewell." 

QAnd  the  28th  question  in  the  annexed  schedulci  the  (an- 
swers to  which  are  annually  returned  to  the  secretary  of  statCj) 
is — "  What  duties,  are  performed  by  the  chaplain,  what  pro- 
vision made  for  instructioni  and  whether  prisoners  are  supplied 
with  Bibles  and  other  books  of  a  moral  and  religious  cha< 
racter." 


[|II.  To  Union  Workhouses. 

[[The  statute  of  4  &  5  Will.  4,  c.  76,  passed  on  the  14th  of 
August,  1834,  and  which  is  intituled  "  An  Act  for  the  Amend- 
ment and  better  Administration  of  the  Laws  relating  to  the 
Poor  in  England  and  Wales,"  enacts  by  sect.  15, 

[*'  That  from  and  after  the  passing  of  this  act  the  administration  Administm- 
of  relief  to  the  poor  throughout  England  and  Wales,  according  to  Jion  of  luuef 
the  existinff  laws,  or  such  laws  as  shall  be  in  force  at  the  time  to  be  under 
being,  shall  be  sulnect  to  the  direction  and  control  of  the  said  comit?'*'** 
commissioners;   and  for  executing  the  powers  given  to  them  by  •tooen;wbo 
this  act  the  said  commissioners  shall  and  are  hereby  authorized  and  ^^^  ^^ 
required,  from  time  to  time  as  they  shall  see  occasion,  to  make  and  ReKaiationt 
issue  all  such  rules,  orders,  and  regulations  for  the  management  MgemeBi^or 
of  the  poor,  for  the  government  of  workhouses  and  the  education  J«  ^^»  *"<* 
of  the  childi'en  therem,  and  for  the  management  of  parish  poor  uoD^orth?' 
children  under  the  provisions  of  an  act  made  and  passed  in  the  t^7r'Reiier 
seventh  year  of  the  reign  of  his  late  majesty  King  George  the  Third,  ftc 
intituled  '  An  Act  for  the  better  Regulation  of  Parish  poor  Chil- 
dren of  the  several  Parishes  therein  mentioned  within  the  Bills  of 
Mortality,'  and  the  superintending,  inspecting,  and  regulating  of 
the  houses  wherein  such  poor  children  are  kept  and  maintained, 
and  for  the  apprenticing  the  children  of  poor  persons,  and  for  the 
guidance  and  control  of  all  guardians,  vestries,  and  parish  officers, 
so  far  as  relates  to  the  management  or  relief  of  the  poor,  and  the 
keeping,  examining,  auditing  and  allowing  of  accounts,  and  making 
and  entering  into  contracts  m  all  matters  relating  to  such  manage- 
ment or  relief,  or  to  any  expenditure  for  the  relief  of  the  poor,  and 
for  carrying  this  act  into  execution  in  all  other  respects,  as  they 
shall  think  proper ;  and  the  said  commissioners  may,  at  their  dis- 
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To  cretion,  from  time  to  time  suipend,  alter  or  rescind  such  rules, 

Workhonicg.  orders,  and  regulations,  or  any  of  them :   Provided  always,  that 

Commission-  nothing  in  this  act  contained  shall  be  construed  as  enabling  the 

p?.n  .'uVr  ^^^  commissioners  or  any  of  them  to  interfere  in  any  individual 

Roles,  &c.  case  for  the  purpose  of  ordering  relief." 

[[And  by  sect.  46, 

Commission-  ["  That  it  shall  be  lawful  for  the  said  commissioners,  as  and 
era  may  direct  when  they  shall  see  fit,  by  order  under  their  hands  and  seal,  to 

Overveeraand   j.        ^    ^i*'  "^     j.  /•  •  i  •  « 

Gaardians  to   uirect  the  oversccrs  or  guardians  of  any  parish  or  union,  or  of 
Sfficen  for*^   '^  many  parishes  or  unions  as  the  said  commissioners  may  in  such 
Parishes  or     Order  specify  and  declare  to  be  united  for  the  purpose  only  of  ap- 
Uoions;         pointing  ana  paying  officers,  to  appoint  such  paid  officers  with  such 
qualifications  as  the  said  commissioners  shall  think  necessary  for 
superintending  or  assisting  in  the  administration  of  the  reliei  and 
employment  of  the  poor,  and  for  the  examining  and  auditing, 
allowing  or  disallowing  of  accounts  in  such  parish  or  union,  or 
united  parishes,  and  otherwise  carrying  the  provisions  of  this  act 
and  fix  their   ^^^  execution ;    and  the  said  commissioners  may  and  they  are 
Doties,  and     hereby  empowered  to  define  and  specify  and  direct  the  execution 
Appointment  of  the  respective  duties  of  such  officers,  and  the  places  or  limits 
*°is  ^^  d     ^i^^i"  which  the  same  shall  be  performed,  and  direct  the  mode  of 
the  Secnrity ;  the  appointment  and  determine  the  continuance  in  office  or  dis- 
missal of  such  officers,  and  the  amount  and  nature  of  the  security 
to  be  given  by  such  of  the  said  officers  as  the  said  commissioners 
and  regulate    shall  think  ought  to  givc  security,  and,  when  the  said  commissioners 
their  Salaries,  may  see  occasion,  to  regulate  the  amount  of  salaries  payable  to 
such  officers  respectively^  and  the  time  and  mode  or  pajrment 
thereof,  and  the  proportions  in  which  such  respective  parishes  or 
unions  shall  contribute  to  such  payment ;  and  such  salanes  shall  be 
chargeable  upon  and  payable  out  of  the  poor  rates  of  such  parish 
or  union,  or  respective  parishes,  in  the  manner  and  proportions 
fixed  by  the  said  commissioners,  and  shall  be  recoverable  against 
the  overseers  or  guardians  of  such  parish  or  union,  or  parishes,  by 
all  such  ways  and  means  as  the  salaries  of  assistant  overseers  or 
other  paid  officers  of  anv  parish  or  union  are  recoverable  by  law ; 
and  all  such  payments  snail  be  valid,  and  shall  be  allowed  in  the 
accounts  of  the  overseers  or  guardians  paying  the  same." 

OoBttmcUoa  QAnd  by  sect.  109  (the  interpretation  clause  of  terms  used 
2  Offiw."  in  the  act)  the  word  "  officer  shall  be  construed  to  extend  to 
any  clergyman^  schoolmaster ^  person  duly  licensed  to  practise 
as  a  medical  man,  vestry  clerK,  treasurer^  collector,  assistant 
overseer,  governor,  master  or  mistress  of  a  workhouse,  or  any 
other  person  who  shall  be  employed  in  any  parish  or  union  in 
carrying  this  act  or  the  laws  for  the  relief  of  the  poor  into 
execution." 

[[And  with  respect  to  dissenters,  it  is  enacted  by  sect.  19, 

No  Inmate  of  [*'  That  no  rules,  orders,  or  regulations  of  the  said  commissioners, 
obHtt?io"**  ^^^  ^"^y  hye  laws  at  present  in  force  or  to  be  hereafter  made,  shall 
attend  any  oblige  any  inmate  of  any  workhouse  to  attend  any  religious  service 
HeUgioM       which  may  be  cdebrated  m  a  mode  contrary  to  the  rcSigious  prin- 


eiples  of  sneh  inmate,  nor  shall  authorize  the  education  of  any  child       J|L.^ 

in  such  workhouse  in  anv  religious  creed  other  than  that  professed  _— ' 

by  the  parents  or  surviving  parent  of  such  child,  and  to  which  such  Serrict  eon- 
parents  or  parent  shall  ohject,  or,  in  the  case  of  an  orphan,  to  which  S^gtoo^ 
the  godfather  or  godmother  of  such  orphan  shall  so  ohject :  Pro-  Frincipltt, 
vided  also,  that  it  shall  and  may  he  lawful  for  any  licensed  minister  *^* 
of  the  religious  persuasion  of  any  inmate  of  such  workhouse,  at  all 
times  in  the  day,  on  the  request  of  such  inmate,  to  visit  such  work- 
bouse  for  the  purpose  of  affording  religious  assistance  to  such 
inmate,  and  also  for  the  purpose  of  instructing  his  child  or  children 
in  the  principles  of  their  religion." 

[[In  the  case  of  The  Queen  y.  The  Guardians  of  the  Braintree      Q^m 
Union  {d\  it  was  held,  that  the  46th  section  given  above  em-  o^ufiiaM^ 
powers  the  poor  law  commissioners  to  reauire  the  guardians  '**^J3Sl!^ 
to  appoint  a  clergyman  to  be  chaplain  of  tne  workhouse,  and 
the  Court  of  Queen's  Bench  refused  to  inquire  into  the  ex- 
pediency of  making  such  an  order.    In  this  case,  which  was 
one  prima  impressionism  the  construction  of  the  clauses  relating 
to  this  important  subject  was  much  discussed,  both  in  the  ar- 
guments of  counsel  and  in  the  sentence  of  the  court ;  and  for 
uiese  reasons  the  case  is  printed  at  length  in  this  place. 

QA  mandamus  bad  been  applied  for  against  the  guardians  AriameBt  or 
of  the  Braintree  union  in  Essex,  to  obey  an  order  of  the  Si'SSi^W 
poor  law  commissioners,  by  which  they  were  required  to  AeKorUw 
appoint  a  chaplain  of  the  union  workhouse,  being  a  cler-  en^i^afre 

{ryman  of  the  Church  of  England,  and  report  to  the  poor  |o\pSintV" 
aw  commissioners  the  amount  of  salary  assigned  to  him.  ciuplain. 
The  return  to  the  mandamus  stated  the  following  objections : 
first,  that  the  order  had  not  been  laid  before  one  of  the  prin- 
cipal Secretaries  of  State,  as  it  ought  to  have  been  in  pur- 
suance of  sect.  16  of  4  &  5  Will.  4,  c.  76,  because  another 
similar  order  had  been  addressed  to  the  guardians  of  the 
Royston  Union;  secondly,  that  before  the  order  was  received, 
the  poor  law  commissioners  had  issued  a  previous  order,  with- 
out directing  the^uardians  to  appoint  a  chaplain,  which  order 
was  to  the  following  purport,  *'  that  in  the  performance  of  their 
duty,  and  in  observance  of  the  rules  theretofore  set  forth,  the 
guardians  should  appoint  any  or  all  of  the  officers  therein 
mentioned,  with  such  salaries  as  may  be  deemed  necessary, 
which  said  o£Bcers  shall  be  approved  of  by  the  poor  law  com- 
missioners ;  and  in  case  the  guardians  shall  deem  it  necessary 
to  appoint  a  chaplain,  such  chaplain  must  be  licensed  by  the 
bishop,  and  certain  duties  (therein  set  forth)  must  be  performed 
by  him ;"  and,  thirdly,  that  there  were  good  reasons  for  not 
appointing  a  chaplain ;  amongst  them,  was  the  allegation  that 
the  greater  number  of  the  inmates  at  present  attend  the  minis- 
trations of  a  dissenting  minister.  Demurrer,  which  came  on 
for  argument  on  a  concilium. 

(d)  [5  Juiist,  265.] 
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To  C^^®  attorney-general  (with  him  were  Sir  W,  W.  FoUett 

workhouict.  ^j^  J  Tomlinson.) — The  first  question  is,  whether  the  poor  law 
QuMH      commissioners  have  power  to  make  the  order  under  the  4  8c  5 
Guardian$<if  Will.  4f,  c.  76.     The  15th  section  gives  the  commissioners  the 
'**^J2jJJ^  power  of  making  general  rules,  orders  and  regulations  for  the 
Argamentor  govemment  of  workhouses,  and  the  education  of  the  children 
SrSJweTof  ^^crein,  but  the  46th  section  is  not  material  to  the  question  of 
tht  p^r  Law  their  power  to  make  this  order.     By  that  section  it  is  enacted 
en°t?*rMn?r^  "  that  it  shall  bc  lawful  to  direct  the  overseers  or  guardians  to 
to\?i'im"'  appoint  such  paid  officers.**    And  by  the  interpretation  clause 
chapUiQ.       (sect.  109)  the  word  '^  officer  shall  be  construed  to  extend  to 
any  clergyman,  schoolmaster,"  &c.     Moreover,  the  19th  sec- 
tion («)  shows  that  it  was  in  the  contemplation  of  the  legislature 
that  divine  worship  should  be  celebrated  in  the  workhouses 
erected  under  that  act.    Then  as  to  the  objections  stated  in 
the  return:  first,  this  is  not  a  general  rule  under  section  16, 
which  enacts  ''  that  no  general  rule  of  the  said  commissioners 
shall  operate  or  take  effect  until  the  expiration  of  forty  days 
after  the  same,  or  a  copy  thereof  shall  have  been  sent,  signed 
and  sealed  by  the  said  commissioners  to  two  of  his  majesty's 
principal  secretaries  of  state ;"  it  was  not  an  order  addressed 
to  more  than  one  union ;  and  the  circumstance  of  a  similar 
order  having  been  addressed  to  another  board  of  guardians, 
does  not  make  it  so.  What  is  a  general  rule  is  defined  by  sect. 
109,  viz.  "  any  rule  relating  to  the  management  of  the  poor, 
or  to  the  execution  of  this  act,  which  shall  at  the  time  of 
issuing  the  same,  be  addressed  by  the  said  commissioners  to 
more  than  one  union ;  and  though  the  deposition  is  not  very 
skilfully  drawn,  it  lies  upon  the  other  side  to  show  that  this 
order  falls  within  it ;  it  must  be  shown  that  at  the  time  it  was 
perfected  it  would  affect  another  union  besides  Braintree; 
secondly,  if  the  former  order  were  wholly  inconsistent  with 
the  order  in  question,  if  it  had  established  a  totally  difierent 
scheme  for  the  purposes  of  divine  worship,  or  even  had  said 
that  there  should  be  no  chaplain,  it  might  be  revoked  by  a 
subsequent  order  under  section  15,  which  gives  the  commis- 
sioners the  power  of  suspending,  altering  or  rescinding  their 
rules,  orders,  and  regulations ;  thirdly,  the  propriety  of  the 
order  is  in  the  discretion  of  the  commissioners,  who  make  it 
upon  their  own  responsibility ;  and  this  court  has  no  control 
over  their  discretion  while  they  act  within  the  scope  of  the 
authority  vested  in  them  by  H,  v.  Poor  Law  Commissioners 
in  the  Matter  of  the  Newport  Union.    The  proper  mode, 
therefore,  is  to  except  to  the  return  on  this  point,  and  not  to 
traverse  it. 
[[Kelly,  in  support  of  the  return,  admitted  that  he  could  not 

(e)  IVide  supra,  sect  19  of  4  &  5  WUL  4,  c.  76.] 
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mainUun  the  first  objection  stated  to  the  returni  inasmuch  as       To 
the  orders  to  which  the  objection  referred  were  separate  or-  ^°^^''*^'*'' 
ders,  and  they  did  not  communicate  to  each  other  the  character      0^*^ 
of  a  general  rule;  and  also  that  if  the  power  of  making  the  GturdUmof 
order  in  question  was  distinctly  given  to  the  commissionersi  *^ul£!!l^^ 
the  reasons  which  might  be  assigned  by  its  policyi  would  be  Argmnent  of 
immaterial*    But  he  contended  that  the  power  was  an  usurpa-  ^^"^Jtracb 
tion  upon  the  independence  and  against  the  well-being  of  the  ^omr. 
districts  formed  for  the  relief  of  the  poor  under  the  Poor  Law 
Amendment  Act;  and  that  it  seemed  to  be  conceded  that 
there  is  no  clause  in  the  act  directly  giving  such  a  power ; 
it  could  only,  if  at  all,  be  collected  from  the  general  objects 
of  the  act.    The  powers  created  by  the  act  are  of  two  kinds, 
and  vested  in  two  distinct  classes  of  persons — the  poor  law 
commissioners  and  the  guardians  of  unions ;  and  the  latter 
have  the  means  of  knowing  the  number  and  wants  of  the 
respective  religious  persuasionsy  and  whether  the  resources  of 
the  union  are  suiBcient  for  the  maintenance  of  the  chaplain ; 
and|  therefore,  whether  it  is  expedient  to  appoint  one.    Before 
this  act,  no  such  power  was  conferred  on  any  persons,  except 
in   some  large  union  houses,  by  virtue  of  particular  acts. 
Then,  can  the  existence  of  such  a  power  in  the  poor  law  com- 
missioners be  collected  from  the  provisions  of  the  act  ?     The 
Idth  section  is  the  oriein  of  their  power  to  make  rules,  orders 
and  regulations,  and  the  power  of  directing  the  appointment 
of  paid  officers  in  pursuance  of  that  power,  as  directed  by  sec- 
tion 46,  extends  to  three  things — the  superintending  or  assisting 
in  the  administration  of  the  relief  of  the  poor, — the  examining 
and  auditing,  allowing  or  disallowing  of  accounts, — the  other- 
wise carrying  the  provisions  of  the  act  into  execution.     The 
administering   of  spiritual  instruction  or  consolation  is  not 
within  either  of  these.     The  19th  section  is  prohibitory  as  to 
the  guardians,  not  an  enabling  or  empowering  clause.     [Pat- 
teson,  J. — That  section  seems  to  assume  that  the  commissioners 
would  have  the  power  to  make  orders  and  bye-laws  for  the 
religious  instruction  of  the  inmates  of  union  workhouses ;  and, 
therefore,  it  may  be  argued  that  the  legislature  contemplated 
such  a  power.]    Those  orders  might  refer  to  the  religious  in- 
struction to  be  given  voluntarily  by  individuals.    The  power 
to  require  the  appointment  of  a  chaplain  is  very  different,  and 
would  impose  a  burden  on  the  rate-payers  without  their  con- 
sent.    It  is  the  principle,  that  the  subject  cannot  be  taxed 
without  express  words.    So  the  inference  drawn  from  the  in- 
sertion of  the  word  ''  clergyman"  in  the  interpretation  clause, 
sect.  109,  is  not  well  founded.     Jf2.  v.  Poor  Law  Commis^ 
sioners  in  the  Matter  of  the  Cambridge  Union  (/),  determined 
that  the  46th  section  did  not  enable  the  commissioners  to  re- 
quire the  appointment  of  every  officer  named  in  the  interpre- 

(/)  [9Adol.&Ell.  911.] 
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To tation  clause.    There  the  order  was  for  the  appointment  of  a 

collector  of  poor-rates  ;  and  it  was  argued  that  the  collector 

came  within  the  words  *^  otherwise  carrying  the  provisions  of 

i(f  this  act  into  execution/'    But  the  judgments  of  the  learned 


^uJiSa^  judges  repudiate  that  argument;  and  there  is  no  more  reference 
ArfiaMBior  in  section  46  to  the  functions  of  a  paid  chaplain,  than  to  those 
aiPdntMch  ^f  ^  collector.  If  it  is  asked,  for  what  reason  the  word  ''chap- 
Power.  lain  "  appears  in  section  109  ?  it  may  be  answered,  that  it  was 
inserted  to  meet  those  cases  in  which  local  acts  of  parliament 
consolidating  and  uniting  parishes  provide  for  the  appointment 
of  a  chaplain  with  a  reasonable  salary,  and  those  unions  are 
placed  under  the  superintendence  of  the  commissioners ;  and 
the  section  may,  perhaps,  give  them  power  to  order  the  ap- 
pointment of  a  chaplain  in  such  cases.  [Patteson,  J. — Is  there 
any  clause  in  this  act  in  which  the  word  ''  officer  "  could  be 
interpreted  ''chaplain,'*  except  section  46?  If  not,  there  is 
a  good  deal  of  force  in  the  argument  against  you.  And,  in- 
deed, as  you  now  put  it,  you  admit  that,  in  some  circumstances, 
the  word  may  mean  chaplain.]  Suppose  a  union  of  ten  pa- 
rishes existing  by  virtue  of  a  local  act  before  the  Poor  Law 
Amendment  Act,  and  that,  under  the  latter  act,  five  new  pa- 
rishes were  added  to  it,  and  that  the  old  union  had  a  chaplain, 
then  the  commissioners  might,  under  section  46,  make  regu- 
lation as  to  the  proportions  in  which  the  parishes  forming  the 
old  union  should  contribute.  But  though  these  and  other 
cases  might  be  suggested,  the  court  will  not  sanction  the  ap- 
pointment of  an  officer  unknown  to  the  law  before ;  and  so 
tax  the  subjects  of  the  realm  without  any  express  enactment, 
merely  because  one  word  is  introduced  incautiously  among 
many  others  into  the  interpretation  clause.  [Coleridge,  J. — 
As  to  that,  it  is  to  be  observed  that  the  law  introduced  an  en* 
tirely  new  state  of  things,  removing  persons  from  the  religious 
instruction  of  their  own  ministers  J  A  large  number  of  per- 
sons collected  together  in  the  new  union  workhouses  is  not 
more  in  want  of  religious  instruction  than  the  smaller  number 
in  the  old  parish  workhouses.  And  if  the  commissioners  have 
the  power  contended  for,  they  would  also  have  the  power  of 
requiring  the  appointment  of  a  Roman  Catholic  clergyman. 
[Coleridge,  J. — That  must  not  be  taken  for  granted.]  Then, 
as  to  the  previous  order  of  the  commissioners,  assuming  that 
they  have  the  power  contended  for,  that  order  conferred  a  dis- 
cretion upon  the  guardians  as  to  the  appointment  of  a  chaplain, 
which  must  be  rescinded  by  an  express  resolution  of  the  Poor 
Law  Commissioners,  in  pursuance  of  section  18,  which  pro- 
vides for  their  orders  remaining  in  force  until  revoked  {g). 

(f)  [The  "Act  for  the  Better  Or-  aclergymAD  of  the  Churchof  England 

deraig  of  Prisons/'  2  &  3  Vict  c.  56,  shall  be  appointed  to  be  chaplain  uere- 

enacts,  (sect.  16),  that  "  in  every  bo-  of,  by  the  same  anthority  by  which 

rough  gaol  and  house  of  oorrectioni  Uia  keeper  is  appointed.'* 


[[The  Attorney-Generaly  in  reply. — It  is  clear  the  latter       to 
order  supersedes  the  former.    Then  the  question  is,  whether  ^°^^''^''**'- 
the  return  is  good ;  and  I  admit  that,  before  this  act,  there      Qttem 
was  no  power  to  appoint  a  chaplain  to  be  paid  out  of  the  poor-  Gtituiiamqf 
rate.    But  as  to  the  policy  of  tne  power  contended  for,  the  act  *^Uf£!^ 
would  have  been  justly  subject  to  obloquy  if  no  provision  had  Argam«Btor 
been  made  for  the  spiritual  benefit  of  the  inmates  of  the  work-  ^^ 
houses.    The  19th  section  shows  that  the  act  contemplated 
other  besides  the  physical  wants  of  the  poor ;  and  the  16th 
section  sanctions  rules  only  for  the  government  of  workhouses; 
and  how  could  they  be  properly  governed,  if  all  religious  ex- 
ercises were  omitted  ?    Then  the  proviso  in  section  19  would 
place  members  of  the  Church  of  England  in  a  worse  condition 
than  dissenters,  if  a  chaplain  was  not  appointed,  since  it  only 
sanctions  the  visits  of  licensed  ministers,  and  the  Church  of 
England  has  none  but  ordained  ministers.     Moreover,  there 
is  not  a  line  in  the  whole  act  to  which  the  word  ''  chaplain*'  in 
section  109  can  apply,  except  the  section  in  question.     The 
case  of  if2.  ▼•  The  Poor  Law  CammisrionerM  in  the  Matter  of 
the  Cambridge  Union,  does  not  apply;  the  act  excludes  the 
commissioners  from  interfering  in  the  laying  on  or  collecting 
of  the  rate.    All  that  the  collectors  of  the  respective  parishes 
are  compellable  to  do  under  the  act,  is  to  pay  over  their  quota 
to  the  union  guardians.  All  that  the  court  said  in  that  case  was, 
that  the  act  did  not  give  the  commissioners  of  inquiry  the  ap- 
pointment of  a  parish  collector.     If  the  parishes  of  a  union 
agreed  to  hare  a  joint  rate,  there  might  then  be  a  collector 
under  the  act,  and  the  word  "  collector  "  in  the  interpretation 
clause  would  have  a  meaning.    The  enactment  in  section  46 
is  genera],  and,  therefore,  cannot  have  reference  to  any  local 
act ;  and  the  argument  on  the  other  side  must  go  the  length 
of  striking  the  word  *'  chaplain  "  out  of  the  act.    The  power 
to  require  the  appointment  of  a  medical  man  might  as  well  be 
denied;  for  it  is  only  given  by  the  general  words  in  section 
46,  interpreted  by  section  109. 

\\ran.  28. — Lord  Denman,  C.  J.,  delivered  the  judgment  of  Jodgmeot 
the  court :  "  This  was,  in  fact,  an  argument  on  the  validity  of  Uoion\L 
a  writ  of  mandamus  directing  the  guardians  of  the  Braintree  ^dVu^^' 
Union  to  appoint  a  chaplain  to  the  workhouse,  according  to  JJ^'i^'^JJdir 
the  order  of  the  Poor  Law  Commissioners,  on  the  ground  that  4?  s  wiu.4!^ 
the  order  was  not  warranted  by  the  act  of  pariiament  (4  &  5  p^/uw 
Will.  4,  c.  46).     The  defendants  denied  that  such  power  was  ii;*l™I?**?;" 
given,  and  properly  called  on  the  commissioners  to  show  what  ordcr,  under 
provision  of  the  act  would  be  carried  into  execution  by  the  ^Jlre  the*^^ 
appointment  of  a  chaplain.     Under  sect.  46,  paid  officers  must  ^p^foiV  *^ 
be  appointed  either  with  reference  to  the  relief  or  employment  SI*c&Ta"n** 
of  the  poor,  or  to  the  auditing  the  accounts,  or  to  the  carrying  or  the'^ork- 
the  intention  of  the  act  into  execution.    It  was  admitted  that  thecUnwiu 
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workhoaies.   ^'^®  appointment  could  not  be  referred  to  either  of  the  former 

provisions ;  and  the  question  arises,  whether  it  comes  within 

rmVSiVEx-  ^^^  general  terms.  The  effect  of  those  general  words  has 
pcdiency  of  been  much  considered  in  the  recent  case  of  Rex  v.  Cambridge^ 
an'or'de"'^  A  and  the  language  used  by  the  court  was  much  pressed  upon 
Sirl^iiPJl*  us  in  the  argument  on  the  discussion  of  this  case.     We  then 

aer,  leaving  It   .i,.  ®i«  »•  •  t  •       \ 

to  the  Discre.  held,  that  a  collector  of  the  poor-rates  was  not  within  the  general 
GaaiSunf  tcrms,  thcrc  being  nothing  in  the  act  with  reference  to  the  col- 
wSSidapMfnt  lection  of  the  poor-rates.  The  only  provision  to  be  found  in 
Se^'nit  bi  ^^®  ^^'  which  could  authorizc  the  appointment  of  a  collector 
reacinded  by  was  the  interpretation  clause,  which  contained  the  word  *  col- 
eni'order°^o'r  l^ctor  */  and  the  effect  might  be  given  to  that  word  in  the  case 
!h«nTy"n  ®^  ^  uuiou  of  parishes  for  the  purposes  of  rating,  without  ex- 
order  re-  tending  tho  powcr  given  in  the  ^th  section  over  all  unions. 
lpp^°ntraent  The  samc  interpretation  clause,  under  the  head  of  paid  oflScers, 
Theckcara"'  has  the  word  '  clcrgymau ;'  and,  applying  the  same  tests  as 
limitarOrder  ^^  ©mploycd  iu  the  case  just  mentioned,  the  result  will  appear 
having  been*^  to  be  vcry  different.  It  is  true,  that  there  was  no  proyision 
fbeGoaTdiana  ^^  thc  act  cxprcssly  authorizing  the  appointment  of  a  chap- 
iL^??^^^'*'      l^in ;  but  the  19th  section  plainly  shows  that  it  was  the  inten- 

Unioot  doea        ./•it.i  ii»  n         •  11 

not  make  it  a  tiou  of  the  legislature  that  the  inmates  of  union  workhouses, 
wi?hi?  sec!^'   of  whatever  religious  persuasion,  should  have  instruction  in 
tion  10.         ^|,2|.  persuasion  ;  and  the  4Snd  section,  giving  the  commis- 
sioners power  to  make  rules  and  regulations  for  the  govern- 
ment of  workhouses,  makes  it  further  incumbent  on  tnem  to 
carry  into  execution  the  powers  given  in  the  19th  section.    In 
these  sections  are  to  be  found  the  provisions  for  religious  in- 
struction ;  and  the  46th  section  gives  the  commissioners  the 
means  of  carrying  into  effect  those  provisions  in  the  only  way 
in  which  it  could  be  done  effectually,  by  enabling  them  to  call 
upon  the  guardians  to  appoint  a  chaplain,  who,  by  the  inter- 
pretation clause,  comes  under  the  head  of  paid  officer.     This 
is  not  the  only  instance  of  an  indirect  power  of  appointing  an 
officer  under  the  provisions  of  this  act ;  because  there  is  no 
express  direction  for  the  appointment  of  a  medical  officer,  but 
reference  must  be  had  to  the  interpretation  clause  in  the  same 
manner  as  we  apply  it  in  the  present  instance  with  regard  to 
a  clergvman.    Neither  were  chaplains  to  workhouses  unknown 
to  the  law  before  this  act,  for  many  local  acts  of  parliament 
contained  express  provisions  for  such  appointment.     Indeed, 
that  fact  was  used  in  the  argument,  as  showing  that  it  was 
unnecessary  to  extend  this  power  of  the  commissioners  over 
all  unions.    That  argument  might  perhaps  be  questioned ;  but 
the  act  certainly  furnishes  a  counter  argument,  viz.  that  it 
would  be  very  extraordinary  if  the  commissioners  were  en- 
trusted with  authority  to  appoint  chaplains  in  workhouses 
established  under  local  acts  of  parliament,   and  were  not 
allowed  to  require  their  appointment  in  workhouses  under  the 


ireneral  act.    This  court  will  not  be  found  ever  to  extend  the  ,„  t© 

provisions  of  an  act  of  parhament  by  conjecturing  the  intention  

of  the  legislature ;  but  in  this  case  there  was  no  doubt  that 
religious  instruction  was  intended  to  be  included  in  the  ma- 
nagement of  the  workhouse^  and  that  it  was  intended  to  give 
the  Poor  Law  Commissioners  the  general  power  to  appoint 
chaplains.  The  court  therefore  think  that  the  commissioners 
have  done  right  within  the  46th  section  of  the  act;  and  this 
opinion  is  by  no  means  opposed  to  that  which  we  expressed  in 
the  Cambridge  case.  We  make  no  observations  on  that  part 
of  the  return  which  questions  the  expediency  of  appointing  a 
chaplain  in  this  particular  union^  because  the  commissioners 
are  the  proper  judges  of  that ;  nor  do  we  make  any  observa- 
tion as  to  the  possibility  of  clergymen  or  ministers  of  different 
religious  persuasions  being  appointed,  because  here  the  right 
of  appointing  any  is  questioned.  The  return  therefore  must 
be  quashed." — Peremptory  mandamus. 


[[III.  To  Lunatic  Asyla. 

[[The  statute  9  Geo.  4,  c.  40,  which  is  the  general  act  for 
the  regulation  of  all  the  pauper  lunatic  asyla  in  the  kingdom, 
provides,  by  sect.  30, 

[<'  That  in  all  cases  where  any  such  county  lunatic  asylum  shall  visiton  to 
have  been  established  under  the  authority  of  this  act,  or  any  former  jJJioMaJd" 
act  or  acts,  the  major  part  of  the  visitors  appointed  as  aforesaid  to  appoint 
superintend  the  same,  present  at  a  meeting  duly  summoned,  such  ^^^^"' 
major  part  not  being  fewer  than  three,  shall  from  time  to  time  make 
such  regulations  as  to  them  shall  seem  expedient  for  the  manage- 
ment and  conduct  thereof,  in  which  regulations  shall  be  set  forth 
the  number  and  description  of  officers  and  servants  to  be  kept,  the 
duties  to  be  required,  and  what  salaries  respectively  sliall  be  paid  to 
them,  and  may  appoint  a  treasurer  and  such  other  officers  and  ser- 
vants, together  with  such  number  of  assistants  as  they  shall  from  nA  to  fix  a 
time  to  time  find  necessary,  in  proportion  to  the  number  of  persons  J^'jif ^  ^** 
confined  in  such  county  lunatic  asylum,  and  may  dismiss  any  such  nance  of  in- 
officer,  servant,  or  assistant,  if  they  see  occasion ;   and  shall  from  '*°*  P«"on». 
time  to  time  fix  a  certain  weekly  rate  to  be  paid  for  each  person 
confined  in  such  county  lunatic  asylum,  which  may  be  sufficient  to 
defray  the  whole  expense  of  the  maintenance  and  care,  medicine 
and  clothing,  requisite  for  such  person,  and  the  salaries  of  the  offi- 
cers and  attendants :  Provided  always,  that  such  rate  shall  in  no  Raie  not  to 
case  exceed  fourteen  shillings  per  week ;   and  that  the  said  visitors  «xce^  i^* 
shall  annually  audit  the  accounts  of  the  treasurer,  and  report  the  ^^^ 
same  to  the  next  general  quarter  sessions  of  the  peace  to  be  holden 
for  the  counties  at  the  expense  of  which  such  county  lunatic  asylum 
shall  have  been  erected. 
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To  Lonatifi        [Sect.  32.  "  That  in  every  case  where  a  county  lunatic  asylum 

^^ —  shall  be  provided,  a  chaplain  shall  be  appointed  for  the  same,  which 

to  be'ap**"  chaplain  shall  be  in  full  orders,  and  shall  be  licensed  by  the  bishop 
pointed  for  of  the  dioccse  ;  and  the  said  licence  fihall  be  revocable  by  the  bishop 
L^nTtic^iUy^  whenever  he  shall  think  fit  to  withdraw  it ;  and  such  chaplain  shall 
lom.  perform  on  each  Sunday^  and  on  the  great  festivals,  the  divine  ser- 

vice of  our  Church,  according  to  the  forms  by  law  established." 

Queen  ZT^^^  recent  case  of  the  Queen  on  the  prosecution  of  the 

virith^  jtu'  -Her.  Francis  libbutt  v.  The  Visiting  Justices  of  the  Han-- 
^wUL^tic  ^^^^  Lunatic  Asylum,  has  decided  that  under  the  two  sections 
AMyium.     of  the  statute  given  above,  the  visitors  are  empowered  to  dis- 
miss a  chaplain  without  the  consent  of  the  archbishop.     The 
case — which  (for  reasons  similar  to  those  stated  above,  with 
respect  to  the  union  chaplain,)  is  here  given  at  length — was  as 
follows. 
Application         Cln  Michaelmas  Term,  1841,  Mr.  Serjeant  Halcomb  applied 
mM^o"et*ire  ^^  ^®  Court  of  Queen's  Bench  for  a  rule  calling  upon  the 
a  ciiapiain     defendants  to  show  cause  why  a  mandamus  should  not  issue 
the°vuaoi^  commanding  them  to  restore  the  prosecutor  to  the  use  of  the 
chapel  of  the  asylum,  and  also  to  pay  him  a  certain  sum  upon 
the  account  of  arrears  of  salary  due  to  him  as  chaplain  of  the 
establishment.     The  learned  serjeant  stated  that  Mr.  Tibbutt 
had  been  appointed  to  the  situation  under  the  authority  of  the 
9  Geo.  4,  c.  40,  s.  32,  which  was  the  general  act  for  the  regu- 
lation of  all  the  pauper  lunatic  asylums  in  the  kingdom,  and 
which  provided  that  in  each  of  them  a  chaplain  should  be 
elected  by  the  governors,  and  that  he  should,  besides  other 
qualities,  have  a  licence  from  the  bishop  of  the  diocese  to  per- 
form divine  service  in  the  asylums  upon  all  Sundays  and  high 
festivals  of  the  year.    There  was  no  other  duty  which  he  comd 
legally  perform,  as  the  cure  of  the  souls  in  the  asylum  was  the 
province  of  the  incumbent  of  the  parish  or  precinct  of  Nor- 
wood, in  which  the  asylum  was  situate.     Mr.  Tibbutt,  after 
having  been  duly  elected  by  the  governors  in  1839,  was  licensed 
by  the  Archbishop  of  Canterbury  in  the  month  of  June  in  that 
year,  and  soon  afterwards  entered  into  the  performance  of  his 
duties. 

[[Mr.  Justice  Coleridge  inquired  if  the  chapel  was  con- 
secrated ? 

jMr.  Serjeant  Halcomb  answered  that  it  was  not. 
[His  Lordship  then  asked  if  there  was  a  consecrated  burial- 
ground  to  it  ? 

[[To  which  the  learned  serjeant  answered  in  the  affirmative. 
The  learned  gentleman  went  on  to  say  that  the  burial-ground 
had  been  hitherto  in  use,  and  that  the  chaplain  had  been  in 
the  habit  of  performing  the  service  of  the  dead  over  the  per- 
sons who  were  from  time  to  time  interred  in  the  ground.  He 
had,  however,  been  lately  informed  that  his  doing  so  in  oppo«* 
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sition  to  tbe  rights  and  without  the  consent  of  the  incumbent  To  ldimuc 
of  the  parish)  was  illegaly  and  he  therefore  declined  to  do  so      ^'^^*' 
any  longer;  upon  which  the  visiting  justices  informed  him      ^^ 
through  their  clerk  that  they  had  dismissed  him  from  his  office,  vuithia  jtu- 
Having  elected  another  gentleman  to  succeed  him,  they  pro- muxmife 
ceeded  to  apply  to  the  Archbishop  of  Canterbury,  in  whose     -^nf'«». 
*'  peculiar "  jurisdiction  the  asylum  was  situate,  to  revoke  the  for^MMda" 
licence  of  Mr,  Tibbutt,  and  grant  one  to  his  successor.     The  "chlTSii*^"* 
justices  who  made  the  application  were,  however,  so  far  from  dismiaMd  by 
making  any  imputation  of  any  sort  of  impropriety  against  the  ^*   ''*'^"' 
reverend  gentleman,  that  they  requested  the  archbishop  to 
provide  him  with  a  living  somewhere  else.     The  archbishop 
refused  to  revoke  the  existing  licence  or  to  grant  another; 
and  the  justices,  if  they  were  justified  in  the  view  which  they 
took  of  their  own  powers,  ought  thereupon  to  have  applied  to 
this  court  for  a  mandamus  to  compel  the  archbishop  to  comply, 
instead  of  which  they  caused  the  successor  to  enter  upon  his 
functions,  for  which  he  was  liable  to  be  sent  to  the  county 
gaol.     The  learned  gentleman  made  some  other  observations, 
when 

[[Mr.  Justice  Coleridse,  upon  looking  over  the  act,  observed 
that  it  did  not  contemplate  any  such  thing  as  a  chapel  at  all. 
In  the  union  workhouse  divine  service  was  generally  performed 
in  the  dining-room. 

[^Mr.  Serjeant  Halcomb  observed,  that  any  room  in  which 
divine  service  was  performed  might  be  considered  as  a  chapel. 
In  the  present  instance  there  was,  in  fact,  a  separate  building 
constructed  for  that  purpose,  which  was  attended  by  a  congre- 
gation consisting  of  about  300  convalescent  patients,  and  as 
large  a  portion  out  of  the  100  officers  and  attendants  as  could 
be  spared  from  their  duties  during  the  time  of  divine  service. 
To  have  the  situation  properly  filled  was  a  matter  of  great  im- 
portance, as  there  were  about  900  patients  in  the  house.  The 
learned  gentleman  then  read  some  extracts  from  Lindwood  and 
other  writers,  to  show  that  no  clergyman  could  be  licensed  to 
perform  divine  service  in  any  private  chapel  upon  the  high 
festivals  of  the  year ;  and  as  the  licence  in  the  present  case 
included  the  festivals  as  well  as  the  Sundays^  he  inferred  that 
the  chapel  in  question  was  a  public  one. 

[[The  court,  after  a  short  consultation,  granted  a  rule  nisi  B.»\e  nm 
for  the  mandamus.  «""****• 

[[And  in  Hilary  Term,  1842,  the  Solicitor-General  (with  Arpinient 
whom  was  Mr.  Whitehurst)  now  appeared,  upon  the  part  of  the  JI.Jn"i7bI 
visiting  justices,  to  show  cause  against  the  rule,  and  rested  the  MaDd4raoi. 
case  of  the  defendants  upon  the  ground  that  the  visiting  jus- 
tices possessed  an  absolute  authority  to  appoint  and  to  remove 
all  the  ofiicers  and  servants  of  every  description  belonging  to 
the  institution,  according  to  the  judgment  and  discretion  of  the 
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To  Lonaiic  justiccs  themselves.  The  learned  counsel  then  proceeded  to 
— -^^ —  state  the  principal  facts  of  the  case.  It  appeared  that  under 
V  the  general  statute  which  regulates  establishments  of  this 
ti^t^Hm  nature^  the  justices  adopted  several  resolutions  for  the  conduct 
^A  iSST**^  ^^^  management  of  the  institution^  and  asserting  the  necessity 
Argnment  of  appointing  a  chaplain  to  the  asylum.  In  pursuance  of  this 
jjf  CMiisd  resolution  the  justices  advertised  in  the  public  papers  for  a 
sfalidamat.  proper  pcrsou  to  fill  the  office ;  and  amongst  the  candidates 
who  presented  themselves  upon  that  occasion  the  Rev.  Francis 
Tibbutt  was  elected  and  appointed  upon  the  ilth  of  July,  1839. 
He  entered  immediately  upon  the  performance  of  the  duties 
which  were  incident  to  the  office,  in  which  he  continued  until 
the  13th  of  May,  1841,  when  he  was  removed  by  an  unanimous 
resolution  of  the  visiting  justices  by  whom  he  had  been 
appointed.  The  removal  was  not  founded  upon  anything 
whatever  connected  with  the  religious  or  moral  character  of 
the  reverend  gentleman,  but  upon  the  ground  that  he  en- 
tertained some  views  of  his  own  duty  which  were  consi- 
dered inapplicable  and  inconvenient  in  an  institution  of  that 
particular  nature ;  and  that  he  was  unwilling  to  exercise  his 
ministerial  functions  in  conformity  with  the  views  of  expe- 
diency which  were  entertained  by  the  medical  superintendent 
of  the  asylum.  It  was  of  the  greatest  importance  that  there 
should  be  the  most  intimate  and  confidential  co-operation 
between  the  spiritual  and  medical  officers  of  the  institution^  as 
the  information  which  was  to  be  obtained  through  the  clergy- 
man, as  to  the  opinions  and  feelings  of  the  patients,  might  be 
rendered  most  materially  subservient  to  the  process  of  treat- 
ment by  which  the  cure  was  to  be  efiected.  The  reverend 
gentleman  had  considered,  for  some  reasons,  that  a  compliance 
with  this  requisition  would  be  in  opposition  to  his  general 
duty  as  a  clergyman,  and  the  justices  had  felt  it  their  duty  to 
remove  him  in  consequence.  In  order  to  show  that  the  jus- 
tices possessed  this  power,  the  Solicitor-General  referred  to 
the  30th  and  32nd  sections  of  the  9  Geo.  4,  c.  40,  which 
authorized  the  visitors  to  appoint  all  officers  of  the  institution, 
and  to  fix  and  regulate  their  salaries  and  duties,  and  to  remove 
all  such  officers  whenever  they  should  think  it  necessary  for 
the  interest  of  the  institution  to  do  so.  It  had  been  contended 
in  support  of  the  rule,  that  the  general  term  of  officers  could 
not  be  construed  as  including  the  chaplain  of  the  house.  But 
if  the  chaplain  were  not  properly  included  under  the  general 
designation  of  **  officers,"  it  would  inevitably  follow  that  the 
visitors  possessed  no  power  whatever  to  direct  any  salary  to 
be  paid  to  the  chaplain  ;  and  upon  this  ground  alone  one  part 
of  the  present  rule  must  be  rejected  as  a  matter  of  course. 
But  it  was  to  be  further  observed,  that  in  a  case  where  this 
Question  had  come  directly  into  consideration,  it  was  decided  in 
this  court,  upon  the  construction  of  the  New  Poor  Law,  that  the 
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chaplain  of  a  union  workhouse  was  included  under  the  desig-  f^  Lnnaiic 
nation  of  an  officer  of  the  union.    That  Mr.  Tibbutt  himself  _^l^^ 
had  originally  viewed  the  subject  in  the  same  liffht,  and  that      ^^ 
he  considered  himself  as  holding  his  office  liable  to  removal  n$uiy  jw- 
by  the  visitors,  was  evident  from  a  letter  which  he  had  written  ^i^S^ 
to  the  visitors  very  soon  after  his  election.     It  appeared  that    ^'v'^* 
one  of  the  resolutions  of  the  justices  required  that  prayers  ^S^nwi 
should  be  said  in  the  asylum  twice  a  day ;  and  as  Mr.  Tibbutt  ]||^"J,^'^ 
had  found  some  difficulty  in  procuring  a  residence  in  the  im- 
mediate vicinity  of  the  house,  he  wrote  to  the  justices  on  the 
Snd  of  August,  1839,  to  say  that  he  found  it  very  irksome  to 
walk  to  and  fro  two  miles  twice  a-day  for  the  purpose  of  read- 
ing some  short  forms  of  prayer  to  the  few  servants  of  the  esta^ 
blishment  that  were  able  to  attend  for  the  purpose  of  hearing 
him.     He  expressed,  however,  his  anxiety  to  perform  the 
duties  to  the  best  of  his  ability,  ^'  as  long  as  the  visitors  should 
think  proper  to  confide  so  responsible  an  office  to  his  charge." 
From  this  letter  it  was  evident  that  Mr.  Tibbutt  himself  con- 
sidered that  he  was  liable  to  be  removed  from  his  office  when- 
ever the  visiting  justices  should  think  proper  to  do  so.    Upon 
this  ground  alone,  therefore,  the  learned  counsel  contended 
that  the  rule  ought  to  be  discharged ;  and  he  therefore  de- 
clined entering  into  the  consideration  of  the  other  topics  which 
bad  been  presented  to  the  court  by  Mr.  Serjeant  Halcomb 
upon  the  occasion  of  obtaining  the  rule.     The  learned  counsel 
however,  before  concluding,  observed  that,  putting  aside  alto- 
gether all  consideration  of  the  merits  of  the  transaction,  the 
rule  ought  to  be  discharged  upon  the  ground  that  a  mandamus 
was  not  the  remedy  appropriate  to  the  circumstances  of  the 
case,  inasmuch  as  it  appeared,  upon  the  showing  of  the  appli- 
cant himself,  that  the  office  to  wiiich  he  sought  to  be  restored 
was  actually  full. 

The  learned  counsel  further  observed  that  the  course  of 
proceeding  ought  therefore  to  be  an  application  for  a  quo  war- 
ranto, calnng  upon  the  gentleman  in  possession  of  the  chap- 
laincy to  show  cause  by  what  authority  he  exercised  it. 

0At.  Whitehurst  followed  upon  the  same  side,  and  in  re- 
ference to  that  part  of  the  rule  which  proposed  to  command 
the  defendants  to  admit  the  rev.  applicant  to  the  chapel,  the 
learned  counsel  observed,  that  it  appeared  from  the  affidavits 
that  there  was  no  chapel  at  all,  and  that  the  part  of  the  rule 
which  referred  to  that  subject  could  not  possibly  be  carried  into 
efiect  An  attempt  had  been  made  to  set  up  some  right  upon 
the  part  of  the  Archbishop  of  Canterbury  to  appoint  to  the 
office.  But  the  very  licence  which  had  been  granted  to  the 
applicant  by  the  archbishop  in  conformity  with  the  provisions 
of  the  9  Geo.  4,  recognised  him  as  having  been  duly  appointed 
by  the  visitors. 
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To  Lanauc        [[Mr.  Serjeant  Halcomb,  in  support  of  the  rule,  commenced 

— ^ —  by  making  several  statements  connected  with  the  conduct  of 

^a^      the  parties  on  both  sides,  and  tending  to  show  that  Mr.  Tib- 

^iSi^n!^  butt  was  justified  in  declining  to  comply  with  the  regulations 

^^^^h^  which  the  visitors  had  made  in  respect  to  his  exercising  his 

Arsament      Spiritual  miuistratious  in  subordination  to  the  advice  and  opi- 

for  h  "m'      ^^^^  ^^  ^^^  medical  superintendent.      The  learned  gentleman 

damni.      '   also  made  several  observations  with  a  view  to  establish  that  the 

visitors  did  not  possess  any  sufficient  grounds  for  the  removal 

of  Mr.  Tibbutt. 

[[The  court  interposed,  and  said^  that  they  considered  that 
they  were  not|  upon  that  occasion,  sitting  in  judgment  upon 
the  question  as  to  whether  the  visitors  had  or  had  not  pro- 
perly exercised  their  discretion,  but  whether  they  possessed 
under  the  law  the  power  which  they  had  exercised  in  remov- 
ing Mr.  Tibbutt. 

[[The  learned  serjeant  then  proceeded  to  contend  that  the 
visitors  did  not  possess  the  power.  It  was  true  that  under  the 
30th  section  of  the  act  they  were  entitled  to  appoint  officers 
and  make  regulations  for  their  salaries  and  duties ;  but  he 
contended  that  the  officers  there  intended  must  be  officers  of 
a  lay  character,  and  that  it  could  not  be  intended  that  a  com- 
mittee of  laymen  should  have  the  power  to  direct  a  clergyman 
of  the  Church  of  England  in  what  manner  he  was  to  perform 
his  spiritual  duties.  Even  admitting  that  the  visitors  possessed 
the  power  of  appointing  the  chaplain,  it  did  not  fi>llow  that 
they  must  therefore  have  the  power  of  removing  him,  as  the 
instances  were  numerous  where  the  party  having  been  once 
appointed,  was  no  longer  under  the  jurisdiction  of  the  party 
through  whom  he  had  been  introduced,  but  was  removable 
only  by  the  intervention  of  his  spiritual  superior.  The  licence 
which  the  Archbishop  of  Canterbury  had  granted  to  Mr.  Tib- 
butt  was  still  unrevoked  by  that  prelate,  who  had  not  granted 
a  licence  to  Mr.  Tibbutt's  successor ;  and  the  latter  gentleman 
was  therefore  actually  liable  at  the  present  moment  to  be  com- 
mitted to  the  county  gaol  for  performing  his  ministerial  func- 
tions in  the  actual  circumstances  in  which  he  was  placed.  Upon 
the  whole  case,  which  the  learned  serjeant  represented  to  be 
one  of  great  hardship  upon  his  client,  he  hoped  that  the  court 
would  make  the  rule  absolute. 

[[Mr.  W.  H.  Watson  followed  upon  the  same  side,  and  said 
that  great  inconvenience  miffht  result  from  holding  that  the 
chaplain  was  an  ''  officer**  of  the  institution,  and  as  such  bound 
U>  conform  to  all  the  directions  of  the  visitors,  and  liable  to 
removal  at  their  discretion.  There  were  parties  at  present  in 
the  church,  as  well  as  in  almost  every  other  body,  and  it  might 
happen  that  the  visitors  would  think  proper  to  require  the 
chaplain  to  inculcate  upon  the  members  of  the  congregation 
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at  Hanwell  doctrines  which  were  at  variance  with  those  of  the   '^^^^^^ 
Established  Church.     In  reference  to  the  analogies  which  had  —    '  *' 


been  drawn  from  the  Gaol  Act  and  the  New  Poor  Law  Act^         v. 
the  learned  gentleman  observed,  that  those  acts  did  not  help  t^i^nS^ 
out  the  visitors  in  the  present  case,  as  the  justices  under  the  "^2^5111?'*' 
Gaol  Act  had  the  power  to  remove  the  chaplain  given  them  in 
express  words  by  the  statute  itself,  whilst  the  New  Poor  Law 
provided  that  in  the  construction  of  that  statute  the  word  '' offi- 
cers" should  be  taken  to  include  the  chaplain. 

[[The  Court,  after  a  very  brief  consultation,  gave  judgment  Jodgment. 
upon  the  rule.    The  case,  it  observed,  was  certainly  of  some  J*{JJ°5J|^' 
interest,  both  public  and  private,  but  the  real  importance  of  it  Aiyinm  may 
had  been  much  exaggerated  by  the  very  extensive  introduction  cSpiiin 
of  extraneous  topics,  and  of  considerations  which  had  nothing  g^|||!{S'on'|J'f 
to  do  with  the  question  which  was  in  issue.     If  any  doubt  the  Buiiop. 
could  be  entertained  as  to  the  sufficiency  of  the  answer  which 
had  been  given  to  the  application,  the  court  would  have  di- 
rected the  mandamus  to  be  sent,  in  order  that  the  subject  may. 
be  fully  discussed  upon  the  return,  and  that  the  decision  may 
be  of  a  more  formal  and  solemn  description.      The  court, 
however,  felt  no  hesitation  in  saying,  that  the  visitors  were 
undoubtedly  possessed,  in  law,  of  the  power  which  they  had 
exercised,  and  that  the  rule  must  be  therefore  discharged. 
This  conclusion  was  drawn  from  the  consideration  of  the  two 
clauses  which  had  been  referred  to  in  the  9  Geo.  4,  and  with- 
out which  there  could  not  be  any  valid  appointment  of  a  chap- 
lain at  all.     It  had  been  contended  that  under  this  act  the 
bishop  had  the  power  to  grant  and  to  revoke  the  licence,  and 
that  the  appointment  must   therefore  be  actually  vested  in 
him.     But  the  power  of  the  bishop  could  only  be  exercised  in 
conjunction  with,  and  in  reference  to,  that  which  had  been 
given  to  the  visitors  by  the  preceding  section  to  appoint  all 
the  officers  of  the  institution.     If  under  this  designation  there 
was  no  power  in  the  justices  to  appoint  a  chaplain,  there  could 
be  no  appointment  of  a  chaplain  at  all,  as  the  power  was  cer- 
tainly given  to  nobodv  else.    It  might  perhaps  be  a  subject  of 
regret  that  the  chaplain  had  not  been  classed  in  a  different 
manner  than  as  one  of  the  officers  of  the  institution ;  but  that 
he  was  an  officer  had  been  defined  by  the  Poor  Law,  whilst 
in  the  Gaol  Act  he  was  in  express  terms  declared  to  be  remo- 
vable by  the  iustice.     It  was  true  that  in  that  act  the  grounds 
unon  which  he  could  be  removed  were  expressly  specified ; 
wnereas  in  the  statute  here  under  consideration  he  was  remova- 
ble whenever  the  justices  should  see  occasion  to  remove  him. 
But  the  reason  of  this  distinction  was  obviously  derived  from 
the  different  circumstances  of  the  parties  for  whom  the  spiri- 
tual services  were  to  be  performed  in  both  instances.     The 
inmates  of  a  prison  were  all  rational  persons,  and  must  derive 
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Ibenefit  at  any  time  from  spiritual  ministrations  of  a  clergyman ; 
whereas  in  respect  to  the  unfortunate  inhabitants  of  a  lunatic 
asylum  the  very  broaching  of  religious  subjects  at  unseason- 
able periods  might  have  the  effect  of  severely  aggravating  their 
unhappy  condition^  and  it  was  therefore  indispensable  that  the 
visitors  should  under  the  advice  of  the  medical  superintendent 
have  the  power  to  direct  in  what  manner  and  at  what  tiroes 
the  duties  of  the  chaplain  were  to  be  performed.  With  regard 
to  the  alleged  right  of  the  Archbishop  of  Canterbuij  to  parti- 
cipate in  the  appointment^  there  appeared  to  be  no  foundation 
whatever  for  it,  and  the  view  whicn  that  most  rev.  prelate  had 
himself  taken  upon  the  present  occasion  was  perfectly  correct 
The  statute  required  that  he  should  give  a  licence  to  the 
chaplain,  in  order  to  secure  that  the  person  appointed  to  that 
office  should  be  an  orthodox  clergyman  of  the  Church  of  Eng- 
land,  and  to  this  extent  alone  had  the  archbishop  interfered  in 
the  case.  It  was  easy,  as  had  been  done,  to  suppose  extreme 
cases,  where  great  inconvenience  might  arise  from  the  arch- 
bishop's refusing  or  revoking  a  licence  to  a  chaplain  who  had 
been  appointed  or  removed  by  the  visitors.  But  if  any  such 
difficulty  should  arise,  it  must  be  removed  by  a  fresh  enact- 
ment of  the  legislature.  The  party  making  the  present  appli- 
cation admitted  as  the  foundation  of  all  his  argument,  that  he 
had  been  duly  originally  appointed ;  but  the  same  act  which 
gave  the  power  of  appointing  gave  that  of  removing  also,  and 
it  was  therefore  evident  that  if  the  justices  possessed  one  power 
they  possessed  both.  As  the  case  in  support  of  the  rule  had 
therefore  been  completely  answered  in  every  respect,  the  court 
felt  obliged  to  discharge  it  with  costs. — Ed.]] 


^apuv—see  BtaM  anH  H^apttxt. 


OONCERNING  lands  given  in  mortmain  to  charitable  uses, 
see  title  9^0rtmaf n«  (And  note,  that  by  9  Geo.  2,  c.  36,  no 
land,  or  money  to  be  laid  out  in  land,  can  be  left  by  will  to 
charitable  uses.)      [[But  see  exceptions  in  titles  l&CtlCSCt, 

iauffmentatfoti  of,  and  a^ortmain.— Ed.;] 

By  the  43  El.  c.  4*,  sect.  1,  ^*  Whereas  divers  lands,  tene- 
ments, rents,  annuities,  profits,  hereditaments,  goods,  chattels. 
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money,  and  stocks  of  money,  have  been  heretofore  giveni  Aet<ff«i«ite. 
limited,  appointed,  and  assigned,  as  well  by  the  queen's  ma-  ^'^' 
jesty,  and  her  progenitors,  as  by  sundry  other  well  disposed 
persons  ;  some  for  relief  of  aged,  impotent,  and  poor  people ; 
some  for  maintenance  of  sick  and  maimed  soldiers  and 
mariners,  schools  of  learning,  free  schools  and  scholars  in 
universities ;  some  for  repair  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea  banks,  and  highways ;  some  for  education 
and  preferment  of  orphans ;  some  for  or  towards  relief,  stock, 
or  maintenance  for  houses  of  correction  ;  some  for  marriages 
of  poor  maids  ;  some  for  supportation,  aid  and  help  of  young 
tradesmen,  handicraftsmen,  and  persons  decayed;  and  other 
for  relief  or  redemption  of  prisoners  or  captives ;  and  for  aid 
or  ease  of  any  poor  inhabitants  concerning  payments  of 
fifteens,  setting  out  of  soldiers,  and  other  taxes ;  which  never- 
theless have  not  been  employed  according  to  the  charitable 
intent  of  the  givers  and  founders  thereof,  by  reason  of  fraud, 
breaches  of  trust,  and  negligence  in  those  that  should  pay, 
deliver  and  employ  the  same  :  For  remedy  whereof,  it  is 
enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  or 
keeper  of  the  great  seal  of  England,  and  for  the  chancellor 
of  the  duchy  of  Lancaster,  for  lands  within  the  county  palatine 
of  Lancaster,  from  time  to  time  to  award  commissions  to  the 
bishop  of  every  several  diocese  respectively,  and  his  ohan-  [  309  ] 
cellor  (in  case  there  shall  be  any  bishop  of  that  diocese  at  the 
time  of  awarding  the  commission)  and  other  persons  of  good  [  310  ] 
and  sound  behaviour ;  authorising  them  thereby,  or  any  four  or 
more  of  them,  to  inquire  as  well  by  the  oaths  of  twelve  law-  [  311  ] 
ful  men  or  more  of  the  county,  as  by  all  other  good  and 
lawfiil  ways  and  means,  of  all  and  singular  such  gifts,  limi- 
tations, assignments,  and  appointments  aforesaid,  and  of  the 
abuses,  breaches  of  trusts,  negligences,  misemployments,  not 
employing,  concealing,  defrauding,  misconverting,  or  misffo- 
vernment,  of  any  lands,  tenements,  rents,  annuities,  profits,  [  312  ] 
hereditaments,  goods,  chattels,  money,  or  stocks  of  money, 
heretofore  given,  limited,  appointed,  or  assigned,  or  which 
hereafter  shall  be  given,  limited,  appointed,  or  assigned,  to  or 
for  any  the  charitable  and  godly  uses  before  rehearsed.  And 
afl«r,  the  said  commissioners,  or  any  four  or  more  of  them 
(upon  calling  the  parties  interested  in  any  such  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods,  chattels,  money, 
and  stocks  of  money),  shall  make  inquiry  by  the  oaths  of 
twelve  men  or  more  of  the  said  county  (whereunto  the  said 
parties  interested  may  have  their  lawfiil  challenges) :  and  upon 
such  inquiry,  hearing,  and  examining  thereof,  set  down  such  or- 
ders, judgments,  and  decrees,  as  the  said  lands,  tenements,  rents, 
annuities,  profits,  goods,  chattels,  money,  and  stocks  of  money, 
may  be  duly  and  faithfiilly  employed,  to  and  for  such  of  the 
charitable  uses  and  intents  before  rehearsed  respectively,  for 
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Act  of  43  Ells,  which  they  were  given.  Which  orders^  judgments^  and 
^  ^  decrees,  not  being  contrary  to  the  orders,  statutes,  or  decrees 

of  the  donors  or  founders,  shall  stand  firm  and  good,  and  be 
executed  accordingly :  until  the  same  shall  be  undone  or  al- 
tered by  the  lord  chancellor,  or  lord  keeper  or  chancellor  of 
the  county  palatine  of  Lancaster  respectively,  upon  complaint 
by  any  party  grieved  to  be  made  unto  them." 

Sects.  2,  S,  "  Provided  that  this  shall  not  extend  to  any  lands, 
tenements,  rents,  annuities,  profits,  goods,  chattels,  money,  or 
stocks  of  money,  given  or  which  shall  be  given  to  any  college, 
hall,  or  house  of  learning  within  the  universities  of  Oxford  or 
Cambridge,  or  to  any  of  the  colleges  of  Westminster,  Eton, 
or  Winchester ;  or  to  any  cathedral  or  collegiate  church ;  or 
to  any  city  or  town  corporate,  or  to  any  the  lands  or  tenements 
given  to  the  uses  aforesaid,  within  any  such  city  or  town  cor- 
porate, where  there  is  a  special  governor  or  governors  ap- 
pointed to  govern  or  direct  the  same  ;  or  to  any  college,  hos- 
pital, or  firee  school,  which  have  special  visitors,  governors,  or 
overseers  appointed  by  their  founders." 

Sect.  4.  "  Provided  also,  that  this  shall  not  be  prejudicial  to 
the  jurisdiction  or  power  of  the  ordinary ;  but  that  he  may 
lawfiilly,  in  every  case,  execute  and  perform  the  same,  as  though 
this  act  had  not  been  made." 

Sect.  5.  *'  Provided  also,  that  no  person  who  shall  have  any 
of  the  said  lands,  tenements,  rents,  annuities,  profits,  heredita- 
ments, goods)  chattels,  money,  or  stocks  of  money  in  his 
hands  or  possession,  or  shall  pretend  any  title  thereunto,  shall 
be  named  a  commissioner  or  a  juror  for  any  the  causes  afore- 
said, or  being  named  shall  execute  or  serve  in  the  same.** 

Sect.  6.  '^  And  provided  also,  that  no  person  who  shall  pur- 
chase or  obtain,  upon  valuable  consideration  of  money  or  land, 
any  estate  or  interest  in  any  lands,  tenements,  rents,  annuities, 
[  313  1  hereditaments,  goods,  or  chattels,  appointed  to  any  the  chari- 
table uses  abovementioned,  without  firaud  or  covin,  having  no 
notice  of  the  same  charitable  uses,  shall  be  impeached  by  any 
decrees  or  orders  of  the  commissioners  abovementioned,  for  or 
concerning  the  same  his  estate  or  interest ;  and  yet,  never- 
theless, the  said  commissioners  or  any  four  of  them  shall  and 
may  make  decrees  and  orders  foi*  recompense  to  be  made  by 
any  person,  who  being  put  in  trust,  or  having  notice  of  the 
charitable  uses  abovementioned,  shall  break  the  same  trust,  or 
defi*aud  the  same  uses,  by  any  conveyance,  gift,  grant,  lease, 
demise,  release,  or  conversion,  and  against  his  heirs,  executors, 
or  administrators,  or  any  of  them,  having  assets  in  law  or 
equity,  so  far  as  the  same  assets  will  extend.** 

Sect  7.  ''  Provided  always,  that  this  act  shall  not  extend  to 
give  power  or  authority  to  the  commissioners  to  make  any 
orders,  judgments,  or  decrees  concerning  any  manors,  lands, 
tenementSi  or  other  hereditaments  assured  or  come  under  the 
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queen,  or  to  King  Henry  the  Eighth,  King  Edward  the  Sixth,  Actorissus. 
or  Queen  Mary,  by  act  of  parliament,  surrender,  exchange,  ^'^* 
relinquishment,  escheat,  attainder,  conveyance,  or  otherwise ; 
and  yet  nevertheless,  if  any  such  manors,  lands,  tenements,  or 
hereditaments,  or  any  estate,  rent,  or  profit  out  of  the  same, 
have  been  appointed  to  any  of  the  charitable  uses  before  ex- 
pressed, at  any  time  since  the  beginning  of  her  majesty's  reign, 
that  then  the  said  commissioners,  or  any  four  or  more  of  them, 
may  make  orders,  judgments,  and  decrees  concerning  the  same, 
according  to  the  purport  and  meaning  of  this  act,  as  before  is 
mentioned,  the  said  last-mentioned  proviso  notwithstanding." 

Sects.  8,  9.  "  And  all  orders,  judgments,  and  decrees  of  the 
said  commissioners,  or  of  any  four  or  more  of  them,  shall  be 
certified  under  their  seals,  into  the  Court  of  the  Chancery  of 
England,  or  the  Court  of  the  Chancery  within  the  county  pa- 
latine of  Lancaster  respectively,  within  such  convenient  time 
as  shall  be  limited  in  the  said  commission  ;  and  the  said  lord 
chancellor  or  lord  keeper,  and  the  said  chancellor  of  the  duchy, 
shall  take  such  order  for  the  due  execution  thereof,  as  to  them 
shall  seem  fit  and  convenient." 

Sect.  10.  ^'  And  if  after  any  such  certificate  made,  any  person 
shall  find  himself  grieved  with  any  of  the  said  orders,  judg- 
ments, or  decrees,  he  may  complain  to  the  said  lord  chancellor 
or  lord  keeper,  or  chancellor  oi  the  duchy  respectively,  for  re- 
dress therein,  who  may  upon  such  complaint,  by  such  coiu*se 
as  to  their  wisdom  shall  seem  meetest,  the  circumstances  of  the 
case  considered,  proceed  to  the  examination,  hearing  and 
determining  thereof;  and  upon  hearing  thereof  may  annul, 
diminish,  £uter,  or  enlarge  the  said  orders,  judgments,  and  de- 
crees, as  to  them  shall  be  thought  to  stand  with  equity  and 
good  conscience,  according  to  the  true  intent  and  meaning  of 
the  donors  and  founders  thereof,  and  tax  and  award  good  costs  [  314  ] 
of  suit,  by  their  discretions,  against  such  persons  as  they  shall 
find  to  complain  unto  them  without  just  and  sufiicient  cause,  of 
the  said  oraers,  judgments,  and  decrees." 

Sect.  1.  Some  for  Relief,  Sfc.'] — Money  was  given  to  main-  DecMonion 
tain  a  preaching  minister;  this  is  not  a  charitable  use  named  ^®'"'*^»^« 
in  the  statute,     i  et  by  the  lord  keeper  and  two  judges  it  was 
decreed  to  be  good,  and  the  use  a  charitable  use  within  the 
equity  of  the  statute;  and  the  executor  was  ordered  accordingly 
to  pay  the  money  for  the  maintenance  of  it  (a). 

Schook  of  Learning.^ — A  school,  unless  it  be  a  free  school, 
is  not  a  charity  within  the  provision  of  this  act,  and  conse- 
quently the  inhabitants  have  not  a  right  to  sue  in  the  name  of 
,  tfie  attorney-general  (i). 

To  the  Bishop  of  every  several  Diocese  respectively.'] — It 
was  resolved  in  the  44  Eliz.  by  Egerton,  Popham,  Anderson, 

(a)  Duke's  Char.  Us.  82.  (6)  2  Vem.  387 ;  Yin.  tit.  Char. 

Uses. 
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Decitioni  on  and  Cokc,  attomey-gencral,  that  the  see  being  full  at  the  time 
i».  c.  4.  ^£  sealing  the  commission,  if  the  bishop  is  not  named  commis* 
sioner,  the  commission  is  void ;  but  if  he  be  named,  it  is  not 
requisite  that  he  be  present  at  the  execution,  for  that  none  is 
of  the  quorum ;  but  any  four  or  more  may  execute  the  same 
without  the  presence  of  the  bishop  or  his  chancellor  (c). 

In  case  there  shall  be  any  Bishop,'] — It  was  resolved  in  the 
last-mentioned  case,  that  if  the  see  of  the  bishop  be  void  at  the 
sealing  of  the  commission,  then  the  bishop  need  not  to  be 
namea  a  commissioner,  neither  his  chancellor.  Or  if  the 
bishop  be  named  a  commissioner,  and  die  before  the  certificate 
returned,  this  doth  not  avoid  the  commission,  but  the  other 
commissioners  may  proceed  (rf). 

As  well  by  the  Oaths  of  Twelve  lawful  Men  or  more  of  the 
County.'] — That  is  (as  was  resolved  in  the  case  of  the  school 
of  Rugby)  of  that  county  where  the  lands  do  lie,  and  not  where 
the  charity  ought  to  be  employed  in  case  the  counties  are 
different.  But  five  years  after,  to  wit,  in  the  9  Car.  1,  it  was 
further  resolved,  in  the  case  of  East  Grinsted,  that  if  a  rent  be 
granted  out  of  lands  in  several  counties,  for  maintenance  of 
charitable  uses  in  one  county,  the  commissioners  in  that  county 
where  the  charitable  use  is  to  be  performed,  may  make  a  de- 
cree to  charge  the  lands  in  other  counties  with  an  equal  con- 
tribution to  the  pa3rment  of  the  said  rent,  and  that  there  need 
not  several  inquisitions  in  each  county,  for  that  the  rent  is  an 
entire  grant  by  the  deed  or  will  (e). 
[  315  ]  As  by  all  other  good  and  lawful  Ways  and  Means.] — Such 
are  former  inquisitions,  witnesses,  rentals,  accounts,  estreats, 
and  the  like,  and  also  their  own  proper  knowledge ;  by  which 
means  they  may  supply  the  defects  of  the  inquisition  in  matters 
of  particularity  and  circumstances  (/). 

Uf  all  and  singular  such  Gifts,  Limitations,  Assignments, 
and  Appointments,] — It  hath  been  oflien  resolved,  that  this 
statute  doth  supply  all  the  defects  of  assurances,  where  the 
donor  is  of  a  capacity  to  dispose,  and  hath  such  an  estate  as  is 
any  way  disposable  by  him ;  as  if  a  copyholder  disposeth  of 
copyhold  lands  to  a  charitable  use  without  a  surrender,  or 
tenants  in  tail  convey  land  to  a  charitable  use  without  a  fine, 
or  if  a  reversion  be  granted  without  attornment  or  inrolment, 
or  if  in  the  deed  by  which  the  charitable  uses  were  first  created 
and  raised,  there  be  misnamings ;  in  these  and  other  like  cases 
the  defects  are  supplied  by  this  statute,  because  the  donor  had 
a  disposing  power  of  the  estate,  and  these  are  good  limitations 
and  appointments  within  the  present  statute  (5^). 

Thus  lands  were  given  to  the  churchwardens  of  a  parish,  to 
a  charitable  use,  though  the  devise  was  void  in  law,  yet  decreed 

(c)  Duke,  62,  63.  (/)  Ibid.  150. 

(d)  Ibid.  63.  (g)  Ibid.  84,  85. 

(e)  Ibid.  64,  80. 
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good  in  chancery,  by  the  words  limited  and  appointed  within  Dedsions  on 
the  statute  (A).  ^  ««.  c.4. 

But  a  parol  devise  to  a  charity  out  of  lands,  being  defective 
as  a  will,  cannot  be  supported  as  an  appointment;  because 
being  defective  as  a  will,  which  was  the  manner  of  conveyance 
the  testator  intended  to  pass  it  by,  it  can  have  no  effect  as  an 
appointment,  which  he  did  not  intend ;  and  of  this  opinion  the 
lord  chancellor  seemed  to  be,  and  decreed  accordingly  in  the 
principal  case  (t). 

Upon  calling  the  Parties  interestedJ] — It  was  resolved  in  the 
said  case  of  East  Grinsted,  that  though  the  commissioners 
make  a  decree  without  giving  such  notice  to  the  parties,  it  is 
good ;  and  if  the  parties  upon  their  appeal  do  take  exception 
that  they  had  not  any  notice,  such  defect  shall  not  avoid  the 
decree,  unless  they  show  (to  the  satisfaction  of  the  lord  chan- 
cellor) that  thereby  they  really  lost  the  benefit  of  exception  to 
some  commissioner,  or  challenge  to  some  juror ;  the  intent  of 
such  notice  being,  that  they  may  make  their  lawful  exceptions 
and  challenges  (A). 

Sects.  2,  3.  Which  have  special  Visitors.] — In  the  case  of 
Morpeth  in  Northumberland,  in  the  5  Car.  1,  and  after  that,  in 
the  case  of  Sutton  Colfield,  in  the  county  of  Warwick,  in  the 
11  Car.  1,  it  was  resolved,  that  the  meaning  of  this  clause  is, 
where  the  land  is  given  to  persons  in  trust  to  perform  a  cha- 
ritable use,  and  the  donor  hath  appointed  special  visitors  to  [  316  ] 
see  that  the  trustees  perform  the  use  according  to  his  intent ; 
in  which  case,  if  the  trustees  defraud  the  trust,  the  commis* 
sioners  cannot  meddle,  but  the  visitors  are  to  peiform  it.  But 
where  the  visitors  are  trustees  also,  there  the  commissioners 
may,  by  their  decree,  reform  the  abuse  of  the  charity ;  for 
otherwise,  such  breach  of  trust  would  escape  unpunished,  un- 
less in  chancery  or  in  parliament,  which  would  be  a  tedious 
and  chargeable  suit  for  poor  persons  (/). 

In  the  case  of  Kirkby  Ravensworth  Hospital,  where  the 
founder  had  constituted  the  Bishop  of  Chester  as  visitor  in 
particular  cases,  and  the  Dean  and  Chapter  of  York  in  others, 
out  had  given  no  general  power  to  correct  abuses,  it  was  held 
not  to  exclude  the  power  of  the  Court  of  Chancery  to  appoint 
commissioners  (th).  But  where  a  visitor  is  appointed,  in  con- 
sequence of  which  a  commission  of  charitable  uses  would  not 
issue,  the  Court  of  Chancery  will  interfere  to  correct  abuses  (n). 
Lord  Hardwicke  said,  "  the  construction  of  this  proviso  is,  that 
where  a  college,  hospital,  or  school  is  founded,  and  a  special 
visitor  appointed,  or  visitor  by  operation  of  law,  the  commis- 
sion  by  virtue  of  that  statute  will  not  interfere  (o).*' 


(A)  Duke,  115.  (n)  Attomey-Generalv,  Dixie,  13 

(i)  Pre.  Ch.  391.  Ves.  519. 

k)  Duke,  121.  (o)  Attomey-Oeneral  v.  Gov.  of 

I)  Ibid.  68,  69.  Harrow  Schoot,  2  V^tm.  651. 

(m)  8  East's  Rep.  221. 
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S'hl^"*  4"  S^^'  10-  Hearing  and  determining  thereof.] — It  was  resolved 
in  the  2  Car.  1,  that  such  determination  once  made,  may  not  be 
re-examined  upon  a  bill  of  review^  as  is  usual  in  other  cases  in 
chancery;  but  that  here  the  decree  is  conclusive,  because  it 
takes  its  authority  by  the  act  of  parliament,  which  mentions 
but  one  examination;  and  it  is  not  like  the  case  where  the 
chancellor  makes  a  decree  by  his  ordinary  authority  (p). 

But  in  the  year  1643  it  was  resolved  by  the  judges  and  king's 
counsel,  assistants  in  the  house  of  peers,  that  in  such  case  the 
party  grieved  may  petition  the  king  in  parliament,  and  have  his 
complaint  examined  there;  and  so  the  decree  may  be  con- 
firmed, altered,  or  annulled,  and  then  be  final.  All  which  was 
actually  done  in  the  foresaid  year,  and  pursuant  to  the  foresaid 
resolution,  on  occasion  of  a  decree  of  the  Lord  Keeper  Co- 
ventry, in  the  case  of  East  Ham,  in  Essex  (q). 

According  to  the  true  intent  and  meaning  of  the  Donors 
and  Founders.] — £.  10  Geo.  2,  Attorney  General  and  Stephens. 
The  case  was.  Dr.  RatclifTe,  the  late  physician,  by  will  devised 
300/.  a  year  to  two  persons,  to  be  chosen  by  the  Archbishop 
of  Canterbury  and  certain  other  trustees,  out  of  University 
College  in  Oxford ;  which  sum  he  ordered  to  be  paid  to  them 
for  ten  years  for  their  maintenance,  five  years  whereof  they 
were  to  spend  in  England  in  the  study  of  physic,  and  the 
other  five  abroad.  The  defendant  was  one  so  chosen,  and 
studied  here  according  to  the  directions  of  the  will,  and  for 
that  time  he  received  his  five  years  salary ;  but  afterwards  did 
not  go  abroad,  on  account  of  his  ill  state  of  health ;  and  there- 
upon in  the  year  1730  resigned  to  the  trustees,  who  accepted 
his  resignation,  and  chose  another  in  his  room ;  and  in  the 
year  1735,  the  present  information  was  exhibited  against  the 
defendant,  that  he  might  account  for  the  five  years'  salary  by 
r  317  1  ^^™  ^^^^  received.  For  the  defendant  it  was  argued,  that  in  a 
late  case,  which  came  before  the  House  of  Lords,  between 
Gaudy  and  Anstis,  upon  an  appeal,  their  lordships  were  of 
opinion  that  the  word  maintenance  included  education ;  and 
therefore,  though  that  word  was  used  in  the  present  will,  edu^ 
cation  must  be  intended  by  it  as  implied ;  and  when  the  de- 
fendant had  spent  half  of  his  time  in  his  education  here  in  Eng- 
land, and  was  prevented  by  ill  health  from  going  abroad,  and 
thereupon  had  resigned,  and  his  resignation  had  been  accepted, 
and  another  chosen  in  his  stead,  it  was  submitted  that  the  pre- 
sent bill  must  be  thought  an  unreasonable  one.  And  the  lord 
chancellor  was  of  that  opinion,  and  dismissed  the  informa- 
tion (r). 

Costs  ....  against  such  Persons  as  they  shall  find  to  com-- 
plain  without  just  cause.] — But  this  order  being  given  and 

(p)  Cro.  Car.  40.  (r)  2  Jur.  Eccl.  157. 

(9)  Duke,  62. 
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limited  by  act  of  parliament,  no  costs  (if  the  order^  judgment, 
or  decree  be  annulled,  diminished,  or  enlarged)  ought  to  be 
given  by  the  Lord  Chancellor  to  the  party  complaining  («). 

But  in  the  case  of  The  Corporation  of  Bwrford  against 
Lenthall  and  others,  May  9,  1743,  the  Lord  Chancellor,  Hard- 
wicke,  on  consideration  of  precedents,  allowed  costs  to  the 
acceptance  upon  those  exceptions,  in  which  they  had  pre- 
vailed, and  to  the  respondents  upon  the  exceptions,  in  which 
the  respondents  had  prevailed ;  and  this,  he  said,  the  courts  of 
equity  nad  always  done,  not  from  anv  authority,  but  from  con- 
fidence and  honest  discretion,  as  to  the  satisfaction  on  one  side 
or  other  on  account  of  vexation  (t). 

But  there  is  no  power  to  the  commissioners  to  award  costs :  Power  or 
as  in  the  case  of  Humphrey  Wharton,  Esq.  against  Charles  en'oiuirr  43 
and  others,  in  behalf  of  the  poor  of  Warcup  and  Bletam,  in  ®** 
the  county  of  Westmoreland,  H.  25  Car.  2.  There  being  an  an- 
nuity of  3/.  65.  6d.  issuing  out  of  a  close  called  Meadow  Powes, 
in  Kirkby  Thore  in  the  said  county,  to  several  charitable  uses, 
which  close  was  purchased  by  the  said  Humphrey  Wharton ; 
the  commissioners  for  charitable  uses  decreed,  that  the  said 
Humphrey  should  pay  the  arrears  of  the  said  charity,  and  also 
6/.  ISs,  4d.  costs.  Humphrey  excepted  to  the  money  for  costs, 
as  not  within  the  power  of  the  commissioners  to  decree.  And 
by  the  Lord  Chancellor  the  said  decree,  as  to  so  much  thereof 
as  concerned  the  said  costs,  was  reversed  {u).  In  a  late  case, 
an  heir  at  law  being  brought  by  order  before  the  court  in  a 
charity  cause,  and  having  established  his  title,  he  was  decreed 
his  costs,  though  it  was  decided  that  there  was  no  resulting 
trust  in  his  favour  {x\  Concerning  these  commissions,  Lord 
Coke  says,  that  six  things  are  to  be  observed.  L  The  number 
must  be  four  or  more.  2.  The  commissioners  to  be  the  bishop 
and  chancellor  of  that  diocese,  (if  there  be  a  bishop,)  and  other 
persons  of  good  and  sound  behaviour.  3.  In  that  commission 
any  four  of  them  do  suffice  to  make  orders  and  decrees ;  for 
therein  none  is  of  the  quorum.  4.  None  shall  be  commis- 
sioners that  have  any  part  of  the  lands,  &c.,  or  goods  or  chat- 
tels, money  or  stocks  in  question.  5.  The  commission  is  to 
limit  a  certain  time,  within  which  the  commissioners  are  to 
order,  decree,  and  certify.  6.  Their  authority  is  to  inquire,  as 
well  by  the  oath  of  twelve  lawfril  men  or  more,  as  by  all  other 
good  ways  and  means. 

And  the  commissioners  have  power  to  inquire  of  these  nine 
things.  1.  Of  abuses.  2.  Breaches  of  trust.  3.  Negligences. 
4.  Misemployments.  5.  Not  employing.  6.  Concealing.  7. 
Defrauding.  8.  Misconverting.  9.  Misgovemment  of  any 
lands  or  tenements,  goods,  money,  &c.  given  to  any  of  the 

(5)  2  Inst.  712.  (f)   Att.    Gen.  v.   EaberdoMhen' 

(0  2  Atkyns,  552.  Cmpany,  and  Twna,  4  Br.  178. 

(ti)  Cba.  Ca.  Finch.  81. 
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charitable  uses  aforesaid.  Their  order  and  decree  is  to  be 
certified  on  parchment,  under  their  hands  and  seals,  into  the 
Court  of  Chancery  of  England,  or  of  the  county  palatine  of 
Lancaster,  as  the  case  shall  require,  and  the  remedy  for  the 
party  thereby  grieved  is  by  bill  in  those  respective  courts  (y). 
The  Court  of  Chancery  will  also  relieve  by  original  bill,  upon 
a  gift  to  charitable  uses  witbin  the  statute  AS  Eliz.  c.  4.  And 
by  a  bill  filed  by  and  in  the  name  of  the  attorney-general,  will 
settle  or  direct  the  disposition  of  an  estate  within  that  sta- 
tute, according  to  the  intention  of  the  testator  (jzr).  But  in 
practice,  upon  a  bill  for  an  account  of  a  legacy  given  to  a 
charity,  the  attorney-general  need  not  be  made  a  party,  but  the 
master  may  report  the  legacy,  and  the  parties  come  before  him 
and  claim  (a).  And  where  the  officers  of  the  crown  institute 
a  suit,  they  generally  name  a  relator,  in  order  that  costs  may 
be  awarded  against  him,  in  case  it  should  appear  to  have  been 
Pub'?c**chr.  improperly  instituted  or  conducted  (6).  The  Court  of  Chan- 
riiies.  eery,  proceeding  on  the  above-mentioned  principle,  has  de> 

cided,  that  a  legacy  to  some  public  charity  is  sufficiently  cer- 
tain, but  that  the  executors  ought  to  dispose  of  it  under  the 
eye  of  the  court (c).  And  a  legacy  to  The  Lying  in  Hospital; 
and  if  there  should  be  mare  than  one,  to  such  of  them  as  the 
executors  should  appoint^  was  supported,  though  the  testator 
afterwards  struck  out  the  executor's  name,  and  died  without 
appointing  another  (d).  As  was  a  charge  of  1000/.  on  a  manor 
to  be  applied  to  such  charitable  uses  as  the  testator  had  by 
writing  under  his  hand  formerly  directed^  though  no  such 
writing  was  found  (e)*  And  the  gift  of  a  residue  of  personal 
estate  to  such  charitable  uses  as  the  executor  should  appoint, 
recommending  poor  clergymen^  though  the  executor  died  in  the 
lifetime  of  the  testadix(/).  And  a  charitable  bequest,  where 
two  out  of  three  of  the  executors,  wiio  were  to  have  a  discre* 
tionary  choice  of  the  objects,  died  before  the  charity  took 
place  la).  Also  the  devise  of  a  residue  to  charitable  and  pious 
uses,  though  no  uses  whatever  were  declared,  in  which  case  the 
king  is  to  appoint  under  sign  manual  (A).  Which  prerogative 
also  holds  where  the  use  declared  is  against  the  policy  of  the 
law,  as  to  establish  a  Jesuba  to  teach  the  Jewish  reliaion  (t). 
But  where  a  testatrix  gave  several  legacies  and  annuities  out 
of  her  estate,  and  the  residue  to  be  disposed  of  in  charity  to 
such  persons  and  in  such  manner  as  the  executors  or  the  sur-^ 

(y)  2  Inst.  710.  (c)  Att.  Geti,  v.  Syderfm,  1  Vern. 

(x)   1  Ca.  in  Ch.  134 ;   2  Ca.  in  224. 

Ch.267;  2  Vern.  387.  (/)    Moggridge  v.  Thachoelly  8 

(a)  ChUfy  V.  Parker,  4  Br.  43.  Br.  517. 

(b)  MU^rad,  23.  (g)  AU.  Gen.  y.  GUttgy  Amb.  684. 

(c)  Widmore  v.  The  Governors  of  (A)   Att.  Gen.  v.  Herrick,  Amb. 
Qieen  Anne's  Bounty,  1  Br.  13.  712. 

(d)  White  V.  4VhUe,  I  Br.  12.  (i)  Da  Costa  v.  Jk  Pas,  Amb. 

228. 
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vivors  of  them  should  think  fit ,  Lord  Hardwicke,  though  he  To  the  Poor, 
referred  it  to  the  master  to  appoint  additional  trustees  to  sus- 
tain the  annuities^  said  that  the  new  trustees  could  not  dispose 
of  the  residue  in  charity,  as  the  testatrix  had  confined  that 
power  to  her  executors,  and  reserved  an  application  to  the 
court  for  further  directions  in  case  of  the  death  of  either  of  the 
survivors  (A).  Upon  the  same  principle,  and  ut  res  magis  valeat, 
a  legacy  to  the  poor  inhabitants  of  St,  Leonard^  Shoreditch, 
was  sustained,  and  directed  to  be  given  to  the  poor  inhabitants 
not  receiving  alms  (/).  And  a  bequest  to  the  poor,  by  a  French 
refugee,  was  ordered  to  be  given  to  poor  refugees  (m).  And  a 
bequest  of  a  residue,  for  the  augmentation  of  the  charitable 
collections  which  should  be  made  for  the  benefit  of  poor  dis- 
senting ministers  of  the  Gospel  in  any  of  the  counties  in  Eng-  ToDi»«cnier». 
Umd,  was  holden  not  to  be  too  vague ;  and  it  appearing  to  the 
court  that  there  were  three  denominations  of  dissenters  in  this 
kingdom,  Presbyterians,  Independents,  and  Baptists,  and  that 
the  subscriptions  for  the  support  of  their  ministers  were  dis- 
tributed by  their  respective  treasurers,  the  money  was  ordered 
to  be  paid  to  them  for  the  support  of  the  ministry  in  general  (»). 
It  is  however  to  be  observed,  that  summary  powers  given  to 
the  Lord  Chancellor  to  vary  provisions  relative  to  a  trust,  do 
not  extend  to  alter  the  original  constitution  of  the  trust  itself; 
and  therefore  where  seven  trustees  out  of  twelve  were  required 
bv  a  private  act  of  parliament  to  constitute  a  quorum.  Lord 
Thurlow  refused,  on  the  application  and  consent  of  all  the 
trustees,  to  increase  the  number  to  sixteen,  or  diminish  the 
quorum  to  five,  though  the  act  provided,  that  if  any  of  the  con- 
stitutions thereof  should  be  found  inconvenient  or  impracticable, 
they  might  be  varied  by  the  Lord  Chancellor,  and  it  was  stated 
to  be  impracticable  to  gather  together  so  large  a  number  as 
seven  out  of  twelve  trustees :  the  proper  application,  in  this 
instance,  being  to  parliament  (o).  But  where  a  charity  is  so  wbere  ibere 
given  that  there  can  be  no  objects  of  it,  the  court  will  order  a  j^cufoM^he 
difierent  scheme  to  be  laid  before  it  (p).  So  a  trust  being  Chariiy. 
created  for  the  propagation  of  the  Christian  religion  among 
the  natives  of  New  England,  the  object  of  which  failed  from 
there  being  no  infidels  to  convert  within  the  intended  limits, 
and  the  colleges  which  had  been  appointed  administrators  of 
the  charity  being  now  suUect  to  a  foreign  power,  the  states  of 
America,  the  master  was  mrected  to  propose  a  plan  de  novo  for 
the  application  of  the  produce  of  the  estates  according  to  the 
intentions  of  the  testator  (g).    But  if  the  objects  may  exist. 


(k)  Hibbardv,  Lambe,  Amb.  309.  (p)  Att.  Gen.  v.  Oglander,  3  Br. 

0  Att.  Gen.  v.  Clarke,  Amb.  422.  166;    Same  v.  Bishop  of  Chestety  1 

m)  Att.  Gen,  v.  Ranee,  iK  Br.  444. 

)  Waller  v.  Childs,  Amb.  524.  (9)  Att,  Gen,  v.  City  qf  London, 
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though  they  do  not  at  present,  as  widows,  or  a  bishop  in  Ame- 
^a'sor 'im'  "^'  ^^^  Hioncy  must  remain  in  court  (r).     Where  a  residue  of 
and  where  '   personal ty  is  left  to  charitable  uses,  which  proves  to  be  more 
InuingVrMt   than  sufficient  for  the  object,  if  it  appear  to  be  the  testator's 
St'iaw.^**'    intention  to  dispose  of  the  whole  surplus,  the  whole  must  be 
applied  to  similar  purposes  {s).     So  where  an  estate  is  given 
to  a  charity,  and  the  rents  are  afterwards  increased,  there  is 
no  resulting  trust  for  the  heir  at  law,  if  the  testator  has  not 
expressed  such  an  intention,  but  the  charity  shall  have  the  be- 
nefit of  the  surplus  rents  (t).  But  if  a  specific  object  be  pointed 
out,  as  the  building  of  a  church,  or  giving  money  to  the  inha- 
bitants of  particular  houses,  that  object  must  be  efiectuated  in 
toto  or  not  at  all ;   and  if  it  fail,  the  property  will  fall  to  the 
SJ*"fto      ^^^*  of  kin  or  heir  at  law(tt).     Where  there  is  a  general,  inde- 
iniETcrown!  finite  purposc,  not  fixing  itself  upon  any  object,  the  disposition 
When  in  the  IS  in  the  king  by  sign  manual :  but  where  the  execution  is  to 
Chancery.      ^^  ^X  ^  trustcc,  with  general  or  s(yme  objects  pointed  out,  there 
the  court  will  take  the  administration  of  the  trust  (t;).     A  resi- 
duary bequest  being  given  for  the  purpose  of  educating  and 
bringing  up  poor  children  in  the  Koman  Catholic  religion, 
which  was  illegal,  it  was  held  that  the  disposition  of  it  belonged 
to  the  crown  by  sign  manual  (x).     The  nature  of  a  charity 
cannot  be  changed  by  an  application  to  objects  difierent  fi'om 
those  intended  by  the  founder,  unless  it  be  clear,  that  by  a  strict 
adherence  to  the  plan  his  general  object  will  be  destroyed  iy). 
It  has  now  become  a  general  rule,  that  the  court  will  not  mar- 
shal assets  for  a  charity.     And  Lord  Hardmcke  refused  to 
give  directions  for  the  distribution  of  a  charity,  where  the  ob- 
jects of  it  belonged  to  another  jurisdiction,  though  he  directed 
the  securities  to  be  transferred  to  the  devisees  in  order  to  be 
applied  to  the  trusts  of  the  will  {z).    As  to  the  regulation  of 
eleemosynary  or  charitable  foundations  by  the  visitor,  or  if 
none  be  appointed  by  the  Court  of  Chancery,  see  title  CoU 

leg:e« 

Srhe  commission  and  decree  of  the  commissioners  of  cha- 
le  use  were  returned  into  the  Petty  Bag  Office,  whereupon 
the  defendant  was  served  with  a  writ  of  execution.  Blackstone 
says  (a),  that  though  done  in  this  office  it  is  not  a  proceeding 

(r)  1  Br.  166;  3  fir.  444.  (jt)  Cory  v.  Abbot,   7  Ves.  490. 

(*)  Att,  Gen.  v.  Earl  of  Winchtir  [But  since  2  &  3  Will.  4,  c.  115,  be- 

sca,  3  Br.  373.  quests   "  for  carrying  on  the  good 

(0    Att,    Gen,  v.    Haberdashers'  designs    of  Catholic  (i.  e.*  Roman) 

Company,  4  Br.  103 ;   1$.  P.  Amb.  schools,"  have  been  held  valid.    See 

190,  201.  Vo]ierfi,  vol.  iii.  p.  92.— Ed.] 

(t<)  Ati.  Gen.  v.  Bishop  of  Oxford,  (y)  Att.  Gen,  v.  Whitely,  11  Ves. 

1  Br.  144;  Same  v.  Gouking,  2  Br.  241. 

428.  (z)  Prooost  of  Edinburgh  v.  Auhery, 

(o)    Moggridge  v.    Thackwell,    7  Amb.  236. 

Ves.  36;  13  Ves.  416.  (a)  [3  Comm.  428.] 
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at  law,  but  is  to  be  treated  as  an  original  cause  in  equity,  and 
that  the  appeal  from  the  lord  chancellor  lies  to  the  House  of 
Lords.  The  commission  must  be  under  the  great  seal ;  and 
therefore  Lord  Brougham,  in  The  Attomet/'&eneral  v.  Go- 
vernors of  Atherstone  School  (b),  decided  that  a  commission 
of  charitable  uses  issued  in  1640,  in  Cromwell's  time,  was  a 
nullity.  For  the  distinction  between  charitable  and  supersti- 
tious uses,  see  Mr.  Shelford's  work  on  the  Law  of  Mortmain 
and  Charitable  Uses.  See  also  the  titles  CoIlege0-~&CgOOlj$ 
— SB^Ortmafn,  in  this  work. 

[[The  following  abstract  of  statutes  upon  this  subject  is  ex- 
tracted from  Mr.  Shelford's  work  (c). 

Tub  Statutes  relating  to  Mortmain  and  Charitable  Uses. 

Magna  Charta,  9  Hen.  3,  c.  36,  a.  d.  1224-5.—"  No  land  shall 
be  given  in  mortmain.''* 

The  Statute  de  Religiosis,  7  Edw.  1,  at  2,  c.  1,  15th  Nov.  a.  d. 
1279. — "Who  shall  take  the  forfeiture  of  lands  given  in  mort- 
main." 

Statute  of  Westminster  the  Second^  \S  Edw.  1,  st.  1^  c.  32,  a.  d. 
1285, — "  Remedy  in  case  of  mortmain  by  recovery  of  land  by  de- 

13  Edw.  1,  St.  1,  c.  33. — "  Lands  where  crosses  be  set,  shall  be 
forfeited  as  lands  aliened  in  mortmain." 

34  Edw.  1,  St.  3,  a.  d.  1306. — "  That  lands  shall  not  be  aliened 
iii  mortmain,  where  there  be  mesnes,  without  their  consent." 

18  Edw.  3,  St.  3,  c.  3,  a.  d.  1344. — "  ('relates  impeached  for  pui*- 
chasing  lands  in  mortmain." 

15  Rich.  2,  c.  5,  a.  d.  1391. — "For  explaining  and  amending 
the  statute  of  mortmain,  7  Edw.  1,  st.  2." 

23  Hen.  8,  c.  10,  a.d.  1531-2.— "An  act  for  feoffments  and 
assurances  of  lands  and  tenements  made  to  the  use  of  any  parish 
church,  chapel,  or  such,  like." 

Statute  of  Charitable  Uses,  43  Eliz.  c.  4,  A.  n.  1601. -~"  An  act 
to  redress  the  misemployment  of  lands,  goods,  and  stocks  of  money 
heretofore  given  to  certain  charitable  uses." 

Money  given  for  binding  out  Poor  Apprentices^  7  Jac.  1,  c.  3, 
A.  n.  1609. — "  An  act  for  die  continuing  and  better  maintenance  of 
husbandry  and  other  manual  occupations,  by  the  true  employment 
of  monies  given  and  to  be  given  for  the  binding  out  of  apprentices." 

Inquiry  as  to  Charities  for  the  Benefit  of  Poor  Prisoners,  22  &  23 
Car.  2,  c.  20,  st.  11,  a.d.  1670. 

7  &  8  Will.  3,  c.  37,  a.  d.  1796.— "An  act  for  the  encourage- 
ment of  charitable  gifls  and  dispositions." 

Statute  restraining  Gifts  to  Cfiarilable  Uses,  9  Geo,  2,  c.  36, 
A.  D.  1736. — "  An  act  to  restrain  the  dispositions  of  lands  whereby 
the  same  become  unalienable." 

Lying-in  Hospitals,  13  Geo.  3,  c.  82,  a.  d.  1773. — "  An  act  for 
the  better  regulation  of  lying-in  hospitals  and  other  places  appro- 
priated for  the  charitable  reception  of  pregnant  women  ;  and  also 

(6)  [Ouke*s  Char.  Uses,  144.]  (c)  [Pages  xiii.—xvi.] 
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to  provide  for  tbe  settlement  of  bastard  children  born  in  such 
hospitals  and  places." 

Gifls  to  Qfjeen  Anne's  Bounty,  43  Geo. -3,  c.  107,  27  July,  1803. 
— "  An  act  for  effectuating  certain  parts  of  an  act,  passed  in  the 
2nd  and  3rd  years  of  the  reign  of  her  late  majesty  Queen  Anne, 
intituled,  '  An  act  for  the  making  more  effectual  her  majesty's  gra- 
cious intentions  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy,  by  enabling  her  majesty  to  grant  in  perpetuity  the  re- 
venues of  the  first  fruits  and  tenths;  and  also  for  enabling  any 
other  persons  to  make  grants  for  the  same  purpose,  so  far  as  the 
same  relate  to  deeds  and  wills  made  for  granting  and  bequeathing 
lands,  tenements,  hereditaments,  goods  and  chattels  to  the  go- 
vernors of  the  bounty  of  Queen  Anne,  for  the  purposes  in  the  said 
act  mentioned,  and  for  enlarging  the  powers  of  the  said  governors." 

Building  of  New  Churches,  48  Geo.  3,  c.  108,  27  July,  1803.— 
"  An  act  to  promote  the  building,  repairing,  or  otherwise  providing 
of  churches  and  chapels,  and  of  houses  for  the  residence  of  mi- 
nisters, and  the  providing  of  churchyards  and  glebes." 

Queen  Anne's  Bounty,  45  Geo.  3,  c.  84,  2  July,  1805. — "  An  act 
for  making  more  effectual  the  gracious  intentions  of  her  late  ma- 
jesty Queen  Anne,  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy,  so  far  as  relates  to  the  returns  of  certificates  into  the 
exchequer,  and  gif^s  of  personal  property  (a)." 

Gifts  to  Colleges  in  the  two  Universities,  45  Geo.  3,  c.  101,  10th 
July,  1805. — "  An  act  to  repeal  so  much  of  an  act,  passed  in  the 
ninth  year  of  the  reign  of  his  late  majesty  King  George  the  Second, 
intituled,  '  An  act  to  restrain  the  disposition  of  lands,  whereby  the 
same  become  unalienable,*  as  restrains  colleges  withitf  the  two  uni- 
versities of  Oxford  and  Cambridge  from  purchasing  or  holding  ad- 
vowsons,  except  as  therein  is  provided.*' 

Building  of  Churches,  Chapels,  and  Parsonage  Houses,  51  Geo.  3, 
c.  115,  26th  June,  1811. — **  An  act  for  amending  the  act  of  the 
43  Geo.  3,  to  promote  the  building,  repairing  or  otherwise  pro- 
viding the  churches  and  chapels,  and  of  houses  for  the  residence  of 
ministers,  and  the  providing  of  church-yards  and  glebes  {h)r 

Remedy  for  Abuses  of  Charitable  Trusts,  52  Geo.  3,  c.  101,  9th 
July,  1812. — ^' An  act  to  provide  a  summary  remedy  in  cases  of 
abuses  of  trusts  created  for  charitable  purposes.** 

Registration  of  Charitable  Donations,  52  Geo.  3,  c.  102,  9th  July, 
1812. — "  An  act  for  the  registering  and  securing  of  charitable  do- 
nations." 

Applications  to  Courts  of  Equity  respecting  Charities,  59  Geo.  3, 
c.  91,  12th  July,  1819. — '*  An  act  for  giving  additional  facilities  in 
applications  to  courts  of  equity,  regarding  the  management  of 
estates  or  funds  belonging  to  charities.  * 

Exchange  of  Charity  Estates,  1  &  2  Geo.  4,  c.  92,  10th  July, 
1821. — "  An  act  to  authorize  the  exchange  of  lands,  tenements  or 
hereditaments,  subject  to  trusts  for  charitable  purposes,  for  other 
lands,  tenements  or  hereditaments.** 

Act  for  remedying  Defects  in  Assurances  to  Charitable  Uses,  9 

{a)  [To  these  should  be  added,  1        m  [See  Church  Building  Acts  in 
Geo.  1,  c.  10 ;  and  1  &  2  Vict.  c.  49,     the  Appendix. — Ed.] 
the  last  statute  on  this  subject. — £d.] 
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Geo.  4,  c.  85,  25th  July,  1828. — **  An  act  for  remedying  a  defect 
in  the  titles  of  lands  purchased  for  charitable  purposes." 

Atkgmentation  of  Small  Livings,  i  &  2  Will.  4,  c.  45,  15th  Oc- 
tober, 18S1. — *'  An  act  to  extend  the  provisions  of  an  act  passed 
in  the  29th  year  of  the  reign  of  his  majesty  King  Charles  the  Se- 
cond, intituled  *  An  act  for  confirming  and  perpetuating  augmenta- 
tions made  by  ecclesiastical  persons  to  small  vicarages  and  curacies, 
and  for  other  purposes.'  '* 

Application  to  Courts  of  Equity  respecting  the  Funds  and  Trustees 
of  Charities,  2  Will.  4,  c.  57,  23rd  June,  1832.— "An  act  to  con- 
tinue and  extend  the  provisions  of  an  act  passed  in  the  59th  year 
of  his  majesty  King  George  the  Third,  for  giving  additional  facili- 
ties in  applications  to  courts  of  equity  regarding  the  management 
of  estates  or  funds  belonging  to  charities  ;  and  for  making  certain 
provisions  respecting  estates  or  funds  belonging  to  charities." 

Charitable  Gifts  in  favour  of  Roman  Catholics,  2  &  3  Will.  4, 
c.  115,  15th  August,  1832. — "  An  act  for  the  better  securing  the 
charitable  donations  and  bequests  of  his  majesty's  subjects  in  Great 
Britain  professing  the  Roman  Catholic  religion." 

University  Life  Assurance  Society,  5  &  6  Will.  4,  c.  4,  13th  April, 
1 835. — "An  act  to  enable  the  University  Life  Assurance  Society  and 
their  successors  to  purchase  annuities  upon  or  for  lives,  and  also  to 
lend  money  or  stock  upon  mortgage  for  the  purpose  of  investment." 

Act  for  appointing  Commissioners  to  inqture  concerning  Charities, 
5  &  6  Will.  4,  c.  17,  9th  September,  1835.—"  An  act  for  appointing 
commissioners  to  continue  the  inquiries  concerning  charities  in 
England  and  Wales  until  the  Ist  day  of  March,  18S7(c)."— Ed.] 


m^VitV  l&tietf^-See  I8rt^0.  [  318  ] 

<(r|^^0tillf— See  eMUla. 


<tn^f#t  tot  9lltlt0— See  (t^nv^4 


*^  If  a  woman  die  in  child-birth,  and  this  shall  well  appear, 
she  shall  be  cut  open,  if  it  be  believed  that  the  child  is  living, 
but  let  them  take  care  that  the  woman's  mouth  be  kept 
open(d)." 

(f )  [And  "  The  act  for  improving     Vict.  c.  77.    See  S^tlOOU,  where  this 
the  condition  and  extendine  the  be-    act  is  printed  at  length. — Ed.] 
nefits  of  grammar  schools,  — 3  &  4        {d)  Edmund,  Lind.  307. 
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That  is,  with  a  piece  of  wood  or  key  or  any  other  thing,  so 
that  the  air  may  enter,  that  the  child  be  not  suflfocated  for  want 
of  respiration  (e). 

2.  "  Women  shall  be  often  admonished  to  nurse  their  child- 
ren cautiously,  and  not  lay  the  children  close  to  them  in  the 
night,  that  they  be  not  overlaid ;  and  that  they  leave  them  not 
alone  by  the  water  side  (/)." 

3.  Rubric  before  the  office  for  the  churching  of  women. 
"  The  woman  at  the  usual  time  after  her  delivery  shall  come 
into  the  church  decently  apparelled,  and  there  shall  kneel 
down  in  some  convenient  place,  as  hath  been  accustomed^  or 
as  the  ordinary  shall  direct/' 

charchiiigof  Decently  apparelled^ — In  the  reign  of  King  James  the 
WoiiicD.  pjj.g|.  ^^  order  was  made  by  the  chancellor  of  Norwich,  that 
every  woman  who  came  to  be  churched  should  come  covered 
with  a  white  veil :  a  woman  refusing  to  conform  was  excom- 
municated for  contempt,  and  prayed  a  prohibition,  alleging, 
that  such  order  was  not  warranted  by  any  custom  or  canon  of 
the  Church  of  England.  The  judges  desired  the  opinion  of 
the  Archbishop  of  Canterbury,  who  convened  divers  bishops 
to  consult  thereupon ;  and  they  certifying  that  it  was  the  An- 
[  319  J  cient  usage  of  the  Church  of  England  for  women  who  came  to 
be  churched  to  come  veiled,  a  prohibition  was  denied  {g\ 

4.  Rubric  at  the  end  of  the  office  for  churching  of  women. 
"  The  woman  that  cometh  to  give  her  thanks  must  offer  accus- 
tomed offerings ;  and  if  there  be  a  communion,  it  is  convenient 
that  she  receive  the  holy  communion.*' 

Accustomed  Offerings,'] — E.  2  Geo.  2.  Naylor  and  Scott. 
A  libel  was  in  the  consistory  court  of  York,  founded  upon  a 
custom,  that  every  one  keeping  house,  and  having  children  in 
the  parish,  should  pay  lOd,  a  child  to  the  parson,  at  the  time 
the  wife  is  or  ought  to  be  churched.  The  counsel  apprehended 
it  to  be  an  unreasonable  custom  that  the  parson  should  have 
money  for  doing  of  nothing,  and  so  moved  for  a  prohibition ; 
for  they  said  the  proper  way  was,  if  the  wife  would  not  be 
churched  at  the  proper  time,  to  force  her  to  it  by  ecclesiastical 
censures.  Afterwards  the  custom  being  denied,  the  same  was 
tried  on  a  prohibition,  and  a  verdict  given  for  the  custom. 
Then  it  was  moved  in  arrest  of  judgment ;  1,  That  the  custom 
is  unreasonable  in  itself;  and  2,  That  it  is  uncertainly  set 
forth.  To  the  first  it  was  answered,  that  religion  requires  a 
woman  should  return  thanks  to  God  in  a  public  manner  for  so 
great  a  deliverance;  and  therefore  it  is  but  fit  that  he  who 
assists  her  in  such  office  should  have  some  requital.  To  the 
second  it  was  said,  that  there  are  other  cases  where  the  tem- 
poral courts  allow  the  ecclesiastical  courts  to  set  forth  matters 
equally  uncertain  as  in  the  present  case,  even  upon  libels  on 

(c)  Lind.  307.  (jg)  Palm,  286. 

{J)  Edmund,  Lind.  307. 
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customs,  and  have  not  granted  prohibitions ;  as  where  a  libel  ^^J^^^"*  "^ 
was  upon  a  custom,  that  the  farmers  of  such  a  farm  have 
always  laid  out  8s.  or  thereabouts  for  cakes  and  ale  in  the 
perambulation,  and  vet  held  to  be  sufRciently  set  forth ;  and 
besides,  it  was  said  if  the  court  was  in  doubt,  whether  the  pro- 
ceedings in  the  courts  below  were  usually  in  so  uncertain  a 
manner,  the  proper  method  would  be  to  write  to  them  to  cer- 
tify how  their  proceedings  are  there ;  to  this  purpose  was  cited 
the  (aforesaid)  case,  where  a  libel  was  for  a  woman  not  cominff 
to  be  churched  in  a  veil,  whereupon  a  prohibition  being  moved 
for,  the  court  wrote  to  the  archbishop  to  certify  how  the  canons 
in  that  case  were,  and  he  certified  the  canon  to  require  it  It 
was  observed  further,  that  though  indeed  the  woman's  fitness 
to  be  churched  is  unknown  to  nie  temporal  courts,  yet  to  the 
ecclesiastical  courts  it  is  well  known,  and  therefore  they  might 
well  have  proceeded  upon  it  below.  The  canon  law  saysy  [  320  ] 
that  a  month  is  a  reasonable  time  for  women's  coming  to  be 
churched  after  their  deliverance,  unless  in  case  of  great  weak- 
ness; and  that  standard  is  the  proper  one  to  regulate  this 
custom  by ;  and  therefore  the  court  below  ought  to  be  allowed 
to  go  on  in  their  proceedings.  But  by  the  court :  We  are  not 
to  consider  the  methods  by  which  this  fee  may  be  ascertained, 
but  only  that  it  is  not  certain  as  it  stands  upon  the  libel ;  and 
therefore  upon  the  libel  we  ought  not  to  suffer  them  to  pro- 
ceed. And  they  said  the  proper  method  in  this  case  would 
have  been,  for  the  plaintiff^  to  set  forth  in  the  libel  the  proper 
time  when  women  are  usually  fit  to  be  churched,  and  then  to 
have  averred  that  the  defendant's  wife  was  not  churched  within 
that  time.  And  upon  the  whole  matter  judgment  was  ar- 
rested (A). 


OhOREPISCOPI,   local  bishops  in  the  ancient  church,  onginor 
were  persons  delegated  by  the  bishop  to  exercise  episcopal    *'***p*^**p  * 
jurisdiction  within  certain  districts. 

[[This  institution  took  place  when  the  dioceses  were  en- 
larged by  the  conversion  of  Pagans  in  the  country  at  a  great 
distance  from  the  parish  church  ;  the  origin  of  the  name  being 
not  '^  ex  choTo  sacerdotum,"  but  rri;  x^S^^  hrio-xo^oi,  or  country 
bishops.  There  were  three  opinions  about  the  nature  of  this 
order :  1,  that  they  were  mere  presbyters ;  2,  that  some  were 
presbyters  and  some  bishops ;  3,  that  they  were  all  bishops ; 
and  this  last  opinion  is  countenanced  by  the  approbation  of 
the  learned  Bingham.  It  seems  that  they  ordained  the  inferior 
clergy,  but  not  presbyters  or  deacons,  without  special  licence 
firom  the  bishop ;  and  though  their  power  varied  at  different 

(A)  Naylor  v.  Scott,  Ld.  Raym.  1558 ;  1  Bam.  159. 
V0X4. 1.  . .  f;  E  3 
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times  and  in  different  places^  yet  they  appear  to  have  bad 
power  to  confirm^  to  grant  letters  dimissory  to  the  clergy, 
and  to  sit  and  vote  in  councils.  The  Council  of  Laodicea, 
A.  D.  360,  dealt  a  heavy  blow  to  their  power,  which  became 
almost  entirely  extinct  towards  the  close  of  the  ninth  century. 
About  the  dawning  of  the  Reformation  an  attempt  seems  to 
have  been  made  to  revive  this  ofHce  under  the  title  of  suffiragati 
bishops :  the  26  Hen.  7,  a.d.  1584,  appointed  several  towns 
to  be  suflfragan  sees  (i).— Ed.]] 


ChRISME  was  the  holy  oil,  with  which  heretofore  all  in- 
fants baptized  were  anointed.  This  was  made  by  the  bishops ; 
and,  by  a  constitution  of  Archbishop  Peccham,  was  to  be  re- 
hewed  once  every  year  (j). 


CHRISOME,  in  the  office  of  baptism,  was  a  white  vesture 
which  the  priest  did  put  upon  the  child,  saying.  Take  this 
white  vesture  for  a  token  of  mnocency ;  and  so  on  (k). 


J— a»i 
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I.  Pounding  of  Churches  (m). 

The  ancient  Saxon  word  is  cyrce,  the  Danish  kircke,  the 
Bclgic  kercke,  the  Cimbric  kirkia  or  kurk ;  probably  from  the 

(t)    [Cf.  Burnet'i  Hifft  of  Raf.  fol.  ter  of  Dublin,  8  Mod.  28;  caMt  whoe 

Tol.  ii.  p.  117;  Binffham's  Ecd.  Ant.  a  mandamus  was  granted  to  ccanpel 

vol.  i.  p.  66 ;  and  Thomassini,  Vctus  the  bishop  to  administer  the  chrisms* 

et  Nova  Ecclerfs  DlscipUna,  vol.  i.  —•Ed.] 

p.  216.1  (k)  cubs.  36$. 

(j )    [EedT  V.   Bishop  of  Exeter^  ll)  [Paging  of  old  folio.] 

FiOmer,  61 ;  Bex  v.  Dean  and  Chap-  \m)  [See  Pref.  to  AdvoW8on.-*£o.] 


Greek  word  KopixMw,  belonging  to  the  Lord^  or  Ku^iou  oixo(» 
the  Lord's  house ;  so  that  we  have  lost  the  ancient  pronuncia- 
tion of  the  word  (except  in  the  northern  parts  of  England  and 
in  Scotland)  by  softening  the  letters  c  or  ch,  as  we  have  done 
in  many  cases ;  which  letters  the  ancient  Grreeks  and  Romans 
always  pronounced  hard,  as  the  letter  k. 

Lord  Coke  says,  by  the  common  law  and  general  custom  of  Who  may 
the  realm,  it  was  lawful  for  bishops,  earls  and  barons  to  build 
churches  or  chapels  within  their  sees ;  and  hereof  King  John 
informed  Pope  Innocent  the  Third  (naming  only,  honoris 
causa,  the  bishops  and  baronage  of  England,  albeit  this  liberty 
extended  to  all),  with  request  that  this  liberty  to  the  baronage 
might  be  confirmed.  To  these  letters  the  Pope  made  this 
answer:  Quod  enim  de  consuetudine  regni  Anglorum procedere 
regia  serenitas  per  sucis  literas  intimavit,  ut  liceat  tarn  epis- 
copiSf  quam  comitibus  et  baronibus,  ecclesias  in  feodo  suo 
fundare ;  laicis  quidem  principibus  id  licere  nullatenus  dene- 
gamus,  dummodo  diocesani  episcopi  eis  suffragetur  assensus,  eo. 
per  novam  structuram  veterum  ecclesiarum  justitio  non  heda- 
tur{l).  Whereas  the  baronage  had  absolute  liberty  before,  [  ggg  ] 
now  the  pope  addeth  the  consent  of  the  bishop;  but  that  addi- 
tion bound  not,  seeing  it  was  against  the  liberty  of  the  ba- 
ronage warranted  by  the  common  law ;  and  he  says  he  would 
not  have  rehearsed  this  epistle,  but  that  it  is  a  proof  what  the 
general  custom  of  the  realm  was,  concerning  the  building  of 
churches  by  the  baronage  of  England.  And  albeit  they  might 
build  churches  without  the  king's  licence,  yet  could  they  not 
erect  a  spiritual  politic  body  to  continue  in  succession,  and  ca- 
pable of  endowment,  without  the  king's  licence ;  but  by  the 
common  law,  before  the  statutes  of  mortmain,  they  might  have 
endowed  this  spiritual  body  once  incorporated,  perpetuis  fu- 
turis  temporibus,  without  any  licence  from  the  king  or  any 
other  (wi).  Which  body,  so  incorporated,  is  not  dissolved, 
though  the  church  is  drowned  or  otherwise  destroyed ;  but  in 
that  case  one  may  be  presented  to  the  rectory,  and  shall  be 
liable  to  annuities  and  other  charges ;  the  church,  in  considera- 
tion of  law,  being  properly  the  cure  of  souls  and  the  right  of 
tithes  (r). 

But  Dr.  Gibson  observeth  on  the  contrary,  that  no  person  whoM  coo- 
may  erect  a  church  without  the  leave  and  consent  of  the  Jft"!  ** '^*^"* 
bishop.  And  this,  he  says,  is  agreeable  to  the  rules  both  of 
the  civil  and  canon  law,  and  was  made  an  express  law  of  the 
Church  of  England  many  years  before  the  reign  of  King  John, 
viz.  in  the  Council  of  Westminster,  in  the  time  of  King  Ste- 
phen (o).     Nor  could  this  right  of  the  bishop  be  defeated  by 

(/)  Epist.  Dec.  Innocent  3;  Lib.        (n)  Gibs.  189. 
ill.  p.  228.  (o)  Nov.  67, 1.  And  the  4th  canon 

(m)  3  Inst.  201,  202.  of  the  Council  of  Lateran  is 


3^  Cl^urc]^. 

the  exemption  of  religious  persons  irom  episcopal  jurisdiction ; 
who  might  not,  under  colour  of  such  exemptions,  erect  churches 
in  any  part  of  their  possessions  not  exempt,  without  leave 
from  the  bishop ;  as  we  find  it  specially  adjudged  in  the  body 
of  the  canon  law.  And  to  this  the  Pope's  answer  to  King 
John  is  exactly  agreeable,  laicis  quidem  principibus  id  licere 
nullatenus  denegamus,  dummodo  diocesani  episcopi  eis  suffra- 
getur  assensus.  And  King  John's  letter  doth  not  relate  to  a 
[  323  ]  right  of  erecting  with  or  without  licence ;  since  the  occasion  of 
it  was,  the  building  of  a  collegiate  chapel  by  the  archbishop, 
who  was  his  own  licence;  and  the  only  objection  was,  that 
the  building  of  it  would  be  prejudicial  to  the  church  of  Can- 
terbury (p). 

But  it  is  to  be  observed,  that  these  two  assertions  are  not 
contradictory;  for  the  one  says  only  that  by  the  civil  and 
canon  law  it  might  not  be  done,  and  the  other  says  that  it 
might  be  done  by  the  common  law :  although  Lord  Coke  pro- 
duceth  no  instances,  before  the  reign  of  King  John  or  after,  of 
churches  erected  without  the  licence  of  the  diocesan.  And  it 
seemeth  to  amount  to  the  same  thing,  so  long  as  the  bishop 
hath  power  (unto  which  Lord  Coke  assenteth)  after  the  church 
is  erected  to  withhold  or  deny  the  consecration. 

And  not  only  the  bishop,  by  refusing  to  consecrate,  may 
hinder  the  establishment  of  a  new  church  or  chapel  in  any 
parish ;  but  also  any  other  person  thinking  himself  injured 
thereby,  as  by  incroaching  upon  his  ground,  stopping  his  way 
or  the  like,  may  apply  to  the  temporal  courts,  who  (as  they 
see  cause)  will  grant  him  redress. 

The  ancient  manner  of  founding  churches  was,  after  the 
founders  had  made  their  application  to  the  bishop  of  the  diocese, 
and  had  his  licence,  the  bishop  or  his  commissioners  set  up  a 
cross,  and  set  forth  the  ground,  where  the  church  was  to  be 
built;  and  then  the  founders  might  proceed  in  the  building  of 
the  church:  and  when  the  church  was  finished,  the  bishop 
was  to  consecrate  it,  but  not  till  it  was  endowed ;  and  before, 
the  sacraments  were  not  to  be  administered  in  it  (g). 

For  albeit  churches  or  chapels  may  be  built  by  any  of  the 
king's  subjects,  yet  before  the  law  take  knowledge  of  them  to 
be  churches  or  chapels,  the  bishop  is  to  consecrate  or  dedicate 
the  same :  and  this  is  the  reason,  that  a  church  or  not  a  church, 
a  chapel  or  not  a  chapel,  shall  be  tried  and  certified  by  the 
bishop  (r).  [[See  "  Proprietary  Chapels,"  under  C^ftp^ljS* — 
Ed.;] 

that  no  one  shall  build  or  erect  a  mo-        (p)  Gibs.  188. 
nailery  or  church  against  the  will  of        (q)  Degge,  port  i.  c.  12. 
the  bishop  of  the  city.    See  also  title        (r)  3  Inst.  203. 

mbobMii»*  1,  and  e^apel  4,  in  the 
notes. 


II.  Consecration  and  Dedication  of  Churches{s)> 

1.  The  law  (as  was  said  before)  takes  no  notice  of  churches  ^,^^0"*^™- 
or  chapels  till  they  are  consecrated  by  the  bishop :  but  the  uou. 
canon  law  supposes^  that  with  consent  of  the  bisnop,  divine 
service  may  be  performed,  and  sacraments  administered   in 
churches  and  chapels  not  consecrated;  inasmuch  as  it  pro-  [  334  ] 
vides,  that  a  church  shall  have  the  privilege  of  immunity,  in 
which  the  divine  mysteries  are  celebrated,  although  it  be  not 
yet  consecrated :    and  there  are  many  licences  to  that  effect 
(granted  on  special  occasions)  in  our  ecclesiastical  records  {t). 
This,  however,  is  an  exception  to  the  general  rule,  "  that  a 
church  is  to  be  consecrated  as  soon  as  may  be."    Another  ex- 
ception obtained  in  cases  of  extreme  necessity ;    for  if  the 
church  was  destroyed  by  fire,  the  service  might  be  performed 
in  chapels,  tents,  or  in  the  open  air,  before  the  consecrated 
altar-table  (m). 

And  after  a  new  church  is  erected,  it  may  not  be  consecrated,  n©  contecra- 
without  a  competent  endowment.  And  this  was  made  a  law  Endowment, 
of  the  Church  of  England  in  the  16th  canon  of  the  Council  of 
London,  "  A  church  shall  not  be  consecrated,  until  necessary 
provision  be  made  for  the  priest."  And  the  canon  law  goes 
further ;  requiring  the  endowment,  not  only  to  be  made  before 
consecration,  but  even  to  be  ascertained  and  exhibited  before 
they  begin  to  build.  And  the  civil  law  is  yet  more  strict;  en- 
joining, that  the  endowment  be  actually  made,  before  the 
building  be  begun  (or). 

Which  endowment  was  commonly  made,  by  an  allotment  of 
manse  and  glebe  by  the  lord  of  the  manor,  who  thereby  be- 
came patron  of  the  church  (y).  Other  persons  also,  at  the 
time  of  dedication,  often  contributed  small  portions  of  ground : 
which  is  the  reason  why  in  many  parishes  the  glebe  is  not  only 
distant  from  the  manor,  but  lies  in  remote  divided  parcels  (z). 

3.  It  appears  by  good  chronology,  that  the  first  who  de-  Conwrniion 
creed  that  churches  should  be  consecrated,  was  Euginus,  a 
Greek,  and  priest  of  Rome ;  who  was  the  first  that  styled  him- 
self pope,  in  the  year  154(a). 

Afterwards  the  same  was  inforced  in  this  realm  by  a  consti- 
tution of  Otho,  in  this  manner:  "  The  dedication  of  churches 
is  known  to  have  had  its  beginning  under  the  Old  Testament, 
and  was  observed  by  the  holy  fathers  under  the  New  Testa- 
ment; under  which  it  ought  to  be  done  with  the  greater  care 
and  dignity,  because  that  under  the  Old  Testament  were  only 

(0   Vide  2  Ouglit.  249,  &  fol.  (.r)  Gibs.  189. 

(0    Gibs,  190;   De  Cons.  i.  12;  (j/)  See  9I»botD0On,  1 . 

X.  3,  49,  9.  (1)  Ken.  Par.  Ant,  222,  223. 

(tt)  De  Cons,  i  30 ;   Inst.  J.  C.  ii.  (a)  God.  49. 
18. 
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offered  sacrifices  of  dead  animals,  but  under  the  New  Testa- 
ment is  offered  for  us  upon  the  altar  by  the  hands  of  the  priest, 
the  heavenly,  living,  and  true  sacrifice,  the  only  begotten  Son 
[  325  ]  of  God.     Wherefore  the  holy  fathers  provided,  that  so  sub- 
lime an  ofSce  should  not  be  performed  (unless  in  case  of  ne- 
cessity) but  in  places  dedicated.     Now  because  we  have  seen 
and  heard,  that  so  wholesome  a  mystery  is  contemned,  or  at 
least  neglected,  by  some ;  having  found  many  churches,  and 
some  of  them  cathedrals,  which,  although  they  have   been 
built  of  old  time,  yet  have  not  as  yet  been  consecrated  with  the 
oil  of  sanctiflcation :    therefore,  being  desirous  to  remedy  so 
dangerous  a  neglect,  we  do  decree,  that  all  cathedral,  conven- 
tual, and  parochial  churches,  which  are  now  built  and  the 
walls  thereof  perfected,  be  consecrated  by  the  diocesan  bishops, 
or  others  authorized  by  them,  within  two  years :  and  let  it  be 
so  done  within  the  like  time,  in  all  churches  hereafler  to  be 
built.     And  to  the  end  that  so  wholesome  a  mystery  and  ordi- 
nance may  not  pass  into  contempt ;  if  such  places  be  not  dedi- 
cated within  two  years  from  the  time  of  the  finishing  thereof, 
they  shall  be  interdicted  from  the  solemnities  of  the  mass,  until 
they  be  consecrated,  unless  they  be  excused  for  some  reason- 
able cause.     Moreover,  by  the  present  ordinance,  we  do  forbid 
the  abbots  and  rectors  of  churches,  to  pull  down  ancient  con- 
secrated churches,  under  pretence  of  building  larger  or  more 
beautiful,  without  licence  and  consent  of  the  diocesan :  and  the 
diocesan  shall  diligently  consider,  whether  it  be  expedient  to 
grant  or  to  deny  such  licence ;  and  if  he  shall  grant  the  same,  let 
him  take  care  that  the  work  be  finished  as  soon  as  may  be  (&)." 
Interdicted  from  the  solemnities  of  the  Mass  J] — That  is, 
from  the  solemn  or  high  mass;    but  not  from  the  common 
celebration  of  mass,  or  other  inferior  offices  (c). 

And  also  by  a  constitution  of  Othobon :  "  The  rector  or 
vicar  of  an  unconsecrated  church  shall  apply  to  the  bishop, 
(if  it  can  conveniently  be  done,)  otherwise  to  the  archdeacon 
that  he  may  apply  to  the  bishop,  within  a  year  after  the  build- 
ing of  the  church,  for  the  consecration  thereof:  upon  pain  that 
such  rector,  vicar  or  archdeacon,  making  default,  shall  be  sus- 
pended from  their  office  till  they  comply :  and  the  bishop  shall 
exact  nothing  therefore,  but  the  accustomed  procuration  (d)" 
Time  of  Con-      4.  The  cousecratiou  of  churches  may  be  performed,  indif- 
secration.       fercntly,  on  any  day :  so  it  was  established  by  a  decretal  epistle 
of  Pope  Innocent  II.  (e)     And  according  to  the  calculation  of 
learned  men,  Constantine*s  famous  dedication  of  the  church  at 
[  326  ]  Jerusalem,  in  a  full  synod,  was  on  a  Saturday,  and  not  on  the 
Sunday  (/). 

(6)  Athon,  7.  (e)  X.  3,  40,  2. 

(c)  Ibid.  (/)  Giba.  189. 

(d)  Athon.  83. 


And  this  consecration  ought  to  be  in  the  time  of  divine  ser- 
vice. The  gloss  upon  the  canon  law  maketh  a  doubt  whether 
this  is  not  of  the  substance  of  the  consecration :  but  be  that  as 
it  will,  it  is  certainly  very  decent  (a). 

5.  The  Emperor  Justinian,  in  nis  care  of  the  church,  hath  FormorGon. 
prescribed  a  form  of  consecration  of  churches  (or  rather  of  the  "'^'■""**"' 
ground  upon  which  it  is  to  be  built)  in  this  manner :  his  law 
is,  ''  That  none  shall  presume  to  erect  a  church,  until  the 
bishop  of  the  diocese  hath  been  first  acquainted  therewith,  and 
shall  come  and  lift  up  his  hands  to  heaven,  and  consecrate 
the  place  to  God  by  prayer,  and  erect  the  symbol  of  our  salva- 
tion, the  venerable  and  truly  precious  rood  (A)."  The  canon 
law  also  requires,  that  the  bishop  should  mark  out  the  conse- 
crated ground,  erect  the  cross,  celebrate  mass,  &c.  (i). 

In  the  Church  of  England,  every  bishop  is  left  to  his  own 
discretion,  as  to  the  form  of  consecrating  churches  and  chapels: 
only  by  the  statute  of  the  SI  Hen.  8,  c.  13,  for  limiting  the 
number  of  chaplains,  it  is  there  assigned  as  one  reason  why  a 
bishop  may  retain  six  chaplains  because  he  must  occupy  that 
number  in  the  consecration  of  churches. 

There  was  a  form  drawn  up  in  the  convocation,  in  the  year 
1661,  (occasioned,  as  some  think,  by  the  ofience  taken  at 
Bishop  Laud*s  ceremonious  manner  of  consecrating  St.  Kathe- 
rine's  Creed-Church  in  London,)  but  this  was  not  authorized 
nor  published  (A). 

Which  form  of  Bishop  Laud's  in  the  aforesaid  instance,  was 
thus :  He  came  on  a  Sunday,  being  the  16th  day  of  January, 
1630,  to  the  west  door  of  that  church ;  and  some  persons,  who 
were  prepared  for  that  purpose,  spoke  aloud  these  words.  Open, 
open  ye  everlasting  doors,  that  the  King  of  Glory  may  enter 
in.  Immediately  the  doors  were  opened,  and  the  bishop  and 
some  other  doctors  entered ;  then  he  kneeled,  and  with  eyes 
lifted  up,  and  his  arms  spread,  he  pronounced  the  place  to  be 
holy,  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost.  Then  he  threw  some  of  the  dust  of  the  church 
into  the  air,  several  times,  as  he  approached  the  chancel ;  and  [  3^  1 
when  he  came  to  the  rails  of  the  communion  table,  he  bowed 
towards  it  several  times.  Then  they  all  went  round  the 
church,  repeating  the  100th  psalm,  and  afterwards  a  form  of 
prayer,  which  concluded  thus:  "We  consecrate  this  church, 
and  set  it  apart  to  thee,  O  Lord  Christ,  as  holy  ground,  not  to 
he  profaned  any  more  to  common  use.''  Returning  to  the  com- 
munion table,  he  pronounced  curses  against  those  who  should 
profane  that  place,  and  at  every  curse  he  bowed  towards  the 
east,  and  said.  Let  all  the  people  say  Amen.     Afterwards  he 

(g)  Gibs.  189.  (0  De  Cons.  1. 

(A)    Ood.  47;    Nov.  5,  cap.  1;        (k)  Gibs.  189;  Johns.  20. 
Nov.  131,  cap.  10. 
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pronounced  blessings  on  all  those  who  should  be  benefactors, 
and  repeated.  Let  all  the  people  say  Amen,  Then  there  was 
a  sermon ;  and  after  that  the  sacrament  was  administered ;  and 
when  he  came  near  the  altar,  he  bowed  seven  times;  and 
coming  to  the  bread,  he  gently  liAed  up  the  napkin,  which  he 
laid  down  again,  and  withdrew,  and  bowed  several  times ;  then 
he  uncovered  the  bread,  and  bowed  as  before ;  the  like  be  did 
with  the  cover  of  the  cup ;  then/ he  received  the  sacrament, 
and  gave  it  to  some  principal  men ;  after  which,  many  prayers 
being  said,  the  solemnity  of  the  consecration  ended  (/)• 

Again,  in  the  year  1712,  a  form  of  consecrating  churches 
and  chapels  and  churchyards  or  places  of  burial,  was  sent 
down  from  the  bishops  to  the  lower  house  of  convocation,  on 
the  2nd  day  of  April,  and  was  altered  by  the  committee  of  the 
whole  house,  and  reported  to  the  house  on  the  the  9th  day  of 
the  same  month,  which  was  agreed  to,  with  some  alterations : 
which  form,  as  it  did  not  receive  the  royal  assent,  was  not  en- 
joined to  be  observed ;  but  is  now  generally  used,  and  is  as 
follows: — 

Preparations  in  order  to  the  Consecrating  of  a  Church. 

The  church  is  to  be  pewed,  and  furnished  with  a  reading  desk^ 
Common  Prayer ^  and  great  Biblct  and  one  or  more  surplices,  as  also 
with  a  pulpit  and  cushion,  a  font,  and  a  communion  table,  and  with 
linen  and  vessels  for  the  same. 

The  endowment,  and  the  evidences  thereof,  are  to  be  laid  before  the 
bishop,  or  his  chancellor,  some  time  before  the  day  appointed,  in  order 
to  the  preparing  of  the  act  or  sentence  of  consecration  against  tliat 
day. 

An  intimation  of  the  bishop* s  intention  to  consecrate  the  church, 
with  the  day  and  hour  appointed  for  it,  is  to  be  fixed  on  the  church 
door  at  least  three  days  be/ore, 
r  328  1  ^  cliair  is  to  be  set  for  the  bishop  on  the  north  side  of  the  commu^ 
nion  table,  within  the  rails;  and  another  for  his  chancellor  without 
the  rails,  on  the  same  side, 

All  things  are  to  be  prepared  for  a  communion.  The  church  is  to 
kept  shut,  and  empty,  till  the  bishop  comes,  and  till  it  be  opened  for 
his  going  in. 

The  Form  of  Consecrating  a  Church. 

(irtbeCbnrcb  The  bishop  is  to  be  received  at  the  west  door,  or  at  some  other  part 

craicd'^be'a  of  the  chwch  or  churchjard,  which  is  most  convenient  for  his  entrance, 

new  cbarcb,  jy  gome  of  the  principal  inltabitants, 

old  Parbb ;  At  the  plocc  whcTC  the  bishop  is  received,  a  petition  is  to  be  de* 

rae"by  tbe  H^^^^^  ^0  him  by  somc  one  of  the  persons  who  recewe  him,  praying  that 

Miniiter  of  he  Will  consccratc  the  church. 

tb«  Chnrch-  ^^^  petition  is  to  be  read  by  the  register, 

wardens,  and  The  bishop,  his  chaplains,  the  preacher,  and  the  minister  who  is  to 

^ctpaMn-  ^^od  divine  service,  together  with  the  rest  of  the  clergy,  if  any  other 

babitantf.) 

(/}  2  Rushw.  Hbt  CoU.  77. 
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be  present,  enter  ike  church,  and  repair  to  lite  vestry,  or  (if  there  be 
no  vestry)  to  some  convenient  part  of  the  church,  where,  as  many  as 
are  to  offidale,  put  on  their  several  habits ;  during  which  time  the 
parishioners  are  to  repair  to  their  seats,  and  the  middle  aisle  is  to  be 
kept  clear. 

As  soon  as  the  church  is  quiet,  the  bishop  and  his  chaplains,  with 
the  preacher,  and  the  minister  who  is  to  officiate,  and  this  rest  of  the 
clergy,  if  any  other  be  present,  return  to  the  west  door,  and  go  up  the 
nuddJe  aisle  to  the  communion  table,  repeating  the  24tth  Psalm  alter' 
nately,  as  they  go  up,  the  bishop  one  verse,  and  they  another. 

Psalm  xxiv. 

1.  The  earth  is  the  Lord's,  and  all  that  therein  is :  the  compass 
of  the  world,  and  they  that  dwell  therein. 

2.  For  he  hath  founded  it  upon  the  seas :  and  prepared  it  upon 
the  floods. 

8.  Who  shall  ascend  into  the  hill  of  the  Lord,  or  who  shall  rise 
up  in  his  holy  place  ? 

4.  Even  he  that  hath  clean  hands,  and  a  pure  heart :  and  that 
hath  not  lift  up  his  mind  unto  vanity,  nor  sworn  to  deceive  his 
neighbour. 

5.  He  shall  receive  the  blessing  from  the  Lord :  and  righteous* 
ness  from  the  God  of  his  salvation. 

6.  This  is  the  generation  of  them  that  seek  him :  even  of  them 
that  seek  thy  face,  O  Jacob. 

7.  Lift  up  your  heads,  O  ye  gates ;  and  be  ye  lift  up,  ye  ever-    [  329  ] 
lasting  doors :  and  the  King  of  glory  shall  come  in. 

8.  Who  is  the  King  of  glory  ?  it  is  the  Lord,  strong  and  mighty, 
even  the  Lord  mighty  in  battle. 

9.  Lift  up  your  heads,  O  ye  gates,  and  be  ye  lift  up,  ye  ever- 
lasting doors  :  and  the  King  of  glory  shall  come  in. 

10.  Who  is  the  King  of  glory  ?  even  the  Lord  of  hosts.  He  is 
the  King  of  glory. 

The  bishop  and  the  chaplains  go  within  the  rails ;  the  bishop  to  the 
north  side  of  the  communion  table,  and  the  chaplains  to  the  south  side : 
the  minister  officiating  goes  to  the  reading  desk,  and  the  preacher  to 
some  convenient  seat  near  tfie  pulpit. 

The  bishop,  sitting  in  the  cJiair,  is  to  have  the  instrument  or  instru-  (This  not 
ments  of  donation  and  endowment  presented  to  him  by  the  founder,  or  Je^'Jew'" 
some  proper  substitute :  which  he  lays  upon  the  communion  table,  and  Charch  boiit 
then  standing  up,  and  turning  to  the  congregation,  says —  ih.)  ** 

"  Dearly  beloved  in  the  Lord ;  forasmuch  as  devout  and  holy 
men,  as  well  under  the  law  as  under  the  gospel,  moved  either  by 
the  secret  inspiration  of  the  Blessed  Spirit,  or  by  the  express  com- 
mand of  God,  or  by  their  own  reason  and  sense  of  the  natural  de- 
cency of  things,  have  erected  houses  for  the  public  worship  of 
God,  and  separated  them  from  all  profane  and  common  uses,  in 
order  to  fill  men's  minds  with  greater  reverence  for  his  glorious 
majesty,  and  affect  their  hearts  with  more  devotion  and  humility 
in  his  service ;  which  pious  w*orks  have  been  approved  and  gra- 
ciously accepted  by  our  heavenly  Father  :  Let  us  not  doubt  but  he 
will  also  favourably  approve  our  godly  purpose,  of  setting  apart 
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this  place  in  solemn  manner,  to  the  performance  of  the  several 
offices  of  religious  worship,  and  let  us  faithfully  and  devoutly  beg 
his  blessing  on  this  our  undertaking." 

Then  the  bishop  kneeling ,  says  the  following  prayer : — 

"  O  Eternal  God,  mighty  in  power,  and  of  majesty  incomprehen- 
sible, whom  the  heaven  of  heavens  cannot  contain,  much  less  the 
wails  of  temples  made  with  hands,  and  who  yet  hast  been  graciously 
pleased  to  promise  thy  especial  presence  in  whatever  place  even 
two  or  three  of  thy  faithful  servants  shall  assemble  in  thy  name,  to 
offer  up  their  praises  and  supplications  unto  thee ;  vouchsafe,  O 
Lord,  to  be  present  with  us,  who  are  here  gathered  together,  with 
r  330  1  ^'^  humility  and  readiness  of  heart,  to  consecrate  this  place  to  the 
honour  of  thy  great  name ;  separating  it  from  henceforth  from  all 
unhallowed,  ordinary,  and  common  uses,  and  dedicating  it  to  thy 
service,  for  reading  thy  holy  word,  for  celebrating  thy  holy  sacra- 
ments, for  offering  to  thy  glorious  Majesty  the  sacrifices  of  prayer 
and  thanksgiving,  for  blessing  thy  people  in  thy  Name,  and  for  the 
performance  of  all  other  holy  ordinances :  Accept,  O  Lord,  this 
service  at  our  hands,  and  bless  it  with  such  success,  as  may  tend 
most  to  thy  glory,  and  the  furtherance  of  our  happiness  both  tem- 
poral and  spiritual,  through  Jesus  Christ  our  blessed  Lord  and  Sa- 
viour."    Amen, 

After  this,  let  the  bishop  stand  up,  and  turning  his  face  toward 

the  congregation,  say  ; — 

"  Regard,  O  Lord,  the  supplications  of  thy  servants  :  and  grant, 
that  whosoever  shall  be  dedicated  to  thee  in  this  house  by  baptism, 
may  be  sanctified  with  the  Holy  Ghost,  delivered  from  thy  wrath 
and  eternal  death,  and  received  as  a  living  member  of  Christ's 
Church,  and  may  ever  remain  in  the  number  of  thy  faithful  and 
elect  children.     Amen, 

"  Grant,  O  Lord,  that  they  who  at  this  place  shall  in  their  own 
persons  renew  the  promises  and  vows  made  by  their  sureties  for 
them  at  their  baptism,  and  thereupon  shall  be  confirmed  by  the 
bishop,  may  receive  such  a  measure  of  the  Holy  Spirit,  that  they 
may  be  enabled  faithfully  to  fulfil  the  same,  and  grow  in  grace  unto 
their  lives  end.     Amen, 

**  Grant,  O  Lord,  that  whosoever  shall  receive  in  this  place  the 
blessed  sacrament  of  the  body  and  blood  of  Christ,  may  come  to 
that  holy  ordinance  with  faith,  charity,  and  true  repentance;  and 
being  filled  with  thy  grace  and  heavenly  benediction,  may  to  their 
great  and  endless  comfort,  obtain  remission  of  their  sins,  and  all 
other  benefits  of  his  passion.     Amen, 

**  Grant,  O  Lord,  that  by  thy  holy  word  which  shall  be  read  and 
preached  in  this  place,  and  by  thy  Holy  Spirit,  grafting  it  inwardly 
in  the  heart,  the  hearers  thereof  may  both  perceive  and  know  what 
things  they  ought  to  do,  and  may  have  power  and  strength  to 
fulfil  the  same.    Amen, 

^*  Grant,  O  Lord,  that  whosoever  shall  be  joined  together  in  this 
[  331  ]  place  in  the  holy  estate  of  matrimony,  may  faithfully  perform  and 
keep  the  vow  and  covenant  betwixt  them  made,  and  may  remain 
in  perfect  loVe  together  unto  their  lives  end.     Amen, 


"  Grant,  we  beseech  thee,  blessed  Lord,  that  whosoeyer  shall  draw 
near  unto  thee  in  this  place,  to  give  thee  thanks  for  the  benefits 
which  they  have  receivea  at  thy  hands,  to  set  forth  thy  roost  worthy 
praise,  to  confess  their  sins  unto  thee,  and  to  ask  such  things  as  are 
requisite  and  necessary,  as  well  for  the  body  as  the  soul ;  may  do 
it  with  such  stedfastness  of  faith,  and  with  such  seriousness,  affec- 
tion, and  devotion  of  mind,  that  thou  mayest  accept  their  bounden 
duty  and  service,  and  vouchsafe  to  give  whatever  in  thy  infinite 
wisdom  thou  shalt  see  to  be  most  expedient  for  them :  All  which 
we  beg  for  Jesus  Christ  his  sake,  our  blessed  Lord  and  Saviour." 
Amen. 

The  bishop  sitting  in  his  chair* 

Then  tfie  sentence  of  consecration  is  to  be  read  by  the  chancellor, 
and  signed  by  the  bishop,  and  by  him  ordered  to  be  registered,  and 
then  laid  upon  the  communion  table. 

After  this,  the  person  appointed  is  to  read  the  service  for  the  day, 
except  where  it  is  otherwise  directed. 

Proper  palms,  Ixxxiv.  cxxii.  cxxxii. 

First  lesson,  I  Kings,  viii.  from  verse  22  to  verse  62,  inclusive. 

Second  lesson,  Heb.  x.  from  verse  1 9  to  verse  26  inclusive. 

After  the  collect  for  the  day,  the  minister  who  reads  the  service 
stops  till  the  bishop  hath  said  the  following  prayer : — 

"  O  most  blessed  Saviour,  who  by  thy  gracious  presence  at  the 
feast  of  dedication,  didst  approve  and  honour  such  religious  ser- 
vices, as  this  which  we  are  now  performing  unto  thee,  be  present 
at  this  time  with  us  also  by  thy  Holy  Spirit ;  and  because  holiness 
becometh  thine  house  for  ever,  sanctify  us  we  pray  thee,  that  we 
may  be  living  temples,  holy  and  acceptable  unto  thee ;  and  so 
dwell  in  our  hearts  by  faith,  and  possess  our  souls  by  thy  grace, 
that  nothing  which  defileth  may  enter  into  us ;  but  that  being 
cleansed  from  all  carnal  and  corrupt  affections,  we  may  ever  be 
devoutly  given  to  serve  thee  in  all  good  works,  who  art  our  Sa- 
viour, Lord,  and  God,  blessed  for  evermore."     Amen. 

Then  the  minister  proceeds  in  the  service  of  the  day,  to  the  end  of 
the  general  thanksgiving.  After  which  the  bishop  says  the  following 
prayer  [if  it  be  not  one  of  the  fifty  new  churches.\ 

"  Blessed  be  thy  name,  O  Lord,  that  it  hath  pleased  thee  to  put  it  (*0r  Mr- 
into  the  heart  of  thy  *  servant  N.  to  erect  this  house  to  thy  honour  (iiirooRhoat 
and  worship.    Bless,  O  Lord,  f  him,  his  family,  and  substance,  and  this  pnycr, 
accept  the  work  oi  his  hands;    remember  him  concerning  this;  h^^hath/** 
wipe  not  out  this  kindness  that  he  hath  shewed  for  the  house  of  ^jf*  '^* 
his  God  and  the  offices  thereof;  and  grant  that  all  who  shall  enjoy  the.'herj' 
the  benefit  of  this  pious  work,  may  shew  forth  their  thankfulness  by  Jj^,*|*'  ,^J*„ 
making  a  right  use  of  it,  to  the  glory  of  thy  blessed  name,  through  reqaire.) 
Jesus  Christ  our  Lord.*'     Amen,  [  332  ] 

If  the  church  that  is  to  be  consecrated  be  one  of  the  fifty  new 
cJturches  which  are  ordered  to  be  built  by  the  late  acts  of  parliament, 
the  bishop  says  : — 

'*  Blessed  be  thy  name,  O  Lord  God,  that  it  hath  pleased  thee  by 
thy  good  Spirit  to  dispose  our  gracious  sovereign  and  the  estates  of 
this  realm,  to  supply  the  spiritual  wants  of  thy  people,  by  appoint- 
ing this  and  many  other  churches  to  be  erected  and  endowed  for 
thy  worship  and  service ;  multiply  thy  blessings  upon  them,  for 
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their  pious  regard  to  thy  honour,  and  to  the  good  of  souls ;  re- 
member them  concerning  this,  and  wipe  not  out  the  kindness  they 
Iiave  shewed  to  thy  church,  and  to  the  ofBces  thereof;  and  grant 
that  our  gracious  king  may  see  and  long  enjoy  the  fruits  of  his 
godly  zeal,  in  the  edification  of  the  members  of  our  church,  and  in 
the  reduction  of  those,  in  the  spirit  of  meekness,  who  dissent  from 
it ;  that  we  may  all  live  together  in  the  unity  of  the  Spirit,  and  in 
the  bond  of  peace,  through  Jesus  Christ  our  Lord."     Amen, 

Then  the  minister  who  officiates  is  to  go  on  with  the  prayer  of  St. 
Chrysostom,  and  the  Grace  of  our  Lord  Jesus  Christ. 

Then  a  psalm  is  to  he  sung,  viz.  xxvi.  6,  7,  8,  with  Gloria  Patri. 

Communion  Service. 

The  bishop  standing  on  the  north  side  of  tfie  communion  tahle^  as 
before,  reads  the  communion  service. 

After  the  collect  for  the  king,  he  says  the  following  prayer : — 

'*  O  most  glorious  Lord  God,  we  acknowledge  that  we  are  not 
worthy  to  offer  unto  thee  any  thing  belonging  to  us ;  yet  we  be- 
seech thee,  in  thy  great  goodness  graciously  to  accept  the  dedication 
of  this  place  to  thy  service,  and  to  prosper  this  our  undertaking  : 
receive  the  prayers  and  intercessions  of  us,  and  all  others  thy  ser- 
vants, who  either  now  or  hereafter  entering  into  this  house,  shall 
call  upon  thee  ;  and  give  both  them  and  us  grace  to  prepare  our 
hearts  to  serve  thee  with  reverence  and  godly  fear  :  Affect  us  with 
an  awful  apprehension  of  thy  Divine  Majesty,  and  a  deep  sense 
of  our  own  unworthiness  ;  that  so,  approaching  thy  sanctuary  with 
I  333  1  lowliness  and  devotion,  and  coming  before  thee  with  clean  thoughts 
and  pure  hearts,  with  bodies  undefiled,  and  minds  sanctified,  we 
may  always  perform  a  service  acceptable  to  thee,  through  Jesus 
Christ  our  Lord."    Amen. 

The  two  chaplains  are  to  read,  one  the  epistle,  and  the  other  tlie 
gosjxl. 

The  Epistle,*  2  Cor.  vi.  14  to  17  inclusive. 

The  Gospel,  John  ii.  1.3  to  18  inclusive. 

Then  the  bishop  reads  the  Nicene  Creed.  After  which,  a  psalm  if 
sung,  viz.  Psalm  c. 

The  Sermon. 

The  sermon  being  ended,  and  all  who  do  not  receive  the  holy  com- 
munion returned,  and  the  doors  shut,  the  bishop  proceeds  in  the  cofn^ 
munion  service ;  and  he  and  the  clergy  having  made  their  oblations, 
the  churchwardens  collect  the  offerings  of  the  rest  of  the  congregation. 

After  tlie  communion,  and  immediately  before  the  final  blessing,  the 
bishop  says  the  following  prayer: — 

**  Blessed  be  thy  name,  O  Lord  God,  for  that  it  pleaseth  thee  to 
have  thy  habitation  among  the  sons  of  men,  and  to  dwell  in  the 
tnidst  of  the  assembly  of  the  saints,  upon  earth ;  bless,  we  beseech 
thee,  the  religious  performance  of  this  day  :  and  grant  that  in  this 
place,  now  set  apart  to  thy  service,  thy  holy  name  may  be  wor- 
shipped in  truth  and  purity  to  all  generations,  through  Jesus  Christ 
our  Lord."    Amen. 

'*  The  peace  of  God,  which  passeth  all  understanding,  keep  your 
hearts  and  minds  in  the  knowledge  and  love  of  God,  and  of  his 
Son  Jesus  Christ  our  Lord :  and  the  blessing  of  God  Almighty, 
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the  Father,  the  Son,  and  the  Holy  Ghost,  be  amongst  you,  and 
remain  with  you  always."    Amen. 


Consecration  of  a  Churchyard,  together  with  the  Church. 

When  the  service  in  the  church  isjinished,  the  bishop,  clergy,  and 
people  proceed  to  the  churchyard.     And  the  bishop,  standing  in  the 
place  prepared  for  the  performance  of  the  office  there,  the  act  or  sen^   [  334  j 
tence  of  consecration  is  read  by  the  chancellor,  and  signed  by  the 
bishop,  and  ordered  to  be  registered. 

After  which  the  bishop  says  the  following  prayer : — 

**  O  God,  who  has  taught  us  in  thy  holy  word,  that  there  is  a  dif- 
ference between  the  spirit  of  a  beast  that  goeth  downwards  to  the 
earth,  and  the  spirit  of  a  man  which  ascendeth  up  to  God  who 
gave  it ;  and  likewise  by  the  example  of  thy  holy  servants,  in  all 
ages,  has  taught  us  to  assign  peculiar  places,  where  the  bodies  of 
thy  saints  may  rest  in  peace,  and  be  preserved  from  all  indignities, 
whilst  their  souls  are  safely  kept  in  tne  hands  of  their  faithful  Re- 
deemer :  Accept,  we  beseech  thee,  this  charitable  work  of  ours,  in 
separating  this  portion  of  ground  to  that  good  purpose ;  and  give 
us  grace,  that  by  the  frequent  instances  of  mortality  which  we  be- 
hold, we  may  learn  and  seriously  consider,  how  frail  and  uncertain 
our  condition  here  on  earth  is,  and  so  number  our  days,  as  to  apply 
our  hearts  unto  wisdom.  That  in  the  midst  of  life  thinking  upon 
death,  and  daily  preparing  ourselves  for  the  judgment  that  is  to 
follow,  we  may  have  our  part  in  the  resurrection  to  eternal  life, 
with  Him  who  died  for  our  sins,  and  rose  again  for  our  justifica- 
tion, and  now  liveth  and  reigneth  with  Thee  and  the  Holy  Ghost, 
one  God  world  without  end.     Amen. 

"  The  grace  of  our  Lord  Jesus  Christ,  and  the  love  of  God,  and 
the  fellowship  of  the  Holy  Ghost,  be  with  us  all  evermore."    Amen. 


Consecration  ov  a  Churchyard  singly. 

The  ordinary  service  for  the  day  is  to  be  read  at  the  church,  except 
where  it  is  otherwise  ordered. 

Psalms  xxxix.  xc. 

First  lesson.  Gen.  xxiii. 

Second  lesson,  John  v.  verse  2^1  to  verse  SO  inclusive,  or  1 
Thess.  iv.  13,  to  the  end. 

When  the  service  at  the  church  is  over,  the  bishop,  clergy,  and  pa- 
rishioners repair  to  the  ground  which  is  to  be  consecrated :  and  the 
bishop,  standing  in  the  place' prepared  for  the  performance  of  the 
office,  says : — 

"  The  glorious  majesty  of  the  Lord  our  God  be  upon  us  ;  prosper 
thou  the  work  of  our  hands  upon  us,  O  prosper  thou  our  handy- 
work." 

T/ten  the  instrument  of  donation  is  presented  to  the  bishop,  r  gog   i 

Next,  the  act  or  sentence  of  consecration  is  read  by  the  chancellor,  "* 

and  signed  by  the  bishop,  and  ordered  to  be  registered. 

This  done,  the  bishop  reads  the  prayer  that  is  before  directed  to  be 
used  in  a  churchyard  which  is  consecrated  together  with  tlie  church. 
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Then  are  sung  two  staves  of  the  39th  psalm,  vist.  v,  5,  6,  7,  8. 
After  which  the  bishop  lets  them  depart  with  the  blessing. 

*'  The  peace  of  God  which  passe th  all  understanding,  keep  your 
hearts  and  minds  in  the  knowledge  and  love  of  God,  and  of  his 
Son  Jesus  Christ  our  Lord ;  and  the  blessing  of  God  Almishty,  the 
Father,  the  Son,  and  the  Holy  Ghost,  be  amongst  you,  and  remain 
with  you  always."    Amen, 


Other 


diced 
thereby. 


ProcaratioD. 


6.  In  the  consecration  of  a  new  church,  provision  is  to  be 
to*bc%reja^'  made,  that  no  damage  accrue,  in  point  of  rights  or  revenues, 

to  any  other  church.  And  in  the  forementioned  letter  of 
Innocent  III.  to  King  John,  one  express  condition  of  building 
new  churches  is,  that  by  the  new  building  the  right  of  ancient 
churches  be  not  prejudiced  (m). 

7.  A  reasonable  procuration  is  due  to  every  bishop  who  con- 
secrates a  church,  trom  the  person  or  persons  praying  such 
consecration ;  not  for  the  consecration,  but  for  the  necessary 
refreshment  of  the  bishop  and  his  servants.  For  whereas  or- 
dinations, institutions,  and  other  acts  of  the  like  nature,  are 
performed  by  the  bishop  within  his  own  walls ;  this  draws  him 
sometimes  to  a  great  distance  from  his  palace,  where  proper 
accommodations  cannot  be  procured :  and  therefore,  as  in  nis 
visitations,  so  also  in  his  consecration  of  churches,  the  law 
hath  provided  a  reasonable  procuration.  At  first,  the  laws  of 
the  church  forbad  the  demanding  or  taking  any  thing,  but  what 
the  founder  voluntarily  offered  (and  some  even  forbad  that) ; 
but  afterwards  the  prohibition  was  limited,  saving  the  honest 
and  lawful  customs  of  the  ecclesiastics,  and  (as  it  is  in  the  fore- 
going constitution  of  Othobon)  except  the  due  procuration  : 
the  measure  and  proportion  of  which  must  be  determined  by  the 
usage  of  every  diocese.  In  Archbishop  Warham's  time,  the 
see  of  Bath  and  Wells  being  vacant,  there  is  returned  among 

[  336  ]    the  revenues  of  the  vacancy,  for  the  consecration  of  three 
churches,  10/. ;  that  is,  31.  iis,  8d.  each  (n). 

The  church  of  Elsefeld,  in  the  diocese  of  Lincoln,  was  con- 
secrated in  the  year  1273 ;  for  which  was  paid  a  procuration 
of  two  marks  (o). 

8.  A  church  once  consecrated,  may  not  be  consecrated  again. 
To  which  general  rule  of  the  canon  law,  one  exception  was, 
unless  they  be  polluted  by  the  shedding  of  blood;  and  in  that 
case,  the  canon  supposes  a  re-consecration  ;  though  the  com- 
mon method  in  England  was,  a  reconciliation  only,  as  ap- 
peareth  by  many  instances  in  our  ecclesiastical  records  ( p). 


lU'Conie- 
cration. 


(m)  Gibs.  189.    See  the  beginning        (p)  Thi$  reconciliation  was  also  al- 

of  this  tide,  and  Cftay^I,  4.  lowed  by  the  decretal  of  Gregoiy, 

r«)  Gibs.  190.  X.  3,  40,  4. 
(o)  Ken.  Par.  Ant  515. 
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But  in  Doint  of  ruins  or  decay,  the  only  exception  to  the  ge- 
neral rulei  laid  down  in  the  canon,  is,  unless  they  be  burnt 
(that  is,  saith  the  gloss,  far  the  greater  part  thereof  and  not 
otherwise).  And  a  decretal  epistle  of  Innocent  III.,  where  the 
roof  was  consumed,  is,  that  since  the  walls  were  entire,  and 
the  communion  table  not  hurt,  neither  the  one  nor  the  other 
ought  to  be  re-consecrated.  Thus,  a  chapel  in  the  suburbs  of 
Hereford,  which  belonged  to  the  priory  of  St.  John  of  Jeru- 
salem, had  been  from  the  time  of  the  dissolution  of  monas- 
teries, applied  to  secular  uses  and  profaned,  by  making  the 
same  a  stall  for  cattle,  and  a  place  for  laying  up  their  hay  and 
other  provender ;  yet  because  the  walls  and  roof  were  never 
demolished,  a  reconciliation  was  judged  sufficient.  In  like 
manner,  when  another  chapel  had  befen  long  disused,  and  was 
repaired,  and  made  fit  for  divine  service,  the  tenor  of  the 
reconciliation  was,  the  same  chapel  from  all  canonical  impedi- 
ment,  and  from  every  profanation  {if  any  there  were)  con-' 
tracted  and  incurred,  as  much  as  in  us  lieth,  and  so  far  as 
lawfully  we  may,  by  the  authority  aforesaid  we  do  exempt, 
relax  and  reconcile  the  same  (q). 

But  on  the  contrary,  when  the  church  of  Southmalling  had 
not  only  been  polluted  in  manner  as  aforesaid,  but  was  also 
new-built,  and  then  used  for  divine  offices  without  new  conse- 
cration ;  Archbishop  Abbot  interdicted  the  minister,  church- 
wardens, and  parishioners,  from  the  entrance  of  the  church, 
until  the  said  church  and  the  churchyard  thereof  should  be 
again  consecrated  (r). 

When  a  churchyard  hath  been  inlarged,  there  hath  been  a 
new  consecration  of  the  additional  part  («). 

9.  In  a  form  of  consecrating  churches,  which  we  meet  with  [  337  ] 
in  a  canon  of  the  synod  held  at  Celchyth  under  Wulfred,  Pewtofihc 
Archbishop  of  Canterbury  in  the  year  816,  it  is  ordained,  that  ^•*****'*^''- 
when  a  church  is  built,  it  shall  be  consecrated  by  the  proper 
diocesan,  who  shall  take  care  that  the  saint,  to  whom  it  is  de- 
dicated, be  pictured  on  the  wall,  or  on  a  tablet,  or  on  the  altar. 
And  Sir  William  Dufifdale  had  an  old  transcript  of  a  decree 
made  by  Robert  de  Winchelsea,  Archbishop  of  Canterbury, 
and  confirmed  by  Walter  Reynolds,  his  immediate  successor, 
whereby  the  parishioners  through  that  whole  province  were 
commanded  to  provide,  that  the  image  of  that  saint  to  whose 
memory  the  church  was  dedicated,  should  be  carefully  pre- 
served in  the  chancel  of  every  parish  church.  And  Dr.  Ken- 
net  says,  he  remembers  in  the  chancel  of  the  church  of 
Postling  in  Kent,  on  the  side  of  the  north  wall,  about  five  feet 
from  the  ground,  there  was  a  small  square  tablet  of  brass, 
with  a  Latin  inscription  in  old  characters,  telling  the  time  when 
the  church  was  dedicated  to  the  Virgin  Mary. 


Gibs.  189.  it)  Ibid. 

Gibs.  190. 
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The  wake  or  customary  festival  for  the  dedication  of 
churches,  doth  signify  the  same  as  vigil  or  eve.  The  reason 
of  the  name  is  best  given  from  an  old  manuscript  legend  of  St. 
John  Baptist :  ''  Ye  shall  understand  and  know  bow  the  evens 
were  first  founded  in  old  times.  In  the  beginning  of  holy 
church  it  was  so,  that  the  people  came  to  the  church  with 
candles  burning,  and  would  wake  and  come  with  lights  towards 
night  to  the  church  in  their  devotions  :  and  after,  they  fell  to 
lechery,  and  songs,  and  dances,  harping  and  piping,  and  also 
to  gluttony  and  sin ;  and  so  turned  the  holiness  to  cursedness* 
Wherefore  the  holy  fathers  ordained  the  people  to  leave  that 
waking  and  to  fast  the  even.  But  it  is  still  called  vigil,  that 
is,  waking  in  English  ;  and  it  is  also  called  the  even,  for  at  even 
they  were  wont  to  come  to  church." 

It  was  in  imitation  of  the  primitive  aya^rai,  or  love  feasts, 
that  such  public  assemblies,  accompanied  with  friendly  enter- 
tainments, were  first  held  upon  each  return  of  the  day  of  con- 
secration, though  not  in  the  body  of  churches,  yet  in  the 
churchyards,  and  most  nearly  adjoining  places. 

This  practice  was  established  in  England  by  Pope  Gregory 
the  Great ;  who  in  an  epistle  to  Melitus  the  abbot,  gives  in- 
junctions to  be  delivered  to  Austin  the  monk,  a  missionary  to 
England ;  amongst  which,  he  doth  allow  that  the  solemn  an- 
niversary of  dedication  should  be  celebrated  in  those  churches 
[  338  J  which  were  made  out  of  heathen  temples,  with  religious  feasts 
kept  in  sheds  or  arbories,  made  up  with  branches  and  boughs 
of  trees  round  the  said  church. 

But  as  the  love  feasts  held  in  the  place  of  worship  were  soon 
liable  to  such  great  disorders,  that  they  were  not  only  con- 
demned at  Corinth  by  St.  Paul,  but  prohibited  to.  be  kept  in 
the  house  of  God  by  the  twentieth  canon  of  the  council  of 
Laodicea,  and  the  thirtieth  of  the  third  council  of  Carthage ; 
so  from  a  sense  of  the  same  inconveniences,  this  custom  did 
not  long  continue  of  feasting  in  the  churches  or  churchyards ; 
but  strangers  and  inhabitants  paid  the  devotion  of  prayers  and 
offerings  in  the  church,  and  then  adjourned  their  eating  and 
drinking  to  the  more  proper  place  of  public  and  private  houses. 

The  institution  of  these  church  encaenia  or  wakes,  was  with- 
out question  on  good  and  laudable  designs:  at  first,  thankfully 
to  commemorate  the  bounty  and  munificence  of  those  who  had 
founded  and  endowed  the  church  ;  next  to  incite  others  to  the 
like  generous  acts  of  piety ;  and  chiefly,  to  maintain  a  Christian 
spirit  of  unity  and  charity,  by  such  sociable  and  friendly 
meetings.  And  therefore,  care  was  taken  to  keep  up  the  lau- 
dable custom.  The  laws  of  Edward  the  Confessor  give  peace 
and  protection  in  all  parishes  during  the  solemnity  of  the  day 
of  dedication,  and  the  same  privilege  to  all  that  were  going  to 
or  returning  from  such  solemnity.  In  a  council  held  at  Ox- 
ford, in  the  year  IS^,  it  was  ordained,  that  among  other 
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festivals  should  be  observed  the  day  of  dedication  of  every 
church  within  the  proper  parish.  And  in  a  synod  under  Arch- 
bishop Islip  (who  was  promoted  to  the  see  of  Canterbury  in 
the  year  1349)  the  dedication  feast  is  mentioned  with  a  par- 
ticular respect. 

This  solemnity  was  at  first  celebrated  on  the  very  day  of 
dedication^  as  it  annually  returned  (t).  But  the  bishops  did 
sometimes  give  authority  for  transposing  the  observation  to 
some  other  day,  and  especially  to  Sunday,  whereon  the  people 
could  best  attend  the  devotions  and  rites  intended  in  this  cere- 
mony. Thus  the  parishioners  of  Bishops  Wilton,  in  Yorkshire, 
complaining  to  Archbishop  Kemp,  that  their  wake-day  on  [  339  ] 
September  16,  was  inconvenient  to  be  kept  on  a  week  day, 
because  it  fell  in  the  middle  of  their  harvest ;  he  therefore 
transferred  it  to  the  Sunday  following,  by  an  instrument  dated 
at  Bishops  Thorpe,  Sept.  32,  1441.  So  also  at  Tadcaster,  in 
Yorkshire,  the  church's  festival  being  on  the  28th  of  August ; 
it  was  in  the  year  1314,  assigned  to  be  kept  on  the  Sunday 
next  ensuing  the  feast  of  the  decollation  of  St.  John  Baptist, 
Nay,  at  last,  this  convenience  of  Sunday  above  the  week  days, 
was  the  reason  of  attempting  an  universal  change.  For  among 
the  injunctions  of  King  Henry  VIII.  in  the  year  1536,  it  was 
ordered,  that  the  dedication  of  churches  should  in  all  places  be 
celebrated  on  the  first  Sunday  of  the  month  of  October  for 
ever.  Yet  this  order  was  not  enforced,  or  not  obeyed ;  but 
however  most  of  those  jubilees  are  now  celebrated  near  the 
time  of  Michaelmas,  when  a  vacation  firom  the  labours  of  har- 
vest and  the  plough  doth  afford  the  best  opportunity  for  visits 
and  sports. 

This  transposing  of  the  day  bath  left  it  more  difficult  to 
know  the  saint  to  whose  protection  the  church  was  committed. 
There  be  only  these  grounds  of  safe  conjecture.  Such  wakes 
as  are  observed  on  the  first  or  second  Sunday  after  Michael- 
mas Day,  in  these  we  may  doubt  a  translation  of  time  by  virtue 
of  the  said  injunction  of  King  Henry  VIII.  or  by  a  prevailing 
custom  of  postponing  such  solemnity  to  the  end  of  harvest; 
and  in  such  cases  the  saint  may  be  lost  unless  some  other  way 
preserved.  But  as  to  those  wakes  which  are  precedent  to 
Michaelmas,  or  distant  from  that  time,  these  we  may  believe 
have  continued  in  their  primitive  relation  to  their  proper  saint, 
and  no  farther  removed  than  to  the  immediate  Sunday  follow- 
ing. For  wherever  these  Sunday  wakes  are  guided  by  a  fore- 
going  festival,  we  may  be  justly  satisfied  the  church  was  dedi- 
cated to  the  saint  of  that  day. 

It  is  a  rational  and  just  opinion  of  Sir  Henry  Spelman,  that 
fairs  were  first  occasioned  by  the  resort  of  people  to  that  place, 

{i)  TheDecret  directs-that  the  so-    a  particular  day.    DeCons.  1,  IG  & 
lemnities  of  dedication  be  celebrated     17. 
every  year,  but  does  not  fix  them  to 
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for  solemnizing  some  festival,  and  especially  the  feast  of  the 
church*8  dedication.  And  hence  he  thinks  it  easy  to  conjec- 
ture to  what  saint  the  church  had  been  commended,  by  the 
fair  day.  Indeed  Pope  Gregory  the  Great,  in  one  of  his  ho- 
milies, alludes  to  this  as  a  popular  and  familiar  custom ;  and 
therein  plainly  intimates,  that  a  fair  arises  from  a  conflux  of 
people  on  the  wake  or  dedication  day;  In  most  of  the  towns 
and  parishes  in  England  (except  where  the  privileges  of  new 
[  340  ]  fairs  hath  been  in  later  times  obtained),  the  old  stationary  fairs, 
whether  by  custom  or  by  ancient  charter,  depend  upon  the 
saint  of  the  church.  Thus  the  primitive  fair  in  Oxford  was 
on  the  day  of  St.  Frideswide,  because  it  was  the  dedication 
day  of  the  chief  conventual  church.  Thus  the  translation  of 
Becket's  body  was  on  the  7th  of  July,  and  his  passion  on  the 
29th  of  September ;  which  days  being  soon  celebrated  at  Can- 
terbury for  festivals  and  days  of  dedication  of  altars  and 
chapels  to  that  martyr,  it  occasioned  two  fairs  in  that  city  an- 
nually on  those  days.  On  the  said  7th  of  July  there  is  a  fair 
at  Bromhill  near  Brandon  Ferry,  in  Norfolk,  and  another  at 
West  Acre,  about  four  miles  distant  from  Swaf ham,  both  called 
Becket*s  fair ;  and  in  both  places  there  are  old  ruinous  chapels, 
which  were  dedicated  to  that  supposed  saint. 

The  charters  for  fairs,  granted  by  the  kings  of  England, 
were  often  a  confirmation  rather  than  a  new  grant ;  and  were 
chiefly  obtained  to  confer  a  property,  on  some  particular  per^ 
son,  of  the  profits  of  the  fair,  which  were  before  in  common, 
and  therefore  subject  to  great  disputes.  So  King  Richard 
gave  a  charter  for  a  fair  to  be  holden  eight  days  in  Peter- 
borough, beginning  on  the  feast  of  St.  Peter ;  on  which  day  a 
fair  had  been  kept  by  immemorial  custom,  because  the  church 
had  been  dedicated  to  that  saint. 

To  confirm  the  original  of  fairs  from  the  dedication  of 
churches,  it  is  observable,  that  on  this  account  fairs  were  ge- 
nerally kept  in  churchyards,  and  even  in  the  churches;  till  the 
indecency  and  scandal  were  so  great  as  to  want  a  reformation. 
In  the  year  1230,  in  the  14th  of  Henry  III.  among  the  in- 
quiries to  be  made  at  a  visitation  by  all  archdeacons  within  the 
diocese  of  Lincoln,  the  S5th  and  £6th  were  to  discover  and 
regulate  this  abuse.  Soon  after  this.  King  Henry  III.  by  ex- 
press mandate  forbad  the  keeping  of  Northampton  fair  in  the 
church  or  churchyard  of  All  Saints  in  that  town.  By  the  statute 
27  Hen.  6,  c.  5,  it  is  provided,  '^  that  fairs  and  markets  shall  not 
be  kept  on  certain  hcdydays  therein  mentioned,  nor  on  any 
Sunday  (the  four  Sundays  in  harvest  only  excepted),  on  pain 
of  forfeiting  the  wares  so  showed  to  the  lord  of  the  franchises 
there  (u).  TBy  13  Edw.  1,  c.  6,  it  is  enacted,  that  no  fairs  or 
markets  shall  be  kept  in  churchyards. — En*)]     Whereupon 

(u)  Serjt.  Hm'8  MSS. 


Robert  Crrosthead^  the  good  Bishop  of  Lincoln^  sent  positive 
instructions,  through  his  whole  diocese,  prohibiting  all  fairs  to 
be  kept  in  such  sacred  places,  pursuant  to  the  king's  example, 
who  had  made  the  like  reformation  at  Northampton.  This 
duty  he  recommended  in  letters  to  his  several  archdeacons, 
and  then  sent  a  copy  of  the  instructions  to  all  rectors  and 
vicars  of  churches  within  his  diocese.  It  was  likewise  to  this 
relation  of  fairs  to  the  wakes  or  days  of  dedication,  that  a 
custom  of  old  time  crept  in,  of  keeping  some  fairs  upon  the  [  341  ] 
very  Sundays,  because  tne  dedication  feasts  fell  on  those  days, 
till  this  abuse,  like  the  other,  was  thought  fit  to  be  restrained ; 
as,  for  instance,  the  fairs  and  markets  kept  on  Sundays  at 
Walingford,  Bercamstead,  and  Brackley,  were  altered  to  week 
days  by  special  writs  from  the  king,  in  the  2d  year  of  King 
Henry  III.  Thus  were  the  anniversaries  of  a  church's  dedi- 
cation celebrated  in  populous  towns  with  an  accustomed  fair ; 
and  in  the  most  private  parishes,  with  feasting  and  a  great  con- 
course of  people.  And  as  there  have  been  many  gifts  and 
legacies  to  universities  and  colleges,  for  the  commemorating  of 
founders'  and  benefactors'  days ;  so  were  some  donations  made 
to  churches  purely  for  this  pious  use,  of  more  solemnly  cele- 
brating the  wake  or  dedication  feast.  Thus  Walter  de  St.  Ed- 
mund, abbot  of  Burg,  did  about  the  year  1240  give  the  sum 
of  40s.  a  year,  for  making  more  plentiful  provision  in  that 
convent,  on  the  day  of  the  church's  consecration. 

This  laudable  custom  of  wakes  prevailed  for  many  ages  till 
the  puritans  began  to  exclaim  against  it  as  a  remnant  of  popery. 
And  by  degrees,  the  humour  grew  so  popular,  that  at  the 
summer  assizes  held  at  Exeter  in  the  year  1627,  the  Lord 
Chief  Baron  Walter  and  Baron  Denham  made  an  order  for 
suppression  of  all  wakes.  And  a  like  order  was  made  by  Judge 
Richardson  for  the  county  of  Somerset,  in  the  year  1631.  But 
on  Bishop  Laud's  complaint  of  this  innovating  humour,  the 
king  commanded  the  last  order  to  be  reversed ;  which  Judge 
Richardson  refusing  to  do,  an  account  was  required  from  the 
Bishop  of  Bath  and  Wells,  how  the  said  feast  days,  church 
ales,  wakes,  and  revels  were  for  the  most  part  celebrated  and 
observed  in  his  diocese.  On  the  receipt  of  these  instructions, 
the  bishop  sent  for  and  advised  with  seventy-two  of  the  most 
orthodox  and  able  of  his  clergy,  who  certified  under  their 
hands,  that  on  these  feast  days  (which  generally  fell  on  Sun- 
days) the  service  of  God  was  more  solemnly  performed,  and 
the  church  much  better  frequented  both  in  the  forenoon  and 
afternoon,  than  on  any  other  Sunday  in  the  year;  that  the 
people  very  much  desired  the  continuance  of  them ;  Uiat  the 
ministers  did  in  most  places  do  the  like,  for  these  reasons,  viz. 
for  preserving  the  memorial  of  the  dedication  of  their  several 
churches,  for  civilizing  the  people,  for  composing  difierences 
by  the  mediation  and  meeting  of  friendsj  for  mcrease  of  love 
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and  unity  by  these  feasts  of  charity^  and  for  relief  and  comfort 
of  the  poor.  On  the  return  of  this  certificate,  Judge  Richard- 
[  342  ]  son  was  again  cited  to  the  council  table,  and  peremptorily  com- 
manded to  reverse  his  former  order.  After  which  it  was  thought 
fit  to  reinforce  the  declaration  of  King  James,  when  perhaps 
this  was  the  only  good  reason  assigned  for  that  unnecessary 
and  unhappy  licence  of  sports.  "  We  do  ratify  and  publisn 
this  our  blessed  father's  decree,  the  rather  because  of  late  in 
some  counties  of  our  kingdom  we  find  that  under  pretence  of 
taking  away  abuses,  there  hath  been  a  general  forbidding  not 
only  of  ordinary  meetings,  but  of  the  feasts  of  the  dedication 
of  churches,  commonly  called  wakes.'*  However,  by  such  a 
popular  prejudice  against  wakes,  and  by  the  intermission  of 
them  in  the  confusions  that  followed,  they  are  now  discon- 
tinued in  many  counties,  especially  in  the  east  and  some  western 
parts  of  England,  but  are  commonly  observed  in  the  north,  and 
in  the  midland  counties  (x). 

III.  Chancel,  % 

Chancel,  cancellus,  seemeth  properly  to  be  so  called  a  can- 
celliSf  from  the  lattice-work  partition  betwixt  the  quire  and  the 
body  of  the  church,  so  framed  as  to  separate  the  one  from  the 
other,  but  not  to  intercept  the  sight. 

By  the  rubric  before  the  Commer  Prayer  it  is  ordained,  that 
the  chancels  shall  remain  as  they  have  done  in  times  past. 

That  is  to  say,  distinguished  from  the  body  of  the  church 
in  manner  aforesaid ;  against  which  distinction  Bucer  (at  the 
time  of  the  Reformation)  inveighed  vehemently,  as  tending  only 
to  magnify  the  priesthood ;  but  though  the  king  and  parlia- 
ment yielded  so  far,  as  to  allow  the  daily  service  to  be  read 
in  the  body  of  the  church,  if  the  ordinary  thought  fit ;  yet 
they  would  not  sufier  the  chancel  itself  to  be  taken  away  or 
altered  (y). 

[[The  chancel  was  originally  known  by  a  variety  of  names, 
one  of  the  most  common  being  fiyif^tt,  or  tribunal ;  and  this  word 
had  also  various  significations,  denoting  sometimes  the  ambo 
or  reading-desk,  sometimes  the  altar,  sometimes  the  seats  or 
thrones  of  the  bishops  and  presbyters,  sometimes  the  whole 
space  where  these  thrones  and  the  altars  stood.  The  name  of 
sanctuary  was  also  applied  to  this  part  of  the  church ;  and  it 
would  seem  in  some  of  the  canons  to  have  borne  the  name  of 
"  chorus,"  whence  is  derived  our  English  "  quire"  or  "  choir." 
The  highest  part  of  the  chancel  had  the  various  names  of 
"  apsis"  "  exedra,*"  "  conchula  bematis,**  all  words  that  signify 
any  arched  or  spherical  building  (z), — Ed.] 

(;r)  Ken.  Par.  Ant.  609—614.  (z)  [Cf.  1  Bingh.  297.1 

0^)  Gibs.  199. 


IV.  AUle. 

1.  Aisle  is  said  to  proceed  from  the  French  word  aile  (ala),  Derivation  or 
a  wing ;  for  that  the  Norman  churches  were  built  in  the  form  ***•  ^^^' 
of  a  cross,  with  a  nave  and  two  wings. 

The  word  nave,  or  naf,  is  a  Saxon  word,  and  signifieth  pro- 
perly the  middle  of  a  wheel,  being  that  part  in  which  the 
spokes  are  fixed ;  and  is  from  thence  transferred  to  signify  the 
body  or  middle  part  of  the  church.  In  like  manner,  the  Ger- 
man nab^  by  an  easy  transmutation  of  the  letters  ft,  /,  and  r,  [  343  ] 
frequent  in  all  kindred  languages,  signifieth  the  vertical  part  of 
a  hill.  With  which  the  word  navel  seemeth  also  to  have  some 
cognation. 

[[Bingham  derives  it  from  vao^y  or  navis^  and  says  it  was  ori- 
ginally a  square  building  between  the  narthex  and  the  sanc- 
tuary or  the  chancel  (a). — Ed]] 

S.  An  aisle  in  a  church  which  hath  time  out  of  mind  be-  Aiiie  a  pri- 
longed  to  a  particular  house,  and  been  maintained  and  repaired  ^nyJ^' 
by  the  owner  of  that  house,  is  part  of  his  frank  tenement ;  and 
the  ordinary  cannot  dispose  of  it,  or  intermeddle  in  it.  And 
the  reason  is,  because  the  law  in  that  case  presumes,  that  the 
aisle  was  erected  by  his  ancestors,  or  those  whose  estate  he 
hath,  and  is  thereupon  particularly  appropriated  to  their  house. 
But  otherwise  it  is,  if  he  hath  only  used  to  sit  and  bury  in  the 
aisle,  and  not  repaired  it;  for  the  constant  sitting  and  burying, 
without  reparation,  doth  not  gain  any  peculiar  property  there- 
in ;  but  the  aisle  being  repaired  at  the  common  charge  of  the 
parish,  the  common  right  of  the  ordinary  takes  place,  and  he 
may,  from  time  to  time,  appoint  whom  he  pleaseth  to  sit 
there  (ft). 

And  in  the  case  of  Corven  and  Pym,  M .  10  Jac,  it  was  re- 
solved, that  albeit  the  freehold  of  the  church  be  in  the  parson, 
yet  if  a  lord  of  the  manor,  or  any  other,  hath  a  house  within 
the  town  or  parish,  and  he  and  all  those  whose  estate  he  hath 
in  the  mansion-house  of  the  manor  or  other  house,  hath  had  a 
seat  in  an  aisle  of  the  church  for  him  and  his  family  only,  and 
have  repaired  it  at  his  proper  charges ;  it  shall  be  intended, 
that  some  of  his  ancestors,  or  of  the  parties  whose  estate  he 
hath,  did  build  and  erect  that  aisle  for  him  and  his  family 
only ;  and  therefore  if  the  ordinary  endeavour  to  remove  him, 
or  place  any  other  there,  he  may  have  a  prohibition  (c). 

And  in  the  case  of  Francis  and  Ley^  H.  12  Jac,  in  the 
Star  Chamber,  it  was  resolved  by  the  court,  that  if  an  inhabit- 
ant and  his  ancestors  only  have  used,  time  out  of  mind,  to  re- 
Eair  an  aisle  in  a  church,  and  to  sit  there  with  his  family  to 
ear  divine  service,  and  to  bury  there ;  this  makes  the  aisle 

(fl)  [Vol.  i.  p.  292.]  (c)  3  Inst.  202. 

(6)  Gib0. 197. 
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proper  and  peculiar  to  his  house^  and  he  cannot  be  displaced 
or  interrupted  by  the  parson,  churchwarden,  or  ordinary  him- 
self: but  the  constant  sitting  and  burying  there,  without  using 
to  repair  it.  doth  not  gain  any  pacutiar  property,  or  pre^mi- 
nence  therein.  And  if  the  aisle  hath  been  used  to  be  repaired 
at  the  charge  of  all  the  parish  in  common,  the  ordinary  may 
then,  from  time  to  time,  appoint  whom  he  pleaseth  to  sit  there, 
notwithstanding  any  usage  to  the  contrary  (jd). 
By  Prcfcrip-  3.  And  the  reason  of  any  person's  property  in  an  aisle,  is 
*'''°*  from  the  prescription  to  repair  and  use  it  alone ;  because  it  is 

[  34^1<  ]  fi^om  thence  presumed,  that  the  aisle  was  erected  by  him  whose 
estate  he  hath,  with  the  assent  of  the  parson,  patron,  and  ordi- 
nary, to  the  intent  to  have  it  only  to  himself  («). 

And  therefore  where  any  person  hath  good  title  to  such 
aisle ;  if  the  ordinary  doth  place  another  person  therein  with 
the  proprietor,  the  proprietor  may  have  his  action  upon  the 
case  against  the  ordinary ;  and  if  he  be  impleaded  in  the  spi- 
ritual court  for  the  same,  a  prohibition  will  lie ;  or  if  any  pri- 
vate person  doth  sit  therein,  or  keep  out  him  that  haUi  the 
right,  or  doth  bury  his  dead  there  without  his  consent ;  an  ac- 
tion upon  the  case  doth  well  lie  for  the  proprietor  (/). 

4.  But  no  such  title  can  be  good,  either  upon  prescription, 
or  upon  any  new  grant  by  a  faculty  from  the  ordinary  to  a 
man  and  his  heirs ;  but  the  aisle  must  always  be  supposed  to 
be  held  in  respect  of  the  house,  and  will  always  go  with  the 
house,  to  him  that  inhabits  it  {g). 


To  gq  with 
the  Hoase. 


Original  of 
Charchyardfl. 


V.  Churchyard. 

1.  Ccemeterium  is  derived  from  xoi|uuia»,  dormio;  and  there- 
fore the  churchyard  is  as  it  were  a  dormitory,  because  the  dead 
bodies  are  said  there  to  sleep  until  the  resurrection  (A). 

As  to  the  original  of  burying  places,  many  writers  have  ob« 
served,  that  at  the  first  erection  of  churches,  no  part  of  the 
adjacent  ground  was  allotted  for  interment  of  the  dead ;  but 
some  place  for  this  purpose  was  appointed  at  a  farther  dis- 
tance. Especially  in  cities  and  populous  towns,  where,  agree- 
ably to  the  old  Roman  law  of  the  Twelve  Tables,  the  place  of 
inhumation  was  without  the  walls,  first  indefinitely  by  the  way 
side,  then  in  some  peculiar  inclosure  assigned  to  that  use. 
Therefore  the  Roman  pontifical,  amongst  oSier  inventions,  is 
in  this  respect  convicted  of  error,  that  it  makes  Pope  Mar- 
cellus  under  the  tyrant  Maxentius  appoint  twenty-five  cnurches 

(d)  Cro.  Jac.  366.  (fi)  2  Inst  489.    See  Vwcial,  3. 

e)  12  Co.  105.  On  the  consecration  of  churchyards, 

y )  Wats.  c.  39.  vide  ante,  pp.  333—335,  and  2  Ought 

(g)  12  Co.  106;    2  Keb.  92;    2    269,  and  foL 
150;  1  Sid.  88. 
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in  Rome  to  bury  martyrs  in«  when  at  that  time  laws  and  cus- 
toms did  forbid  all  burial  within  the  city.  Hence  the  Augus- 
tine monastery  was  built  without  the  walls  of  Canterbury  (as 
£thelbert  and  Augustine  in  both  their  charters  intimate)  that 
it  might  be  a  dormitory  to  them  and  their  successors^  the  kings  r  345  1 
and  archbishops  for  ever.  This  practice  of  remoter  burials 
continued  to  the  age  of  Gregory  the  Great^  when  the  monks 
and  priests  beginning  to  offer  for  souls  departed,  procured 
leave,  for  their  greater  ease  and  profit,  that  a  liberty  of  sepul- 
ture might  be  in  churches  or  in  places  adjoining  to  them. 
This  mercenary  reason  seems  to  be  acknowledged  by  Pope 
Gregory  himself,  whilst  he  allows  that  when  the  parties  de- 
ceasing are  not  burdened  with  heavy  sins,  it  may  then  be  a 
benefit  to  them  to  be  buried  in  churches ;  because  their  firiends 
and  relations,  as  ofWn  as  they  come  to  these  sacred  places, 
seeing  their  graves,  may  remember  them  and  pray  to  God  for 
them.  After  this,  Cuthbert,  Archbishop  of  Canterbury,  brought 
over  from  Rome  this  practice  into  England,  about  the  year 
750 ;  from  which  time  they  date  the  original  of  churchyards 
in  this  island.  This  was  a  sufficient  argument  of  the  learned 
Sir  Henry  Spelman  to  prove  an  inscription  at  Glastonbury  to 
be  a  later  forgery;  because  it  pretends,  domintis  eccksiam 
ipsam  cum  camiterio  dedicarat,  whereas  there  was  no  ceme- 
tery in  England  till  above  700  years  after  the  date  of  that  fic- 
tion. The  practice  of  burying  within  the  churches  did  indeed 
(though  more  rarely)  obtain  before  the  use  of  churchyards ; 
but  was  by  authority  restrained,  when  churchyards  were  fre- 
quent, and  appropriated  to  that  use.  For  among  those  canons 
which  seem  to  have  been  made  before  the  time  of  Edward  the 
Confessor,  the  ninth  bears  this  title,  De  nan  $epeliendo  in  ecde- 
nis ;  and  begins  with  a  confession  that  such  a  custom  had  pre- 
vailed but  must  now  be  reformed,  and  no  such  liberty  allowed 
for  the  future,  unless  the  person  be  a  priest  or  some  holy  man, 
who  by  the  merits  of  his  past  life  mi^ht  deserve  such  a  pecu- 
liar favour.  However,  at  nrst  it  was  me  nave  or  body  of  the 
church,  that  was  permitted  to  be  a  repository  of  the  dead,  and 
chiefly  under  arches  by  the  side  of  the  walls.  Lanfrank,  Arch- 
bishop of  Canterbury,  seems  to  have  been  the  first  who  brought 
up  the  practice  of  vaults  in  chancels,  and  under  the  very  altars, 
when  he  had  rebuilt  the  church  of  Canterbury,  about  the  year 
1075  (i). 

1^"  The  practice  of  sepulture  has  also  varied  with  respect  to 
the  places  where  performed.  In  ancient  times  caves  seem  to 
have  been  in  high  request ;  then  gardens  or  other  private  de- 
mesnes of  proprietors,  inclosed  spaces  out  of  the  walls  or 
towns,  or  by  the  sides  of  roads  {siste  viator) ;  and  finally,  in 
Christian  countries,  churches  and  churchyardsj  where  the  de- 

(t)  Kent.  Tax.  Ant.  592,  693. 
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ceased  could  receive  the  pious  and  charitable  wishes  of  the 
faithful,  who  resorted  thither  on  the  various  calls  of  public 
worship.*'  *'  The  rule  of  law  which  says  that  every  man  has  a 
right  to  be  buried  in  his  own  churchyard  is  to  be  found  most 
certainly  in  many  of  our  authoritative  text  writers  (A). "  It  is 
clear  that  by  the  common  law  the  rector  has  the  freehold  in 
the  churchyard,  qualified  undoubtedly  by  the  rights  of  the  pa- 
rishioners, but  he  may  bring  an  action  for  trespass  if  his  right 
be  unjustly  invaded  (/).— Ed.I 

By  the  15  Ric.  2,  c.  5,  "  Whereas  it  is  contained  in  the  sta- 
tute De  Reliffiosis  (7  Edw.  1,  st.  2),  that  no  religious,  nor 
other  whatsoever  he  be,  do  buy  or  sell,  or  under  colour  of  gift 
or  term,  or  any  other  manner  of  title  whatsoever,  receive  of 
any  man,  or  in  any  manner  by  gift  or  engine  cause  to  be  ap- 

f>ropriated  unto  him  any  lands  or  tenements,  upon  pain  of  for- 
eiture  of  the  same,  whereby  the  said  lands  and  tenements  in 
any  manner  might  come  to  mortmain  ;  and  if  any  religious  or 
any  other  do  against  the  said  statute  by  art  or  engine  in  any 
r  34^;  ]  manner,  that  it  be  lawful  to  the  king  and  to  other  lords,  upon 
the  said  lands  and  tenements  to  enter,  as  in  the  said  statute 
doth  more  fully  appear ;  and  now  of  late  by  subtle  imagination, 
and  by  art  and  engine,  some  religious  persons,  parsons,  vicars, 
and  other  spiritual  persons,  have  entered  in  divers  lands  and 
tenements  which  be  adjoining  to  their  churches,  and  of  the 
same,  by  sufferance  and  assent  of  the  tenants,  have  made 
churchyards,  and  by  bulls  of  the  bishop  of  Rome  have  dedi- 
cated and  hallowed  the  same,  and  in  them  do  make  continually 
f)arochial  burying  without  licence  of  the  king  and  of  the  chief 
ords ;  therefore  it  is  declared  in  this  parliament,  that  it  is 
manifestly  within  the  compass  of  the  said  statute." 
v^Kf.  ^*  By  ^  constitution  of  Archbishop  Winchelsea,  the  parish- 

ioners shall  repair  the  fence  of  the  churchyard  at  their  own 
charge  (iw). 

And  Lord  Coke  says,  that  the  parishioners  ought  to  repair 
the  inclosure  of  the  churchyard,  because  the  bodies  of  the 
more  common  sort  are  buried  there,  and  for  the  preservation 
of  the  burials  of  those  that  were  or  should  have  been,  while 
they  lived,  the  temples  of  the  Holy  Ghost  (n). 

And  if  the  churchyard  be  not  decently  inclosed,  the  church, 
which  is  God's  house,  cannot  decently  be  kept ;  and  therefore 
this  the  parishioners  ought  to  do,  by  custom  known  and  ap- 
proved ;  and  the  conusance  thereof  belongeth  to  the  ecclesias- 
tical court  (o). 

But  nevertheless,  if  the  owners  of  lands  adjoining  to  the 
churchyard,  have  used  time  out  of  mind  to  repair  so  much  of 
the  fence  thereof,  as  adjoineth  to  their  ground ;  such  custom 

(k)  [Lord  Stowell,  2  Consist  349 ;        (m)  Lind.  253. 
see  also  Sttrtal.]  (n)  2  Inst.  489. 

(/)  [1  Curteis,  p.  260.]  (o)  Ibid. 


is  a  good  custom;   and  the  churchwardens  have  an  action 
against  them  at  the  common  law  for  the  same  (p). 

By  Can.  85, ''  The  churchwardens  or  questmen  shall  take 
care,  that  the  churchyards  be  well  and  sufficiently  repaired, 
fenced,  and  maintained  with  walls,  rails  or  pales,  as  have  been 
in  each  place  accustomed,  at  their  charges  unto  whom  by  law 
the  same  appertaineth." 

By  the  statute  of  Circumspect^  agatisy  13  Edw.  1,  st.  4, 
intituled,  certain  cases  wherein  the  king*s  prohibition  doth  not 
lie,  "  If  prelates  do  punish  for  leaving  the  churchyard  unclosed, 
the  spiritual  judge  shall  have  power  to  take  knowledge,  not- 
withstanding the  king's  prohibition." 

Nevertheless,  if  the  churchwardens  sue  a  person  in  the 
Court  Christian,  supposing  by  their  libel,  that  he  and  all  they  [  347  ] 
whose  estate  he  hath  in  certain  land  next  adjoining  to  the 
churchyard,  have  used  time  out  of  mind  to  repair  all  the  fences 
of  the  churchyard  which  are  next  adjoining  to  the  said  land,  a 

{>rohibition  will  lie ;  for  this  ought  to  be  tried  at  the  common 
aw,  inasmuch  as  this  is  to  charge  a  temporal  inheritance  {q). 

[[The  churchwardens,  by  virtue  of  their  office,  are  bound  to 
see  that  the  footpaths  are  kept  in  proper  order,  and  the  fences 
in  repair  (r). — Ed.]] 

3.  '^  Seeing  it  is  prohibited  by  the  law  both  ecclesiastical 
and  secular,  for  laymen  to  have  power  to  dispose  of  things  ec-  Trees, 
clesiastical ;  in  order  therefore  tliat  the  scandal  of  such  usur- 
pation may  be  utterly  abolished,  whereby  certain  parishioners 
of  the  parishes  within  our  province,  not  knowing  the  limits  of 
their  own  power,  or  rather  not  regarding  the  same,  have  cut 
down,  or  rooted  up  the  trees,  or  mowed  the  grass  growing  in 
the  churchyards  of  the  churches  or  chapels  of  our  said  pro- 
vince, against  the  will  of  the  rectors  or  vicars  of  such  churches 
or  chapels,  or  others  deputed  by  them  for  the  custody  or  cure 
thereof,  and  have  sacrilegiously  applied  the  same  to  their  own 
use,  or  to  the  use  of  the  churches,  or  of  other  persons,  at  their 
will  and  pleasure ;  from  whence  peril  of  souls,  contentions, 
and  grievous  scandals  do  arise  betwixt  the  ministers  of  such 
churches  and  their  parishioners  :  we  do  declare  by  the  autho- 
rity of  the  present  council,  that  persons  guilty  of  such  con- 
temnt  shall  incur  the  sentence  of  the  greater  excommunication, 
until  they  shall  make  sufficient  amends  and  satisfaction  (s)" 

Against  the  will  of  the  Rectors  or  Vicars.^ — This  is,  in 
churches  where  there  is  a  rector  only,  or  a  vicar  only.  But  if 
in  the  same  church  there  be  both  rector  and  vicar,  it  may  be 
doubted  (says  Lindwood)  to  whether  of  them  the  trees  or 
grass  shall  belong.   But  I  suppose  (says  he)  they  shall  belong 

(p)  2  RoUe's  Abr.  287 ;  Gibs.  194.        (r)  [1  Curteis,  621.] 
(q)  2  Rolle's  Abr.  287 ;  [6  East,        {$)  Stratford,  Lindw.  267. 
315.] 
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to  the  rector ;  unless  in  the  endowment  of  the  vicarage  they 
shall  be  otherwise  assigned  (0- 

In  Bellamys  case,  M.  13  Jac,  this  point,  unto  which  of  the 
two  the  trees  do  belong,  was  considered  but  not  determined ; 
where  the  vicar  sued  the  parson  impropriate  in  the  spiritual 
court,  for  cutting  them  down ;  and  the  suit  being  for  damages, 
and  an  action  of  trespass  lying  at  common  law,  a  prohibition 
was  granted,  and  afterwards  upon  the  same  grounds  a  consul- 
tation denied :  but  what  became  of  the  main  point,  that  is,  to 
whom  the  trees  of  right  belonged,  appears  not;  only  RoUe 
seems  to  make  the  right  turn  upon  this,  that  they  did  belong 
to  him  who  is  bound  to  repair ;  which  determination  agrees 
well  with  what  is  said  in  the  statute  here  following,  namely, 
[  348  ]  that  the  parson  shall  not  cut  them  down,  but  when  the  chancel 
wants  reparation  (u). 

Or  to  the  use  of  the  Churches.'\ — That  is,  to  the  use  of  the 
fabric  of  the  church ;  which  it  is  not  lawful  to  do,  without  the 
consent  of  the  rector  or  vicar  to  whom  they  belong.  And  it  is 
very  reasonable,  that  neither  rector  nor  vicar  do  fell  such  trees 
but  for  evident  necessity  of  the  reparation  of  the  manse  of  the 
rectory,  or  of  the  chancel.  But  if  the  nave  of  the  church 
want  repairing,  the  rector  or  vicar  will  do  well  (says  Lindwood) 
not  to  be  difficult  in  granting  leave  to  cut  down  one  or  two  for 
that  use  (x). 

By  the  35  Edw.  1,  st.  8,  intitled,  Statutum  ne  rector  proster^ 
nat  arbores  in  ccBtniterio :  ''  Because  we  do  understand,  that 
controversies  do  oftimes  grow  between  parsons  of  churches  and 
their  parishioners,  touching  trees  growing  in  the  churchyard, 
both  of  them  pretending  that  they  do  belong  unto  themselves ; 
we  have  thought  it  good,  rather  to  decide  this  controversy  by 
writing  than  by  statute.  Forasmuch  as  a  churchyard  that  is 
dedicated  is  the  soil  of  a  church,  and  whatsoever  is  planted 
belongeth  to  the  soil ;  it  must  needs  follow,  that  those  trees 
which  be  growing  in  the  churchvard  are  to  be  reckoned 
amongst  the  goods  of  the  church,  the  which  laymen  have  no 
authority  to  dispose ;  but  as  the  Holy  Scripture  doth  testify, 
the  charge  of  them  is  committed  only  to  priests  to  be  disposed 
of :  And  vet  seeing  those  trees  be  often  planted  to  defend  the 
force  of  the  wind  from  hurting  the  church ;  we  do  prohibit  the 
parsons  of  the  church,  that  they  do  not  presume  to  fell  them 
down  unadvisedly,  but  when  the  chancel  of  the  church  doth 
want  necessary  reparation :  neither  shall  they  be  converted  to 
any  other  use,  except  the  body  of  the  church  doth  needjlike 
repair ;  in  which  the  parsons  of  their  charity  shall  do  well  to 
relieve  the  parishioners,  with  bestowing  upon  them  the  same 

(0   Lindw.267.  208. 

(tt)  2  RoUe's  Abr.  337;  Gibs.  207,      (x)  Lindw.  267. 
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trees ;  which  we  will  not  command  to  be  done^  but  we  will 
commend  it  when  it  is  done/' 

Rather  to  decide  this  Controversy  by  Writing  than  by 
Statute*] — And  therefore  Lord  Coke  calls  this  law  a  treatise 
only ;  and  addS;  that  it  is  but  a  declaration  of  the  common 
law  (y). 

But  whtn  the  Chancel  oj  the  Church  doth  want  necessary 
Reparations.'] — If  it  appear  that  the  person  whose  right  they 
are,  intends  to  cut  them  down  for  otner  purposes ;  a  prohi* 
bition  will  be  granted,  to  hinder  waste :  and  so  likewise  to 
hinder  the  cutting  down  of  such  trees  in  the  churchyard,  as 
are  for  the  defence  of  the  church.  And  if  the  trees  be  actually  [  349  ] 
cut  down  by  any  person  for  other  use  than  is  here  specified ; 
it  is  thought  that  he  may  be  indicted  and  fined  upon  this  sta* 
tute  (jt^. 

In  the  case  of  Strachy  and  Francis^  November  12,  1741,  a 
motion  was  made  on  behalf  of  the  plaintiff,  who  was  patron 
of  the  living,  against  the  rector,  for  an  injunction  to  stay  waste, 
in  cutting  down  timber  in  the  churchyard.  By  the  Lord 
Chancellor  Hardwicke :  A  rector  may  cut  down  timber  for  the 
repairs  of  the  parsonage  house  or  the  chancel,  but  not  for  any 
common  purpose  ;  aiid  this  he  may  be  justified  in  doing  under 
the  statute  of  35  £dw.  1.  If  it  is  the  custom  of  the  country, 
he  may  cut  down  underwood  for  any  purpose ;  but  if  he  grubs 
it  up,  it  is  waste.  He  may  cut  down  timber  likewise  for  re- 
pairing any  old  pews  that  belong  to  the  rectory ;  and  he  is 
also  entitled  to  botes  for  repairing  barns  and  outhouses  be- 
longing to  the  parsonage.  An  injunction  was  granted  till  the 
hearing  of  the  cause,  to  stay  the  rector  from  cutting  down 
timber,  except  in  the  particular  instances  before  mentioned  (a). 

So  an  injunction  was  granted  to  stay  waste,  against  the 
widow  of  a  rector,  at  the  suit  of  the  patroness  during  va- 
cancy (fi).  And  may  be  had  by  the  attorney-general  against 
a  bishop,  for  opening  mines,  or  selling  large  quantities  of  tim- 
ber ;  but  the  patron  cannot  pray  an  account  of  the  profits  for 
his  own  benefit  (c). 

4.  Although  the  church  and  churchyard  be  the  parson's  and  Way. 
be  consecrated;   yet  a  man  may  prescribe  to   have   a  way 
through  the  church  or  churchyard  (d  ). 

5.  No  one  can  make  a  private  door  into  the  churchyard.  Door, 
without  the  consent  of  the  minister  whose  freehold  the  church- 
yard is,  and  a  faculty  also  from  the  bishop  for  the  same  (e). 

6.  H.   13  Geo.  2.      The  Rector  and  Parishioners  of  St,  Bniiding 
George's  Uanover-square  against  Steuart,    The  parish  was  ■«*"**• 

(y)  Gibs.  208.  itone, 

{z)  11  Co.  49;  Gibs.  208.  (c)  Knight  v.  Mosely,  Amb.  176. 

(fl)  2  Atkyns,  217.  (d)  2  RoUe's  Abr.  265. 

(6)  2  Br.  552,  Eo^kins  v.  Feather-        (e)  Far.  L.  88,  89. 
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Boundary. 


cited  to  appear  in  the  Bishop  of  London's  court,  to  show 
cause  why  a  licence  should  not  be  granted  to  Mr.  Steuart,  to 
erect  a  charity  school  on  part  of  the  churchyard.  And  upon 
motion  of  the  rector  and  parishioners^  a  prohibition  was 
granted ;  for  the  ecclesiastical  court  hath  nothing  to  do  with 
this^  and  cannot  compel  them  without  their  consent  (/). 

7.  E.  8  Geo.  2.  Pew  against  the  Churchwardens  of  Sl 
Mary  Rotherhithe.  Pew  was  libelled  against  in  the  spiritual 
courts  for  nuisance  and  encroachment  on  the  churchyard ;  to 
which  he  pleaded  that  he  was  the  owner  of  four  tenements, 
which  formerly  stood  on  the  ground  in  question,  and  that  his 
present  building  was  upon  the  old  foundation,  and  did  not  pro- 
ject further.  And  this  not  being  a  matter  properly  triable 
there,  a  prohibition  was  granted.  For  though  interrupting  the 
use  of  a  church  yard,  as  a  church  yard,  is  properly  cogni- 
zable in  the  ecclesiastical  court ;  yet  the  bounds  of  it,  whicn  is 
matter  of  freehold,  ought  not  to  be  determined  there  (^). 

E.  9  Will.  Hilliard  SLud  Jefferson.  A  parson  libelled  against 
the  defendant  in  the  spiritual  court  of  York,  for  having  cut  elms 
in  the  churchyard ;  and  a  prohibition  was  granted  upon  sug- 
gestion that  they  grew  on  his  freehold  (A). 
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VI. — Repairs. 

1.  Anciently,  the  bishops  had  the  whole  tithes  of  the  diocese; 
a  fourth  part  of  which,  in  every  parish,  was  to  be  applied  to  the 
repairs  of  the  church ;  but  upon  a  release  of  this  interest  to  the 
rectors,  they  were  consequently  ajcquitted  of  the  repairs  of  the 
churches  (i). 

2.  And  by  the  canon  law,  the  repair  of  the  church  belongeth 
to  him  who  receiveth  this  fourth  part,  that  is,  to  the  rector,  and 
not  to  the  parishioners  (A). 

3.  But  custom  (that  is,  the  common  law)  transferreth  the 
burden  of  reparation,  at  least  of  the  nave  of  the  church,  upon 
the  parishioners,  and  likewise  sometimes  of  the  chancel,  as 
particularly  in  the  city  of  London  in  many  churches  there,  and 
this  custom  the  parishioners  may  be  compelled  to  observe, 
where  such  custom  is  (/).  Where  there  is  no  such  custom,  per 
Holt,  C.  J.,  the  parson  is  to  repair  the  chancel  (m). 

4.  But,  generally,  the  parson  is  bound  to  repair  the  chancel. 
Not  because  the  freehold  is  in  him,  for  so  is  the  freehold  of  the 
church ;  but  by  the  custom  of  England,  which  hath  allotted 


(/)  Str.  1126. 
{b)  Str.  1013. 

(A)  L.  Raym.  212.   On  Arrests  in 
Churchyards,  po%tj  X.388i 


(t)  Degge^  part  1,  c.  12. 
{k)  1  Sdk.  164. 
(/)  Lindw.  53. 
(m)  1  Raym.  59. 


lot' 
laton. 


Ourcf).  351 

the  repairs  of  the  chancel  to  the  parson,  and  the  repairs  of  the 
church  to  the  parishioners;  yet  so,  that  if  the  custom  hath 
been  for  the  parish,  or  the  estate  of  a  particular  person  to 
repair  the  chancel,  that  custom  shall  be  good;  which  is  plainly 
intimated  by  Lindwood  as  the  law  of  the  church,  and  is  also 
confirmed  by  the  common  law  in  the  books  of  reports.  But  as 
to  the  obligation  resting  upon  the  parson,  or  upon  tlie  vicar, 
concerning  that,  the  books  of  common  law  say  nothing ;  and 
so  it  is  wholly  left  upon  that  foot  on  which  the  law  of  the 
church  hath  placed  it  (ji). 

5.  As  tq  the  vicars,  it  is  ordained  by  a  constitution  of  Arch-  SomeUmet 
bishop  Winchelsea,  that  the  chancel  shall  be  repaired  by  the  ^^  ****  ^^^*^' 
rectors  and  vicars,  or  others  to  whom  such  repair  belongeth(o). 

Whereupon  Lindwood  observeth,  that  where  there  is  both 
rector  and  vicar  in  the  same  church,  they  shall  contribute  in 
proportion  to  their  benefice  (p). 

Which  is  to  be  understood,  where  there  is  not  a  certain 
direction,  order,  or  custom,  unto  which  of  them  such  reparation 
should  appertain  {g). 

6.  And  as.  rectors  or  spiritual  persons,  so  also  impropriators,  By  lar 
are  bound  of  common  right  to  repair  the  chancels.  This  doc-  p*^*^?"*' 
trine  (under  the  limitations  expressed  in  the  foregoing  article) 

is  clear  and  uncontested;  the  only  difficulty  hath  been,  in  what 
manner  they  shall  be  compelled  to  do  it ;  whether  by  spiritual 
censures  only,  in  like  manner  as  the  parishioners  are  compelled 
to  contribute  to  the  repairs  of  the  church,  since  impropriations 
are  now  become  lay  fees ;  or  whether  by  sequestrations  (as  in- 
cumbents, and,  as  it  should  seem,  spiritual  impropriators  of  all 
kinds,  may  be  compelled)  (r). 

As  to  this,  it  is  said  to  ha^e  been  the  opinion  of  the  Court  of 
Common  Pleas,  that  the  spiritual  court  may  grant  sequestration 
upon  an  impropriate  parsonage  for  not  repairing  the  chancel («). 
Yet  by  another  book  it  is  said,  that  the  Court  of  Common  Pleas 
did  incline  that  there  could  be  no  sequestration ;  for  being  made 
lay  fee,  the  impropriation  was  out  of  the  jurisdiction  of  the 
Court  Christian,  and  they  were  only  to  proceed  against  the  par- 
son as  against  another  layman  for  not  repairing  the  church  (t). 
And  by  the  same  case,  as  reported  2  Mod.  257,  it  is  said,  that 
the  whole  court,  except  Atkins,  were  of  that  opinion  (u). 

On  the  contrary.  Dr.  Gibson  observeth,  that  impropriations   [  352  ] 
before  they  became  lay  fees,  were  undoubtedly  liable  to  seques- 
tration :  that  the  king  was  to  enjoy  them  in  the  same  manner 
as  the  religious  had  done,  and  nothing  was  conveyed  to  the 
king  at  the  dissolution  of  monasteries  but  what  the  religious 

(n)  Gibs.  199 ;  IPense  v.  Prouse,        (r)  Gibs.  199. 
1  Raym.  59.]  («)   M.  29  Car.  2,  3  Keb.  829. 

(o)  Lind.  253.  (0   T.  22  Car.  2,  2  Vcntr.  35. 

(/>)  Ibid,  (tt)  Wats.  c.  39.    Sec  flyyroyvia^ 

(9)  Ibid,  .  lion,  III. 
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had  enjoyed,  that  is,  the  profits  over  and  above  the  finding  of 
divine  sei*vice,  and  the  repairing  of  the  chancel,  and  other  ec- 
clesiastical burdens ;  and  the  general  saving  (he  says)  in  the 
31  Hen.  8,  c.  13,  may  be  well  extended  to  a  saving  of  the  right 
of  the  ordinary  in  this  particular,  which  right  he  undoubtedly 
had  by  the  law  and  practice  of  the  church,  which  said  right  is 
not  abrogated  by  any  statute  whatsoever  (x). 

And  he  observeth  further  these  things:  1.  That  although 
(as  was  expressly  alleged  in  the  two  cases  above  referred  to) 
this  power  hath  been  fi-equently  exercised  by  the  spiritual 
courts ;  yet  no  instances  do  appear,  before  these,  of  any  oppo- 
sition made.  2.  That  in  both  the  said  instances,  judgment 
was  given,  not  upon  the  matter  or  point  in  hand,  but  upon 
errors  found  in  the  pleadings.  3.  That  one  argument  against 
the  allowing  the  ordinary  such  jurisdiction,  was  ab  inconve- 
nientiy  that  such  allowance  would  be  a  step  towards  giving 
ordinaries  a  power  to  augment  vicarages ;  as  they  might  have 
done,  and  frequently  did,  before  the  dissolution  (y). 

Where  there  are  more  impropriators  than  one  (as  is  very 
fi-equently  the  case)  and  the  prosecution  is  to  be  carried  on  by 
the  churchwardens  to  compel  them  to  repair,  it  seemeth  ad- 
visable for  the  churchwardens  first  to  call  a  vestry,  and  there 
(after  having  made  a  rate  for  the  repair  of  the  church  and  other 
expenses  necessary  in  the  execution  of  their  office)  that  the 
vestry  do  make  an  order  for  the  churchwardens  to  prosecute 
the  impropriators  at  the  parish  expense.  In  which  prosecution, 
the  court  will  not  setde  the  proportion  amongst  the  impropri- 
ators, but  admonish  all  who  are  made  parties  to  the  suit  to 
repair  the  chancel,  under  pain  of  excommunication.  Nor  will 
it  be  necessary  to  make  every  impropriator  a  party,  but  only  to 
prove  that  the  parties  prosecuted  have  received  tithes  or  other 
profits  belonging  to  the  rectory  sufficient  to  repair  it;  and  they 
must  settle  the  proportion  amongst  themselves.  For  it  is  not 
a  suit  against  them  for  a  sum  of  money,  but  for  a  neglect  of  the 
duty  which  is  incumbent  on  all  of  them.  Though  it  may  be 
advisable  to  make  as  many  of  them  parties  as  can  be  come  at 
with  certainty. 
[  353  ]  7.  Repairing  of  the  chancel  is  a  discharge  from  contributing 
to  the  repairs  of  the  church.  This  is  supposed  to  be  the  known 
law  of  the  church  in  the  gloss  of  John  de  Athon,  upon  a  con- 
stitution of  Othobon  (hereafter  mentioned)  for  the  reparation 
of  chancels ;  and  is  also  evident  from  the  ground  of  the  re- 
spective obligations  upon  parson  and  parishioners  to  repair, 
the  first  the  chancel,  the  second  the  church  ;  which  was  evi- 
dently a  division  of  the  burden,  and  by  consequence,  a  mutual 
disengaging  of  each  from  that  part  which  the  other  took.  And 
therefore,  as  it  was  declared  in  Serjeant  Davies's  case  {z),  that 

(m)  Gibs.  199.  (I)  2  RoUe'B  Rep,  2U. 

(y)  IWd.  ^ 
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Repain  of 
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there  could  be  no  doubt  but  the  impropriator  was  rateable  to 
the  church,  for  lands  which  were  not  parcel  of  the  parsonage, 
notwithstanding  his  obligation,  as  parson,  to  repair  the  chan- 
cel; so,  when  this  plea  of  the  farmer  of  an  impropriation  (a),  to 
be  exempt  from  the  parish  rate  because  he  repaired  the  chancel, 
was  refused  in  the  spiritual  court,  it  must  probably  have  been 
a  plea  ofiered  to  exempt  other  possessions  also  from  church 
rates  (6). 

[[The  sequestrator  of  a  rectory  is  bound  to  keep  the  chancel 
in  repair  (c).  A  suit  was  brought  by  the  churchwardens  of 
Clare,  in  the  diocese  of  Norwich,  against  the  Bishop  of  Ely, 
as  impropriator  of  a  portion  of  the  great  tithes,  to  compel  him 
to  repair  the  chancel.  The  bishop  pleaded,  that  from  time 
immemorial  the  parishioners  had  by  custom  repaired  the  chan- 
cel. A  prohibition  was  granted  to  try  the  issue  by  jury,  and 
their  verdict  was  in  favour  of  the  bishop.  Sir  John  Nicholl 
held  the  finding  of  the  jury  decisive  of  the  case,  and  that  custom 
controlled  in  this  instance  the  general  law, — ^that  the  parson 
repairs  the  chancel  (rf).    See  1  &  2  Vict.  c.  106,  s.  54. — Ed.)] 

8.  If  there  be  a  chapel  of  ease  within  a  parish,  and  some  lupairinc  % 
part  of  the  parish  have  used,  time  out  of  mind  alone,  without  2lf*no^i)i»- 
others  of  the  parishioners,  to  repair  the  chapel  of  ease,  and  f^'^x*  ^" , 

1  1*.  1  *  iiiii't  the  Repair  of 

there  to  hear  service,  and  to  marry,  and  all  other  thmgs,  but  the  chnrch. 
only  they  bury  at  the  mother  church,  yet  they  shall  not  be  dis- 
charged of  the  reparation  of  the  mother  church,  but  ought  to 
contribute  thereto,  for  the  chapel  was  ordained  only  for  their 
ease  (e). 

So  in  the  said  case,  if  the  inhabitants  who  have  used  to 
repair  the  chapel,  prescribe  that  they  have,  time  out  of  mind, 
used  to  repair  the  chapel,  and  by  reason  thereof  have  been 
discharged  of  the  reparation  of  the  mother  church,  yet  this 
shall  not  discharge  them  of  the  reparation  of  the  mother  church, 
for  that  is  not  any  direct  prescription  to  be  discharged  there- 
of, but  it  is  by  reason  thereof  a  prescription  for  the  reparation 
of  the  chapel  (/). 

If  the  chapel  be  three  miles  distant  from  the  mother  church, 
and  the  inhabitants  who  have  used  to  come  to  the  chapel  have 
used  always  to  repair  the  chapel,  and  there  marry  and  bury, 
and  have  never  within  sixty  years  been  charged  to  the  repair 
of  the  mother  church,  yet  this  is  not  any  cause  to  have  a  pro- 
hibition, but  they  ought  to  show  in  the  spiritual  court  their 
exemption,  if  they  have  any,  upon  the  endowment  (g). 

(a)  2  Keb.  730,  742.  suit  for  not  repairing  tbe  chancel, 

(b)  Gibs.  199,  200.  cited  by  Sir  J.  Nicholl;   MSS.;  3 

(c)  [Per  Lord  Stowell,  1  Consist    PhilL  90.-~£d.] 

312,  The  Bishop  of  Elt/  v.  Gibbons  (e)  2  Rollers  Abr.  289. 

and  Goody. 2  (  f)  2  Rolle's  Abr.  290. 

(d)  [4  Hagg.  162,  Leger  and  Hill  (g)  Ibid. 
V.  Dean  and  Chapter  tf  Chkhester  ; 

qq2 
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But  if  the  inhabitants  of  a  chapelry  prescribe  to  be  discharged 
time  out  of  mind  of  the  reparation  of  the  mother  churchy  and 
they  are  sued  for  the  reparation  of  the  mother  church,  a  prohi- 
bition lieth  upon  this  surmise  (i). 

If  there  be  a  parish  church  and  chapel  of  ease  within  the 
same  parish,  and  the  chapel  of  ease  hath  time  out  of  mind  had 
all  spiritual  rights,  except  sepulture,  and  this  hath  been  used 
to  be  done  at  the  parish  church,  and  therefore  they  who  have 
used  to  go  to  the  chapel  of  ease  have  used  time  out  of  mind  to 
repair  a  part  of  the  wall  of  the  churchyard  of  the  parish  church, 
and  in  consideration  thereof,  and  because  that  they  who  are  of 
the  chapel  of  ease  have  used  time  out  of  mind  to  repair  the 
chapel  of  ease  at  their  own  costs,  they  have  been  time  out  of 
mind  discharged  of  the  reparation  of  the  parish  church,  this  is 
a  good  prescription ;  and  therefore  if  they  be  sued  in  the  spi- 
ritual cpurt  to  repair  the  parish  church,  a  prohibition  lieth  (A). 
If  the  chapel  of  ease  hath  used  time  out  of  mind  to  have  all 
divine  services  except  burial,  and  the  inhabitants  within  the 
chapelry  have  likewise  always  repaired  the  chapel,  and  pre- 
scribe in  consideration  of  3^.  id.  a  year  to  be  paid  for  the 
reparation  of  the  mother  church  to  be  discharged  of  the  repa- 
ration of  the  mother  church ;  if  the  inhabitants  of  the  chapelry 
are  sued  for  the  reparation  of  the  mother  church,  a  prohibition 
lieth  upon  this  modus  (/). 

T.  1  Will.  Ball  and  Cross.  The  inhabitants  of  a  chapelry 
within  a  parish  were  prosecuted  in  the  ecclesiastical  court  for 
not  paying  towards  the  repairs  of  the  parish  church ;  and  the 
case  was,  those  of  tlie  chapelry  never  had  contributed,  but 
always  buried  in  the  mother  church,  till  about  Henry  the 
Eighth's  time  the  bishop  was  prevailed  on  to  consecrate  them 
a  burial  place,  in  consideration  of  which  they  agreed  to  pay 
towards  the  repair  of  the  mother  church.  All  which  appeared 
upon  the  libel.  And  it  was  held  by  Holt,  Chief  Justice,  that 
those  of  a  chapelry  may  prescribe  to  be  exempt  from  repairing 
the  mother  church,  as  where  it  buries  and  christens  within  it- 
self, and  hath  never  contributed  to  the  mother  church ;  for  in 
that  case  it  shall  be  intended  coeval  and  not  a  latter  erection 
in  ease  of  those  in  the  chapelry;  but  here  it  appears  that  the 
chapel  could  be  only  an  erection  in  ease  and  favour  of  them 
of  tne  chapelry,  for  they  of  the  chapelry  buried  at  the  mother 

[  355  ]  church  till  Henry  the  Eighth^s  time,  and  then  undertook  to 
contribute  to  the  repairs  of  the  mother  church  (m). 

Churches  9.  If  two  churchcs  be  united,  the  repairs  of  the  several 

u)"  bt^Ve-**''    churches  shall  be  made  as  they  were  before  the  union  (n). 

E^cietiuticai       10«  "  The  archdeacon  shall  cause  chancels  to  be  repaired 

jadge  »hiiii     by  those  who  are  bound  thereunto  (o)/' 

cause  the  Re-  ^ 

SSni  ***  ^  (0  2  RoUe'a  Abr.  290.  (w)  1  Salk.  164, 165. 

(k)  Ibid.  in)  Degge,  P.  1,  c.  12. 

(0  Ibid.  (o)  OthoboD,  Atk  112. 
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**  We  injoin  the  archdeacons  and  their  ofRcials,  that  in  the 
visitation  of  churches,  they  have  a  diligent  regard  to  the  fabrick 
of  the  church,  and  especially  of  the  chancel,  to  see  if  they  want 
repair:  and  if  they  find  any  defects  of  that  kind,  they  shall 
limit  a  certain  time  under  a  penalty,  within  which  they  shall 
be  repaired.  Also  they  shall  inquire  by  themselves  or  their 
officials  in  the  parishes  where  they  visit,  if  there  be  ought  in 
things  or  persons  which  wanteth  to  be  corrected  ;  and  if  they 
shall  find  any  such,  they  shall  correct  the  same  either  then  or 
in  the  next  chapter  (jp)." 

Fabric.l — Tne  fabric  of  the  church  consisteth  of  the  walls, 
windows,  and  covering  (a). 

Under  a  Penalty,'] — Where  the  penalty  is  not  limited,  the 
same  is  arbitrary  (saith  Lindwood):  but  this  cannot  intend  here 
(he  says)  the  penalty  of  excommunication;  inasmuch  as  it  con- 
cerneth  the  parishioners  ut  universos,  as  a  body  or  whole 
society,  who  are  bound  to  the  fabric  of  the  body  of  the  church : 
For  the  pain  of  excommunication  is  not  inflicted  upon  a  whole 
body  together,  although  it  may  be  inflicted  upon  every  person 
severally,  who  shall  be  culpable  in  that  behalf.  And  the  same 
may  be  observed  as  to  the  penalty  of  suspension ;  which  can- 
not fall  upon  the  parishioners  as  a  community  or  collective 
body.  Yet  the  archdeacon  in  this  case,  if  the  effect  be  enor- 
mous, may  enjoin  a  penalty,  that  after  the  limited  time  shall  be 
expired,  divine  service  shall  not  be  performed  in  the  church, 
until  competent  reparation  shall  be  made :  so  that  the  parish- 
ioners may  be  punished  by  sus]^nsion  or  interdict  of  the  place. 
But  if  there  are  any  particular  persons  who  are  bound  to  con- 
tribute towards  the  repair,  and  although  they  be  able,  are  not 
willing,  or  do  neglect  the  same ;  such  persons  may  be  com- 
pelled by  a  monition  to  such  contribution,  under  pain  of  ex- 
communication :  that  so  the  church  may  not  continue  for  a 
long  time  unrepaired  through  their  default  (r). 

But  this  was  before  the  time  that  churchwardens  had  the 
special  charge  of  the  repairs  of  the  church :  And  it  seemeth 
now,  that  the  process  shall  issue  against  the  churchwardens,   [  356  ] 
and  that  they  may  be  excommunicated  for  disobedience. 

[[The  Ecclesiastical  Court  had  only  this  power  to  compel  the 
repairing,  not  the  building  of  a  church  (s).  But  see  Cfltirc^ 
TBitittS^  for  the  recent  decision  of  the  King's  Bench,  which 
seems  directly  opposed  to  this  doctrine. — Ed.^ 

*'  Forasmuch  as  archdeacons  and  other  ordinaries  in  their 
visitations,  finding  defects  as  well  in  the  churches  as  in  the 
ornaments  thereof,  and  the  fences  of  the  churchyard,  and  in  the 
houses  of  the  incumbent,  do  command  them  to  be  repaired 
under  pecuniary  penalties ;  and  from  those  who  do  not  obey 

(p)  Reynolds,  Lind.  63.  (r)  Ibid. 

(q)  Lindw.53.  («)  [1  Raymond,  112.] 
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vestry,  and  then  have  them  read  and  signed.  And  agreeable 
thereuntOi  a  petition  to  the  ordinary  for  a  faculty  (setting  forth 
the  particulars)  should  be  drawn  up  and  signed  by  the  minis- 
ter, churchwardens  and  parishioners  present  and  approving 
thereof.  Whereupon  the  ordinary  will  issue  a  monition,  to 
cite  all  persons  concerned,  to  show  cause  why  a  faculty  should 
not  be  granted.  Upon  the  return  of  which  citation,  if  no  cause 
or  not  sufficient  cause  is  showed,  the  ordinary  will  proceed  to 
grant  a  faculty  as  is  desired,  and  as  to  him  shall  seem  good. 


VII.  Church  Seat. 


Origlaal  of 
the  dlilinot 
Property  in 
Seals. 


1.  Before  the  age  of  the  Reformation,  no  seats  were  allowed, 
nor  any  distinct  apartment  in  the  church  assigned  to  distinct 
inhabitants,  except  for  some  very  great  persons.  The  seats 
that  were,  were  moveable,  and  the  property  of  the  incumbent, 
and  so  in  all  respects  at  his  disposal.  Many  wills  of  incum- 
bents are  to  be  seen,  whereby  theynlid  of  old  bequeath  the  seats 
in  the  church  to  their  successors  or  others  as  they  thought  fit. 
Athon  and  Lindwood  are  silent  in  the  case.  The  common 
law  books  mention  but  two  or  three  cases  before  this  time,  and 
those  relating  to  the  chancels,  and  seats  of  persons  of  great 
quality  (c). 

[[It  is  clearly  the  law  on  this  subject,  that  a  parishioner  has 
a  right  to  a  seat  without  paying  for  it(c?). — Ed. J 

2.  And  generally,  the  seats  in  churches  are  to  be  built  and 
repaired  as  the  church  is  to  be,  at  the  general  charge  of  the 
parishioners,  unless  any  particular  person  be  chargeable  to  do 
the  same  by  prescription  {e), 

[[By  the  general  law,  repairs  are  to  be  done  by  the  land- 
owners of  the  parish  or  chapelry  (/). — Ed.] 

3.  And  although  the  freehold  of  the  body  of.  the  church  be 
in  the  incumbent  thereof,  and  the  seats  therein  be  fixed  to  the 
freehold ;  yet  because  that  the  church  is  dedicated  to  the  ser- 
vice of  God,  and  is  for  the  use  of  the  inhabitants,  and  the  seats 
are  erected  for  their  more  convenient  attending  upon  divine 
service,  the  use  of  them  is  common  to  all  the  people  that  pay 
to  the  repair  thereof.  And  for  this  reason,  if  any  seat,  though 
affixed  to  the  church,  be  taken  away  by  a  stranger,  the  church- 

[  359  ]   wardens,  and  not  the  parson,  may  have  their  action  against  the 
wrong  doer  (g). 

[[There  can  be  no  property  in  pews;  they  are  erected  for  the 
use  of  the  parishioners.  The  ordinary  may  grant  a  pew  to  a 
particular  person  while  he  resides  in  the  parish,  or  there  may 


or  common 
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Uie  or  the 
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(c)  Johns.  175,  176;    Ken.  Par. 
Ant.  596. 
((/)  [Lord  Stowell,  1  CotuUt.  317.] 


(c)  Degge,  P.  1,  c.  12. 
(J)  [3  Phm.  16.] 
(g)  Wats.  c.  39. 


be  a  prescription,  by  which  a  faculty  is  presumed ;  but  as  to 
personal  property  in  a  pew,  the  law  knows  of  no  such  thing  (A). 
Every  man  who  settles  as  a  householder,  has  a  right  to  call  on 
the  parish  for  a  convenient  seat  (t).  All  the  pews  in  a  parish 
church  are,  by  general  law  and  of  common  right,  for  the  use 
in  common  of  all  the  parishioners,  who  are  to  be  so  provided 
with  seats  as  may  most  conveniently  and  orderly  accommodate 
all  (A).  It  was  held  in  Blake  v.  Usoome  (/),  that  a  person  who 
had  permission  from  the  churchwardens  to  sit  in  a  pew  tempo- 
rarily, and  in  order,  by  keeping  possession  for  a  future  tenant, 
to  carry  into  efiect  the  conditions  of  sale  of  a  house  with  which 
the  pew  had  for  above  a  century  been  held  under  an  unexpired 
faculty,  has  no  possession  on  which  he  can  bring  a  suit  for  per- 
turbation against  a  mere  intruder,  such  permission  being  illegal, 
as  confirming  the  sale  of  the  pew. 

[[By  the  34  Geo.  3,  c.  108,  s.  5,  it  is  enacted,  that  in  every 
parochial  church  or  chapel  hereafter  erected,  ample  provision 
shall  be  made  for  decent  and  suitable  accommodation  of  all 
persons  entitled  to  resort  thither,  whose  circumstances  may 
enable  them  to  pay  for  thS*  same.  See  below,  "Church- 
Building  Acts.'' 

[[Non-parishioners,   whether  extra-parochial  or  residing  in  NonPaHih- 
another  parish,  have  no  such  rights ;  and  directly  an  occupier  gewSi'Roie, 
of  a  pew  ceases  to  be  a  parishioner,  his  right  to  the  pew,  how-  ^,]£"^"^**' 
ever  founded  and  valid  during  his  continuance  in  the  parish,  at 
once  ceases  and  determines  (m). 

[[Nevertheless,  it  is  possible  that  an  aisle  or  a  chancel  may  Exceptions  la 
belong  to  a  non-parishioner  by  prescription  (n) ;  and  it  seems  plnibtoMM.' 
that  by  prescription  non-parishioners  may  have  such  a  right  in 
the  body  of  a  church,  as  appurtenant  to  a  house,  although  the 
house  be  out  of  the  parish  ( o). — Ed.]] 

4.  But  the  authority  of  appointing  what  persons  shall  sit  in  Biibop  to 
each  seat  is  in  the  ordinary ;  who  is  to  take  care  to  order  all  J^JJ^  **** 
things  appertaining  to  divine  service,  so  that  the  service  of 
God  may  be  best  celebrated,  that  there  be  no  contention  in 
the  church,. and  that  all  things  be  done  decently  and  in  order; 
for  he,  having  the  cure  of  souls,  is  presumed  by  tlie  law  to  be 
a  person  that  will  have  a  prudent  regard  to  the  qualities  of 
men  in  this  case,  and  to  give  precedence  to  such  as  ought  to 
have  it  (/?).^ 

In  the  aforesaid  case  of  Corven  and  Pj/m,  it  was  resolved 
that  if  any  man  hath  an  house  in  a  town  or  parish,  and  he  and 

(A)  [3  Phill.  16.]  (/)  [3  Hacg.  733.] 

(i)   [Lord  Stowell,  1  Consist.  1 94.]  (m)  [2  Addams,  425 ;  Byerleif  v. 

(k)  [See  Blake V,  Utbome.SUagg.  Winders^  3  B.  &  C.   19;   7  D.  &  R. 

733 ;  Fuller  v.  Lane,  2  Addams,  425 ;  5G4,  S.  C] 

Waller  v.  Swnner,  1  Consist.  317 ;  (n)  IFuller  v.  Lane,  2  Add.  427.] 

Peltman  v.  l^idger,   1  Phill.  323 ;  (o)   ILonsler  v.  Haywood,  1  Y.  & 

Hawkins  v.  Compiegne,  3  Phill.  11 ;  J.  583  ;   1  Hagg.  294.] 

Hawkins  v.  Coleman,    3  Phill.  16.  (p)  Wats.  c.  39. 

—Ed.] 
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those  whose  estate  he  hath  in  the  house,  haye  had  time  out  of 
mind  a  certain  pew  or  seat  in  the  church,  maintained  by  him 
and  them,  the  ordinary  cannot  remove  him,  (for  prescription 
maketh  certainty,  the  mother  of  quietness,)  and  if  he  do,  a  pro- 
hibition lieth  against  him.  But  where  there  is  no  prescription, 
there  the  ordinary,  that  hath  the  cure  and  charge  of  souls, 
may  for  the  avoiding  of  contention  in  the  church  or  chapel^ 
and  the  more  quiet  and  better  service  of  God,  and  placing  of 
men  according  to  their  qualities  and  degrees,  take  order  for 
the  placing  of  the  parishioners  in  the  church  or  chapel  public, 
which  is  dedicate  and  consecrate  to  the  service  of  God  (r). 

For  the  disposal  of  the  seats  in  the  nave  of  the  church  ap- 
pertaineth  of  common  right  to  the  bishop  of  the  diocese ;  so 
that  he  may  place  and  displace  whomsoever  he  pleaaeth  («). 

[^Parishioners  are  not  at  liberty  to  choose  what  seats  they 
like ;  the  distribution  of  seats  among  them  rests  in  the  discre- 
tion of  the  ordinary,  which  he  generally  exercises  by  the 
churchwardens,  who  are  his  officers  as  well  as  those  of  the 
parish  {t).  To  exclude  the  ordinary  from  his  jurisdiction,  it  is 
necessary  not  merely  that  a  possession  should  be  shown  for 
many  years,  but  that  the  pew  should  have  been  built  and  re- 
paired time  out  of  mind  (m). — Ed.]] 

fw^'SSweMo      ^'  ^"*  ^y  custom  the  churchwardens  may  have  the  ordering 
^]«poie  or  the  of  the  seats,  as  in  London ;  which,  by  the  like  custom,  may  be 
in  other  places  (x). 

For  a  custom  time  out  of  mind  of  disposing  of  seats  by  the 
churchwardens  and  major  part  of  the  parish,  or  by  twelve  or 
any  particular  number  of  the  parishioners,  is  a  good  custom ; 
and  if  the  ordinary  interpose,  a  prohibition  will  be  granted  (y). 
But  the  churchwardens  must  show  some  particular  reason 
why  they  are  to  order  the  seats  exclusive  of  the  ordinary ;  for 
a  general  allegation,  that  the  parishioners  have  used  to  repair 
and  build  all  the  seats  in  the  church,  and  by  I'eason  thereof  the 
churchwardens  have  used  to  order  and  dispose  of  the  seats,  is 
not  sufficient  to  take  away  the  ordinary's  power  in  disposing 
and  ordering  the  seats ;  because  this  is  no  more  than  the  pa- 
rishioners are  bound  to  do  of  common  right,  to  wit,  building 
and  repairing  the  seats,  for  which  they  have  the  easement  and 
convenience  of  sitting  in  them  (2). 

[[This  authority  must  be  exercised  justly  and  discreetly  by 
the  churchwardens,  or  they  may  be  corrected  by  the  ordi- 
nary (a).  They  should  place  the  parishioners  according  to 
their  rank  and  station  (&) ;  and  they  cannot  exercise  this  right 


same. 


i; 


fr)  3  Inst.  202.  (x)  Woto.  c.  39. 

(1)  2  Rollers  Abr.  288.  (y)  Gibs.  198;  1  Salk.  167. 

(0  [1  PbiU.  316,  323;  1  Hagg.  {»)  Wafts,  c.  39. 

394.1  (a)  TWiUie  ▼.  Mott,  1  Hagg.  33.] 

(u)  ISiorki  V.  Booth,  1  T.|R.  428 ;  (6)  [1  PbiU.  323.] 
1  Consist  332.] 
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in  opposition  to  every  legal  equitable  claim  (c).  Families 
should  be  seated  together  {d) :  the  higher  classes  are  not  to  be 
accommodated  beyond  their  real  wants,  to  the  exclusion  of 
their  poorer  neighbours,  though  they  may  be  entitled  to  a  pre- 
ference over  the  latter,  if  the  seats  be  not  all  equally  conve- 
nient (tf). — Ed.]3 

But  if  through  the  increase  of  inhabitants  more  pews  or  [  360  ] 
galleries  be  necessary,  it  is  said  to  be  agreed  that  the  church- 
wardens cannot  erect  them  of  their  own  head.  Some  say  it 
cannot  be  done  without  the  licence  of  the  ordinary.  And  it  is 
clear,  if  there  be  a  dispute  whether  more  pews  are  necessary, 
or  where  they  shall  be  placed,  the  ordinary  is  sole  judge  in 
that  case.  But  if  the  incumbent,  churchwardens  and  parish- 
ioners do  unanimously  agree  that  more  pews  are  necessary, 
and  that  they  shall  be  fixed  in  such  a  place,  it  doth  not  seem 
that  there  is  any  necessity  for  the  ordinary's  interposition ;  for 
there  can  be  no  need  of  a  judge  where  there  is  no  contro* 
versy  (/). 

[^A  person  claiming  a  pew  must  show  either  a  faculty  or  Appropru- 
prescription,  which  will  suppose  a  faculty  (^).     If  a  pew  is  IlToVb^by^ 
rightly  appurtenant,  the  occupancy  of  it  must  pass  with  the  pJ^pJJJ^, 
house,  and  the  individuals  cannot,  by  contract  between  them- 
selves, defeat  the  general  right  of  the  parish  (/<) :  even  if  there 
is  a  prescriptive  right,  it  could  not  be  exercised  bv  transferring 
it  to  persons  not  inhabitants  of  the  house  or  the  parish  (t). 
Where  the  prescription  is  interrupted,  a  jury  is  not  bound 
to  presume  a  faculty  from  long  undisturbed  possession  (J). — 
Ed.] 

6.  If  a  person  prescribe  that  he  and  his  ancestors,  and  all  lUpanUoo 
they  whose  estate  he  hath  in  a  certain  messuage,  have  used  to  m^eT^tde. 
sit  in  a  certain  seat  in  the  nave  of  the  church  for  time  out  of 
mind,  in  consideration  that  they  have  used  time  out  of  mind  to 
repair  the  said  seat;  if  the  ordinary  remove  him  from  this  seat, 
a  prohibition  lieth ;  for  the  ordinary  hath  not  any  power  to 
dispose  thereof,  for  this  is  a  good  prescription,  and  by  intend- 
ment there  may  be  a  good  consideration  for  the  commence- 
ment of  this  prescription,  although  the  place  where  the  seat  is 
be  the  freehold  of  the  parson  (A). 

[[Reparation  from  time  to  time  is  necessary  to  be  pleaded 
and  proved  in  order  to  make  out  a  prescriptive  right  to  a 
pew  (/).  Lining  and  putting  new  cushions  into  pews  are  not 
repairs,  but  mere  ornament ;  these  are  not  usually  done  by  the 
parish  (m). — En.] 

(c)  [3  Phin.  516,  n.l  (h)  [Ld.  StoweD,  2  Consist.  319.1 

(d)  h  Add.  434.]  (i)  pWd.] 

(c)  [2  Add.  426. J  (J)  [3  M.  &  Ry.  389.] 

If)  Johns.  163 ;  Ayl.  Parerg.  484.  (k)  2  Rolle's  Abr.  288. 

(f)  [Ld.  Stowell,  1  Consist.  322;  (/)  [3  Add.  6.] 

FuUer  v.Iane,  2  Add.  247 ;  1  Hagg.  (m)  [3  Piiill.  331.] 
39.] 
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But  if  a  person  prescribe  to  have  a  seat  in  the  nave  of  the 
church  generally,  without  the  said  consideration  of  repairing 
the  seat,  the  ordinary  may  displace  him  (n). 

^" o"a^M?n  "^^  ^  ^^^^  ™*y  "^^  ^  granted  by  the  ordinary  to  a  person 
and  bis  and  his  heirs  absolutely ;  for  the  seat  doth  not  belong  to  the 
"'^""*  person,  but  to  the  inhabitant ;  otherwise,  if  he  and  his  heirs  go 

away,  and  dwell  in  another  parish,  they  shall  yet  retain  the 
seat,  which  is  unreasonable  (o). 
Seat  may  be       8.  A  scat  in  the  navc  or  body  of  a  church  may  be  prescribed 
fo"a>' b^e-     for  as  belonging  to  a  house.     And  per  Lord  Kenyon,  a  pew 
HoSitf  ***  *    ™*y  ^  annexed  to  a  house  by  a  faculty,  as  well  as  by  pre- 
scription, which  supposes  a  faculty ;  and  in  that  case  may  be 
transferred  with  the  messuage.     And  his  lordship  said,  he  had 
seen  a  faculty  for  exchanging  seats  in  a  church,  which  were 
annexed  to  houses  (p).     This  doctrine  was  heretofore  doubted, 
and  sometimes  denied  and  overruled,  with  regard  to  the  general 
[  361  ]   right  of  the  ordinary,  and  the  jurisdiction  of  the  spiritual  au- 
thority ;  but  it  seems  now  to  be  the  doctrine  received.     Only 
the  reparation  of  it  by  the  person  pleading  such  prescription, 
and  praying  a  prohibition  thereupon,  must  of  necessity  be  al- 
leged here ;  because  the  ordinary  in  the  body  of  the  church 
prima  facie  hath  the  right ;  and  nothing  but  such  private  repa- 
ration can  divest  him  of  that  right ;  which  right  stands  good 
and  entire  (notwithstanding  possession  and  use  time  out  of 
mind)  if  the  parish  have  but  repaired.     But  it  hath  been  held, 
that  in  two  cases  reparation  need  not  be  particularly  pleaded ; 
first,  in  case  of  prescription  for  an  aisle,  because  (say  they)  by 
the  common  law  the  particular  persons  are  supposed  to  repair, 
and  so  need  not  show  it ;  and  the  foundation  of  the  right  may 
be  for  other  causes  than  repairing,  as  for  being  founder,  or 
having  been  contributory  to  its  building ;  but  this  is  not  out  of 
question.     The  second  case  (which  hath  often  been  declared 
for  law)  is,  where  an  action  upon  the  case  is  brought  against 
one  who  disturbs  another  in  his  seat ;  which  disturber  being 
a  stranger,  and  having  not  any  right  primdfacief  the  posses- 
sion of  the  other  is  a  sufficient  ground  of  action,  and  it  needs 
not  be  alleged  that  he  repairs  (q). 

Thus  in  the  case  of  Kenrich  and  Taylor ^  £.  S5  Geo.  S.  On 
a  special  action  upon  the  case,  against  the  defendant  for  dis- 
turbing the  plaintiff  in  his  pew,  which  he  claims  by  prescrip- 
tion as  appurtenant  to  his  messuage  in  the  parish ;  tne  decla- 
ration sets  forth  that  the  plaintiff  and  all  those  whose  estate 
he  hath  in  the  said  messuage  have  time  out  of  mind  repaired 
the  pew.  A  verdict  was  given  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  upon  a  case  which  stated  that  at  the  trial 
there  was  no  evidence  given  that  the  pldntifi^  or  any  of  the 

(n)  2  RoDe's  Abr,  288.  (p)  1  T.  R.  431. 

(o)  GibB.  19?.  Iq)  Gibe.  197, 198. 


owners  of  the  messuage,  had  ever  repaired  or  been  obliged  to 
repair  the  pew,  or  that  the  pew  had  ever  wanted  repairing. 
The  question  was,  whether  the  plaintiff  can  maintain  this  ac- 
tion without  proving  repairs  done  to  the  pew.  It  was  argued 
for  the  plaintiff,  that  as  this  was  an  action  by  one  in  possession 
against  a  mere  stranger  and  wrong  doer,  there  was  no  necessity 
to  prove  any  repairs;  and  that  there  was  a  great  difference 
between  an  action  against  a  stranger  and  a  contest  with  the 
ordinary  in  prohibition ;  for  at  common  law  the  ordinary  has 
the  disposal  of  all  the  seats  in  the  church ;  and  although  they 
be  built  and  repaired  at  the  charge  of  the  whole  parish,  yet 
that  will  not  oust  him  of  his  jurisdiction,  and  therefore  a  spe-  [  3Q2  ] 
cial  title  must  be  showed  against  him  by  building  or  repairing 
the  seat;  but  possession  alone  is  sufficient  against  a  mere 
stranger.  And  of  this  opinion  was  the  court ;  who  said,  that 
this  being  a  possessory  action  against  a  stranger  and  a  mere 
wrong  doer,  ttie  plaintiff  was  not  obliged  to  prove  any  repairs 
done  by  himself  or  others  whose  estate  he  hath ;  for  it  is  a  rule 
in  law,  that  one  in  possession  need  not  to  show  any  title  or 
consideration  for  such  possession  against  a  wrong  doer.  But 
it  is  otherwise  where  one  claims  a  pew  or  an  aisle  against  the 
ordinary,  who  undoubtedly  hath  prima  facie  the  disposal  ^of 
all  the  seats  in  the  church ;  and  against  him  a  title  or  consider- 
ation must  be  shown  in  the  declaration  and  proved  (r). 

Possession  must,  however,  be  understood  according  to  the 
subiect-matter,  and  in  this  case  must  be  supported  by  a  title 
derived  either  from  prescription  or  a  faculty  («).  But  posses- 
sion for  thirty-six  years  was  holden  to  be  presumptive  evidence 
of  a  prescriptive  right,  in  a  case  where  the  church  had  been 
rebuilt  about  forty  years  before  (/).  Yet  in  a  later  case,  it  ap- 
pearing that  the  seat  itself  was  built  thirty-five  years  ago,  for 
the  accommodation  of  the  plaintiff,  and  to  put  an  end  to  a  dis- 
pute between  two  families,  this  proof  was  nolden  to  rebut  the 
presumption  which  would  otherwise  arise  from  so  long  a  pos- 
session (u). 

[[The  strongest  evidence  of  that  kind  is  the  building  and 
repairing  time  out  of  mind;  for  mere  repairing  thirty  or  forty 
years  will  not  exclude  the  ordinary.  The  possession  must  be 
ancient,  and  going  beyond  memory ;  and  though  on  this  sub- 
ject I  do  not  mean  the  high  legal  memory,  it  must  be  longer 
than  appears  in  the  circumstances  of  this  case  (:r).  That  a 
house  has  been  built  only  eiirhty  years  is  not  sufficient  to  esta- 
blish  a  prescriptive  right;  becauL  it  might  be  presumed  that 
the  evidence  of  the  grant  of  a  faculty  was  not  extinct  in  that 
time(y).    A  prescriptive  right  must  be  clearly  proved;   the 

(r)   1  Wils.  326 ;   1  Lev.  71 ;  3        (u)  Griffith  v.  Matthem,  5  T.  R. 

Lev.  73.  296. 
(s)  Stocks  V.  Booth,  1  T.  R.  428.         (x)  [Ld.  Stowell,  1  CoBsist.  322.] 
(0  Ibid.  431,  Rogers  v.  Brooks.  (y)  [Ibid.] 
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And  not  as 

belonging  to 
the  Land. 


Priority  in  a 
Seat  may  be 
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facts  must  not  be  left  equivocal,  and  they  must  be  such  as  are 
not  inconsistent  with  the  general  right.  In  the  first  place,  ttse 
and  occupation  of  the  pew  must  be  shown  to  have  gone  from 
time  immemorial,  as  appurtenant  to  a  certain  messuage,  not  to 
lands.  Secondly,  it  must  be  shown  that  if  any  acts  have  been 
done  by  the  inhabitants  of  such  a  messuage,  they  maintained 
and  upheld  the  right.  At  all  events,  if  any  repairs  have  been 
required  within  memory,  it  must  be  proved  that  they  have 
been  made  at  the  expense  of  the  party  setting  up  the  prescrip- 
tive right.  The  onus  and  beneficium  are  supposed  to  go  toge- 
ther; mere  occupancy  does  not  prove  the  right  (ar). — Ed.]] 

9.  A  seat  cannot  be  claimed  by  prescription,  as  appendant 
to  land,  but  to  an  house.  For  such  a  seat  belongeth  to  the 
house  in  respect  of  the  inhabitants  thereof;  and  yet  it  hath 
been  held  that  a  seat  in  an  aisle  may  be  prescribed  for  by  an 
inhabitant  of  another  parish  (a) ;  for  the  inhabitant  may  have 
built  the  aisle,  and  may  be  bound  to  repair  it  But  the  court 
doubted  if  such  prescription  would  be  good  for  a  seat  in  the 
nave  of  the  church  (6).  In  the  Court  of  Exchequer  it  was 
held,  that  a  pew  in  the  aisle  of  a  church  may  be  prescribed  for 
as  appurtenant  to  a  house  out  of  the  parish  (c). 

10.  As  a  seat  in  the  church,  so  priority  in  a  seat  may  be 
prescribed  for.  Thus  it  was  declared  in  the  case  of  Carleton 
and  Button,  E.  2  Cha.  Carleton  claimed  the  upper  place  in  a 
seat.  Hutton  disturbed  him.  The  Archbishop  of  York  sent 
an  inhibition  to  Carleton,  till  the  matter  should  be  determined 
before  him.  But  prescription  was  surmised,  and  thereupon 
prohibition  obtainea ;  because  as  well  the  priority  in  the  seat, 
as  the  seat  itself,  may  be  claimed  by  prescription  (d). 

[[The  right  to  sit  in  a  pew  may  be  apportioned ;  and  there- 
fore where  a  faculty,  recitmg  "  that  A.  nad  applied  to  have  a 
pew  appropriated  to  him  in  the  parish  church  in  respect  of  his 
dwelling-house,"  a  pew  was  granted  to  him  and  his  family  for 
ever  ana  the  owners  and  occupiers  of  the  said  dwelling-house, 
and  the  dwelling-house  was  afterwards  divided  into  two,  it  was 
held  that  the  occupier  of  one  of  the  two  (constituting  a  very 
small  part  of  the  original  messuage)  had  some  right  to  the 
pew,  and  in  virtue  thereof  might  maintain  an  action  against  a 
wrong  doer  (c).  Priority  in  a  seat  in  the  body  or  aisle  of  the 
church  may  be  appropriated,  and  belong  to  a  house  by  faculty 
or  by  prescription,  which  presupposes  a  faculty  (/). 

(0  IPettman  v.  Bridgery  1  Phill.        (c)  BaoU  v.  WUt$y  Forr.  Rep.  14; 
325.    See  also  Stock$  v.  Booth,  1  T.    3  Add.  6. 
R.  431 ;  Maimoaritig  ▼.  Giks^  5  B. 
&  Aid.  356.] 

(a)  Gibe.  198;  Siderf.  361 ;  S,  C. 
2  Keb.  342. 

(»)  Sidei£  361. 
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(d)  N07,  78;  Latch.  116. 

(e)  l^arris  v.  Drewe,  2  B.  &  Ad. 

•J 


(f)  [Roll.  Abr.  288 ;  Gibe.  221 ; 
1  Hagg.  39 ;  I/mtky  v.  HmfwartL  1 
Y.&T        " 
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[[With  the  experience  of  the  mischief  that  has  resulted  from  Facaiues  for 
a  too  lavish  grant  of  these  faculties  in  former  times,  it  is  the  dd^Mifn?*' 
duty  (says  Sir  J.  NichoU)  of  the  ordinary  to  prevent  its  recur-  '^  w'e'*,jJ°ol?. 
rence,  by  proceeding  in  this  whole  matter  with  prudence  and  binary  in  i». 
circumspection.  Faculties  which  might  with  propriety  have  *"*"*  ^^*^"* 
been  granted  a  century  or  two  ago,  the  present  state  of  popu- 
lation may  render  most  improper.  True  it  may  be  that  at  the 
particular  time  the  faculty  is  applied  for,  its  issue  may  not  be 
generally  inconvenient — the  parishioners  at  large  may  be  suf- 
ficiently accommodated,  notwithstanding  its  issue ;  but  in  this 
even,  the  most  favourable  case,  there  are  obvious  reasons  for 
inducing  the  ordinary  to  entertain  such  applications  with  a 
good  deal  of  reserve  (g).  The  court  should  inquire,  1,  whe- 
ther such  a  grant  be  prejudicial  to  the  parish ;  2,  whether  to 
the  persons  opposing  the  grant ;  3,  whether  the  applicant  for 
the  grant  is  qualified  for  it  by  station  and  property  in  the  pa- 
rish (A).  The  following  is  an  extract  from  an  opinion  of  Dr. 
Swabey,  given  in  1808  : — "  I  am  of  opinion  that  the  vicar  and 
churchwardens,  who  were  severally  entitled  to  be  cited  spe^ 
dally,  may  express  their  dissent  against  any  appropriation, 
and  it  would  be  deserving  of  weight  in  a  grant  which  is  dis- 
cretionary, and  not  of  right,  I  should  also  strongly  doubt 
the  propriety  of  the  granting  of  a  faculty  for  the  appropriation 
of  a  pew  to  an  individual  for  the  use  of  his  or  her  servants, 
though  it  may  be  proper  that  they  should  not  be  disturbed  in 
their  possession  without  just  cause,  which  I  think  may  in  a 
great  measure  de{)end  upon  the  sufficiency  of  seats  for  persons 
of  high  pretensions  generally." 

[[The  same  doctrine  was  laid  down  in  Woolcombe  v.  Oul-  SapeHor 
dridge,  where  the  Court  of  Arches  confirmed  the  decree  of  the  HnTto/nteV 
inferior  court,  observing  that  faculties  generally  are  matters  so  inferTorCoort 
much  within  the  discretion  of  the  locel  iud&fc,  that  there  must  *°  IJ«  "■"*'^ 
be  a  considerable  degree  ot  general  inconvenience  to  induce  a 
reversal  of  his  decree. 

[[The  best  form  of  a  grant  of  this  description  is  "  to  a  man  Form  or  the 
and  his  family  so  long  as  they  continue  inhabitants  of  a  certain  ^Zuity!  *^ 
house  in  the  parish  ;'*  though  modem  usage  sometimes  omits 
"  of  a  certain  nouse  (i)."    All  intimations  should  run  "  to  show 
cause  why  a  faculty  should  not  be  granted  to  appropriate," 
&c.  (j). 

\^Iiutt  V.  Jones  seems  to  have  established  that  a  faculty  ob-  How  ur  re- 
tained by  surprise  and  undue  connivance  may  be  revoked  (A).  '''^^^^' 
When  a  faculty  limited  to  a  certain  period  expires,  the  right  of 
the  parishioners  revives  to  the  pews  which  were  the  subject  of 

(g)  [Fuller  V.  Lane,  2  Add.  428.]        (i)  IFuller  v.  Lane,  2  Add.  426:  1 
(k)  IPartington  Y.Rectar  of  Barnes,    Phill.  237.] 
2  Lee,  345.]  (j)  [11  Sir  G.  Lee'g  E.  354.] 

(%)  [2  Hagg.  417.] 
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the  faculty  (Z).  Generally  speaking,  the  faculty,  if  once  issued, 
is  good,  even  against  the  ordinary  himself  (w). 

rit  is  hardly  necessary  to  say  that  the  principles  applicable 
to  faculties  for  pews  govern  all  applications  for  alterations  in 
the  church,  such  as  for  the  erection  of  galleries.  A  faculty 
was  granted  for  a  gallery  (n)  by  Lord  Stowell,  overruling  cer- 
tain objections  of  the  parishioners ;  and  by  Sir  J.  NichoU,  not- 
withstanding the  opposition  of  the  vicar  (o).  So,  under  pecu- 
liar circumstances,  a  faculty  for  pulling  down  a  church  has 
been  granted  (p).  As  to  faculties  for  organs,  see  below 
"  Ornaments  of  the  Church;"  for  vaults,  see  ]5urtdl« — Ed.] 

11.  Dr.  Gibson  asserts,  that  the  seats  in  the  chancel  are 
under  the  disposition  of  the  ordinary,  in  like  manner  as  those 
in  the  body  of  the  church.  Which  needs  only  to  be  men- 
tioned (he  saith)  because  there  can  be  no  real  ground  for  ex- 
empting it  from  the  power  of  the  ordinary ;  since  the  freehold 
of  the  church  is  as  much  in  the  parson  as  the  freehold  of  the 
chancel ;  but  this  hinders  not  the  authority  of  the  ordinary  in 
the  church,  and  therefore  not  in  the  chancel.  And  in  one  of 
our  records,  he  says,  in  Archbishop  Grindal's  time,  we  find  a 
special  licence  issued,  for  the  erecting  seats  in  the  chancel  of 
a  church,  together  with  the  rules  and  directions  to  be  observed 
therein  (q). 

And  Dr.  Watson  argues  to  the  same  purpose :  although  the 
law  {he  says,  seems  now  to  be  settled  to  the  contrary  (r). 

[[A  general  grant  of  part  of  the  chancel  of  a  church  by  a  lay 
impropriator  to  A.  his  heirs  and  assigns,  is  not  valid,  because 
it  woiud  take  the  chancel  entirely  out  of  the  jurisdiction  of  the 
ordinary.  The  chancel  was  unalienable  by  the  rector,  without 
consent  of  the  ordinary,  before  the  dissolution  of  the  monas- 
teries ;  and  the  general  saving  in  31  Hen.  8,  c.  13,  s.  4,  leaves 
the  right  as  it  existed  before  («).      See  JSpptOprtdtiOn^ — 

12.  The  parson,  or  rector  impropriate,  is  entitled  to  the 
chief  seat  in  the  chancel.  This  was  resolved  by  the  Court  of 
King's  Bench,  T.  7  Jac.  in  the  case  of  Hall  and  JEllis,  that  so 
it  is  of  common  right,  in  regard  to  his  repairing  the  chancel ; 
but  it  was  declared  at  the  same  time,  that  by  prescription  ano- 

ther  parishioner  may  have  it  (0. 

[^In  Spry  v.  Flood  Dr.  Lushington  said,   "  I  apprehend 

the  rector  would  be  entitled,  according  to  the  common  law  of 
the  land,  to  the  chief  seat  in  the  chancel,  whether  he  be  en- 
dowed rector,  or  spiritual  rector  only,  unless  some  other  per- 


(/)  [3  Hagf.  733.1 
(wi)  12  Add.  431.J 


[1  Const,  P.  188.] 
(0)  fi  PhiU.  232.1 
(p)  [2  Add.  256.) 


(q)  Gibs.  200. 
(r)  Wats.  c.  39. 

(s)  [Per  Holroyd,  J.,  in  Clifford  r. 
Wiebs,  4-0.,  1  B.  &  Add.  498.J 
(0  Noy,  153 ;  Johns.  264. 
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son  be  in  a  condition  to  prescribe  it  for  himself  from  time 
immemorial,  and  that  the  ecclesiastical  court,  in  the  exercise  of 
its  ordinary  authority  would  allot  to  him  such  a  right,  and 
protect  him  against  the  disturbance  of  it  (t;).*' — £i>0 

13.  In  some  places,  where  the  parson  repairs  the  chancel,  vicar's  seat 
the  vicar  by  prescription  claims  a  right  of  a  seat  for  his  family,  ^^^*  ^***"" 
and  of  giving  leave  to  bury  there,  and  a  fee  upon  the  burial  of 
any  corpse  (x). 

As  to  the  right  of  a  seat  in  the  chancel,  it  was  originally  in- 
herent in  every  vicar.  For  before  the  Reformation,  the  hours 
of  the  breviary  were  to  be  sung  or  said  in  the  chancel  (not  in 
the  body  of  the  church)  by  the  express  words  of  a  constitution 
of  Archbishop  Winchelsea ;  and  tnis  was  to  be  done,  not  only 
on  Sundays  and  festivals,  but  on  other  days,  by  another  con- 
stitution of  the  said  archbishop ;  and  these  hours  were  to  be 
sung  or  rehearsed,  not  by  the  vicar  alone,  but  with  the  consort 
and  assistance  of  all  the  clerOTmen  belonging  to  the  church, 
which  were  the  ecclesiastical  family  of  the  vicar.  So  that  it  is 
evident,  that  all  vicars  had  a  right  of  sitting  there  before  the 
Reformation,  and  by  consequence  must  retain  this  right  still, 
unless  it  appear  that  they  have  quitted  it ;  and  if  they  have 
not  for  forty  years  past  used  the  right,  this  breeds  a  prescrip- 
tion against  them  in  the  ecclesiastical  courts.  In  many  chan- 
cels are  to  be  seen  the  ancient  seats  or  stalls  used  by  the  vicar 
and  his  brethren  in  performing  these  religious  offices,  like 
those  which  remain  in  the  old  choirs  of  cathedral  and  collegiate  [  364  ] 
churches ;  and  from  hence  it  is,  that  canceUus  and  chorus  (the 
chancel  and  the  choir)  are  words  of  the  same  signification. 
This  being  the  place  where  the  body  of  the  clergy  of  every 
church  did  sing,  or  at  least  rehearsed  their  breviary ;  and  if 
any  common  parishioner  may  prescribe  to  a  pew  in  the  chancel, 
much  more  may  the  vicar  (y). 

As  these  seats  were  placed  at  the  lower  end  of  the  choir  or 
chancel,  for  the  daily  use  of  the  vicar,  so  at  the  upper  end 
stood  the  high  altar  of  every  church,  where,  as  the  vicar,  or 
his  representative,  was  obliged  to  celebrate  mass  every  Sunday 
and  holiday  of  obligation,  so  he  might  do  it  every  day,  if 
there  was  occasion,  or  if  he  pleased ;  so  that  it  is  clear,  the  use 
of  the  chancel  was  entirely  in  the  vicar,  whoever  repaired  it; 
and  therefore  no  wonder  if  the  pavement  were  not  to  be  broken 
up  without  his  leave ;  and  that  thereupon  he  should  acquire  a 
right  of  receiving  what  fees  were  due  on  such  occasions.  And 
the  Reformation  left  the  rights  of  parson  and  vicar  as  it  found 
them  (z). 

It  is  therefore  a  very  groundless  notion  with  impropriators) 
that  they  have  the  same  right  in  the  great  chancel  that  a  noble- 

(v)  [April  25, 1840,  ConuBt  C]  (y)  Johiis.  243. 

(x)  Johns.  242,  243.  (i)  Johns.  244. 
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man  hath  in  a  lesser.  These  lesser  chancels  are  supposed  by 
lawyers  to  have  been  erected  for  the  sole  use  of  these  noble 
persons ;  whereas  it  is  clear  the  great  chancels  were  originally 
for  the  use  of  clergy  and  people ;  but  especially  for  the  cele- 
bration of  the  eucharist,  and  other  public  offices  of  religion, 
there  to  be  performed  by  the  curate  and  his  assistants*  That 
the  parsons  repair  these  great  chancels,  doth  not  at  all  prove 
their  sole  right  to  them ;  for  they  were  bound  originally  to  re- 
pair the  church  as  well  as  chancel ;  and  of  common  right  the 
repairs  of  the  church  are  still  in  the  parson ;  it  is  custom  only 
eases  them  of  this  burden.  The  ordinary  hath  no  power  to 
order  morning  or  evening  prayer  to  be  said  in  noblemen's  chan- 
cels, but  he  can  order  them  to  be  said  in  the  great  chancel  (a). 

[[The  incumbent  has  no  authority  in  the  seating  and  ar- 
ranging the  parishioners  beyond  that  of  an  individual  member 
of  the  vestry,  and  which  his  station  and  influence  naturally 
give  him ;  it  is  not  the  vicar  but  the  vestry  which  appropriates 
the  seats :  the  general  superintendence  and  authority  in  allot- 
ting them  rests  with  the  ordinary  (ft). — En.]] 
Seats  polled  l*-  If  ^^7  scats  auncxed  to  the  church  be  pulled  down,  the 
dowu.  property  of  the  materials  is  in  the  parson,  and  he  may  make 

use  of  them  if  they  were  placed  in  the  church  by  any  one  of 
his  own  head,  without  legal  authority;  but  for  the  seats 
erected  by  the  parishioners  by  good  authority,  it  seemeth  diat 
the  property  of  the  materials  upon  removal  is  in  the  parish- 
ioners (c). 

If  any  persons  on  their  own  heads  shall  presume  to  build 
any  seat  in  the  church,  without  licence  of  the  ordinary,  or  con- 
sent of  the  minister  and  churchwardens,  or  in  any  inconvenient 
[  365  ]  place,  or  too  high,  it  may  be  pulled  down  by  order  from  the 
bishop  or  his  archdeacon,  or  by  the  churchwardens  by  the 
consent  of  the  parson :  for  the  freehold  of  the  church,  and  all 
things  annexed  to  it,  are  in  the  parson ;  and  therefore  if  ^J 
presume  to  cut  or  pull  down  any  seat  annexed  to  the  church, 
the  parson  may  have  an  action  of  trespass  against  the  misdoer 
(though  he  formerly  set  it  up),  if  he  do  it  without  the  parsons 
consent,  or  order  from  the  ordinary;  but  if  the  seat  be  set 
loose,  he  that  built  it  may  remove  it  at  his  pleasure  (d). 

In  the  case  of  Gibson  and  Writ^ht,  in  an  action  of  trespass 
brought  by  Gibson,  for  breaking  and  cutting  in  pieces  his  pew, 
and  taking  it  away ;  the  defendants  pleaded,  that  they  were 
churchwardens,  and  that  the  plaintiff  had  built  it  in  the  church 
without  licence.  And  by  the  court,  the  trespass  is  confessed; 
for  though  they  may  remove  the  seat,  they  cannot  cut  the  tim- 
ber and  materials  into  pieces  (e). 

(fl)  Johns.  244,  245.  (c)  D^ge,  p.  i.  c.  12;  [Prideaiuf, 

(6)  ITattenM  v.  Knight,  1  PhilL    125.1 
233.]  (d)  Degge,  p.  i.  c  13. 

(c)  Noy,  108. 


But  it  hath  been  said,  that  this  case  is  not  law ;  because  the 
freehold  of  the  church  being  in  the  incumbent^  when  the  per- 
son has  fixed  a  seat  to  it,  it  is  then  become  parcel  of  his  free- 
hold, and  consequently  the  right  is  in  him ;  so  that  the  break- 
ing the  timber  could  not  be  prejudicial  to  the  other,  because  he 
had  no  legal  right  to  the  materials,  after  they  were  fixed  to  the 
fi^hold  (/). 

And  Dr.  Watson  saith,  although  he  will  not  question  the 
law  of  this  case,  yet  thus  much  is  to  be  said  against  it,  that 
the  fireehold  being  in  another  person,  the  annexing  of  the  seat 
thereto  seems  to  make  the  seat  to  be  a  part  of  the  freehold, 
and  so  to  be  in  him  in  whom  the  freehold  is,  and  the  use  of  it 
in  them  that  have  the  use  of  the  church ;  and  if  so,  then  the 
breaking  the  timber  could  be  no  wrong  to  him  that  had  no 
legal  right  in  it  after  it  was  fastened  to  the  freehold,  and  be- 
came (as  other  seats)  of  common  use,  and  at  the  disposal  of  the 
ordinary  (g). 

And  fiirther,  he  suth,  that  if  a  man  with  the  assent  of  the 
ordinary  doth  set  up  a  seat  in  the  nave  of 'the  church  for  him- 
self, and  another  doth  pull  down  or  deface  it,  trespass  vi  et 
armis  in  such  case  doth  not  lie  against  him,  because  the  free- 
hold is  in  the  parson,  and  so  the  only  remedy  is  in  the  eccle- 
siastical court  (A). 

Per  BuUer,  J. :  Trespass  will  not  lie  for  entering  into  a 
.  pew,  because  the  plaintiff  has  not  the  exclusive  possession ;  the 
possession  of  the  church  being  in  the  parson  (i);  and  the  plain- 
tiff having  only  the  liberty  to  use  the  seat  (A).     But  an  action 
on  the  case  lies  for  a  disturbance  of  the  right  (/)• 

[[All  persons  (says  Sir  J.  Nicholl)  ought  to  understand  that  Power  or  ihe 
the  sacred  edifice  of  the  church  is  under  the  protection  of  the  coJlilrpS^^ 
ecclesiastical  laws  as  they  are  administered  in  these  courts;  {^'J^  [jjj*^„ 
that  the  possession  of  the  church  is  in  the  minister  and  the  Trect  o?%n 
churchwardens ;  that  no  person  has  a  right  to  enter  it  when  it  pewl  a****' 
is  not  open  for  divine  service,  except  under  their  permission 
and  with  their  authority ;  that  pews  already  erected  cannot  be 
pulled  down  without  the  consent  of  the  minister  and  church- 
wardens, unless  aft»r  cause  shown  by  a  faculty  or  licence  from 
the  ordinary.    The  learned  judge,  in  this  case,  condemned  a 
lessee  of  an  impropriator  of  great  tithes  in  the  costs  of  the  pro- 
ceeding, admonished  him  to  pull  down  the  seats  he  had  erected, 
to  reinstate  the  chancel  as  it  was,  and  to  certify  by  the  first  day 
of  next  term  that  he  had  complied  with  the  sentence  (m). 

[[Trifline  alterations,  however,  may  be  made  in  a  pew  with- 
out a  faculty  from  the  ordinary,  unless  .some  private  right  is 

(/)  Nels.  493;  Ayl.  Par.  486.  139;  Palm.  46,  S.  C. 

Wats.  c.  39.  (0  Noy,  78;  1  Siderf.  88;  Sir  T. 


s 


Ibid.  Jones,  3 ;  3  Keb.  745  ;  1  T.  Rep.  428. 

(0  Stocks  V.  Bo&th,  1  T.  Rep.  430.        (m)  {Jarratt  v.  Steele,  3  Phill.  Rep^ 
(ft)  Dawtrie  v.  Dee,  2  RoU.  Rep.    167.] 
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infringed  thereby  (»i).  It  is  to  be  observed  that  acts  of  par- 
liament for  building  churches^  or  a  particular  church  in  a  spe- 
cific mode^  do  not  oust  the  jurisdiction  of  the  ecclesiastical 
court,  but  merely  prescribe  the  rules  which  such  jurisdiction 
shall  observe  in  the  particular  instance  (n). 
PMWMory  TThere  remains  yet  to  be  considered  that  sort  of  right  to  a 

Right  to  a  *^       1  .    1     .  1   ,,  >t       rm  •      i         i  i 

Pew.  pew  which  IS  termed  "  possessory.       1  his,  by  the  common  law 

of  the  church,  is  held  sufficient  to  maintain  a  suit  against  a 
mere  disturber :  the  fact  of  possession  implies  either  the  virtual 
or  actual  authority  of  those  having  power  to  place ;  the  dis- 
turber must  show  that  he  has  been  placed  there  by  this  autho- 
rity. But  a  possessory  right  is  not  good  against  the  church- 
wardens and  ordinary ;  they  may  displace  and  make  new 
arrangements,  but  they  ought  not,  without  cause,  to  displace 
persons  in  possession  ;  if  they  do,  the  ordinary  would  reinstate 
them.  The  possession,  therefore,  will  have  weight :  the  ordi- 
nary would  give  a  person  in  possession  cateris  paribus  the 
preference  over  a  mere  stranger  (o).  A  possessory  title  is  suf- 
ficient ground  for  resisting  a  faculty  (  p) ;  but  this  right  is  only 
co-extensive  in  duration  with  actual  possession,  and  if  this  be 
abandoned,  the  right  wholly  ceases  (q\  And  in  Spry  v.  Floods 
cited  above,  the  judge  said — "  Whether  under  any  circum- 
stances the  rector,  or  any  one  else,  can  properly  be  displaced 
from  a  pew  except  by  the  churchwardens,  and  how  far  the 
churchwardens  could  interfere  of  their  own  authority  with  a 
possessory  right,  are  questions  upon  which  I  do  not  mean  to 
enter.  It  was  the  opinion  of  Lord  Stowell  that  they  could  not 
do  so  without  reference  to  the  ordinary.  Perhaps  later  cases 
and  the  necessity  of  the  times  may  have  extended  that  power, 
and  it  may  be  competent  for  them  to  act  without  any  authority 
of  the  ordinary  previously  conferred."  (1840.) 
[  366  ]  15.  [[By  the  general  law  there  can  be  no  permanent  property 
Rigbtt  to  in  pews  (r),  but^  it  is  said,  that  in  all  cases  of  prescriptions  for 
frSbVer***"*  seats,  the  ordinary  hath  nothing  to  do,  but  the  matter  is  solely 
determinable  at  the  common  law  (s). 

And  therefore,  if  a  suit  be  commenced  in  the  spiritual  court 
for  a  seat,  upon  the  account  of  prescription,  a  prohibition  will 
lie  for  the  party  sued,  because,  whether  the  prescription  be 
good  or  not,  is  not  in  the  spiritual  court  to  judge  (t). 

And  it  is  said  that  the  plaintiff,  if  it  go  against  himi  may 
have  a  prohibition  as  to  the  costs,  because  the  suit  is  coram 

(m)  IParhatny.  Templar,  3  Phill.  (9)   IWoolcombe  v.  Ouldridge,  3 

527.]  Add.  7.] 

(n)    ISjfiy    V.  Flood,    April  25,  (r)  Degge,  p.  1,  c.  12. 

1840,  Consist  C]  (s)  [  Hawkins  v.  Compiegn€y  3  Phill. 

(o)  IPettman  v.  Bridger,  1  Phill.  11.] 

324.]  (0  Watg.c.39;  IWUcherY^Chei- 

(p)  nVUkifuon  v.  Moss,  11  Lee,  lorn,  1  Wi]fl.R.  17.] 
259.] 
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non  judice  as  to  the  principal;  but  there  seem  to  be  good 
reasons  against  that.  For  the  spiritual  court  may  in  several 
cases  proceed  upon  libels  grounded  on  prescription,  where  the 
prescription  is  not  denied  (so  that  such  suits  are  not  absolutely 
coram  non  judice) ;  and  the  reason  why  a  prohibition  shall  be 
granted  where  the  prescription  or  custom  is  denied,  seemeth  to 
be  this :  that  the  notion  of  customs  and  prescriptions  is  difie- 
rent  by  the  ecclesiastical  law  from  what  it  is  at  the  common 
law,  as  to  the  time  in  which  such  custom  or  prescription  may 
be  created ;  for  the  ecclesiastical  law  allows  of  different  times 
in  creating  customs  or  prescriptions,  and  generally  of  less  time 
than  is  allowed  of  by  the  common  law,  which  owns  no  time  in 
such  case,  but  that  whereof  there  is  no  memory  of  man  to  the 
contrary.  Therefore  the  common  law  will  not  sufier  the  spi- 
ritual courts  to  try  prescriptions,  whereby  they  might  affect  and 
charge  persons'  inheritances  by  adjudging  them  to  be  good, 
which  by  the  common  law  are  no  prescriptions  (k). 

But  the  title  to  a  seat  is  properly  triable  at  the  common  law, 
by  action  upon  the  case;  and  it  is  agreed  that  the  plaintiff  need 
not  to  show  any  reparation  in  his  declaration,  but  he  ought  to 
prove  reparation  in  evidence  {x).     Per  Hale,  Gh.  B.  in  Ste^ 

SihevCs  case.  And  this  is  a  probable  reason  for  the  prescription, 
or,  per  Bridgman,  C.  J. — Although  prescriptions  resemble  the 
river  Nile,  in  this  respect,  that  no  one  can  trace  their  origin, 
so  that  no  direct  reason  can  be  given  for  them,  for  they  were 
before  the  memory  of  man;  yet  some  probable  reason,  sufficient 
to  make  the  prescription  reasonable,  ought  to  be  given  (y). 

Nevertheless,  for  a  disturbance  in  the  seat,  a  man  may  sue  [  367  ] 
in  the  spiritual  court,  and  the  defendant,  if  he  will,  may  admit 
the  prescription  to  be  tried  there,  as  a  defendant  doth  a  modus 
or  a  pension  by  prescription  (ar). 

[[The  ecclesiastical  court  will  admonish  a  wrongdoer  not  to  Whe^^iiich 
disturb  a  person  in  possession  of  a  pew,  although  he  has  no  t%biefrib«> 
well  founded  title  to  it  (a).     Trespass  will  not  lie  by  an  indi-  coorSl^fr'r 
vidual  for  entering  a  pew  because  he  has  not  exclusive  pos- 
session (ft),  but  an  action  on  the  case  lies  for  disturbance  of 
his  right  (c).     Such  an  action  was  brought  in  Morgan  v.  Cur- 
tis  (d),  and  in  Rogers  v.  Brooks  (e ).     The  temporal  courts  in 
both  these  cases  held  a  shorter  period  of  possession  sufficient 
to  raise  a  presumption  of  a  faculty,  than  Lord  Stowell,  in 
Walker  v.  Gunner  {f).    But  the  usual  method  of  procedure 

(tt)  Wats.  c.  39.  the  rector's  power  over  the  chancel, 

(x)  Ibid.  by  Lds.  Ellenborougb  and  Tenterden. 

iy)  1  Siderf.  203.  —Ed.] 

(z)  [2  Salk.  551 ;  2  Ld.  Ravm.  755,  (a)  T  Cran  v.  SaUer,  3  T.  R.  639.] 

5.  C. ;  Clifford  v.  Wicks  and  Towns-  (b)  (Stocks  v.  Booth,  1  T.R.  480.] 

hend,  1  B.  &  Aid.  498.     This  case  (c)  f Noy.  78 ;  1  Sid.  88.] 

decided  that  a  grant  of  part  of  the  (d)  [3  Man.  &  Ry.  389.] 

chancel  by  the  rector  to  a  man  and  (e)  [1  T.  R.  431.] 

his  heirs  was  void.    See  remarks  on  (/)   [1  Consist.  322.] 
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is  by  a  suit  in  the  ecclesiastical  courts  for  perturbation  of  seat; 
this  is  a  civil  suit :  as  also  is  another  remedy  afforded  by  the 
ecclesiastical  court,  that  of  citing  the  churchwardens  to  show 
cause  why  they  have  not  seated  certain  persons  suitably  to 
their  condition;  this  was  the  mode  adopted  in  Walker  Y.Gunner, 
in  which  case  Lord  Stowell  said,  "  I  think  the  process  has 
issued  very  properly  in  this  case,  and  this  is  a  convenient  mode 
of  procee(Ung."  There  appears  to  be  another  difference  in  the 
doctrine  of  the  temporal  and  ecclesiastical  courts  upon  this 
subject ;  namely,  in  the  former,  repairs  need  not  be  pleaded  in 
an  action  against  a  stranger  for  disturbing  a  person  in  his  pre- 
scriptive possession  (g),  which  seem  to  l^  usually  required  in 
such  a  suit  before  the  ordinary. 

[[The  acts  58  Geo.  3,  c.  45—59 ;  59  Geo.  3,  c.  134 ;  8 
Geo.  4,  c.  72 ;  1  &  2  Will.  4,  c.  38 ;  relating  to  the  building 
additional  churches  in  populous  parishes,  contain  several  pro- 
visions as  to  the  pews  in  such  churches. 

[[58  Geo.  3,  c.  45,  s.  75.  Before  consecration  of  any  church 
or  chapel  under  the  act,  a  seat  or  pew  sufficient  to  hold  six 
persons  at  least  shall  be  set  apart  in  the  bodv  or  ground  floor 
of  the  church  or  chapel,  near  the  pulpit,  for  tne  use  of  the  mi- 
nister and  his  family  ;  and  other  seats,  not  among  the  finee 
seats,  for  not  less  than  four  persons,  for  the  minister's  servants; 
and  that  the  pews,  sittings,  or  benches,  in  every  such  church 
or  chapel  to  be  marked  with  the  words  '^  free  seats,"  amounting 
to  not  less  than  one  fifth  of  the  whole  sittings  in  every  such 
church  or  chapel,  which  shall  be  built  wholly  or  in  part  out  of 
any  rates,  or  with  money  raised  on  the  credit  of  any  rates, 
shall  be  appropriated  for  the  use  of  the  poor  persons  resorting 
thereto  for  ever,  upon  which  pews  or  sittings  no  rent  shall  be 
charged." 

QSect  76.  *^  All  subscribers,  being  parishioners,  to  any 
church  or  chapel  built  under  this  act,  shall  have  choice  of  pews 
at  the  rates  fixed  by  the  commissioners,  in  the  order  of  their 
amount  of  subscription,  and  of  the  same  amount  in  the  order 
of  their  subscription." 

[[59  Geo.  3,  c.  134,  s.  32.  "  Church  or  chapel  wardens  of 
any  additional  church  or  chapel  shall  not  let  or  sell  any  pews 
and  seats  except  to  parishioners,  during  their  continuing  inha- 
bitants of  the  parish ;  and  every  sale  of  any  pew  or  seat  shall 
be  subject  to  the  reserved  rent  fixed  under  said  act  or  this  act, 
and  shall  be  by  private  contract,  and  not  by  public  auction." 

[[Sect.  33.  "  Commissioners  may  discharge  any  subscribers 
towards  building  any  church  or  chapel,  wholly  or  in  part,  firom 
payment  of  pew  rents  for  a  limited  time  or  for  life,  in  pro- 
portion to  their  subscriptions,  as  commissioners  shall  see  fit; 
and  they  may  allow  any  subscriber,  if  he  remove  from  the 


(g)  [Loin,  423 ;  1  Wil«.  326.] 
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parish,  to  assign  the  remainder  of  such  term  to  any  other 
parishioner  inhabiting  the  parish.** 

p  Geo.  4,  c.  72,  s.  23.  "  It  shall  be  lawful  for  the  commis-  ^^^*;*"' 
sioners  to  transfer  any  rights  to  pews  with  the  consent  of  the  ^ 
owners  thereof,  in  any  church  or  chapel  belonging  to  any 
person  residing  in  any  division  of  a  parish  or  place,  in  whicn 
a  new  church  or  chapel  shall  have  been  built,  acquired  or  ap- 
propriated under  said  acts,  to  the  church  or  chapel  of  the 
division  in  which  such  person  shall  reside,  for  enabling  the 
commissioners  to  make  free  seats  in  the  church  or  chapel  from 
which  such  rights  shall  be  transferred ;  and  the  persons  from 
whom  pews  shall  be  so  taken,  and  to  whom  other  pews  shall 
be  assigned  by  the  commissioners  in  any  other  church  or 
chapel,  shall  have  the  same  rights  to  the  pews  so  assigned  as 
they  had  in  their  former  pews,  or  such  right  or  title  as  shall  be 
directed  in  such  assignment  without  faculty  or  other  process  ; 
and  every  such  assignment  shall  be  registered  in  the  registry 
of  the  diocese,  and  a  duplicate  deposited  in  the  chest  of  the 
church  or  chapel  in  which  such  pews  shall  be  assigned,  but  no 
greater  right  shall  be  given  to  any  pew  by  such  transfer  than 
belonged  to  the  owner  or  occupier  of  the  pews  in  respect 
whereof  such  transfer  shall  be  made.'* 

[[Sect.  24.  **  In  case  any  lessee  of  any  pew  or  seat  for  a  Dciermioa- 
longer  term  than  one  year,  shall  cease  to  be  an  inhabitant  of  oMemJg  ^"* 
the  parish,  place,  division  or  district,  or  shall  not  attend  the  ^^^*' 
church  or  chapel  for  one  year,  his  lease  shall  determine  at  the 
end  of  the  current  year.** 

[[58  Geo.  8,  c.  46,  s.  63.  "Commissioners  may  make  orders  Amoontof 
as  to  the  amount  of  rents  for  pews  or  seats ;  and  the  produce  ***^  **"*** 
thereof  shall  form  a  fimd,  out  of  which  provision  snail  be 
made  for  the  minister  and  clerk.** 

[[Sect.  77.  "  Pews  or  seats  in  every  church  or  chapel  built  2iXd*liJd 
under  the  act,  (except  those  set  down  as  free  seats,)  to  be  p«*(1« 
charged  with  the  yearly  rents  set  opposite  the  figures  or  num- 
bers marked  upon  them  in  a  list  or  schedule,  to  be  made  and 
signed  by  the  commissioners,  and  annexed  to  the  deed  of  con- 
secration ;  such  rents  to  be  paid  by  the  occupiers  of  the  pews 
or  seats  to  the  persons  appointed  by  the  churchwardens,  by 
two  payments,  on  Monday  after  25th  December,  and  on  24th 
June,  in  the  vestry-room,  between  nine  in  the  morning  and 
four  in  the  afternoon.*' 

[[Sect  78.  "  Churchwardens,  with  consent  in  writing  of  the  Aiteraiion  of 
incumbent,  patron,  and  bishop,  may  alter  such  pew  rents  ;  and 
a  new  list  or  schedule  of  rents,  and  the  pews  or  seats  on  which 
they  are  charged,  shall  be  signed  by  the  churchwardens,  in- 
cumbent, patron,  and  bishop,  and  deposited  with  the  deed  of 
consecration." 

rSect.  79.  "  If  the  rent  of  any  seat  or  pew  shall  be  unpaid  Proc««iing 
for  three  months,  and  notice  in  writing  demanding  payment  lP.y^^"" 


367  c  CJurCll* 

thereof  shall  have  been  given  to  the  owner  or  occupier,  the 
churchwardens  may  either  enter  upon  and  hold  such  seat  or 
pew,  or  let  the  same  to  any  other  person  till  the  rent  in  airear 
and  all  costs  shall  be  paid  ;  or  otherwise  to  sell  the  same  pews 
or  seats  by  auction  to  the  best  bidder,  and  out  of  the  money 
thence  arising  to  pay  the  rent  in  arrear,  with  the  costs,  ren- 
dering the  overplus  to  the  owner,  or  the  churchwardens  may 
recover  the  rent  in  arrear,  by  action  for  use  and  occupation 
against  the  owners  or  occupiers/' 

[[The  73d  section  points  out  how  churchwardens  may  sue 
for  and  recover  pew  rents. 
To  whom  ZpQ  Geo.^  3,  c.  134,  s.  26.  "  Commissioners,  if  they  deem  it 

JkMiSYo***  expedient,  may  from  time  to  time  direct  the  rents  of  pews  in 
be  p«id,  aud  any  church  or  chapel  built  or  acquired  under  said  act  or  this 
or**^Iiymen1.  act  to  bc  assigucd  to  the  parish  or  district,  and  received  by  the 
church  or  chapel  wardens,  who  shall  pay  the  stipend  to  the 
minister  and  clerk :  provided  that  the  parish  shall  not  be  an- 
swerable to  such  minister  or  clerk  for  any  greater  sum  in  each 
year  than  the  rent  of  the  pews  actually  let  during  the  pre- 
ceding year ;  and  any  surplus  of  the  pew  rents  after  paying 
such  stipend  and  other  expenses,  shall  (except  as  mentioned 
in  sect.  27)  be  invested  in  government  securities  in  the  names 
of  trustees  to  be  appointed  by  the  bishop,  and  accumulated  as 
a  fund ;  first,  for  building  or  purchasing  a  house,  with  consent 
of  the  bishop,  for  the  residence  of  the  spiritual  person  serving 
the  church  or  chapel ;  secondly,  for  augmenting  his  stipend, 
reducing  the  pew  rents,  or  increasing  the  accommodation  in  such 
church  or  chapel,  in  manner  directed  by  the  bishop." 
sarpinA.  I^Sect  27.  "  Provided  that  the  surplus  of  such  pew  rents, 

after  paying  the  stipend  and  expenses  mentioned  in  sect.  26, 
shall,  if  commissioners  think  it  expedient,  be  applied  towards 
payment  of  any  money  borrowed  at  interest  by  annuity  or 
otherwise,  for  building  any  church  or  chapel,  or  for  purchasing 
for  it  any  site,  and  defiraying  all  expenses  relative  thereto,  and 
in  repairing  such  church  or  chapel ;  and  the  residue  of  such 
pew  rents,  if  any,  shall  be  applied  as  directed  in  sect  26,  or  in 
aid  of  the  church  ratd,  if  the  commissioners  shall  so  think  fit; 
and  the  church  or  chapel  wardens,  with  consent  of  the  com* 
missioners,  may  borrow  at  interest  by  annuity  or  otherwise, 
any  money  for  building  such  church  or  chapel,  or  purchasing 
such  site  or  defi*aying  the  expenses  relative  thereto,  upon  the 
credit  of  such  pew  rents,  and  by  writing  under  their  hand  may 
charge  such  pew  rent,  subject  to  such  stipend  and  expense 
aforesaid,  with  payment  of  money  with  interest,  or  with  an* 
nuities,  as  such  church  or  chapel  wardens  shall  think  fit." 

^ni?*whe%      C^^^^*  ^^'  "Church  and  chapel  wardens  of  any  church  or 

micned.       chapcl  built  or  provided  under  said  act  and  this  act,  are  autho* 

rised  and  required  when  directed  by  the  bishop,  with  consent 

of  the  patron  and  incumbent,  and  where  pew  rents  have  been 
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assigned  to  the  parish  with  consent  of  the  vestry,  to  make 
such  alterations  in  any  such  pew  rents  as  shall  be  directed  or 
approved  of  with  such  consent." 

[[Sect.  32.  ''  Pew  rents  shall  be  payable  in  advance,  i.  e.  Rents  to  b« 
one  year's  rent  shall  be  paid  on  the  admission  to  the  pew  or  SdJalTce,  &c. 
seat,  if  given  at  Lady  Day  or  Michaelmas,  or  if  at  any  inter- 
mediate period,  then  the  proportion  of  the  half-year  to  Lady 
Day  or  Michaelmas,  and  a  half-year's  rent  above  such  pro- 
portion ;  and  thereafter  half-yearly  payments  shall  be  made 
in  advance,  commencing  at  Lady  Day  or  Michaelmas  following 
the  taking ;  and  every  such  pew  and  seat  shall  be  forfeited 
and  become  vacant  by  discontinuing  any  such  payment  in 
advance  for  two  following  half-years." 

S3  Geo.  4,  c.  72,  s.  84.  "  In  every  case  in  which  pew  rents  Notice  or 
1  be  fixed  under  the  provisions  of  said  acts,  notice  shall  be  ^•^•"' *'*''■• 
given  for  six  successive  weeks  at  the  end  of  each  year  of  all 
the  pews  vacant,  or  which  shall  become  vacant  at  the  com- 
mencement of  the  next  year,  by  writing  affixed  on  the  doors 
of  the  church  or  chapel  and  vestry  room,  and  all  pews  not 
taken  at  the  rents  fixed  within  fourteen  days  after  the  com- 
mencement of  the  ensuing  year,  shall  be  let  to  any  inhabitant  Letung  to 
of  any  adjoining  parish  or  place,  in  the  churches  or  chapels  toSJi?*'****' 
of  which  there  shall  not  be  sufficient  accommodation  for  the 
inhabitants  thereof,  at  the  rent  fixed  upon  such  pews,  for  any 
term  not  exceeding  the  end  of  the  year,  when  such  pews  shall 
be  again  let  in  manner  aforesaid,  and  so  from  year  to  year." 

[[6y  1  &  2  Will.  4,  c.  38,  s.  4,  it  is  enacted,  that  the  pews  Pewt  in 
or  sittings  in  a  church  or  chapel  built  under  that  act,  ^'  shall  be  bniu  u'lScr 
let  by  the  churchwardens  or  chapel  wardens,  or  by  some  per-  J,  c.'s^^"'* 
son  appointed  by  the  trustees,  or  person  or  persons  building 
and  endowing  the  same,  to  act  in  that  behalf,  according  to  a 
scale  of  pew  rents  fixed  by  the  trustees  or  such  person  or 
persons  as  aforesaid,  and  approved  of  by  the  bishop,  which 
scale  it  shall  be  lawftil  for  the  trustees  or  such  person  or 
persons  as  aforesaid,  with  consent  of  the  bishop,  to  alter  from 
time  to  time  as  occasion  may  require :  provided  always,  that 
all  such  pews  as  shall  not  be  taken  at  the  rent  respectively 
fixed  thereon,  within  fourteen  days  after  the  commencement  of 
the  ensuing  year,  shall  in  every  such  case  be  let  to  any  inha- 
bitant of  any  adjoining  parishes  or  places  in  which  there  shall 
not  be  sufficient  accommodation  in  the  churches  and  chapels  of 
the  parish  or  place  for  the  inhabitants  thereof,  at  the  rent  re- 
spectively so  affixed  upon  such  pews,  for  any  term  not  exceed- 
ing the  end  of  the  year,  and  at  the  expiration  of  the  year,  and 
also  of  every  succeeding  year  in  which  any  such  pews  shall  be 
rented  by  inhabitants  of  any  adjoining  parishes,  such  pews 
shall  be  inserted  in  the  list  of  vacant  pews,  to  be  taken  in  pre- 
ference by  the  inhabitants  of  the  parish  or  place  to  which  the 
church  or  chapel  shall  belong ;  and  all  such  pews  as  may  not 
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be  so  taken  by  any  inhabitant  of  the  parish  or  place  may  again 
be  let,  and  so  on  from  year  to  year,  to  any  inhabitants  of  any 
adjoining  parish  or  place." 
Churches  [[Scct.  ^2.  "It  shall  be  lawful  for  the  said  commissioners, 

j^Jfed^r'*'    if  they  shall  think  fit,  in  all  such  cases  as  shall  come  before 
I'rovisioiia  of  thc  Said  commissioncrs,  to  order  and  direct  that  such  church 
ario*^i»cws.'    or  chapel  shall  be  subject  to  all  the  provisions  of  the  said  re- 
cited acts  or  this  act  as  to  apportionment  of  accommodation  in 
pews  and  free  sittings,  and  as  to  pew  rents." — Ed.]] 

VIII. — Goods  and  Ornaments  of  the  Church* 

GotMis  ami  !•  By  the  I  Eliz.  c.  2,  s.  25, "  Such  ornaments  of  the  church, 

ornamenu  in  and  of  the  miuistcrs  thereof,  shall  be  retained  and  be  used,  as 
was  in  the  Church  of  England  by  authority  of  parliament  in 
the  second  year  of  the  reign  of  King  Edward  VI.,  until  other 
order  shall  be  therein  taken  by  the  authority  of  the  queen's 
majesty,  with  the  advice  of  her  commissioners  appointed  and 
authorised  under  the  great  seal  of  England  for  causes  eccle* 
siastical,  or  of  the  metropolitan  of  this  realm." 

Other  orderJ] — Pursuant  to  this  clause,  the  queen  in  the  third 
year  of  her  reign,  panted  a  commission  to  the  archbishop, 
bishop  of  London,  Dr.  Bill,  and  Dr.  Haddon,  to  reform  the 
disorders  of  chancels,  and  to  add  to  the  ornaments  of  them,  by 
ordering  the  Commandments  to  be  placed  at  the  east  end  (A). 

And  by  the  rubric  before  the  Common  Prayer,  **  Such  omar 
ments  of  the  church,  and  of  the  ministers  thereof,  at  all  times 
of  their  ministration,  shall  be  retained  and  be  in  use  as  were  in 
this  Church  of  England  by  authority  of  parliament  in  the  se- 
cond year  of  the  reign  of  King  Edward  VI," 
ordinary'i  2.  ^^  The  aTchdeacous  shall  take  care  that  the  clothes  of  the 
care  iherein.  jjj^j.  |^  dcceut  and  iu  good  Order,  that  the  church  have  fit 
books  both  for  singing  and  reading,  and  at  least  two  sacerdotal 
vestments  (t)." 

By  the  statute  of  Circumspect^  agatigj  IS  Edw.  1,  st  4, 
'^  The  king  to  his  iudges  sendeth  greeting :  Use  yourselves 
circumspectly,  in  all  matters  concerning  the  prelates,  where 
they  do  punish  for  that  the  church  is  not  conveniendy  decked, 
in  which  cases,  the  spiritual  judge  shall  have  power  to  take 
knowledge,  notwithstanding  the  king's  prohibition." 

Not  conveniently  decked-']  For  the  law  alloweth  the  ecclesi- 
astical court  to  have  conusance  in  this  case,  of  providing  decent 
ornaments  for  the  celebration  of  divine  service  (A). 
[  368  ]       3*  (^an.  85.  ''  The  churchwardens  or  questmen  shall  take 
chnreh.        care  that  all  things  in  the  church  be  kept  in  such  an  orderly 
therein.'  ^'^  and  decent  sort,  without  dust,  or  any  thing  that  may  be  either 
noisome  or  unseemly,  as  best  becometh  the  house  of  God,  and 
is  prescribed  in  an  homily  to  that  efifect  (/)•" 

(h)  [Gibe.  201  .J  {k\  2  Inst  489. 

(i)  Keynolcb,  Lmd.  52.  (l)  See  C)l^r(|tDlirlrnif,  7. 
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[[In  Viscount  Maynard  v.  Brand  (m)^  a  monition  was  issued 
against  the  churchwardens  to  repair  and  reinstate,  in  its  original 
form,  the  smre  of  a  church  wliich  had  been  destroyed  by  light- 
ning.— Ed.J 

4.  Can.  82.  '^  Whereas  we  have  no  doubt  but  that  in  all  commnnion 
churches  within  the  realm  of  England  convenient  and  decent  ^^^''' 
tables  are  provided  and  placed  for  the  celebration  of  the  holy 
communion ;  we  appoint  that  the  same  tables  shall  from  time 
to  time  be  kept  and  repaired  in  sufficient  and  seemly  manner, 
and  covered  in  time  of  divine  service  with  a  carpet  of  silk  or 
other  decent  stuff,  thought  meet  by  the  ordinary  of  the  place 
(if  any  question  be  made  of  it),  and  with  a  fair  linen  cloth  at 
the  time  of  the  ministration,  as  becometh  that  table,  and  so 
stand,  saving  when  the  said  holy  communion  is  to  be  adminis- 
tered ;  at  which  time,  the  same  shall  be  placed  in  so  good 
sort  within  the  church  or  chancel  as  thereby  the  minister  may 
be  more  conveniently  heard  of  the  communicants  in  his  prayer 
and  ministration,  and  the  communicants  also  more  conveniently 
and  in  more  number  may  communicate  with  the  said  minister. 
And  all  this  to  be  done  at  the  charge  of  the  parish.'' 

In  the  case  of  Newson  and  Bawtdry^  M.  1  Anne,  the  case 
was,  that  the  communion  table  of  ancient  time  had  been  placed 
in  the  chancel,  that  there  were  ancient  rails  about  it  which 
were  out  of  repair,  that  the  parishioners  at  a  meeting  had  re- 
solved to  repair  the  chancel  and  rails,  and  to  replace  the  table 
there,  and  raise  the  floor  some  steps  higher  for  the  sake  of 
greater  decency;  and  upon  reftisal  to  pay  the  rate,  and  a  pro- 
hibition prayed,  the  court  inclined  that  die  parishioners  might 
do  these  things ;  for  they  are  compellable  to  put  things  in  de- 
cent order,  and  as  to  the  degrees  of  order  and  decency  there  is 
no  rule,  but  as  the  parishioners  by  a  majority  do  agree  (n). 

6.  In  ancient  times,  the  bishops  preached  standing  upon  the  Pniptt. 
steps  of  the  altar;  afterwards  it  was  found  more  convenient  to 
have  pulpits  erected  for  that  purpose  (o). 

And  by  Can.  83,  *^  The  churchwardens  or  questmen,  at  the 
common  charge  of  the  parishioners,  in  every  church  shall  pro- 
vide a  comely  and  decent  pulpit  to  be  set  in  a  convenient  place  [  369  ] 
within  the  same,  by  the  discretion  of  the  ordinary  of  the  place 
(if  any  question  do  arise),  and  to  be  there  seemly  kept  for  the 
preaching  of  God*s  word/* 

6.  Can.  82.  *'  And  likewise  a  convenient  seat  shall  be  made  Readtog 
at  the  charge  of  the  parish,  for  the  minister  to  read  service  in."    ^'^' 

7.  Can.  68.  "  Every  minister  saying  the  public  prayers,  or  SorpUce. 
ministering  the  sacraments  or  other  rites  of  the  church,  shall 
wear  a  decent  and  comely  surplice  with  sleeves,  to  be  provided 

at  the  charge  of  the  parish.  And  if  any  question  arise 
touching  the  matter,  decency  or  comeliness  thereof,  the  same 
shall  be  decided  by  the  discretion  of  the  ordinary." 

(w)  [3  Phm.  601.]  («)  Far.  70.         (o)  Ayl,  Par.  21. 
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highnesses  prerogative  in  that  behalf;  and  that  with  all  con- 
venient speed,  but  at  the  furthest  within  two  months  after  the 
publishing  of  these  our  constitutions/' 

Lately  explained.'] — To  wit,  in  the  conference  at  Hampton 
Court  (x). 

By  the  1  Eliz.  c.  2,  s.  19,  «  The  Book  of  Common  Prayer 
shall  be  provided  at  the  charge  of  the  parishioners  of  every 
parish  and  cathedral  church." 

By  the  13  &  14  Car.  2,  c.  4,  s.  2,  "  A  true  printed  copy  of 
the  (present)  Book  of  Common  Prayer  shall,  at  the  costs  and 
charges  of  the  parishioners  of  every  parish  church  andchapelry, 
cathedral  church,  college  and  hall,  be  provided  before  the 
feast  of  St.  Bartholomew,  1662,  on  pain  of  3/.  a  month  for  so 
long  time  as  they  shall  be  unprovided  thereof." 

16.  Can.  80.  "  If  any  parishes  be  yet  unfiimished  of  the 
book  of  Homilies  allowed  by  authority,  the  churchwardens 
shall  within  convenient  time  provide  the  same  at  the  charge  of 
the  parish." 

17.  By  Can.  17,  "  In  every  parish  church  and  chapel  shall 
be  provided  one  parchment  book  at  the  charge  of  the  parish, 
wherein  shall  be  written  the  day  and  year  of  every  christening, 
wedding  and  burial  within  the  parish ;  and  for  the  safe  keeping 
thereof,  the  churchwardens  at  the  charge  of  the  parish  Bhall 
provide  one  sure  coffer,  with  three  locks  and  keys,  whereof  one 
to  remain  with  the  minister,  and  the  other  two  with  the  church- 
wardens severally." 

And  by  the  26  Geo.  2,  c.  33,  "  The  churchwardens  shall 

provide  proper  books  of  vellum,  or  good  and  durable  paper, 

in  which  all  marriages  and  banns  of  marriage  respectively, 

there  published  or  solemnized,  shall  be  registered,  to  be  care- 

[  372  ]   fully  kept  and  preserved  for  public  use." 

And  by  the  30  Car.  c.  3,  for  burjang  in  woollen,  "All 
persons  in  holy  orders,  deans,  parsons,  deacons,  vicars,  curates 
and  their  or  any  of  their  substitutes,  shall  take  an  exact 
account  and  keep  a  register  of  every  person  buried  in  their 
respective  precincts." 

18.  Can.  99. "  The  Table  of  Degrees  of  marriages  prohibited, 
shall  be  in  every  church  publicly  set  up  at  the  charge  of  the 
parish." 

19.  Can.  82.  ''The  Ten  Commandments  shall  be  set  at  the 
charge  of  the  parish,  upon  the  east  end  of  every  church  and 
chapel,  where  the  people  may  best  see  and  read  the  same." 

^.  Can.  82.  "  And  other  chosen  sentences  shall  at  the  like 
charge  be  written  upon  the  walls  of  the  said  churches  and 
chapels,  in  places  convenient 

21.  Lord  Coke  says,  concerning  the  building  or  erecting  of 
tombsj  sepulchres  or  monuments  for  the  deceased,  in  church. 
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(f )  Gibs.  226. 


chancel,  common  chapel  or  churchyard,  in  convenient  manner, 
it  is  lawful ;  for  it  is  the  last  work  of  charity  that  can  be  done 
for  the  deceased,  who,  whilst  he  lived  was  a  lively  temple  of 
the  Holy  Ghost,  with  a  reverend  regard  and  Christian  hope 
of  a  loyAil  resurrection.  And  the  defacing  of  them  is  punish- 
able by  the  common  law,  as  it  appeareth  in  the  book  of  the  9 
Edw.  4,  14,  the  Lady  Wiche's  case,  wife  of  Sir  Hugh  Wiche ; 
and  so  it  was  agreed  by  the  whole  court,  M.,  10  J.,  in  the 
Common  Pleas,  between  Corven  and  Pym.  And  for  the  de- 
facing thereof,  they  that  build  or  erect  the  same  shall  have  the 
action  during  their  lives  (as  the  Lady  Wiche  had  in  the  case 
of  the  9  Edw.  4),  and  after  their  deceases,  the  heir  of  the ' 
deceased  shall  have  the  action.  But  the  building  or  erecting 
of  the  sepulchre,  tomb  or  other  monument,  ought  not  to  be  to 
the  hindrance  of  the  celebration  of  divine  service  (y). 

Fo/  of  grave  stones,  he  says,  winding  sheets,  coats  of  arms, 
penons,  or  other  ensigns  of  honour,  hanged  up,  laid,  or  placed 
in  memory  of  the  dead,  the  proper^  remains  in  the  executors ; 
and  they  may  have  actions  against  such  as  break,  deface  or 
carry  them  away,  or  an  appeal  of  felony  (z). 

But  Sir  Simon  Degge  says,  he  conceives  that  this  must  be 
intended,  by  licence  of  the  bishop,  or  consent  of  the  parson 
and  churchwardens  (a). 

And  Dr.  Watson  says,  this  is  to  be  understood  of  such 
monuments  only  as  are  set  up  in  the  aisles  belonging  to  par- 
ticular persons,  or  if  they  are  set  up  in  any  other  part  of  the 
church,  he  supposes  it  to  be  understood,  that  they  were  placed   [  373  ] 
there  with  the  incumbent's  consent  (i). 

M.,  10  Geo.  Sir  Thomas  Bury  setup  his  arms  in  the  church 
of  St  David's  in  Exeter.  The  ordinary  promotes  a  suit  in  the 
Spiritual  Court  to  deface  them,  as  being  set  up  without  his  con- 
sent. It  was  moved  for  a  prohibition,  on  the  authorities  that 
action  lies  by  the  heir  for  defacing  the  monument  of  his  ances- 
tor; but  Eyre  and  Fortescue,  Justices,  said,  the  ordinary  was 
judffe  what  ornaments  were  proper,  and  might  order  them  to 
be  defaced.  The  same  was  afterwards  moved  in  the  Court  of 
Common  Pleas,  and  denied  there  also  (c). 

For  the  ordinary  is  the  proper  judge  about  erecting  monu- 
ments, or  putting  up  other  ornaments  in  the  church ;  yet  never- 
theless, notwithstanding  his  allowance,  an  appeal  lies  to  the 
metropolitan.  As  in  the  case  of  Cart  and  Marsh,  M.,  1 1 
Geo.  S.  A  dispute  arose  between  the  parties,  upon  cross  peti- 
tions exhibited  to  the  Archdeacon  of  Bedford  and  Commissary 

(y)  3  Inst  202.   [See  3  Bingbam,  cited  under  ISlirtol,  for  Monuments : 

136 ;  10  Moo.  484.J  lee  alao  tiiat   title  for  the  law  on 

(z)  3  Inst.  110.  Vaults,  &c. 

faS  Degge,  p.  I,  e.  12.  (c)  Palmer  v.  Bishop  of  Exeter, 

h)  Wats.  e.  39.    See  also  the  pas-  Str.  576. 
sage  from  p.  453-4  of  Gibson's  Cooez, 
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of  the  Bishop  of  Lincoln,  for  leave  to  erect  a  monument  against 
a  pier  in  Dunstable  Church  to  the  memory  of  their  respective 
ancestors.    And  upon  allegation^  given  in  on  both  sides,  Marsh 
appealed  to  the  Arches  against  the  admission  of  Cart's  allega- 
tion.    Upon  which  Cart  moved  for  a  prohibition ;  insisting,  I. 
That  ornaments  are  discretionary  only  in  the  ordinary,  and 
therefore  no  appeal  would  lie.     Or,  2.  If  it  did,  yet  it  must  be 
to  the  Bishop  of  Lincoln,  and  not  to  the  Arches.      But  the 
court  held,  that  though  ornaments  cannot  be  set  up  without 
the  consent  of  the  ordinary,  yet  it  must  be  exercised  according 
to  a  prudent  and  legal  cQscretion,  which  the  superior  hath  a 
right  to  look  into  and  correct ;  and  therefore  the  appeal  well 
lay,  as  it  doth  in  cases  of  granting  administration  to  one,  where 
there  are  two  in  equal  degree.     And  as  to  its  being  an  appeal  to 
the  Arches,  it  was  held,  that  wherever  the  act  is  done  by  a 
commissary,  it  is  considered  as  the  act  of  the  ordinary  himself; 
and  to  him  no  appeal  will  lie  from  his  own  act,  and  it  must 
consequently  be  to  the  metropolitan.     So  the  rule  for  a  prohi- 
bition was  discharged  (d). 

In  the  case  of  Bulwer  v.  Hose  (e),  the  plaintiff  applied  for  a 
prohibition  to  the  Consistorial  Court  of  Norwich,  the  object  of 
which  was  to  restrain  the  ordinary  from  granting  a  faculty  to 
the  defendant  for  stopping  up  a  certain  window  in  the  parish 
church  of  Sail  in  Norfolk  (of  which  the  plaintiff  was  rector), 
for  the  purpose  of  erecting  a  monument  to  the  memory  of  his 
wife.  The  Court  of  King's  Bench  held,  that  if  the  rector's 
reasons  for  dissenting  were  improperly  overruled,  it  was  no 
ground  for  a  prohibition,  but  a  mere  matter  of  appeal, 
imagci.  22.  If  any  superstitious  pictures  are  in  a  window  of  a  church 

or  aisle,  it  is  not  lawful  for  any  to  break  them  without  licence 
of  the  ordinary ;  and  in  Prickefs  ccue,  Wray,  C.  J.,  bound  the 
offender  to  the  good  behaviour  {/). 

[[In  1639,  the  parishioners  of  All  Hallows,  Barking,  com- 
plained to  the  Bishop  of  London  that  certain  pictures  and 
images,  contrary  to  the  laws  of  the  Church  of  England,  had 
been  set  over  the  font  of  their  church,  and  that  the  commu- 
nion table  was  not  in  its  usual  place.  The  bishop's  chancellor, 
the  celebrated  Arthur  Duck,  tried  the  question,  and  decreed 
the  pictures  to  be  taken  down(^). — Ed.  J 
oiJ^Goodi  23.  Besides  what  hath  been  observed  in  particular,  there 
DMoti.™'  are  many  other  articles  for  which  no  provision  is  made  by  any 
special  law,  and  therefore  must  be  referred  to  the  general  power 
of  the  churchwardens,  with  the  consent  of  the  major  part  of  the 
parishioners  as  aforesaid,  and  under  the  direction  of  the  ordi- 
nary :  such  as  the  erecting  galleries,  adding  new  bells  (and  of 
consequence,  as  it  seemetn,  salaries  for  the  ringers),  organs^ 

(d)  Str.  1080.  (g)  [See  the  whole  proceediogs  in 

le)  3  East's  Rep.  217.  Gibson's  Appendix,  voL  ii.  p«  1465. 

(/)  Cro.  Jac.  866.  —Ed.] 
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clocky  chimes,  king's  anns,  pulpit  cloths,  herse  cloth,  rushes 
or  mats,  vestry  furniture,  and  such  like. 

In  Butterwarth  and  Barker  v.  Walker  and Waierhouse (A),  2Sl\^n^ 
it  seems  to  have  been  the  opinion  of  the  Court  of  King's  Bench  Mry,  when 
that  the  consent  of  the  parish  is  not  necessary  to  the  ordinary's  *»"*■*»«■*•*• 
ordering  an  organ  to  be  erected  in  a  church ;  but  the  parish 
cannot,  without  their  consent,  be  charged  with  the  expense  of 
erecting  or  repairing  it,  or  adding  new  ornaments.     Nor  can 
the  consent  of  the  vestry  bind  the  parish  without  immemorial 
usage.     In  this  case,  the  organ  being  provided  for  by  voluntary 
contribution,  a  prohibition  was  denied. 

[[Lord  S towel]  says,  ''It  may  be  diiScult  in  some  cases  to 
distinguish  whether  an  addition  of  this  kind  to  the  service  of 
the  church  is  to  be  deemed  necessary  or  ornamental,  because 
organs  in  some  churches  may  be  necessary,  though  in  others 
ornamental.  In  cathedral  churches  they  would,  I  conceive,  be 
deemed  necessary,  and  the  ordinary  might  compel  the  dean 
and  chapter  to  erect  an  organ,  as  proper  and  necessary  for  the 
service  usually  performed  in  such  places  (t)*"  So  Sir  J.  NichoU, 
in  Jav  V.  Webber  {j). 

[[The  law  respecting  church  ornaments  is  now  generally  BxuiiogLtw 
understood  and  settled.  The  consent  of  the  parishioners  is  orMments! 
not  indispensably  necessary,  unless  to  charge  ttie  parish  with 
an  expense  for  the  support  of  the  ornament  after  it  has  been 
put  up.  But  if  there  is  no  such  charge  inciurred,  the  approba- 
tion of  the  majority  of  the  parishioners  is  not  necessary,  nor 
the  disapprobation  binding  on  the  ordinary.  A  faculty  does 
not  enjoin  the  raising  of  any  rate ;  and  if  it  is  found  a  burthen, 
it  may  be  removed  by  another  faculty.  These  were  the  dicta 
of  Lord  Stowell  in  Churchwardens  of  St.  John's  {Margate)  v. 
ParishionerSy  Sfc.  of  the  same  Parish  (k),  in  which  case  a  fa- 
culty for  accepting  and  erecting  an  organ  was  cranted,  without 
a  clause  against  future  expenses  being  charged  on  the  parish, 
and  in  which  objections  of  certain  of  the  parishioners  were  over- 
ruled. Of  course  in  this,  as  well  as  in  all  faculties  properly 
granted,  due  regard  was  had  to  the  condition  of  the  inhabitants, 
and  the  general  circumstances  of  the  parish.  A  like  principle 
was  adopted  in  Jay  v.Webber{l)y  Pierce,  &c.  v.  Pector,  6ic.  of 
Claphatn  (m),  by  Sir  W.  Wynne.  The  doctrine  laid  down  by 
Lord  Stowell  was  also  held  by  the  King's  Bench  in  Butter'^ 
worthy  kc.  V.  Walker,  ^c.  (»),  and  a  prohibition  refused. 

[[The  following  opinion  was  given  by  the  same  great  autho-  saUry  or 
rity  to  the  churchwardens  of  Burton  on  Trent,  in  1790,  as  to  0'««»"«* 
the  salary  of  an  organist :   ''  I  think,  under  the  circumstances 
stated,  tne  churchwardens  have  a  right,  with  the  consent  and 
approbation  of  the  vestry  meeting  legally  called,  to  pay  the 

(*)  3  Burr.  1689.  (A)  [1  Hagg.  198.]  (w)  [3  Hagg.  11.] 

(t)  [1  Consist  199.]  (/)  [3  Hagg.  4.]  (n)  [3  Burr.  1689.] 

U)  [3  Hagg.  8.] 
VOL.  I.  1  I 
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salary  of  the  organist^  and  to  charge  it  in  their  aecounts,  not- 
withstanding the  objections  of  a  very  inconsiderable  minority ; 
and  I  think  that  they  would  be  supported  by  courts  of  law, 
temporal  and  ecclesiastical,  in  so  doing.  I  advise  that  this 
assessment  may  be  made  with  the  consent  of  the  vestry  in  the 
way  of  a  church  rate,  and  that  those  who  refuse  to  pay  the 
rate  be  sued  for  the  same  in  the  Ecclesiastical  Court. — Wm. 
Scott." 
organut  nn-  [[The  minister  has  the  right  of  directing  the  service,  e.g.  when 
orMiar>tcn  the  organ  shall  and  shall  not  play,  and  when  children  shall  and 
shall  not  chaunt,  though  the  organist  is  paid  and  the  children 
managed  by  the  churchwardens  (o).  They  must  complain  to 
the  ordinary  if  he  introduces  urregularity  into  the  service  {p\ — 

[  375  ]  There  are  also  besides  these,  by  an  ancient  constitutioB  of 
Archbishop  Winchelsea,  divers  other  particulars  enjoined  to 
be  found  at  the  charge  of  the  parish,  which  since  the  Re- 
formation are  become  for  the  most  part  obsolete ;  bat  never- 
theless, as  they  frequently  occur  in  our  books,  it  may  be  proper 
not  to  pass  them  altogether  unnoticed.  Which  constitution  is 
thus : 

"  The  parishioners  shall  find  at  their  own  charge  these  se- 
veral things  following:  a  legend,  an  antiphonar,  a  grail,  a 
psalter,  a  troper,  an  ordinal,  a  missal,  a  manual,  the  principal 
vestment,  with  a  chesible,  a  dalmatic,  a  tunic,  with  a  choral 
cope,  and  all  its  appendages,  a  frontal  for  the  great  altar,  widi 
three  towels,  three  surplices,  .one  rochet,  a  cross  for  proces- 
sions, cross  for  the  dead,  a  censer,  a  lanthorn,  an  hand-bell  to 
be  carried  before  the  body  of  Christ  in  the  visitation  of  the 
sick,  a  pix  for  the  body  of  Christ,  a  decent  veil  for  Lent,  ban- 
ners for  the  rogations,  a  vessel  for  the  blessed  water,  an  oscu- 
latory,  a  candlestick  for  the  taper  at  Easter,  a  font  with  a  lock 
and  key,  the  images  in  the  church,  the  chief  image  in  the 
chancel,  the  reparation  of  the  body  of  the  church  within  and 
without  as  well  in  the  images  as  in  the  glass  windows,  the  re- 
paration of  books  and  vestments  whenever  they  shall  need(^).'* 

JLegend.'] — The  book  containing  lessons  to  be  read  in  the 
public  service,  taken  out  of  the  Holy  Scripture,  the  lives  of 
saints,  the  writings  of  the  ancient  fathers  and  other  doctors  of 
the  church  (r). 

Antiphonar.] — From  av7i,  contra,  and  ^covi],  sonus;  so  called 
firom  the  alternate  repetition  of  the  psalm ;  one  part  thereof 
beinc  sung  by  one  part  of  the  choir,  and  the  other  part  thereof 
by  the  other  part  of  the  choir :  And  it  contained  not  only  the 
antiphona,  as  the  word  barely  signifies,  but  also  the  invitato^ 
ries,  hymns,  responsories,  verses,  collects,  and  whatever  was 

(o)    THutchim  v.  BcnzUoe,  3  Phill.  90.]  {q)  Lmdw.  251 . 

(p)   iWiUon  V.  Macmath,  3  B.  &  A.  260.]        (r)  Ibid. 
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said  or  sting  in  the  choir,  called  the  seven  hours,  or  breviary, 
except  the  lessons  {$). 

CfraiL'] — Gradale ;  strictly  taken,  this  signifieth  that  which 
is  sungaradatim  after  the  epistle :  but  here  it  is  to  be  under- 
stood of  that  whole  book  which  containeth  all  that  was  to  be 
sung  by  the  choir  at  high  mass ;  the  tracts,  sequences,  hallelu- 
jahs, the  creed,  offertory,  trisagium,  and  the  rest ;  as  also  the 
<^ce  for  sprinkling  the  holy  water  (t). 

Psalter.'] — The  book  wherein  the  psalms  are  contained  (a). 

Troper] — This  contained  the  sequences  only ;  which  were   [  376  ] 
not  in  all  grails.    The  sequences  were  devotions  used  after  the 
epistle  {x). 

Ordinal] — The  book  which  ardereth  the  manner  of  perform- 
ing divine  service ;  and  seemelh  to  be  the  same  which  was  called 
the  oie,  or  portnis,  and  sometimes  pcrtiferiuim  (y). 

Missal.]  —The  book  which  containeth  all  things  pertaining 
to  the  saying  of  mass  (z). 

AlanuaL]^-So  called  a  manu,  as  being  required  to  be  coi>- 
stantly  at  hand ;  and  it  seemeth  to  be  the  same  as  the  ritual; 
and  containeth  all  things  belcmging  to  the  ministration  of  the 
sacraments  and  sacramentals ;  also  the  blessing  of  fonts,  and 
other  things  by  the  use  of  the  church  requiring  benediction ; 
and  the  whole  service  used  at  processions  (a). 

Principal  Vestment,] — That  is,  the  best  cope  to  be  worn  on 
the  {»rincipal  feasts  (b). 

Chesible.] — Casula;  the  garment  worn  by  the  priest,  next 
under  the  cope ;  which  was  called  also  the  planet.  And  it  is 
said  to  be  so  called,  as  beins  a  kind  of  cottage  (as  it  were),  or 
little  house,  covering  him  all  over  (c). 

Dalmatic.] — A  deaccm's  garment ;  so  called,  from  being  at 
first  woven  in  Dalmatia  (d  )• 

Ihinic.] — The  subdeacon's  garment,  which  he  useth  in  serv- 
ing the  minister  at  the  mass  («). 

Choral  Cope.] — Capa  in  chore  ;  a  cope,  not  so  good  as  that 
to  be  used  on  festivals,  but  to  be  worn  by  the  priest  who  pre-* 
sided  at  the  saying  or  singing  the  hours  (j). 

The  capa  was  so  called  a  capiendo^  because  it  containeth  or 
covereth  Uie  whole  man  {g). 

And  all  its  Appendages.] — To  wit,  the  amyt,  alb,  girdle, 
maniple,  and  stole  (A), 

Fronted.] — A  square  piece  of  linen  cloth  covering  the  altar, 
and  hanging  down  from  it;  otherwise  called  a/Mxl/(i). 

For  the  great  Altar.] — In  honour  of  the  saint  to  whom  the 


<)  Lindw.  261.  {£)  Lindw.  251.  (e)  Lindw.  252. 

0  Ibid.  (a)  Ibid.  (J)  Jobns. 


! 

(«)  Ibid.  (b)  Ibid.  252.  (g)  Lindw.  253. 

Ix)  Ibid.  (c)  Ibid.  *     (h)  Ibid. 

(^)lbid.;  Jobns.  Vl^inch.      ((/)  Ibid.;  Johns.  Wiocb.'    (t)   Ibid. 

1X2 


376  C|urc§. 

church  is  dedicated ;  which  was  wont  to  be  placed  in  the  choir, 
ai?  in  a  more  solemn  part  of  the  church  (A). 

Three  Totteis.] — Two  to  be  laid  upon  the  altar  under  the 
corporal,  and  the  third  for  wiping  the  hands  (/). 

TTiree  Surplices,^ — For  the  use  of  the  three  ministers  of  the 
church :  the  priest,  deacon,  and  subdeacon  (»)• 
[  377  ]  RocheL] — Rochet  is  a  surplice,  save  that  it  has  no  sleeves ; 
and  was  for  the  clerk  who  assisted  the  priest  at  the  mass ;  or 
for  the  priest  when  he  baptize  children,  that  his  arms  might 
be  more  at  liberty  (n). 

A  Cross  for  the  I)eadJ] — To  be  laid  on  the  coffin,  as  it 
seemeth ;  or  on  the  corpse  when  it  was  brought  to  the 
church  (o). 

Pix.]— With  a  lid  or  cover  (p). 

OsculataryJ] — This  was  a  tablet  or  board,  with  the  picture 
of  Christ,  the  blessed  Virgin,  or  the  like;  which  the  priest 
kissed  himself,  and  gave  to  the  people  for  the  same  purpose, 
after  the  consecration  was  performed,  instead  of  the  ancient 
kiss  of  charity  (q). 

Images.'] — ^To  wit,  of  Christ  crucified,  and  of  other  saints  (r)« 

The  chief  Image  in  the  ChanceLI — That  is,  of  the  saint  to 

whom  the  church  is  dedicated  (s). 

7r%^T^in*      ^^'  ^  person  may  give  or  dedicate  goods  to  God's  service  in 

'.!!!  ^!!^!i.^  such  a  church,  and  deliver  them  into  the  custody  of  the 

churchwardens,  and   thereby  the    property    is    immediately 

changed  (0- 

And  if  a  man  erect  a  pew  in  the  church,  or  hang  up  a  bell  in 
the  steeple,  they  do  thereby  become  church  goods  (though 
they  are  not  expressly  given  to  the  church),  and  he  may  not 
afterwards  remove  them ;  if  he  does,  the  churchwardens  may 
sue  him  («). 

The  soil  and  freehold  of  the  church  and  churchyard  is  in 
the  parson ;  but  the  fee  simple  of  the  glebe  is  in  abeyance  (x). 
And  if  the  walls,  windows,  or  doors  of  the  church  be  broken 
by  any  person,  or  the  trees  in  the  churchyard  be  cut  down,  or 
grass  there  be  eaten  up  by  a  stranger;  the  incumbent  of  the 
rectory  (or  his  tenant  if  they  be  let)  may  have  his  action  for  the 
damages  (  y). 

But  the  goods  of  the  church  do  not  belong  to  the  incumbent, 
but  to  the  parishioners ;  and  if  they  be  taken  away,  or  broken^ 
the  churchwardens  shall  have  their  action  of  trespass  at  the 
common  law  {z).    As  in  the  case  of  Bucksal,  T.,  12  Jac.    But 


iJm  Cbarch. 


(Ac)  Lindw.  252.  (0  Lindw.  253. 

/)  Ibid.  (0  Degge,  p.  1,  c«  12. 

m)  Ibid.  (u)  [iDter  Starky  and  the  Church- 
in)  Ibid.  wardens  of  Watlingtony  2  Salk.  547.] 
(o)  Johni.  (x)  1  Inst.  341. 
(p)  Lindw.  252.  (y)  Wats.  c.  39. 
'q)  Johns.  {g)  Ibid. 

r)  Lindw.  253. 
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whereas  it  is  there  said,  that  suit  shall  not  be  therefore  in  the 
spiritual  court;  a  later  judgment  (E.^  18  Car.  ^)  says,  that 
though  the  churchwardens  had  an  action  at  common  law, 
against  those  who  had  taken  away  the  bells^  yet  the  more 
proper  remedy  was  in  the  spiritual  courts  because  at  the  com* 
mon  law  only  damages  would  be  recovered,  but  the  spiritual 
court  would  decree  the  restoring  of  the  thing  itself  (a),  [  378  ] 

But  in  a  later  case,  prohibition  was  granted  to  stay  a  suit  in 
the  spiritual  court  for  taking  away  two  bells  out  of  the  steeple; 
for  the  churchwarden  is  a  corporation,  and  the  property  is  in 
him,  and  he  may  bring  trover  at  common  law  (&). 

By  the  civil  law,  the  goods  belonging  to  a  church  are  for- 
bidden to  be  alienated  or  pawned,  unless  for  the  redemption  of 
captives,  for  relief  of  the  poor  in  time  of  great  famine  and 
want,  or  for  paying  the  debts  of  the  church ;  if  a  supply  can- 
not be  otherwise  raised,  or  upon  other  cases  of  necessity  or 
great  advantage  to  the  church.  And  in  every  alienation,  the 
cause  must  be  first  examined,  and  the  decree  of  the  prelate 
intervene,  with  the  consent  of  the  whole  clergy  or  chapter  (c). 

But  by  the  laws  of  England,  the  goods  belonging  to  a 
church  may  be  aliened :  yet  the  churchwardens  alone  cannot 
dispose  of  them,  without  the  consent  of  the  parish :  and  a  gift 
of  such  goods  by  them  without  the  consent  of  the  sidemen  or 
vestry  is  void  (d). 


IX.  Churches  not  lo  be  profaned.  r  333  i 

[[The  60  Edw.  3,  c.  5,  and  the  1  Rich.  2,  c.  15,  relating  to  the  ^rreit  ©r 
punishment  inflicted  on  those  who  arrested  any  persons  attend-  cieriymen, 
ing  divine  service  "in  churches  or  churchyards  and  other  places 
dedicated  to  God,"  were  repealed  by  9  Geo.  4,  c.  31,  which 
contains  nearly  a  re-enactment  of  the  latter  statute,  (with  an 
additional  provision  extending  to  clergymen  going  to  or  return- 
ing from  the  performance  of  divine  service.  The  23rd  section  is 
as  follows : 

S'*  That  if  any  person  shall  arrest  any  clergyman  upon  any 
process,  while  he  shall  be  performing  divine  service,  or 
shall,  with  the  knowledge  of  such  person,  be  going  to  perform 
the  same,  or  returning  from  the  performance  thereoi,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  suffer  such  punishment,  by  fine  or  im- 
prisonment, or  by  both,  as  the  court  shall  award." 

[[This  act  applies  to  week-days  as  well  as  Sundays.  Wat- 
son remarked  on  the  old  acts,  "  Nevertheless,  afler  all,  notwith- 
standing that  the  person  arresting  is  liable  to  be  punished  for  so 

(a)  1  Rolle'8  Rep.  57 ;  1  Sid.  281 ;     Watiington,  2  Salk.  547. 
Gibs.  206 ;  see  CfmrcDtoartlf n«,  7.  <c)  Wood,  Civ.  L.  142. 

(6)  Starhf   V.    Churchwarden  of       (cQ  Wats.  c.  39. 
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doing,  yet  the  arrest  (if  not  on  a  Sunday)  is  good  in  law;  so 
that  if  a  rescous  be  made,  and  thereby  any  person  shall  be  killed, 
the  killing  is  murder  (e)." 
[  ^^^  ]  C^^  ^  recent  case,  the  Court  of  Common  Pleas  discharged  a 
clergyman  arrested  on  his  way  to  the  altar,  but  refiised  to  give 
him  the  costs  of  the  application,  it  not  appearing  that  the  arrest 
was  made  with  the  concurrence  of  the  plaintiff  or  his  attor* 
ney(/).— Ed.]] 

2.  By  the  13  Edw.  1,  s.  2,  c«  6,  ''  The  king  commandeth, 
that  from  henceforth  neither  fairs  nor  markets  be  kept  in 
cliurchyards,  for  the  honour  of  the  church." 

None  shall  hold  a  market  of  any  things  to  be  sold,  nor  pre* 
sume  to  exercise  any  traffic  in  churches  (g). 

Nor  in  churchyards  (A). 

8.  Causes  of  blood  shall  not  be  heard  in  the  church  or 
churchyard  (t). 

Can.  88.  "  The  churchwardens  or  questmen,  and  their 
assistants,  shall  suffer  no  temporal  courts,  leets,  or  lay  juries, 
to  be  kept  in  the  church,  chapel,  or  churchyard." 

4.  Can.  88.  "  The  churchwardens  or  questmen,  and  their 
assistants,  shall  suffer  no  plays  to  be  kept  in  the  church, 
chapel,  or  churchyard  (A)." 

The  acting  of  plays  in  churches  seemeth  to  have  been 
frequent  in  this  and  other  nations  during  the  times  of  popery, 
as  appears  from  the  decretal  epistle  against  them.  At  the 
[  SOO  ]  Reformation,  and  for  some  time  after,  those  plays  and  interludes 
were  very  common;  and,  being  representations  of  the  cor- 
ruptions of  the  monks  and  the  popish  clergy,  were  very 
acceptable  to  the  people.  In  the  time  of  Archbishop  Orindal, 
there  were  an  idle  sort  of  people,  who  set  up  bills  daily,  but 
especially  on  holy  days,  inviting  to  their  plays;  by  whose 
impure  mouths  God's  word  was  profaned  and  turned  into 
scoffs ;  and  the  archbishop  moved  secretary  Cecil  for  a  pro- 
clamation to  suppress  them.  And  it  appears  by  this  canon« 
that  this  profime  usage  was  not  then  quite  driven  out  of  the 
churches  and  churchyards  (/). 

5.  Can.  88.  "  The  churchwardens  or  questmen,  and  their 
assistants,  shall  suffer  no  feasts,  banquets,  suppers,  church 
ales,  drinkings,  or  any  other  profane  usage  to  be  kept  in  the 
church,  chapel,  or  churchyard.' 

These  five  prohibitions  do  all  refer  to  the  wake,  or  feast 
of  the  dedication  of  churches ;  the  observation  of  which,  among 
Christians,  was  very  ancient,  and  is  particularly  enjoined  by  the 
canon  law.    And  in  the  laws  of  Edward  the  Confessor,  Of  the 


FeMtlngs. 


(e)  [The  following  authorities  were    320 ;  5  M.  &  P.  122,  5.  C] 
cited  in  former  editions  of  Bum  upon        (g)  Othobon,  Athon,  137. 
the  repealed  statutes,  50  Edw.  3,  c.        (X) 
5,  and  1  Rich.  2,  c.  15— V^ate.  c.  34 ; 
2Keb.  777;2Buls.72.] 

(/)    IGoddard  y.  Harris,  7  Bing, 


(h)  Ibid. 

(t)  Langton,  Lind.  270. 

(k)  See  Ctttr(|lD«f:llffl0,  8. 


[I)  Gibs.  191. 
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times  and  days  of  the  king's  peace^  one  time  is,  in  the  parishes 
of  those  churches  where  the  proper  festival  of  the  saint  is 
celebrated.  But  the  observation  of  them,  however  piously 
intended,  grew  by  degrees  into  great  excesses  of  eating  and 
drinking,  and  other  irregularities ;  which,  by  the  way,  were  at 
first  in  some  sort  indidged  to  the  English  by  Gregory  the 
Great,  at  this  feast  of  the  dedication,  in  lieu  of  their  sacrifices 
while  they  were  heathens,  viz.  that  they  might  set  up  booths 
round  the  church,  and  there  feast  and  entertain  themselves: 
but  the  entertainments  being  forbidden  (as  was  before  ob* 
served),  the  solemnity  itself,  though  revived  by  the  Book  of 
Sports,  hath  been  since  in  great  measure  disused;  and  to- 
gether with  it,  the  disorders  by  this  canon  here  prohibited  (m). 

6.  Can.  88.  *'  The  churchwardens  or  questmen,  and  their  Ma»ten. 
assistants,  shall  puffer  no  muster  to  be  kept  in  the  church, 
chapel,  or  churchyard." 

[|A  constable  may  be  justified  in  removing  a  person  firom  a 
church  for  disturbing  the  congregation  in  time  of  divine  service, 
although  no  part  of  such  service  was  actually  going  on  at  the 
time,  but  he  has  no  right  to  detain  such  person  in  custody 
afterwards  for  the  purpose  of  taking  him  before  a  magistrate  (n)« 
— Ed.1 

7.  By  5  &  6  Edw.  6,  c.  4,  s.  1,  "  If  any  person  shall,  by  Brawling. 
words  only,  quarrel,  chide  or  brawl,  in  any  church  or  church- 
yard, it  shall  be  lawful  unto  the  ordinary  of  the  place,  where 

the  same  offence  shall  be  done,  and  proved  by  two  lawfiil 
witnesses,  to  suspend  every  person  so  offending ;  if  he  be  a 
layman,  fVom  the  entrance  of  the  church ;  and  if  he  be  a  clerk, 
from  the  ministration  of  his  office  for  so  long  time  as  the  said 
ordinary  shall  think  meet  according  to  the  fault 

[[But  by  27  Geo.  3,  c.  44',  the  suit  must  be  brought  within 
eight  calendar  months  from  the  time  when  any  such  ofience 
shall  have  been  committed. — Ed.^ 

To  suspend  every  Person  so  offending,"] — H.,  15  Jac.  A 
prohibition  was  prayed  upon  this  statute,  because  that  costs 
were  given  in  the  spiritual  court;  but  it  was  denied  by  the  court, 
the  costs  being  there  for  the  expenses  of  the  suit ;  otherwise,  if 
it  had  been  for  damages  (o). 

8.  By  5  &  6  Edw.  6,  c.  4,  s.  2,  "  If  any  person  shall  smite  or  l^'J^'jjJ  •"* 
lay  any  violent  hands  upon  another  in  any  church  or  church-    "''  "*' 
yard,  then  ipso  facto  every  person  so  ofiending  shall  be  deemed 
excommunicate,  and  be  excluded  from  the  fellowship  and  com- 
pany of  Christ's  congregation." 

Shall  smite  or  lay  any  violent  hands.] — If  one  be  assaulted  in 
the  church,  or  within  a  churchyard,  he  may  not  beat  the  other 
or  draw  a  weapon  there,  although  the  other  assaulted  him,  and 


(m)  Gibi.  191. 

n)   TWiUiam  v.  Gknitter,  2  B.  &  C.  699 ;  4  D.  &  R.  217,  S.  C.] 
o)   jLarge  BndAli<m,CtQ.JBC, i62. 
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siniiine  and    it  be  therefore  in  his  own  defence,  for  it  is  a  sanctified  place, 
Brawling.      ^^^  j^g  ^^y  ]^^  punished  for  that  by  this  statute.     And  it  is  the 

same  in  any  of  the  king's  courts,  or  within  view  of  the  courts 
of  justice ;  because  a  force  in  that  case  is  not  justifiable,  though 
in  a  man's  own  defence  (p), 

M.,  1  Anne.  It  was  moved  to  have  a  prohibition  granted  to 
the  ecclesiastical  court,  to  stay  a  suit  there  against  Wenmouth, 
for  brawling  in  the  belfry,  and  striking  a  man  there,  upon  sug- 
gestion of  this  statute,  and  alleging  that  all  statutes  are  con- 
struable  by  the  common  law,  and  that  Wenmouth  came  there 
as  mayor  to  suppress  a  riot;  but  the  court  (Holt,  Chief  Justice, 
being  absent),  denied  a  prohibition,  because  this  ofience  was 
cognizable  in  the  ecclesiastical  court  before  this  statute,  ratione 
loci ;  and  the  statute,  though  it  provides  a  penalty,  doth  not 
alter  the  jurisdiction  (6r). 

Lay  any  violent  nandsJ] — But  it  hath  been  holden,  that 
churchwardens,  or  perhaps  private  persons,  who  whip  boys 
for  playing  in  the  church,  or  pull  off  the  hats  of  those  who 
obstinately  refuse  to  take  them  off  themselves,  or  gently  lay 
their  hands  on  those  who  disturb  the  performance  of  any  part 
of  divine  service,  and  turn  them  out  of  the  church,  are  not  within 
the  meaning  of  this  statute  (r). 

In  any  Church  or  Churchyard.'] — E.,  33  Eliz.  In  DethicKs 
case{8),  who  struck  another  in  St.  Paul's -churchyard  in  Lon- 
don, the  court  were  clearly  of  opinion,  that  cathedrals  as  well 
as  other  churches  are  within  the  meaning  of  this  statute. 

Ipso  factoJ] — But  notwithstanding  that  the  words  of  the 
statute  be  so  expressed,  that  he  who  smites  another  shall  ipso 
facto  be  deemed  excommunicate,  yet  there  ought  to  be  a  pre« 
cedent  conviction  at  law,  which  must  be  transmitted  to  the 
ordinary,  or  else  the  excommunication  must  be  declared  in  the 
spiritual  court  upon  the  proper  proof  of  the  offence  there,  for 
it  is  implied  in  every  penal  law  that  no  one  shall  incur  the 
penalty  thereof,  till  he  be  found  guilty  upon  a  lawful  trial;  also 
it  must  be  intended  in  the  construction  of  this  statute,  that  the 
excommunication  ought  to  appear  judicially,  because  otherwise 
there  could  be  no  absolution  ( t). 

In  the  case  of  Wilson  and  Greaves,  H.,  30  Geo.  2  («),  a 
prohibition  was  moved  for  on  this  clause,  and  the  suggestion 
was,  that  there  ought  to  have  been  a  previous  conviction  at  law. 
But  by  the  court — ^That  is  not  necessary  upon  this  clause.  It 
is  still  indeed  an  offence  at  common  law,  and  a  man  may  be 
indicted  for  it ;  but  besides  this,  he  may  be  ipso  facto  excom- 
municated by  the  ordinary.  If  there  is  a  conviction  at  law,  the 
ordinary  may  use  it  as  a  proof  of  the  fact ;  but  he  may  proceed 
without  any  such  previous  conviction.    And  the  proceedings 

(p)  Cro.  Jae.  367;  1  Haw.  139.  (t)  Cro.  £1.  224;  1  Leon.  248. 

(9)  Wenmouth  and  Coliini,  Lord  (/)  1  Haw.  139. 

Raym.  850.  (ic)  1  Barrow,  240. 
(r)  1  Haw.  139. 
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of  the  two  courts  .being  diverse  intuitu,  it  is  no  objection  to  Smiunctnit 
say,  that  a  man  will  at  this  rate  be  twice  punished  for  the  same  '-'"'^""s- 
offence.     And  this  is  common  in  many  cases ;  for  the  temporal 
courts  proceed  to  punish^  the  ecclesiastical  to  amend. 

But  there  must  be  a  sentence  declaratory  at  least  in  the  spi- 
ritual court,  otherwise  the  excommunication  could  not  have 
effect;  for  no  excommunicato  capiendo  could  issue  without  a 
significavit  from  the  spiritual  judge,  and  no  significavit  could 
issue  but  upon  some  proceedings  before  the  said  judge ;  nor 
otherwise  could  the  party  ever  be  absolved  (a). 

And  a  plea  of  excommunication  in  the  plaintiff  ipso  facto, 
because  he  had  smitten,  &c.  without  showing  an  excommuni- 
cation by  the  ordinary,  or  under  his  seal,  was  ruled  to  be  ill(&). 

\^Hutchins  v.  Denziloe  (c).  Lord  Stowell : — "  This  is  a 
proceeding  on  the  statute  of  Edward  VL,  an  act  certainly 
made  on  the  exigency  of  the  times  at  the  Reformation,  when 
there  prevailed  great  heats  and  animosities  on  religion,  which 
were  likely  enough  to  break  out  in  churches.  The  act  did  not 
create  the  offence,  as  it  subsisted  by  the  common  law  before 
the  statute  was  enacted,  and  there  is  no  doubt  that  the  eccle- 
siastical court  had  a  right  to  interfere  to  correct  or  punish  any 
act  of  disturbance  of  the  public  worship.  A  party  may  now 
proceed  either  upon  the  statute  or  upon  the  ancient  law ;  for 
wherever  (d)  the  statute  leaves  an  offence  as  it  found  it,  and 
only  introduces  additional  punishment,  a  party  may  proceed  on 
either. 

[[The  statute,  however,  leaves  nothing  to  the  discretion  of 
the  judge,  but  the  duration  of  the  suspension  ab  ingressu  ec^ 
cUsia.  (e). 

[[It  is  not  certain  whether  to  brawl  in  a  vestry  room,  partly  in  what  pUce 
in  and  partly  out  of  the  churchyard,  is  ratione  loci  a  statutable  Sj/ie*eom. 
offence-(/);  within  a  churchyard  it  is  so,  though  of  a  very  »'"«>• 
slight  ecclesiastical  character  (^).    This  suit  may  be  brought 
by  letters  of  request  (A). 

[[It  has  been  held  that  this  offence  is  committed  by  expos-  wut  con- 
tulations  and  remonstrances  uttered  to  a  clerg}rman  about  to  oirciice!^* 
ascend  the  pulpit  for  the  purpose  of  preaching  (t);  by  reading, 
without  due  authority,  in  a  church,  during  divine  service, ^'notice 
of  vestry :"  this  is  now  forbidden  by  statute  (A). 

[[But  in  a  vestry  meeting  for  civil  purposes  latitude  of 
expression  is  allowed,  and  mere  coarse  expressions  do  not  con- 


(a)  BiUon  and  Chapman^  H.,  9  Geo. 
2.  Cas.  Hardwicke,  190. 

(b)  Cro.  Eliz.  919. 

(c)  [1  Consist.  181.  See  also 
Netoberty  v.  Goodwin,  I  Phill.  282; 
Palmer  v.  Roffey,  2  Add.  139 ;  Jen- 
kins V.  Barrett f  1  Hagg.  15;  where  a 
similar  doctrine  is  laid  down  as  in  6 
D.  &  R.  373 ;  4  B.  &  C.  31 3.*- Ed.] 


(d)  [Lord  Raym.  850.1 

(e)  [Huet  V.  Dash,  2  Lee,  511.1 
(/)  IWilliams  v.Goodyer,  2  Add. 

463.1 
(g)[Lee  V.  Matthews,  3  Hagg.  169.1 
(A)  JDawe  v.  WiUiams,  2  Add.  140.] 
(0  fClintony.Hatchard,!  Add.96.1 
(fc)  tibid.] 
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stitute  brawling  (Z).  Provocation  is  no  defence  and  cannot  ex- 
empt the  offender  from  the  penalties  of  the  law  (m).  Nor  will 
the  statute  allow,  as  a  justification,  that  the  party  proceeded 
against  was  not  the  first  aggressor,  but  that  the  promoter  of  die 
suit  was ;  for  in  all  cases  of  brawling,  where  two  persons  are 
implicated,  which  is  most  to  be  blamed  is  immaterial ;  both  are 
bound  to  abstain,  and  each  failing  to  do  so,  incurs  a  like  pe- 
nalty (n). 
Who  may  {l^^^Y  P^Tty  ^^Y  promotc  articles  under  the  statute  (o),  but 

dwTnd  what  *^^  words  of  brawHug  must  be  set  forth,  and  great  strictness 
ihei  »hoaid  must  be  observed  in  the  statement,  it  beinir  a  criminal  suit:  the 
aiticles  therefore  must  be  so  specific  as  to  afford  the  accused 
an  opportunity  for  defence,  and  the  judge  of  considering  whe- 
ther it  is  a  fit  case  for  the  promotion  of  his  oflfioe ;  but  it  is 
enough  to  show  words  of  brawling  used  by  the  defendant (p). 
The  court  will  sometimes,  where  the  case  is  only  ratione  hci 
brought  before  it,  recommend  a  private  adjustment  of  the 
suit  (q) ;  but  it  has  no  disinclination  to  entertain  suits  of  this 
description,  it  being  as  necessary  now  as  when  the  law  was 
made  to  prevent  the  profanation  of  sacred  places  (r). 

[[Costs,  as  a  general  principle,  are  given  against  the  offender, 
but  fill!  costs  are  not  given  in  all  cases,  they  may  be  mitigated 
according  to  the  discretion  of  the  court  («).  See  title  IptK^ 
t(ce*— Ed.] 

9.  By  the  6  &  6  Edw.  6,  c.  4,  s.  8,  "  If  any  person  shall 
maliciously  strike  any  person  with  any  weapon  in  any  church 
or  churchyard,  or  shall  draw  any  weapon  in  any  church  or 
churchyard,  to  the  intent  to  strike  another  with  the  same 
weapon,  he  shall,  on  conviction  by  verdict  of  twelve  men,  or 
by  his  own  confession,  or  by  two  lawfiil  witnesses  at  the  assizes 
or  sessions,  be  adjudged  to  have  one  of  his  ears  cut  off,  and  if 
[  393  ]  he  have  no  ears,  he  shall  be  burned  in  the  cheek  witfi  a  hot 
iron  having  the  letter  "  F,"  whereby  he  may  be  known  and 
taken  for  a  fray-maker  and  fighter ;  and  besides,  he  shall  be  and 
stand  ipso  facto  excommunicated  as  is  aforesaid." 

MaiicioHsly.] — It  is  not  enough  to  say  in  the  indictment  that 
he  struckj  but  it  must  be  also  that  he  did  it  maliciously  {t). 

Or  shall  draw  any  Weapon.'] — If  a  man  take  up  a  stone  in 
a  churchyard,  and  omrs  to  throw  it  at  another ;  or  havii^  a 


Costs. 


Drawing 
Weapon. 


(/)   r  HolU  V.  Scula,  2  Hagg.  SQQ.1 
(wi)  [North, igcv,  DicksoHfl  Hagg. 

730 ;  Jarman  v.  Bagster,  3  Hagg.366.] 
(n)  IPalmerv.  Roffey,  2  Lee,  514; 

England  v.  HyrcombAc.  2  Add.  306.] 
(o)  XHuet  V.  Doihy  2  Lee,  514.] 
(  p)  iHutchint  v.  Denziloe,  I  Consist 

182;  Palmer  v.  Roffey,  2  Add.  140; 

Jarman  v.  Bagtter,  3  Hagg.  174 — 

356 ;  Foote  v.  Richards  and  Bartlett, 

I  Lee,  266.] 


(q)  TLee  v.  Matthews,  3  Hagg.  169.] 
(r)  [  Williams  v.  Bott,  1  Consist  2 ; 

Auiten  y.  Dagger,  3  PhiU.  125.1 
(s)   ICanning  v.  Sandlin,  2  PhiD. 

293 ;  Attsten  v.  Dugger,  3  PhiU.  120 ; 

Clinton  v.    Hatchard,  1  Add.   96  ; 

Palmer  v.  Roffey,  2  Add.  141 ;  PtUmer 

V.  Tyon,  2  Add.  196 ;    IVUUams  v. 

Gooifyer,  2  Add.  309 ;  Field r.Coteni^ 

3  Hagg.  169—178.] 
(0  Noy,  171. 


liatchet  or  axe  in  his  hand,  otkts  to  strike  another  therewith  ; 
this  is  not  oflfence  within  these  words ;  for  these  are  not  such 
weapons  as  may  properly  be  said  to  be  drawn,  as  a  sword  or 
dagger  (u). 

To  the  intent  to  strike  another.] — E.,  33  Eliz.,  PenhalMs 
case.  He  was  indicted  upon  this  statute,  for  drawing  his 
dagger  in  the  church  of  B*  against  J.  S.,  and  it  was  not  said 
to  the  intent  to  strike  him,  and  for  this  cause  the  indictment 
was  adiud^  void  (x). 

In  the  year  1415,  which  was  before  this  statute,  the  wives  of 
Lord  Strange  and  Sir  John  Trussel,  contending  for  presidency 
of  place  in  the  church  of  St.  Dunstan  in  the  East  in  London, 
their  husbands  thereupon,  with  all  their  retinue,  engaged  in 
the  quarrel,  and  within  the  body  of  the  church  some  were 
killed  and  many  wounded.  For  which  pro£uie  riot,  several  of 
the  delinquents  were  committed,  and  the  church  suspended  from 
the  celebration  of  any  divine  office.  By  process  in  the  Court 
Christian,  the  Lord  Strange  and  his  lady  were  adjudged  to  be 
the  criminal  parties,  and  had  this  solemn  penance  imposed  upon 
them  by  that  exemplary  prelate,  Archbishop  Chicheley : — The 
Lord  Strange  walked  b^ureheaded  with  a  wax  taper  lighted  in 
his  hand,  and  his  lady  barefooted,  from  the  church  of  St  Paul 
to  that  of  St  Dunstan ;  which  being  rehallowed,  the  lady  with 
her  own  hands  filled  all  the  church  vessels  with  water,  and 
offered  to  the  altar  an  ornament  of  the  value  of  10^,  and  the 
lord  a  piece  of  silver  to  the  value  of  5/.  ( y). 

By  statute  27  Geo.  S,  c.  44s  "  No  suit  shall  be  brought  in 
any  ecclesiastical  court  for  striking  or  brawling  in  any  church 
or  churchyard  after  the  expiration  of  eight  c^endar  months 
from  the  time  when  such  oftence  shall  have  been  committed." 

10.  If  a  man  do  break  and  enter  a  church  in  the  night  of  Robbing  or 
intent  to  steal,  this  is  burglary,  for  the  church  is  the  mansion  ^*^'"'*^^^' 
house  of  Almighty  God  (z). 

And  here  note  a  diversity  between  a  spiritual  man  of  the 
church  consecrated  to  the  service  of  God,  and  goods  dedicated 
to  divine  service,  or  merelv  ecclesiastical ;  for  laying  of  violent 
hands  upon  a  person  in  holy  orders  the  ecclesiasticalcourt  hath 
conusance,  but  for  the  violent  taking  away  or  consuming  of  the 
ornaments  of  the  church  or  goods  dedicated  to  divine  service, 
that  court  (Lord  Coke  says)  hath  no  conusance,  for  that  it  is 
not  given  to  them ;  as  for  taking  away  of  the  Bible,  the  Book 
of  Common  Prayer,  the  chalice,  and  the  like,  or  for  the  taking 
away  of  an  image  out  of  the  church ;  but  remedy  must  be  taken 
for  these  at  the  common  law  (a). 

But  Dr.  Watson  says,  a  libel  may  be  also  in  the  spiritual 
court  against  the  ofiender,  pro  salute  aninue  et  reformatione 
morum,  although  not  to  recover  damages  {b). 

(tt)  Wats.  c.  34.  (y)  Ken.  Par.  Ant.  660.        (a)  2  Inst  492. 

(jf)  Cro.  EUz.  231.         {z)  3  Inst.  64.  (l)  Watf.  c  39. 
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But  this  must  be  understood  where  the  oflfence  doth  not 
amount  to  felony,  for  in  that  case  the  spiritual  court  badi  no 
jurisdiction  (c). 

In  the  Lent  assizes  holden  at  Leicester^  11  &  12  Jac.,  the 
case  was,  one  William  Haines  had  digged  up  the  several  graves 
of  three  men  and  one  woman  in  the  night,  and  had  taken  their 
winding  sheets  from  their  bodies  and  buried  them  again,  and  it 
was  resolved  by  the  justices  at  Serjeants'  Inn  in  Fleet  Street, that 
the  property  of  the  sheets  remained  the  owner's,  that  is,  in  him 
who  had  property  therein  when  the  dead  body  was  wrapped 
up  therewith,  for  the  dead  body  is  not  capable  of  it,  and  mat 
the  taking  thereof  was  felony  (rf). 
Saneinary.  11.  Ancicntly,  the  church  and  churchyard  was  a  sanctuary, 

and  the  foundation  of  abjuration ;  for  whoever  was  not  capaUe 
of  this  sanctuary,  could  not  have  the  benefit  of  abjuration ;  and 
therefore  he  that  committed  sacrilege,  because  he  could  not 
have  the  privilege  of  sanctuary,  could  not  abjure.  This  ab- 
juration was,  when  a  person  had  committed  felony,  and  for 
safeguard  of  his  life  had  fled  to  the  sanctuary  of  a  church  or 
churchyard,  and  there  before  the  coroner  of  that  place,  within 
forty  days,  had  confessed  the  felony,  and  took  an  oath  for  his 
perpetual  banishment  out  of  the  realm  into  a  foreign  country, 
choosing  rather  to  lose  his  country  than  his  life;  but  the  foreign 
country  into  which  he  was  to  be  exiled  might  not  be  amongst 
infidels  («). 
[  395  ]  But  by  the  act  of  the  SI  Jac.  c.  28,  s.  7,  it  is  enacted,  that 
7to  sanctuary 9  or  privilege  of  sancttuiryt  shall  be  admitted  or 
allowed  in  any  case.  By  which  act,  such  abjuration  as  was  at 
the  common  law,  founded  (as  hath  been  said)  upon  the  privilege 
of  sanctuary,  is  wholly  taken  away ;  but  the  abjuration  by  force 
of  the  statutes  of  the  35  Eliz.  c.  1,  and  35  Eliz.c.  2,  in  the  case 
of  recusants,  remaineth  still;  because  such  abjuration  hath  no 
dependency  upon  any  sanctuary  (/). 

And  the  law  was  so  favourable  for  the  preservation  of  sanc- 
tuary, that  if  the  felon  had  been  in  prison  for  the  felony,  and 
before  attainder  or  conviction  had  escaped  and  taken  sanctuary 
in  the  church  or  churchyard,  and  the. gaolers  or  others  had 
pursued  him,  and  brought  him  back  again  to  prison,  upon 
his  arraignment  he  might  have  pleaded  the  same,  and  should 
have  been  restored  again  to  the  sanctuary  (^). 


X.  Church'Way. 

The  right  to  a  church  way  may  be  claimed  and  maintained 
by  libel  in  the  spiritual  court*    This  is  supposed  in  the  several 

(c)  Exam,  of  the  Scheme  of  Ch.        (e)  3  Inst  115. 
Power,  90.  (/)  Ibid.  1 1 5,  1 1 6. 

(<0  12  Co.  113 ;  fee  mxM,  11.  ^)  Ibid.  217. 
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reports  upon  this  head^  by  the  mention  of  particular  circum- 
stances, without  which  prohibitions  would  not  have  laid  (A). 

A  church-way  may  commonly  be  claimed  as  a  private  way ; 
and  upon  suggestion  that  it  is  a  highway,  a  prohibition  will  be 
granted ;  so  if  the  suggestion  prove  truej  the  right  is  triable  at 
common  law  (t). 

A  way  to  a  parish  church,  or  to  the  common  fields  of  a 
town,  or  to  a  village,  which  terminates  there,  may  be  called  a 

Erivate  way,  because  it  belongs  not  to  all  the  king's  subjects, 
ut  to  the  particular  inhabitants  of  such  parish,  house  or  vil- 
lage, each  of  which,  as  it  seems,  may  have  an  action  for  nuisance 
therein;  whereas  nuisances  in  highways  are  punishable  by 
indictment,  and  are  not  actionable  unless  they  cause  a  special 
damage  to  some  particular  person  (A).  Yet  an  indictment  for 
stopping  cammunem  viam  pedestrem  ad  ecclesiam  de  Whitby 
was  held  good,  for  it  was  taken  to  be  a  foot-way  common  to 
all,  and  not  merely  to  the  parishioners,  and  that  the  church 
was  only  the  terminus  ad  quern  (Z)«  If  a  way  leading  to  a 
church  be  a  private  way,  he  who  ought  to  repair  may  be  com- 
pelled to  repair  by  the  ecclesiastical  court,  and  no  prohibition 
will  lie ;  but  otherwise,  if  it  be  a  highway,  though  it  lead  to  a 
church  (m).  If  it  be  a  highway,  uiat  is,  common  to  all  his 
majesty's  subjects,  the  charge  of  repairing  it,  of  common  right, 
lies  on  the  occupiers  of  lands  within  the  parish,  but  may  be 
cast  on  certain  persons  by  reason  of  inclosure,  tenure,  or  pre- 
scription, and,  in  some  cases,  is  to  be  regulated  by  the  sur- 
veyors appointed  by  stat.  13  Geo.  3,  c.  78  (n). 

Prescription  for  a  church-way  may  be  pleaded  by  any  in- 
habitant in  the  spiritual  court.  This  was  done  in  the  16  Jac. 
but  upon  suggestion  that  it  had  been  enjoyed  by  permission 
only,  and  not  as  of  right,  a  prohibition  was  granted:  as  it 
was  also  in  a  case  which  Rolle  mentions  in  the  same  year, 
when  the  churchwardens  of  Bithome  and  Bowe  sued  for  a 
church-way  as  appertaining  to  all  the  parishioners  by  prescrip- 
tion (o). 

Which  case  mentioned  by  Rolle  is  thus :  If  the  church- 
wardens of  a  church  sue  for  a  way  to  a  church  that  they  claim 
to  belong  to  all  the  parishioners  by  prescription,  a  prohibition 
shall  be  granted,  for  this  is  temporal  (p). 

[^In  Walter  v.  Mountague{q)  it  is  said :  Individuals  may  by  |;*»|«:'  *^, 
prescription  have  a  right  of  way,  and  parishioners  for  attend-  conrtTltmi 
ance  on  divine  worship,  vestries,  &c.     Neither  the  rector  nor  r2Si^.* 
the  churchwardens  can  make  a  new  path  without  a  faculty 
from  this  court    With  regard  to  the  jurisdiction,  the  church- 

(h)  Ayl.  Par.  438 ;  Gibs.  293.  (m)  Maicb,  45. 

(t)  Gibs.  293;  2  RoUe's  Abr.  287;  (n)  See  3  Bac.  Ab.  58,  59. 

Ayl.  Par.  438.  (o)  Gibs.  293. 

(k)  3  Bac.  Ab.  54.  (p)  2  Rolle's  Abr.  287. 

(/)  1  Ventr.  208,  cited  in  2  Raym.  (q)  [1  Curtds,  261.] 
1175. 
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yard  being  consecrated  ground,  this  court  has  cognizance  of 
the  matter;  it  would  not  sanction  alterations,  however  con- 
yenient,  unless  the  consent  of  the  rector  had  been  previously 
given,  or  at  least  asked.     If  this  is  an  ancient  footpath,  it  is 
competent  to  any  individual  to  proceed  at  law,  and  this  ooart 
may  be  stopped  by  a  prohibition.     In  this  case  the  court  caa^ 
demned  the  churchwardens  in  402.  costs,  nomine  expenmarum^ 
monishing  them  to  be  more  careful  in  fbture,  and  not  con- 
sidering it  a  good  defence  that  the  new  foo^tb  Aey  had 
made  through  the  churchyard  was  UmA  fide  for  the  good  of 
the  parishioners* 
Power  given       [[By  59  Gco.  S,  c.  134,  s.  39,  it  is  enacted,  ^  That  it  shall  be 
Gilding        lawful  for  the  said  commissioners,  if  they  should  think  fit,  to  aher, 
^^^''  repair,  pull  down  and  rebuild,  or  order  or  direct  to  be  altered, 

repaired,  pulled  down  and  rebuilt,  the  walk  or  fences  of  any 
existing  churchyard  or  burial  ground  of  any  parish  or  chapefary, 
and  to  fence  off  with  walls  or  otherwise,  any  additional  or  new 
burial  ground,  to  be  set  out  or  provided  by  virtue  of  this  act; 
and  also  to  stop  up  and  discontinue,  or  alter  or  vary,  or  order 
to  be  stopped  up  and  discontinued,  or  altered  or  varied,  any 
entrance  or  gate  leading  into  any  churchyard  or  burial  ground, 
and  the  paths,  footways  and  passages  into,  through  or  over  the 
same,  as  to  them  may  appear  useless  and  unnecessary,  or  as 
they  shall  think  fit  to  alter  or  vary ;  provided  that  the  saoK  be 
done  with  the  consent  of  any  two  justices  of  the  peace  of  the 
county,  city,  town  or  place,  where  any  such  entrance,  gate, 
path  or  passage  shall  be  stopped  up  or  altered  ;  and  on  notice 
being  given  in  the  manner  and  form  prescribed  by  an  act  passed 
in  the  fifty-fifth  year  of  the  reign  of  his  present  majesty,  intitiiled 
*  An  Act  to  amend  an  Act  of  the  thirteenth  year  of  His  present 
Majesty,  for  the  Amendment  and  Preservation  of  the  Publk 
Highways,  in  so  far  as  the  same  relates  to  Notice  of  Appeal 
against  turning  or  diverting  a  Public  Highway;  and  to  extend 
the  Provisions  of  the  same  Act  to  the  stopping  up  of  unneoes* 
sary  Roads.*" 
No  appeal.         [[Sehedule  A  of  that  statute  gives  a  form  of  notice  of  an 
order  for  stopping  up  an  useless  road,  and  the  form  states  that 
such  order  will  he  enrolled  at  sessions,  unless  upon  an  appeal 
against  the  same  to  be  then  nutde,  it  be  otherwise  determined. 
It  has  been  held  that  59  Geo.  3,  c.  134,  though  uicorporating 
the  foregoing  statute,  did  not  give  an  appeal  against  the  order 
of  commissioners,  ybr  an  append  cajMot  be  given  by  implieatiomf 
otherwise  it  would  not  have  been  taken  away  by  the  repeal  of 
56  Geo.  3,  c.  68,  by  5  &  6  Will.  4,  c.  50,  s.  1 1  (r).— EnJj 

[  378  ]  XI.  Church  Rate. 

Rale  to  be         1.  Ratcs  for  reparation  of  the  church  are  to  be  made  by  the 
vest^Meet-  chiuTchwardens,  together  with  the  parishioners  assembled  upon 


lag 


(r)  IQueen  v.  Stock  and  another,  8  Ad.  &  £1.  405.— £d.] 
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public  notice  given  in  the  church.  And  the  major  part  of 
them  that  appear  shall  bind  the  parish ;  or  if  none  appear,  the 
churchwardens  alone  may  make  the  rate,  because  they,  and 
not  the  parishioners,  are  to  be  cited  and  punished,  in  defect  of 
repairs.  But  the  bishop  cannot  direct  a  commission  to  rate 
the  parishioners  and  appoint  what  each  one  shall  pay :  this 
must  be  done  by  the  churchwardens  and  parishioners ;  and  the 
spiritual  court  may  inflict  spiritual  censures  till  they  do  (r). 

But  if  the  rate  be  ille^ly  imposed  by  such  commission 
from  the  bishop,  or  otherwise,  without  the  parishioners*  ccm- 
sent,  yet  if  it  be  after  assented  to,  and  confirmed  by  the  major 
part  of  the  parishioners,  that  will  make  it  good  («). 

[[Church  rate  has  existed  in  this  country  from  time  imme- 
morial (0-  Churchwardens  in  summoning  the  parishioners 
need  not  do  it  from  house  to  house,  but  a  general  public  sum* 
mons  at  the  church  is  sufficient,  and  the  major  part  of  them 
that  appear  will  bind  the  whole  parish  (u). 

[[In  Glutton  v.  Cherry  (jt)  it  is  laid  down  by  Sir  J.  Nicholl  |J*<i"»"*« 
that  notice  need  not  be  given  of  the  specific  purpose  for  which  vestr^.^ 
a  vestry  is  called,  it  may  be  proper  but  is  not  strictly  legaL 
The  true  principle  which  governs  this  subject  is,  that  the 
parish  ought  not  to  be  involved  in  expenditure  without  its 
privity,  and  that  the  parish  ought  to  have  the  opportunity  of 
seeing  that  the  burthen  is  fairly  laid.  In  this  case  the  notice 
was  given  to  the  '^  chiefs  of  the  parish,"  and  was  held  to  mean 
ratepayers,  and  the  notice  held  valid.  The  court  further  re- 
marked that  as  the  business  of  the  parish  was  often  necessarily 
conducted  by  illiterate  persons,  it  would  not  allow  their  acts  to 
be  set  aside  on  the  ground  of  high  legal  notions,  for  which  no 
authority  had  been  produced,  and  by  requiring  strict  proofs  of 
forms  after  the  lapse  of  three  years  (y). 

[[If  a  church  be  so  much  out  of  repair  that  it  is  necessary  to  a  B«(e  may 
pull  it  down,  or  if  it  be  so  small  that  it  needs  to  be  enlarged,  ^  ^*  ^ 
the  major  part  of  the  parishioners  having  first  obtained  the  pniiingdown 
consent  of  the  ordinary  to  do  what  is  needfiil,  and  meeting  *  ^**"'**** 
upon  due  notice,  may  make  a  rate  for  new  building  or  enlarging 
as  there  shall  be  occasion  (z). — Ed.]] 

2.  And  these  levies  are  not  chargeable  upon  the  land,  but  Personal 
upon  the  person  in  respect  of  the  land,  for  the  more  equality  fpec^Jf'Jie 
and  indifierency  (a).  LaB<i- 

[[''  Unusquisque  parockianus  tenetur  ad  reparationem  ec* 
clesicBJuxta  portianem  teme  guam  pomdet  intra  parochiam  et 
secundum  numerum  animalium  qua  tenet  et  nutrit  ibidem  (&)." 


ID  rc' 


(r)  Gibs.  196 ;  1  Bac.  Abr.  373.  (z)  [Paget  v.  Vossim,  2  Mod.  222 ; 

(5)  Wats.  c.  39.  Blackett  v.  Blizard,  9  B.  &  Cres.  850 ; 

(0  [Smith  and  Moi-e  v.  Keats,  4  4  Man,  &  Ry.  343.] 

Hagg.  278.]  (fl)  Dejgge,  p.  i.  c.  12. 

(tt)  [Anonj/m,  Vent.  367.]  (6)  [Lindwood  de  Eccles.  Rep.  C. 

is)  [2  Phillim.  384.]  licet  Parocb.  verb.  Refic.  Eccles.  See 

(tf)  [See  Vnftlli.2  *<^  Jo'"^  of  Atbon  in  Othob.  C.  Ar- 

chidiac.  verb,  ad  hoc  tenentur. — En.] 
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Poor  Jlatei 
how  nir  a 
(Criterion  for 
Ohnrob  Ratt. 


Wbelbtr 
iberc  iball  b« 
two  Rates; 
one  for  tbe 
Fabric,  and 
anuther  for 
Omimcnit. 


That  is^  according  to  lands  and  stock.  **  It  is  to  be  taken 
notice  of/'  says  the  learned  Prideaux  {c),  "  that  this  rate  is 
only  a  personal  not  a  real  charge,  for  it  is  not  laid  upon  tbe 
lands,  but  only  upon  the  persons  in  respect  to  tbe  lands  they 
occupy  in  the  parish  ;  and  for  this  reason  the  £auiner  or  occu- 
pier, not  the  landlord,  is  to  pay  the  same  (<f )•"  It  was  said 
under  the  head  of  repairs  that  the  possession  of  a  lighthouse 
did  not  render  its  owner  liable  to  a  church  rate  (e). 

[[The  rateability  of  stock  in  trade  was  admitted  by  tbe  Dele- 
gates in  the  case  of  The  Parish  of  Great  Canfard  and  Poole. 
The  rate  was  ultimately  overthrown,  because  the  Delegates  were 
of  opinion  that  if  stock  in  trade  was  taxable  to  the  church  so 
must  shipping  be,  and  this  had  been  omitted,  although  in  fact 
it  was  liable  to  poor  rates.  The  Delegates  advised  a  new  rate 
to  be  made  including  both  shipping  and  stock  ( f). 

And  houses  as  well  as  lands  are  chargeable,  and  in  some 
places  houses  only ;  as  in  cities  and  large  towns  where  there 
are  only  houses,  and  no  lands  to  be  charged  (g). 

[[In  Smith  and  Mare  v.  Keats  (A)  it  was  held  that  the  go^ 
vernor  of  Greenwich  Hospital,  though  he  had  never  been 
rated  before,  and  though  an  unconsecrated  chapel  was  at- 
tached to  the  hospital,  yet  as  the  officers  of  the  institution 
occasionally  married,  &c.  &c.  at  the  parish  church,  and  as  the 
premises  were  in  his  beneficial  occupation  as  governor,  that  he 
was  liable  to  be  rated.  By  analogy  from  the  principles  which 
govern  the  law  of  poor  rates,  a  county  hall  and  judge*s  lodg- 
mgs  would  not  be  liable  to  church  rates,  the  property  being 
vested  in  the  magistrates  and  judges  merely  as  trustees  and 
for  public  purposes,  and  this  has  been  held  not  to  be  a  bene- 
ficial occupation  (t). 

TA  poor  rate  assessed  on  the  same  principle  over  the  whole 
parish,  though  affording  a  fairer  criterion  than  the  king's  taxes, 
u  but  adminicular  evidence  of  the  equality  or  inequality  of  a 
church  rate.  A  valuation  by  competent  judges  and  founded 
on  the  rent  a  tenant  would  pay  for  the  premises  is  the  proper 
test  (A).  So  Sir  W.  Wynne—"  I  think  from  what  is  said  of 
the  rule  here,  that  the  church  rate  made  according  to  the  poor 
rate  is  just  and  prudent ;  but  it  is  true  also  that  decisions  ap- 
plying to  poor  rates  at  common  law  are  not  binding  in  cases 
of  church  rate.  The  poor  rates  are  a  great,  heavy  and  con- 
stant charge,  church  rates  are  not  so,  they  are  seldom  heavy, 
and  there  is  no  reason  to  be  so  precise  respecting  them/' 

S.  It  hath  been  said,  that  if  a  person  be  rated  for  the  orna- 
ments of  the  church,  according  to  his  land  which  he  hath  in 


fc)rp.81.] 

(d)  [See  Jeffefy*$  cate,  6  Coke,  R. 
67 ;  Bulstr.  20 ;  2  Rolle's  Ab.  289  ; 
see  also  Lord  Tenterden 'a  Judgment 
in  Hex  V.  Adlardi,  4  B.  &  Cfres.  778 ; 
7  Dowl.  &  Ry.  348.1 

(e)  [Bunb.  81.] 


(/)  [See  Miller  v.  Bloomfield^  1 
Add.  409,  and  2  Add.  30.] 

(g)  Hell.  130;  2  Lutw.  1019. 

(/,)  [4  Hagg.  276.] 

(i)  [But  see  below  Hall  of  a  Com- 
pany.'] 

(ft)  ILambfrt,  ^c,  v.  Weall,  4  Hagg. 
96.]  ^* 
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the  parish ;  a  prohibition  lieth :  because  for  these  he  ought  to 
be  rated  according  to  his  personal  estate  (Z). 

And  that  if  a  person  who  is  not  an  inhabitant  within  the 
parish,  but  hath  land  there,  is  rated  there  for  the  ornaments  of 
the  church  according  to  his  land ;  a  prohibition  lieth :  for  the 
inhabitants  ought  to  be  rated  for  them.  M.,  SO  Jac.  And 
Yelverton  said,  that  this  had  been  divers  times  so  resolved  (m). 

And  Lindwood  says,  that  persons  living  out  of  the  parish, 
and  having  lands  within  the  parish,  shall  be  rated  for  the  same 
in  respect  of  real  but  not  of  personal  charges ;  and  for  this  he 
refers  to  several  passages  in  the  civil  law  (ti). 

And  Dr.  Gibson  says,  a  rate  for  the  reparation  of  the  fabric 
of  the  church  is  real,  charging  the  land,  and  not  the  person ; 
but  a  rate  for  ornaments  is  personal,  upon  the  goods  and  not 
upon  the  land.  Thus  it  was  defined  and  agreed  in  the  Court  of 
King's  Bench,  E.,  8  Jac,  where  the  tax  was  for  the  reparation 
of  the  church,  for  church  ornaments,  and  for  sexton's  wages ; 
and  because  the  person  rated,  though  an  occupier  of  land  in 
the  parish,  dwelt  out  of  it,  he  was  declared  to  be  unduly  rated 
in  the  two  last  articles ;  and  it  was  further  agreed,  that  if  a  tax 
be  made  for  the  reparation  of  seats  in  a  church,  a  foreigner 
shall  not  be  taxed  for  that,  because  he  hath  no  benefit  by  them 
in  particular.  The  same  distinction,  as  to  ornaments,  was  again 
declared  to  be  good,  M.,  20  Jac.  And  long  after  these,  in 
Woodward^s  case,  in  the  4  Jac.  2,  where  the  matter  was  a  tax 
for  the  bells  of  the  church,  a  prohibition  was  granted,  upon 
this  suggestion,  that  the  party  who  prayed  it,  was  not  an  inha- 
bitant of  the  parish ;  and  the  court  gave  for  reason,  because  it 
is  a  personal  charge  to  which  the  inhabitants  alone  are  liable, 
and  not  those  who  only  occupy  in  that  parish,  and  live  in 
another  (o). 

But  upon  trial  of  the  same  case,  upon  the  prohibition,  1  W« 
&  M.,  it  was  determined,  that  Woodward,  although  he  lived 
in  another  parish,  was  liable :  as  will  appear  afterwards. 

And  Sir  Simon  Degge  says  thus :  There  hath  been  some  [  380  ] 
question  made,  whether  one  that  holds  lands  in  one  parish, 
and  resides  in  another,  may  be  charged  to  the  ornaments  of 
the  parish  where  he  doth  not  reside ;  and  some  opinions  have 
been,  that  foreigners  were  only  chargeable  to  the  shell  of  the 
church,  but  not  to  bells,  seats,  or  ornaments.  But  he  says,  he 
conceives  the  law  to  be  clear  otherwise;  and  that  the  foreigner 
that  holds  lands  in  the  parish,  is  as  much  obliged  to  pay  to- 
wards the  bells,  seats,  and  ornaments,  as  to  the  repair  of  the 
church ;  otherwise  there  would  be  great  confusion  in  making 
several  levies,  the  one  for  the  repair  of  the  church,  the  other 
for  the  ornaments,  which  he  says  he  never  observed  to  be 
practised  within  his  knowledge.     And  it  is  possible  that  all,  or 

(0  2  RoUe's  AUr.  291.  (n)  Lindw.  265. 

(m)  Ibid.  lo)  Gibs.  196. 
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the  greatest  part  of  the  land  in  a  parish  may  be  held  by  fo- 
reigners :  and  it  were  unreasonable  in  such  case  to  lay  the 
whole  charge  upon  the  inhabitants,  which  may  be  but  a  poor 
shepherd.  The  reason  alleged  against  this  charge  upon  the 
foreigners,  is  chiefly  because  the  foreigner  hath  no  benefit  by 
the  bells,  seats,  and  ornaments ;  which  receives  an  answer  in 
Jeffrej/s  case  (p),  for  there  it  is  resolved,  that  landholders  that 
live  in  a  foreign  parish,  are  in  judgment  of  law  inhabitants  and 
parishioners,  as  well  in  the  parish  where  they  hold  lands,  as 
where  they  reside ;  and  may  come  to  the  parish  meetings,  and 
have  votes  there  as  well  as  others*  For  authorities  in  the  case, 
it  is  clear  by  the  canon  law,  that  all  landholders,  whether  they 
live  in  the  parish  or  out  of  it,  are  bound  to  contribute.  And 
he  hath  seen  (he  says)  a  report  under  the  hand  of  Mr.  Latch, 
that  it  was  resolved  in  Willymotfs  case,  H.,  6  Jac.  and  in 
Chester*s  case  in  the  10  Jac.,  that  a  foreigner  that  held  lands 
in  another  parish  wherein  he  did  not  reside,  was  as  much 
chargeable  to  the  ancient  ornaments  of  the  diurch,  as  bells, 
seats,  and  the  like,  as  those  that  lived  in  the  parish ;  but  that 
such  landholders  could  not  be  charged  to  new  bells,  organs, 
or  such  like.  And  Mr.  Bulstrode  (q)  reports  a  case  about  the 
same  time,  that  the  Chief  Justice  Fleming  and  Mr.  Justice 
Williams  were  of  the  same  opinion,  and  gave  this  reason,  that 
the  foreigner  might  come  to  the  church  if  he  pleased  (r). 

And  the  practice,  for  the  ease  and  convenience  thereof, 

seemeth  now  generally  to  go  with  this  utter  opinion. 

All  Lands  4.  If  a  parish  plead  a  custom  for  it  to  be  laid  only  for  lands, 

tobeequMiy  sud  uot  for  houses ;  or  to  be  laid  only  for  arable  lands,  and 

y^%R\  1   "^^  ^^  ^^  excused  for  their  pastures;  or  to  belaid  only  for 

'-  -I   their  sheep  walks,  and  not  for  the  rest ;  the  custom  cannot  be 

good :   for  by  the  law,  all  lands  and  houses  are  to  be  equally 

rated ;  and  their  paying  for  some  part  can  be  no  good  cause 

for  the  discharge  of  the  rest  («). 

"  AH  persons,  as  well  religious  as  others  whatsoever,  having 
possessions,  farms  or  rents,  which  are  not  of  the  glebe  or  ear 
dowment  of  the  churches  to  be  repaired,  living  within  the 
parish  or  elsewhere,  shall  be  bound  to  contribute  with  the  rest 
of  the  parishioners  of  the  aforesaid  churches,  as  often  as  shall 
be  needful,  to  all  charges  incumbent  upon  the  parishioners, 
concerning  their  church  and  the  ornaments  thereof,  by  law  or 
custom ;  having  respect  unto  the  quantity  of  such  possessions 
and  rents.  Whereunto,  so  often  as  shall  be  necessary,  the 
ordinary  shall  compel  them  by  ecclesiastical  censures  and 
other  lawftil  means  (^)." 

(p)  5  Co.  e7.  c.  12,   8.  22 ;    Degge,  p.  1,   c.  12 ; 

(q)  I  Bulstr.  20.  HoUond  v.  Kinton,  2  Roll  R.  463 ; 

(r)  Degge,  p.  i.  c.  12.  Lee*8  case,  2  Roll.  Abr.  289,  L  40.— 

(s)  lAndrews  v.  Hutton,  Hetl.  R.  Ed.] 

130;    Latch's  R.  203;    Godolphiti,  (0  Stratford,  Liud.  255. 
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Which  are  not  of  the  Glebe  or  Endowment  of  the  Churches  Bxceptioos 
to  he  r€patred.]— Therefore  if  such  lands  be  of  the  glebe  or  ''''^^^^^' 
endowment  of  the  churches,  he  who  is  tenant  of  the  lands 
ought  not  to  contribute  to  such  repairs  or  ornaments  {u). 

Of  the  Churches  to  be  repaired,'] — From  hence  it  appeareth 
that  if  there  be  lands  within  the  parish  belonging  to  another 
cburehi  and  which  are  of  the  glebe  or  endowment  of  such  other 
chureh ;  yet  they  who  have  such  lands  ought  to  contribute  to 
the  repairs  and  ornaments  of  the  church  of  that  parish,  within 
which  parish  such  lands  do  lie  (ps). 

With  the  rest  of  the  ParishumersJ] — ^This  implieth,  that 
they  who  live  out  of  the  parish,  and  have  lands  within  the 
parish,  ought  to  be  rated  amongst  the  parishioners  of  that 
parish  where  the  lands  lie  (yf. 

Their  Church*"] — To  wit,  the  building,  repairing,  or  other 
sustentation  thereof  (z)'. 

Having  respect  unto  the  Quantity  of  such  Possessions.] — 
Which  ought  to  be  estimated  according  to  the  value  of  therent(a). 

^Chesterton  and  Hutchins  v.  Farlar^  per  Dr.  Lushington. 
^  The  law  requires  that  all  property  should  be  rated  (&)." 
Houses  and  lands,  and  all  property  of  that  description,  are 
primA  facie  liable  to  church  rate(c).  And  it  has  been  recently 
said(€0  to  be  consonant  to  reason  as  well  as  to  law  that  the 
rate  to  be  paid  by  the  occupiers  in  the  parish  should  be  made 
according  to  the  value  of  their  several  occupations. — Ed.]] 

5.  If  a  person  inhabiteth  in  one  parish,  and  hath  land  in  Unds  lying 
another  parish,  which  he  occupieth  himself  there ;  he  shall  be  Pari«h!  ^' 
charged  for  this  land,  for  the  reparation  of  the  church  of  the 
parish  in  which  the  land  lieth :  because  he  may  come  there 
when  he  will,  and  he  is  to  be  charged  in  respect  of  the  land  (e). 

But  a  person  cannot  be  charged  in  the  parish  where  he 
inhabiteth,  for  land  which  he  hath  in  another  parish,  to  the 
reparation  of  that  church  where  he  inhabiteth ;  for  then  he   [  382  ] 
might  be  twice  charged :  for  he  may  be  charged  for  this  in  the 
parish  where  the  land  lieth  ( /*). 

And  therefore  the  rate  shall  be  laid  upon  all  lands  within 
the  parish,  although  the  occupiers  inhabit  in  another  parish. 
Which  point  was  first  fully  settled  in  Jeffrey's  case,  M.,  31  & 
32  £liz;(y),  where  it  was  also  resolved  (pursuant  to  the  opi- 
nion of  divers  civilians  under  their  hands)  that  such  occupation 
of  land  maketh  the  person  occupying  a  parishioner,  and  entitles 
him  to  come  to  the  assemblies  of  the  same  parish,  when  they 

(u)  Lind.  255 ;   [But  see  Rex  v.  (b)  [1  Curteis,  364.] 

Buckinghamshire  Justices,  1  Nev.  &  (c)  iSmith,  Sfc,  v.  Keats,  4  Hagg. 

P.  503,  where  under  a  local  act  tithes  279.] 

were  held  rateable. — Ed.]  (d)  [Gathercole,  SfC.  v.  Wade,  May 

(a)  Lind.  255.  27,  1839.] 

(y)  Ihid.  (e)  2  RoUe's  Abr.  289. 

(z)  Ibid.  (/)  Ibid. 

(a)  Ibid.  (g)  5  Co.  66. 
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meet  together  for  such  purposes ;  and  it  was  said,  that  if  such 
lauds  were  not  liable  to  be  rated^  a  person  who  inhabiteth  in 
one  parish  might  occupy  the  greatest  part  of  the  lands  in 
another  parish,  and  so  churches  might  come  to  ruin.  And 
although,  seven  years  after  this,  in  the  case  of  Pa^et  and 
Crumpton  (g\  a  prohibition  was  obtained  upon  a  surmise,  that 
the  person  rated  lived  not  in  the  parish ;  yet  upon  sight  of  this 
precedent,  Popham,  Chief  Justice,  changed  his  opinion,  and  it 
was  resolved  by  him  and  the  whole  court,  that  a  consultation 
should  be  granted ;  and  now  (Lord  Coke  says)  this  is  generally 
allowed  and  received  for  law  (A). 

Woodward  and  Makepeace  (i),  1  Will.  &  M.  Woodward, 
who  lived  in  the  diocese  of  Litchfield  and  Coventry,  but  occu- 
pied lands  in  the  parish  of  D.  in  the  diocese  of  Peterborough, 
was  in  the  said  parish  of  D.  taxed  in  respect  of  his  land,  as  an 
inhabitant,  towards  a  rate  for  new  casting  of  the  bells ;  and  be- 
cause he  refused  to  pay,  was  cited  into  the  court  of  the  Bishop 
of  Peterborough,  and  libelled  against  for  this  matter.  And  by 
the  court :  This  is  not  a  citing  out  of  the  diocese  within  the 
statute  of  the  32  Hen.  8,  c.  9,  ror  he  is  an  inhabitant  where  he 
occupies  the  land,  as  well  as  where  he  personally  resides: 
Secondly,  that  although  he  doth  not  personally  live  in  the 
parish,  yet  by  having  lands  in  his  hands  he  is  taxable :  and 
whereas  it  was  pretended,  that  the  bells  were  but  ornaments, 
it  was  held,  that  they  were  more  than  mere  ornaments ;  that 
they  were  as  necessary  as  the  steeple,  which  is  of  no  use  without 
the  bells ;  and  Holt,  Chief  Justice,  said,  if  he  be  an  inhabitant 
as  to  the  church,  which  is  confessed.  How  can  he  not  be  an 
inhabitant  as  to  the  ornaments  of  the  church  ? 

6.  Where  such  lands  are  in  farm,  not  the  lessor,  but  the 
tenant  shall  pay.  For  (as  it  was  determined  in  Jeffrey's  case 
before  cited)  there  is  an  inhabitant  and  parishioner  who  may 
be  charged ;  and  the  receipt  of  the  rent  doth  not  make  the 
lessor  a  parishioner.  And  so  it  was  resolved  in  4  W  &  M.  (A), 
where  a  libel  was  in  the  Spiritual  Court,  for  not  paying  a  rate ; 
and  the  suggestion  in  order  to  a  prohibition  was,  that  the  lands 
were  in  the  occupation  of  his  tenant,  and  himself  was  not  a 
parishioner ;  and  it  was  held  to  be  a  good  suggestion,  and  that 
the  tenant  should  be  charged,  and  not  the  owner  (/). 

[[Dr.  Lushington — "  Another  ground  of  exemption  supposed 
to  exist,  though  I  cannot  find  that  it  has  been  specincally 
treated  of  in  the  books,  is  where  property  is  he\d  jure  corona. 
Where  property  is  in  the  king's  own  occupation  directly  or 
indirectly,  there  can  be  no  doubt,  I  think,  that  it  is  exempt 
from  church  rate.  This  principle  is  clear,  that  property  ac- 
tually in  the  possession  of  the  crown  is,  honoris  gratia^  exempt 


(g)  Cro.  Eliz.  659. 
(A)  Gibs.  196. 
(i)  1  Salk.  164. 


(k)  4  Mod.  148. 

(/)  Gibs.  197;  [Hex  v.  thugias, 
1  Jurist,  983.] 
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from  church  rate/'  Smith  and  Moze  v.  Keats  (n);  and  in  this 
case  the  court  proceeded  to  declare  the  Governor  of  Greenwich 
Hospital^  to  whom  the  property  of  a  royal  demesne  had  been 
transferred,  was  liable  to  be  assessed  for  church  rates  (o). 

[[Stat  3  &  4  Will.  4,  c.  30,  exempts  from  poor  and  church  Piacci  or 
rates  all  churches,  chapels  and  other  places  of  public  worship,  m!?!''  ^'^' 
A  rate  assessed  on  pew  owners  in  respect  of  their  personal  pro- 
perty in  the  pews  of  a  chapel  is  bad-*  because  there  caimot  be 
a  permanent  property  in  pews  (p). — Ed.]] 

7.  It  is  said,  that  the  patron  of  a  church,  as  in  right  of  the  in^»«ieMe 
founder,  may  prescribe,  tnat  in  respect  of  the  foundation  he  and  or\  chiTrcr 
his  tenants  have  been  freed  from  the  charge  of  repairing  the  ^"/mpled. 
church  (y). 

[[Building  and  repairing  an  aisle  is  no  exemption,  unless  it 
be  alleged  that  the  builder,  &c.  has  no  benefit  of  the  nave  and 
seats  in  the  aisle,  for  it  might  be  built  for  a  man*s  own  con- 
venience (r). — Ed.]] 

8.  The  rectory  or  vicarage  which  is  derived  out  of  it,  are  not  R««!ory 
chargeable  to  the  repair  of  the  body  of  the  church,  steeple,  cra'ptST*'" 
public  chapels,  or  ornaments,  being  at  the  whole  charge  of  re- 
pairing the  chancel  {$). 

But  an  impropriator  of  a  rectory  or  parsonage,  though  bound 
to  repair  the  chancel,  is  also  bound  to  contribute  to  the  repa- 
rations of  the  church,  in  case  he  hath  lands  in  the  parish  which 
are  not  parcel  of  the  rectory.  This  was  adjuaged  by  the 
whole  court  in  Serjeant  Davie*s  case,  without  any  question 
made  of  it  (0* 

9.  The  inhabitants  of  a  precinct  wherein  is  a  chapel,  though  inhabuanu 
it  is  a  parochial  chapel,  and  though  they  do  repair  that  chapel,  Soi  hVK'-'^ 
are  nevertheless  of  common  right  contributory  to  the  repairs  •"•?»«'• 

of  the  mother  church.  If  they  have  seats  at  the  mother  church 
to  go  thither  when  they  please,  or  receive  sacraments,  or  sacra- 
mentals,  or  marry,  christen  or  bury  at  it,  there  can  be  no  pre- 
tence for  a  discharge.  Nor  can  any  thing  support  that  plea, 
but  that  they  have  time  out  of  mind  been  discharged  (which 
also  is  doubted  whether  it  be  of  itself  a  full  discharge) ;  or  that 
in  consideration  thereof  they  have  paid  so  much  to  the  repair 
of  the  church,  or  the  wall  of  the  churchyard,  or  the  keeping  of 
a  bell,  or  the  like  compositions  (which  are  clearly  a  dis- 
charge) (m). 

Dr.  Godolphin  says,  it  is  contrary  to  common  right  that 
they  who  have  a  chapel  of  ease  in  a  village  should  be  dis- 
charged of  repairing  the  mother  church,  for  it  may  be  that  the 

(b)  [4  Hagg.  276.]  (/)  Giba.  197. 

(o)  [See  above.]  («)  ISmith  and  Moxe  v.  Keait,  4 

(p)  p  Phill.  11.]  Hagg.  270;  Degge,  208;  Parish  of 

(q)  Dcgge,  part  1,  c.  12 ;    ISmith  Athlon  v.  Ca»ileBrowich,  Hob.  91 ; 

and  Moze  v.  Ktais,  4  Hagg.  270.]  Churdncarden   of    Benford'z    case, 

(r)  [  Weeks  v.  Oxenden,  Freem.  R .  Noy 's  R.  41 ;  2  Roll.  Abr.  289,  290 ; 

301 ;  17  Vin.  577.]  Com.  Dig.  tit.  Eglise  (D);  Jlnrl^y  v. 

(f)  Degge,  part  1,  c.  12.  Cassock,  Comb.  J32;  Wise  v.  Creeks, 
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church,  being  built  with  stone,  may  not  need  any  reparation 
within  the  memory  of  man ;  and  yet  that  doth  not  discharge 
them,  without  some  special  cause  of  discharge  showed  (t), 

10.  The  hall  of  a  company  being  rated  to  the  repairs  of  a 
church,  the  Spiritual  Court  in  case  of  non-pajnment  may  pro- 
ceed against  the  master  and  wardens  of  such  company.  For 
the  hall  is  liable  to  pay,  and  they  cannot  proceed  otherwise 
than  by  citation,  which  may  be  executed  upon  an  aggregate 
corporation ;  and  therefore  the  officers  of  the  corporation  are 
to  be  cited,  and  the  rate  paid  by  them  is  to  be  allowed  in  their 
accounts  (u). 

[[In  a  recent  case,  where  the  London  Missionary  Society 
occupied,  under  an  agreement  for  a  lease,  a  building  in  a  pa- 
rish, for  conducting  the  affairs  of  that  institution,  and  where 
no  person  slept  on  the  premises,  it  was  held  that  the  treasurer, 
as  representative  of  that  society,'  was  properly  assessed  to  the 
church  rate  of  the  parish  in  respect  of  their  occupation  (t;). — 
Ed.;] 

11.  If  a  petty  chapman  take  a  standing,  for  rent  to  be  paid 
by  him,  in  the  waste  of  the  manor  within  the  market,  for  two 
or  three  hours  every  market  day  to  sell  his  commodities,  the 
market  being  holden  there  one  day  every  week,  but  he  inhabit- 
eth  in  another  parish,  he  may  not  be  rated  to  the  reparation  of 
the  church  for  this  standing  {x). 

QThe  lessees  of  a  market  are  to  be  assessed  according  to  the 
real  produce  of  the  tolls,  and  not  according  to  the  rent  only  (y). 

St  has  been  decided  that  proprietors  of  canals  are  rateable 
e  poor  rate  of  every  parish  through  which  the  canal  passes, 
and  in  each  parish  for  the  amount  of  tonnage  dues  actually 
earned  there,  not  for  a  part  of  the  whole  amount  earned  along 
the  whole  line  of  the  canal  in  proportion  to  the  length  of  the 
canal  in  that  parish,  and  on  the  net  profits,  nor  for  the  gross 
amount  of  tolls  received  (z). 

[[According  to  all  principles  of  analogy  these  decisions 
would  establish  the  liability  of  railways  to  poor  rates,  and  of 
both  canals  and  railways  to  church  rates. 

[[The  following  extracts  are  copied  from  two  manuscript 


2  Levinz,  186;  2  Keble,  809;  Wise 
V.  Green,  Freem.  R.  468;  Ball  v. 
Crots,  Salk.  164;  7  Mod.  122,  per 
Holt,  C.  J.  ;  Attorney-General  v. 
Brercton,  2  Ves.  425  ;  and  the  more 
recent  case  of  Craven  v.  Ssm/erson, 
4  Ad.  &  El.  666;  S.  C.  7  Ad.  &  El. 
880;  2  Nev.  &  P.  641  ;  but  see  cases 
to  the  contrary  as  to  burial,  reported 
17  Vin.  Abr.  579,  tit.  ProhibiHon  (I) ; 
and  generally,  ibid.  576,  pi.  10, 11. — 
Ed.] 

(0  God.  153.     See  Chapel. 

(ti)  [  Thurtfield  y.  Jones^}  T.  Jones, 
187. 


(v)  [See  Reg.  v.  Wilson,  reported 
4  Jurist,  1128,  Q.B.— Ed.] 

(x)  2  RoUe's  Abr.  289. 

(y)lSewell,  ^c,  v.  Twjifard  and 
Mason,  2  Lee,  150.] 

(i)  IThe  King  ▼.  Nicholson,  12 
East,  330 ;  The  King  v.  Trent  and 
Mersey  Navigation  Company,  1  B. 
&  C.  545;  2  Dowl.  &  Ry.  752 ;  Rex 
V.  Earl  of  Portmore,  1  B.  &  C.  651 ; 
2  Dowl.  &  Ry.  798 ;  Rex  v.  JTt^t- 
winford,  7  B.  &  C.  236 ;  1  Man.  &  Ry. 
20  ;  Rex  v.  Oxford  Canal  Company, 
10  B.  &  C.  163 ;  5  Man.  Se  Ry.  100.] 
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opinions  of  a  very  eminent  civilian  (the  late  Dr.  Lawrence) 
upon  this  subject.  He  was  consulted  as  to  the  liability  of  the 
Company  of  the  Proprietors  of  the  Birmingham  Canal  Navi- 
gation to  pay  church  rates,  and  as  to  the  mode  of  citing  them. 

[^Extracts  from  First  Opinion. 
[["  The  poor's  rates  and  church  rates  are  levied  under  dif- 
ferent authorities  and  not  necessarily  on  the  same  property 
always,  and  not  necessarily  in  the  same  proportion.  One 
may  be  at  Sd.  and  another  at  6d.  in  the  pound,  or  at  any 
other  proportion  according  to  the  aggregate  •  sum  required  by 
the  parish.  If  not  fairly  and  equally  laid,  the  company,  I  ap-  Ciuuon  to. 
prehend,  may  resist  a  church  rate  on  the  same  grounds  that  a 
poor's  rate  may  be  resisted.** "  As  the  citation  is  not  be- 
fore me,  I  cannot  tell  whether  any  or  what  special  matter  of 
defence  may  appear  on  the  face  of  it ;  but  a  citation  addressed 
to  a  corporate  Dody  ought  to  call  upon  them  to  appear  by  their 
syndic,  who  is  the  party  in  the  cause  on  their  behalf.  If  the 
officers  or  managers  or  directors  of  the  corporation  against 
whom  the  citation  issues,  do  not  appoint  a  syndic  in  lawful 
form  or  sufficiently  instruct  him,  the  ecclesiastical  jud^e  may 
compel  them  by  censures  passed  even  to  excommunication.** — 
Doctors  Commons,  Jan.  1800. 

[[Extracts  from  Second  Opinion. 

[[^'  The  citation  should  be  directed  to  the  managing  part  of 
the  company  by  their  proner  description,  as  well  as  to  the  com- 
pany generally ; — as  to  the  warden  or  masters,  &c.  of  a  city 
or  company;  governors  and  directors,  &c.  of  the  Bank  of 
England ;  or  chairman,  deputy  chairman,  directors,  &c.  of  the 
East  India  Company.  What  is  the  proper  legal  description 
of  the  Birmingham  Canal  Company,  I  know  not,  but  whatever 
it  is,  unless  that  citation  be  used  it  is  a  nullity,  and  may  be  re- 
sisted with  effect.** — Doctors  Commons,  April,  1800. 

[[Sir  Vicary  Gibbs  gave  an  opinion  coinciding  with  that  of 
Dr.  Lawrence  upon  the  same  case  (a). — Ed.] 

12.  An  order  and  direction  set  down  by  Dr.  King,  Dr.  Manner  or 
Lewen,  Dr.  Lynsey,  Dr.  Hoane,  Dr.  Sweite,  Dr.  Steward  and  iKleMmMt. 
others,  doctors  of  the  civil  law,  to  the  number  of  thirteen  in  all, 
assembled  together  in  the  common  dining  hall  of  Doctors 
Commons  in  London,  touching  a  course  to  be  observed  by  the 
assessors,  in  their  taxations  of  the  church  and  walls  of  the 
churchyard  of  Wrotham,  in  Kent,  and  to  be  applied  generally, 
upon  occasion  of  like  reparations,  to  all  places  in  England 
whatsoever. 

(1)  Every  inhabitant  dwelling  within  the  parish,  is  to  be 
charged  according  to  his  ability,  whether  in  land  or  living 
within  the  same  parish,  or  for  his  goods  there ;  that  is  to  say, 
for  the  best  of  them,  but  not  for  both. 

(2)  Every  fiurmer  dwelling  out  of  the  parishj  and  having 

,{a)  [See  VtiKtiCf.] 
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lands  and  living  within  the  said  parish  in  his  own  occupation, 
is  to  be  charged  to  the  value  of  the  same  lands  or  living,  or  else 
to  the  value  of  the  stock  thereupon ;  even  for  the  best,  but  not 
for  both. 

(3)  Every  farmer  dwelling  out  of  the  parish,  and  having 
lands  and  living  within  the  parish,  in  the  occupation  of  any 
farmer  or  farmers,  is  to  be  charged ;  but  the  fiirmer  or  far- 
mers thereof  are  to  be  charged  in  particularity,  every  one 
according  to  the  value  of  the  land  which  he  occupieth,  or  ac- 
cording to  the  stock  thereupon ;  even  for  the  best,  but  not  for 
both. 

(4)  Every  inhabitant  and  farmer  occupying  arable  land 
within  the  parish,  and  feeding  his  cattle  out  of  the  parish,  is  to 
be  charged  for  the  arable  lands  within  the  parish,  suthough  his 
cattle  be  fed  out  of  the  parish. 

[  385  ]  (5)  Every  farmer  of  any  mill  within  the  parish,  is  to  be 
charged  for  that  mill,  and  the  owner  thereof  (if  he  be  an  inha- 
tant)  is  to  be  charged  for  his  hability  in  the  same  parish, 
besides  the  mill. 

(6)  Every  owner  of  lands,  tenements,  copyholds  or  other  here- 
ditaments, inhabiting  within  the  parish,  is  to  be  taxed  according 
to  his  wealth  in  regard  of  a  parishioner,  although  he  occupy 
none  of  them  himself;  and  his  farmer  or  farmers  also  are  to  be 
taxed  for  occupying  only.  • 

(7)  The  assessors  are  not  to  tax  themselves,  but  to  leave  the 
taxation  of  them  to  the  residue  of  the  parish  (5). 

13.  The  form  of  the  church  rate  may  be  this : 

"  We  the  churchwardeni  and  other  parishioners  of  the  parish  of 

■         in  the  county  of ^and  diocese  of ,  whose  names  are 

hereunto  subscribed^  do  hereby  this '^-^-^  day  of  in  the  year , 

at  our  vestry  meeting  for  tftat  purpose  assembled,  rate  and  tax  all  and 
every  the  inhabitants  and  parishioners  of  the  parish  aforesaid^  here 
under  mentioned^  for  and  towards  the  repairs  of  the  church  of  tfte  said 
parish  for  this  present  year,  the  several  sums  following^  viz — 

£.  s.    d. 

A.B 12    0 

CD 0     3    0 

E.F. 0    2    6 

And  so  on. 

(y'  j)(  Churchwardens. 

E.  F.^ 

r'  j/  f  Parishioners. 

^c.  3 

14.  And  if  any  person  find  himself  aggrieved  at  the  inequa- 
lity of  any  such  assessment,  his  appeal  is  to  the  ecclesiastical 
judge,  who  is  to  see  right  done  (rf). 

15.  And  if  any  of  the  parishioners  refuse  to  pay  their  rates, 
being  demanded  by  the  churchwardens,  they  are  to  be  sued 

(c)  [God.  Appendix,  10, 11.]  (d)  Deggc,  p.  1,  c.  12. 
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tor,  and  to  be  recovered  in  the  ecclesiastical  courts,  and  not 
elsewhere  («). 

[^If  a  parish  consist  of  several  vills,  and  there  is  a  custom  to 
levy  the  rate  in  certain  proportions,  they  must  pursue  it  whether 
reasonable  or  not(/). — Ed.] 

For  the  cognizance  of  rates  made  for  the  reparation  of 
churches  and  churchyards   belongs  to  the   spiritual   court. 
This  is  in  consequence  of  the  foregoing  statute  of  the  13  Ed.  1,   [  386  ] 
concerning  repairs  as  of  spiritual  cognizance,  inasmuch  as  the 
right  of  judging  of  rates,  and  the  enforcing  of  them,  is  of 
absolute  necessity  to  render  the  statute  effectual  {g ).     The 
Court  of  King's  Bench  refused  to  grant  a  mandamus  to  church-  When  ihe 
wardens  to  make  a  church  rate,  it  being  a  subject  of  eccle-  wiirij*""* 
siastical  jurisdiction  {h),    [[But  the  court  will  grant  a  mandamus  cnnted. 
to  assemble  for  the  purpose  of  considering  a  rate  (i);  and  where 
a  rate  may  be  levied  under  particular  acts  of  parliament  (A). — 
Ed.;] 

Pursuant  to  this  general  doctrine,  prohibitions  have  on  many  Prohibuioiu. 
occasions  been  denied,  or  consultations  granted,  by  the  tem- 
poral courts ;  as  in  the  case  of  Paget  and  Crumpton  (Z), 
where  it  was  moved  that  they  of  the  spiritual  court  would  try 
the  quantity  of  the  land  (the  land  tax  being  according  to  the 
rate  of  their  land,  and  the  person  pretending  that  he  was  taxed 
for  more  land  than  he  really  had)  and  it  was  alleged  that  this 
was  always  triable  at  the  common  law ;  the  resolution  of  the 
court  was,  that  the  principal  being  suable  in  the  spiritual  court, 
the  circumstances  concerning  it  are  inquirable  and  triable  there 
also ;  and  a  consultation  was  awarded.  So  also  where  it  was 
suggested,  in  order  to  a  prohibition,  that  the  lands  were  over- 
rated, and  that  the  custom  of  the  parish  was,  not  to  be  rated 
according  to  lands  and  houses,  but  according  to  sheep  walks, 
the  court  declared,  as  to  the  first  suggestion,  that  it  was  not 
material,  because  rates  being  to  be  proportioned  to  the  value 
of  the  land,  the  valuing  of  the  land  must  properly  belong  to 
the  spiritual  court;  and  as  to  the  second,  it  was  said  by 
Haughton  (but  not  finally  resolved  by  the  court),  that  of  com- 
mon right  the  house  and  all  the  lands  are  chargeable  to  the 
reparation  of  the  church ;  and  that  customs,  in  prejudice  of 
such  reparations,  are  void ;  as  at  another  time  the  discharge  by 
custom  of  900  acres  of  wood  from  payment  of  church  rates 
was  declared  to  be  a  custom  against  law.    Again,  in  the  case 

(e)  D^ge,  p.  1,  c.  12.  (i)lRexy.ChapelwardensqfMil/t- 

(f)  iBurton  v.  Witeday,  Andrews,    row,  4  M.  &  S.  252.] 

32 ;  see  also  Stead  v.  Heaton,  4  T.  R.  {k)  IKing  ▼.  Churchwardeni  of  St. 

669.]  Mary,  Lambeth,  3  B.  &  A.  654 ;  4 

(g)  Gibs.   195;    Jeffrey' %  case,  5  M.  fir  S.  250;  Reg.  v.  St.  Margaret's, 
Rep.  66.  Leicester  (Select  Vestry),  3  Ad.  &  £]. 

(h)  Rex  V.  The  Churchwardens  of  889 :  7  Ad.  &  £1.  925 ;  6  Ad.  &  £1. 

St.  Peter's,  Thetford,  5  T.  R.  364 ;  338.] 

IThe  King  ▼.  iViUofu  5  D.  &  R.  602 ;  (/)  Cro.  £1ue.  659. 
9  B.  &  C.  859.] 
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of  Longmore  and  Churchyard  (m),  where  the  suggestion  was, 
that  by  custom  the  rate  ought  to  be  in  proportion  to  the  king's 
tax,  and  that  the  party  was  rated  above  that  proportion,  Bul- 
strode  said,  this  was  a  spiritual  matter,  and  ought  to  be  tried 
in  the  spiritual  court,  unless  it  appeared  that  some  proof  which 
ought  to  be  allowed  by  the  rules  of  the  common  law  had 
been  offered  there  and  disallowed ;  and  in  the  event  consulta- 
tion was  awarded  by  the  whole  court  So  (n)  where  it  was 
alleged  that  the  rate  was  imposed  needlessly  (viz.  for  casting 
new  bells,  where  there  were  four  before)  a  prohibition  was 
denied.  In  like  manner  (o),  where  a  prohibition  was  prayed 
upon  a  surmise  that  the  tax  was  imposed  upon  one  part  of  the 
parish,  omitting  the  rest,  the  court  doubted,  in  regard  it  was 
not  alleged,  that  they  had  offered  that  plea  in  the  ecclesiastical 
court,  because  reparation  of  churches  is  proper  for  their  cog- 
nizance. And  though  a  prohibition  was  granted  that  tfie 
others  might  demur  if  they  thought  fit,  yet  it  was  afterwards 
countermanded ;  for  this  may  be  properly  pleaded  in  the  spi- 
ritual court,  and  if  not  allowed  is  cause  of  appeal  {p). 

So  if  a  suit  is  instituted  in  the  ecclesiastical  court  for  a 
church  rate,  and  a  custom  pleaded  of  a  certain  sum,  or  of 
something  done,  in  lieu  of  the  rate,  and  that  plea  is  admitted, 
they  may  proceed  to  try  that  custom  in  the  same  manner  as  a 
modus ;  but  if  the  custom  is  denied,  it  will  be  a  proper  ground 
for  a  prohibition  (by  the  Lord  Chancellor  Hardwicke)  for  de- 
fect of  trial  in  the  ecclesiastical  court,  for  the  trying  of  the 
custom  is  the  province  of  the  common  law  (9)* 

So  if  the  bounds  of  the  parish  come  in  dispute  in  the  eccle- 
siastical court,  that  is,  if  the  party  assessed  aver  that  the  land 
for  which  he  is  assessed  lies  in  another  parish,  and  not  in  the 

Earish  where  it  is  assessed,  if  the  party  be  contentious  he  may 
ave  a  prohibition,  and  try  it  at  common  law  (r). 
TA  prohibition  was  granted  where  the  party  objected  to  the 
notice  of  the  vestry  meeting  set  forth  in  the  libel  in  the  Spi- 
ritual Court  as  defective ;  but  afterwards,  when  the  real  noticcj 
which  was  good,  but  had  been  lost,  was  discovered,  and  was 
submitted  to  the  Court  of  Queen's  Bench^  on  showing  cause 
with  an  affidavit  that,  by  the  practice  of  the  Ecclesiastical 
Court  (in  the  opinion  of  the  deponent,  a  proctor),  leave  would 
be  given  to  amend  the  libel  by  an  additional  article  setting  out 
the  real  notice,  it  was  held  that  the  rule  nin  for  a  prohibition 
might  be  enlarged  to  give  opportunity  for  such  an  amend- 
ment (5). 

[[Prohibition  was  refused  where  a  person  libelled  against 
for  nonpayment  of  church  rate,  applied  for  it  on  the  plea  that 
he  had  excepted  to  the  libel  on  different  grounds,  one  of  which 

(m)  Latch,  217.  (9)  XBunn  v.  Coa/eiJ  1  Atk.  289. 

(n)  Popb.  197.  (r)  fiegge,  p.  1,  c.  12. 

(0)  1  Ventr.  308.  («)  [munt  v.  Hanoood,  8  Ad.  &r 

Ip)  Giba.  195.  £.  610;  S.  C.  3  Ner.  &  F.  577.] 
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was,  that  the  Spiritual  Court  was  about  to  construe  an  act  of 
parliament,  which  was  not  of  ecclesiastical  cognizance.  It  was 
held  that  it  did  not  appear  that  the  court  below  were  proceed- 
ing to  decide  on  the  act  of  parliament,  or  that  they  would 
decide  contrary  to  the  common  law  (t). 

[[And  under  the  53  Geo.  3,  c.  127,  s.  7  (referred  to  below), 
a  prohibition  has  been  refused  even  where  the  proceedings  did 
not  disclose  whether  or  not  the  validity  of  the  rate  had  been 
questioned,  so  as  to  cause  the  jurisdiction  of  the  magistrates  to 
cease  («). — Ed.]] 

And  by  the  17  Geo.  2,  c.  37,  where  there  shall  be  any  dis- 
pute in  what  parish  or  place  improved  wastes  and  drained  and 
improved  marsh  lands  he,  and  ought  to  be  rated,  the  occupiers 
of  such  lands  or  houses  built  thereon,  tithes  arising  therefrom, 
mines  therein,  and  saleable  underwoods,  shall  be  rated  to  this 
and  all  other  parish  rates  within  such  parish  and  place  as  lies 
nearest  to  such  lands ;  and  if  on  application  to  the  officers  of 
such  parish  or  place  to  have  them  rated  as  aforesaid,  any  dis- 
pute shall  arise,  the  justices  of  the  peace,  at  the  next  sessions 
after  such  application  made,  and  after  notice  given  to  the 
officers  of  the  several  parishes  and  places  adjoining  to  such 
lands,  and  to  all  others  interested  therein,  may  hear  and  de- 
termine the  same  on  the  appeal  of  any  person  interested,  and 
may  cause  the  same  to  be  equally  assessed,  whose  determina- 
tion therein  shall  be  final,  but  this  shall  hot  determine  the 
boundaries  of  any  parish  or  place  other  than  for  the  purpose  [  388  ] 
of  rating  such  lands  to  the  parochial  rates  as  aforesaid. 

And  the  church  rate  charged  upon  Quakers  is  recoverable  Qaaken.bow 
before  the  justices  of  the  peace,  in  like  manner  as  are  their  SSSuf.  **^ 
tithes  (x). 

[[By  5  &  6  Will.  4,  no  proceeding  is  to  be  taken  against 
Quakers  for  church  rates  under  50/.  except  under  these  sta- 
tutes.— Ed.[] 

If  the  churchwardens  defer  to  make  or  collect  their  rate 
until  they  are  out  of  their  office,  they  are  deprived  of  all  legal 
authority  of  doing  either ;  but  they  may  present  the  persons 
in  arrear  at  the  Easter  visitation  when  they  go  out  of  their 
office ;  and  the  judge  will  cause  justice  to  be  done  therein ; 
or  their  successors  may  prosecute  for  the  same  (y  ). 

[[The  court  has  no  jurisdiction  upon  an  original  proceeding  jarbdietion 
by  an  individual  rate-payer  to  set  aside  a  rate  on  the  ground  SSe'SJVi' 
of  inequality  in  the  assessment ;   the  remedy  for  the  party  gjjjjjj!' 
unequally  assessed  is  to  enter  a  caveat  against  the  confirma- 
tion, or  to  refuse  payment  of  the  rate  {z).     In  the  latter  case 

(0  IHall  V.  MauU,  3  Nev.  &  P.        (*)  [Cf.  7  &  8  Will.  4,  c  34 ;   1 

459.]  Geo.  1,  c.  2 ;  53  Geo.  3.] 

(«)  IRickeitt  v.  Bodenham,  4  Ad.  '  (y)  I  Bac.  Abr.  376.     See  title 

&  £11.  433.     See  title  1lro)(b(tioit,  CDttrrj^iDairlrene,  13,  et  aeq, 
and  post,  388  6,  where  the  rate  was        {x)  fWatney  v.  Lambert  and  Simp- 

retrospecttve ;  and  the  decision  in  the  $on,  4  Hagg.  87.] 
Braintrte  cate,  pott,  388  d. — £d.] 
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proceedings  are  instituted  against  him  in  the  ecclesiastical  court 
for  a  subtraction  of  church  rate;  and  this  is  the  ordinary 
mode  of  procedure,  for  though  it  is  usual  and  proper,  it  is  not 
essential  to  the  validity  of  a  church  rate  that  it  be  confirmed 
by  the  ordinary  (x) :  and  in  questions  of  subtraction  of  church 
rate,  the  court  having  jurisdiction  over  the  subject-matter  is 
bound,  unless  stopped  by  a  prohibition,  to  proceed  to  the  trial 
of  a  select  vestry  by  which  the  rate  was  made.  But  the  eccle- 
siastical court  has  no  power  to  decide  or  determine  the  quantum 
of  a  rate ;  and  therefore  parishioners  who  do  not  contumaciously 
refuse  to  make  a  rate,  but  grant  one  not  manifestly  collusive, 
are  not  liable  to  be  articled  against  for  refusing  a  sufficient 
rate.  Greenwood  and  Spedding  v.  Greaves,  ^c^{y)  This 
case  was  heard  before  the  Delegates  on  an  appeal  from  York, 
183^ ;  but  the  court  intimated  that  if  there  had  been  a  pre* 
cise  allegation  that  the  church  was  out  of  repair,  and  that  the 
parishioners  had  contumaciously  refused  to  make  a  rate^  there 
might  have  been  ground  for  proceeding  against  them. 
What  will  CWe  have  now  to  consider  what  defects  are  fatal  to  the 

vjtut^  a  °°  validity  of  a  rate  in  the  mode  of  its  assessment  The  general 
principle  is,  that  the  rate  must  be  equally  assessed  according 
to  the  best  judgment  of  the  churchwardens  and  parishioners. 
*'  No  law  is  required"  (says  Sir  W.  Wynne);  "  reason  shows  it 
must  be  so  (z).**  But  parishioners  have  no  rule  to  guide  them 
in  making  rates  but  common  estimation ;  and  small  inequa- 
lities in  the  taxation  have  never  been  held  suflScient  to  quash 
a  rate.  This  doctrine  has  been  repeatedly  laid  down  in  the 
ecclesiastical  courts  (a).  It  is  to  be  observed,  that  the  eccle- 
siastical court  has  no  power  of  altering  a  church  rate,  but 
must  either  support  or  quash  it  altogether.  It  is  not  fatal 
that  the  name  of  parishioners  who  are  in  a  state  of  pauperism 
have  been  omitted  in  the  assessment ;  but  the  proper  course 
is  that  all  rateable  property  .should  be  assessed,  and  the 
payments  of  paupers  remitted  by  the  churchwardens.  The 
burthen  of  proving  the  inequality  of  the  rate  rests  on  the 
person  refusing  to  pay ;  and  failure  in  such  proof  is  attended 
by  condemnation  in  costs  (b).  All  objections  to  a  church  rate 
are  treated  as  matters  stricti  juris.  When  a  debate  is  raised 
as  to  the  admissibility  of  a  libel  in  a  cause  of  subtraction  of 
church  rate,  the  court  will  attend  to  nothing  that  is  not  ex- 

f)ressly  mentioned  therein  or  referred  to  by  it(c).     Great  faci- 
ities  ought  to  be  extended  towards  the  recovery  of  a  church 

(jr)  l^Lee  and  Parker  v.  Chalcrqfl,  Lee  and  Parker  v.  Chalcraft,  3  Phil. 

3  Phil.  648 ;  Knight  and  LiUkfohnt  640,  &c.] 

V.  Gloynet  3  Add.  53;    Watney  v.  (b)  ILee  and  Parker  v.  Chalcrqfit 

Lambert  and  Simpson,  4  Hagg.  87.]  3  Phil.  647 ;  Lambert  and  Simpson  v. 

(5^)  [4  Hagg.  77.]  Weale,  4  Hagg.  91.1 

(z)  ILee  and  Parker  v.  Chalcraft,  (c)  IBrettetl  v.  WUmot  and  King, 

3  Phil.  640,  note.]  2  Lee,  550.] 

(fl)  [L»//y  V.  Hardy,  1  Lee,  58; 
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rate^  since  much  inconvenience  arises  to  a  parish  if  its  rates 
are  opposed  in  a  litigious  spirit  by  individual  parishioners  (cf). 
The  Court  will  not,  at  the  prayer  of  the  defendant,  issue  a 
monition  for  the  production  of  parish  books  which  are  not 
shown  to  apply  immediately  to  the  matter  in  discussion  (e). 
In  Miller  v.  Bloomfield  (/),  Mr.  Justice  Best,  delivering  the 
judgment  of  the  delegates,  says,  ^'  Again,  of  parishioners  hold- 
ing stock  in  trade  in  Pool,  some  are  pleaded  to  be  omitted  alto- 
gether in  the  rate.  This  also  would  probably  be  fatal  to  the 
rate.**  Whether  such  omission  be  fatal  or  not  seems  always  to 
depend  on  the  amount,  and  to  be  to  a  certain  degree  a  question 
for  the  discretion  of  the  judge.  It  was  said  by  Sir  J.  NichoU, 
"  It  would  be  hardly  possible  to  enforce  any  rate  if  a  person 
of  a  litigious  spirit  can  select  some  one  individual,  and  say,  I 
am  rated  at  more  than  that  individual ;  in  such  a  case  the  de- 
fendant must  make  out  the  inequality  in  the  clearest  manner 
K^ssible(^).  In  Smith  and  Willis  v.  Dixon,  July  5,  1839, 
r.  Lushington  refiised  to  quash  a  rate  because  three  persons 
assessed  to  10/.  16^.  in  the  poor  rate  were  omitted  to  be  rated 
to  the  church.  "  If  the  rate  is  right  and  proper  in  itself,  it  is 
not  a  slight  discrepancy  between  one  person's  rate  and  another 
that  would  induce  me  to  overturn  the  rate."  The  court  added, 
that  to  produce  this  result  it  must  be  clearly  a  partial  and 
unjust  assessment 

[[In  Gathercole  ^c.  v.   Wade^  May  29,  1839,  the  same 
learned  judge  delivered  the  same  opinion  upon  the  question  of   • 
inequality,  but  observed  the  validity  of  the  rate  would  be  im-  The  objecu 
pugned  if  the  objects  for  which  it  is  raised,  and  on  which  it  is  mnlt^** 
expended,  were  illegal  and  foreign  to  the  nature  of  a  church  p^p**"- 
rate:  ^'  I  apprehend  that  there  is  a  class  of  expenses  which  wtutarenDd 
may  be  called  necessary  expenses,  and  which  it  is  within  the  propeJ  ob-**' 
power  of  the  churchwardens  to  defray  out  of  the  rate  without  fc**®/i^ 
the  authority  of  the  vestry  at  all,  such  as  the  necessary  repairs     ^^^      *' 
of  the  church  (not  adding  to  the  church  anything  new),  the 
sacramental  bread  and  wine,  and  other  articles  required  for  the 
decent  performance  of  divine  service.     But  there  is  another  whu  nqnire 
class  of  expenses  which  it  would  not  be  within  the  power  of  JI}\*v"7i5?" 
the  churchwardens  alone  to  defray,  and  w^ich  require  the  &c. 
approbation  and  assent  of  the  vestry :  these  are  such  expenses 
as  are  incurred  by  erections  connected  directly  or  indirectly 
with  the  performance  of  divine  service,  or  which  relate  to  the 
church ;  this  class  of  expenses  would  be  legal  when  approved 
of  by  the  vestry.     There  is  still  another  class  of  expenses 
which  have  sometimes  been  defrayed  out  of  a  church  rate 
which  have  nothing  to  do  with  it,  or  at  least  are  not  within 

{d)  [Lambert  andSinjpson  v.  Weale,  kin^  6  Bing.  565  ;  4  Moo.  &  P.  394.1 

4  Hagg.  93.]  (/)  [2  Add.  33.] 

(<j)  [Goodall,  ^c.  V.  Whitmore,  2  (#)  [lee  and  Parker  v.  Chakrafi, 

Hagg.  379.    See  also  NeaseUv.  Simp-  3  Fhill.  $49.] 


388  ft  CSurc^  [RateO 

the  limits  beyond  which  a  church  rate  can  properly  be  ex- 
tended, and  which  it  is  not  within  the  power  of  the  church- 
wardens, the  vestry,  and  the  parish  together,  to  defray  out  of 
the  rate.  I  have  known  150/.  for  charges  connected  with 
making  a  road  attempted  to  be  paid  out  of  a  church  rate, 
which  would  be  contrary  to  every  principle." 

[[Nevertheless  a  few  illegal  items  would  not  vitiate  a  rate. 
But  in  Tann  and  Clithern  v.  Owen,  June  6,  1834,  it  was  held 
that  a  large  illegal  item,  such  as  provision  for  the  incumbent, 
entirely  vitiated  the  rate ;  and  the  salary  of  the  organist,  the 
organ,  the  wages  of  pew  openers,  were  said  to  require  the 
consent  of  the  majority  of  the  vestry,  and  it  was  laid  down 
that  the  reason  why  the  ecclesiastical  judge  has  no  power  to 
examine  churchwardens*  accounts,  is,  that  the  law  requires  the 
judge  who  has  to  enforce  a  rate  to  see  that  all  the  items  are 
proper  and  legal.  In  Smith  and  Willis  v.  Dixon,  July  5, 
1839,  it  is  said  that  the  churchwardens  should  produce  an 
estimate  of  the  proposed  rate ;  but  that  if  it  is  insufficient,  the 
parish  is  not  bound  by  such  proposal:  it  is  not  an  illegal 
practice  for  the  parish  {h)  to  assess  itself  in  a  certain  sum  by 
resolution,  and  for  a  subsequent  rate  to  be  made  by  the 
churchwardens,  as  they  are  not  bound  to  expend  any  money 
out  of  their  own  pockets. 
A  Rate  most  [|It  has  bccu  showu  that  a  great  inequality  of  assessment, 
"plScihrer"^  ^^^  improper  subjects,  when  to  any  considerable  amount,  will 
paitl'^  ^  *"  vitiate  a  rate.  It  may  also  be  rendered  invalid  by  illegality  in 
the  mode  of  voting,  &c.,  at  the  vestry  (t).  But  of  all  defects 
under  which  a  church  rate  can  labour,  none  seem  to  be  more 
fatal  to  its  validity  than  a  retrospective  character.  This  ille- 
gality underwent  an  elaborate  discussion  in  Chesterton  v. 
Farlar  (A),  in  which  the  judicial  committee  reversed  the  sen- 
tence  of  the  Court  of  Arches,  and  established  that  of  the 
Consistory  of  London,  which  held,  that  a  rate  even  not  retro- 
spective on  the  face  of  it,  but  proved  to  be  intended  for 
retrospective  purposes  to  more  than  a  third  of  its  amount,  was 
invalid.  The  Courts  of  Common  Law  and  Chancery  had  already 
decided  that  a  rate  retrospective  on  the  face  of  it  was  bad  (/). 
In  Trinity  term,  1839,  a  prohibition  was  refused  by  the 
Kind's  Bench,  applied  for  on  the  ground  that  a  rate  sued  for 
in  the  Ecclesiastical  Court  was  retrospective,  because  an 
erroneous  judgment,  should  such  be  given  by  that  court,  on  a 
matter  within  its  own  cognizance,  is  a  case  for  an  appeal,  and 
not  for  a  prohibition. 

(A)  [See    White  and  Jackson  v.  Hard.  281 ;   Dawson  v.  Wilkinson, 

Bear</,  June  27,  1839.]  Andrew8*8  Rep.  11;    Lanchester  v. 

(i)  [See  V»trfi.]  Tricker,  1  Bing.  201 ;  8  Moore,  20 ; 

(k)  [1  Curteia,  344 ;  and  7  Ad.  &  5  Madd.  Rep?  4  5.  C. ;  King  v.  The 

£1.  713.]  Churchwardens  of  Dursley,  5  Ad.  & 

(0  ^ee  Rex  v.  Haworih,  12  East,  £11  15 ;  6  N.  &  M.  333.— £d.] 
(Lord  Menborough),  556;  Ca.teinp. 
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[[And  where  a  declaration  in  prohibition  stated  that  the  Howr«ra 
plaintiff  having  been  libelled  in  the  Spiritual  Court  for  non-  ProUbiUoo. 
pajnnent  of  a  church  rate,  pleaded  in  nis  defensive  allegation 
that  the  rate,  though  good  on  the  face  of  it,  was  asked  for  and 
intended  to  be  applied  for  antecedent  debts,  and  that  the  court 
had  admitted  to  proof  a  responsive  allegation,  which  alleged 
that  the  churchwardens  of  a  prior  year  had  necessarily  incurred 
debts  in  consequence  of  the  parish  refhsing  to  make  a  rate, 
and  that  the  retrospective  rate  subsequently  became  necessary, 
it  was  held,  that  whether  the  rate,  being  good  in  form,  was  or 
was  not  vitiated  by  any  design  to  apply  it  retrospectively,  and 
whether  the  rate  was  or  was  not  bad  under  the  circumstances, 
it  being  retrospective,  the  suit  itself  was  matter  of  ecclesiastical 
cognizance,  and  the  objection  to  the  rate  was  such  as  the  Eccle- 
siastical Court  would  be  able  to  give  effect  to  if  valid;  and 
that  it  was  to  be  presumed  that  it  would  correctly  administer 
the  law,  and  that  therefore  the  plaintiff  was  not  entitled  to 
prohibition  (m).  In  a  case  where  the  Court  of  Arches  reversed 
a  decree  of  the  Consistory,  nullifying  a  rate  because  it  was  re- 
trospective, and  there  was  an  appeal  to  the  Judicial  Committee 
of  the  Privy  Council,  a  prohibition,  applied  for  on  the  mere 
ground  that  the  rate  was  bad,  was  refused,  it  not  appearing 
that  the  Judicial  Committee  had  done  anything ;  it  would  seem, 
however,  that  a  prohibition  would  have  been  granted  if  it  had 
appeared  that  the  Judicial  Committee  was  proceeding  beyond 
its  Jurisdiction  (n). 

rlt  has  been  decided,  that  where  the  inhabitants  of  a  parish  May  be  re- 
have  made  an  application  to  the  commissioners  for  buUding  'Z^iU 
new  churches,  comformably  to  58  Geo.  3,  c.  46,  s$.  14,  60,  J;|"*"* 
and  59  Geo.  3,  c.  134,  s.  24f,  and  have  in  consequence  ob- 
tained a  loan  for  the  purpose  of  building  new  churches  within 
the  parish,  the  churchwardens  may  mwe  a  rate  for  repaying 
the  interest  and  principal,  as  directed  by  section  61  of  the  first- 
mentioned  act,  without  any  further  consent  of  the  parishioners 
to  such  rate.    It  was  also  held,  that  the  making  of  such  a  rate 
was  not  a  lilatter  of  ecclesiastical  cognizance  (o). 

[[In  Hawes  v.  Pellat,  Court  of  Arches,  June  29,  1839,  Sir  saurorSnb. 
Herbert  Jenner  (citing  the  judgment  of  Lord  Chief  Justice  ch?i!db  Riite 
Abbot  in  ex  parte  Williams  {p))  decided  that  the  competency  JSiteJr^^ 
of  the  Court  of  Arches  to  entertain  suits  of  this  description  by  Reqoesu 
letters  of  request  was  clear  and  undeniable. 

(m)  IGriffin  v.  EUts^  3  P.  &  Dav.  ChurchwardeM,  5  Ad.  &  El.  10 ;  6  N. 

39S ;  see  also  Rtx  v.  SilUfant,  4  Ad.  &  M.  333 ;   Bex  v.    New  Windsor 

Si  £1.  354.]  (  Overseers),  1  Jur.  592 ;  but  see  Blunt 

(ft)  IReg,  V.  Privi/  Council  J,  C.  v.  Hancood,  3  Nev.  &  P.  577,  as  to 

Tev.  &  P. 


3  Nev.  &  P.  15.]  prohibitjonon  tbis  subject. — £d.] 

(o)  [K€Jr  V.  Churchwardens  ofLmn-         ' 
beih,  3  b.  &  Ad.  651 ;  Rex  y,  Dursky 


(o)  T  Rex  y.  Churchwardens  of  Lmn-        (p)  [4  Bam.  &  Cress.  313.] 
\,3B.  * "* 
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[[By  Stat.  53  Geo.  3,  c.  127,  if  any  person  refuse  payment 
of  a  church  rate  duly  assessed  upon  him,  and  the  validity  of 
which  has  not  been  questioned  in  any  ecclesiastical  court,  he 
may  be  brought  before  two  parties  who  may  examine  upon 
oath  into  the  merits  of  the  complaint,  and  order  payment,  &c. ; 
but  if  the  validity  of  the  rate  be  disputed,  and  notice  thereof 
given  to  the  justices  by  the  disputing  party,  they  shall  forbear 
giving  judgment  in  the  case.  A  mere  statement  that  he  dis- 
putes the  rate,  and  that  he  has  entered  a  caveat  in  the  Eccle- 
siastical Court  against  its  being  allowed,  does  not  deprive  the 
justices  of  iurisdiction ;  they  may  still  hear  and  examine,  to 
ascertain  whether  the  rate  be  bond  ^fide  disputed  (n).  But 
where  a  party  summoned  told  the  justices  that  he  would  bring 
an  action  against  any  person  who  levied  the  rate,  as  he  had 
no  right  to  pay  it,  it  was  held  that  this  was  sufficient  notice 
that  he  disputed  his  liability  to  be  rated,  and  therefore  the 
order  was  quashed  (o).  So  Lord  Denman  says  (p\  that  where 
the  question  in  the  Ecclesiastical  Court  is  one  not  merely  of 
enforcing  payment,  but  touching  the  validity  of  the  rate,  the 
summary  jurisdiction  is  at  an  end,  and  that  of  the  Ecclesiastical 
Court  attaches.  Dr.  Lushington  remarks  on  this,  "  So  that 
if  you  sue  a  party  in  the  Ecclesiastical  Court,  the  defendant 
denying  the  validity  of  the  rate,  the  jurisdiction  of  that  court 
is  founded ;  but  if  you  sue  him  for  10/.,  and  the  party  admits 
the  validity  of  the  rate,  the  courts  have  no  jurisdiction,  unless 
the  plaintiiF  has  resorted  to  the  summary  jurisdiction  of  the 
magistrates  (9)." 

^A  party  appealing  against  an  order  of  justices  for  payment 
of  church  rate  under  this  act,  need  not  give  notice  of  appeal 
to  them ;  it  is  sufficient  to  give  it  to  the  ctiurchwardens  (r), 

[[It  would  seem  that  rate- payers  have  no  right  by  the  common 
law  to  take  copies,  or  inspect  when  they  please,  the  books  of 
assessment;  but  see  on  this  subject  the  cases  cited  in  the 
note  («). 

[[In  1837  (Oj  a  question  of  very  great  importance  was 
brought  before  the  Consistory  Court  of  London:  the  church- 
wardens of  Braintree  called  a  vestry  for  the  purpose  of  making 
a  rate  for  necessary  repairs  of  the  church ;  the  parishioners 


(n)  IKing  v.  WroUetleyy  1  B.  & 
Ad.  G48.] 

(0)  [itex  V.  MilnroWf  5  M.  &  S. 
248.] 

(p)  IRkketis  V.  Bodenham,  4  Ad. 
&  £11.  433.  In  this  case  the  court 
refused  a  prohibition,  though  the  pro- 
ceedings aid  not  disclose  whether  or 
no  the  validity  of  the  rate  had  been 
questioned. — Ed.] 

(g)  [  White  ^-c.  v.  Beard,  June  27, 
1839.] 


(r)  IRex  V.  Staffordshire  (Ju$tice$% 
4  Ad.  &  El.  842.] 

(1)  IRex  V.  Staffordshire  (^Justices), 
1  Nev.  &  Per.  260  ;  Rex  v.  St.  Mary 
le  Bone  ( Vatrymen)^  5  Ad.  it  Ell. 
268 ;  6  N.  &  M.  600.  For  the  pri- 
vilege  given  by  1  &  2  Will.  4,  c.  60, 

see  fost,  cr)ttrr|toar^«  \wiift  Vn- 
trfi.]— Eo.] 

(t)  [The  Braintree  church  rate, 
Veley  v.  Burder,  1  Curteis,  372.] 


refused  to  make  any  rate ;  the  churchwardens  thereupon  levied  gj^^^*** 

a  rate  of  their  own  authority,  and  proceeded  against  a  parish-  -^ 

ioner  for  refiising  to  pay  his  portion.  The  libel  containing 
these  facts  was  admittea  by  Dr.  Lushington  expressly  on  the 
authority  of  a  manuscript  note  of  a  jud^ent  by  Sir  W  illiam 
Wynne  («)•  Further  proceedings  in  this  case  were  stayed  by 
prohibition  from  the  Queen's  Bench. 

[[In  Easter  term,  1840,  the  Court  of  Queen's  Bench  over- 
ruled a  demurrer  to  a  prohibition  directed  to  the  Consistory 
Court  of  London,  requiring  not  to  proceed  further  for  the 
recovery  of  a  rate  for  the  necessary  repairs  of  the  church 
which  had  been  imposed  on  the  parishioners  of  Braintree,  in 
Essex,  by  the  churchwardens  alone,  notwithstanding  the  v6te 
of  the  vestry  by  which  the  rate  was  refused. 

rOn  that  occasion  Lord  Denman,  who  pronounced  the 
judgment  of  the  court,  entered  at  some  length  into  the  origin 
and  subsequent  history  of  church  rates,  and  reviewed  the 
various  decisions  and  authorities  which  had  been  cited  as 
bearing  upon  the  question  at  issue;  and  then  his  lordship 
stated  that  the  conclusion  to  which  the  court  had  arrived  in 
the  case  was,  that  the  Consistory  Court  had  been  in  error  in 
overruling  the  defensive  allegation  put  in  by  the  parishioners, 
to  the  effect  that  the  rate  was  a  nullity,  as  it  had  been  made 
against  the  wishes  of  the  majority  of  the  vestry,  and  had  been 
made  by  persons  who  had  no  authority  so  to  make  it.  The 
court,  therefore,  deeming  the  rate  so  made  to  be  altogether 
bad  as  a  church  rate,  and  that  the  court  below  had  exceeded 
its  jurisdiction,  directed  the  writ  of  prohibition  to  issue. 

^Against  this  decision  the  churchwardens  appealed  to  the 
Court  of  Exchequer  Chamber,  in  error. 

[[Accordingly,  the  question  was  re-argued  before  the  judges 
of  the  Court  of  Common  Pleas  and  me  barons  of  the  Ex- 
chequer, at  the  sittings  in  the  Exchequer  Chamber  afler  last 
Michaelmas  term;  and  Lord  Chief  Justice  Tindal  pronounced 
final  judgment  on  the  two  questions  submitted  for  their  de- 
cision. 

_  • 

[[This  judgment,  it  will  be  observed,  although  affirming  TwoQnes- 
that  of  the  Court  of  Queen's  Bench,  arrived  at  the  same  con-  nvwwJdJ 
elusion  from  very  different  premises.    The  obiter  dicta  of  the 
learned  lord  chief  justice  in  this  case  are  most  important,  Fine, 
seeming  clearly  to  indicate  that  the  necessary  objects  of  a  church 
rate  may  be  enforced  by  the  churchwardens  and  a  minority  of 
the  parish  against  the  illegal  refusal  of  the  majority. 

[[Lord  C.  J.  Tindal  said  (^),  '^  This  case,  which  has  been 

(s)  [Gaudem  v.  Selby,  1799.]  Present,  Lord  Chief  Justice  Tinclal, 
{t)  ["  Veley  andanoihery.  Burder;  Lord  Abinger,  Mr.  Baron  Parke,  Mr. 
Copy  from  Air.  Gumey*s  short-hand  Justice  Bowinquet,  Mr.  Baron  Aider- 
notes  of  the  Judgment  delivered  in  son,  Mr.  Justice  Coltman,  Mr.  Baron 
the  Court  of  Exchequer  Chamber,  Rolfe,  and  Mr.  Justice  Maule."] 
Monday,  8th  of  February,  1841 :» 
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brought  before  us  by  writ  of  error,  from  the  Court  of  Queen's 
.  Bench,involves  two  questions  of  considerable  importance:  First, 
Whether  the  churchwardens  of  a  parish,  after  a  rate  for  the 
necessary  repairs  of  the  parish  church  has  been  proposed  by 
them  to  the  parishioners,  at  a  vestry  meeting  duly  convened 
for  that  purpose,  and  has  been  revised  by  a  majority  of  the 
parishioners  there  assembled,  can,  of  their  own  sole  oHtkorUy, 
at  a  subsequent  time,  by  themselves,  and  not  <U  any  parish 
meeting,  impose  a  valid  rate  on  the  parishioner?  And  tbe 
second  question  is, — Whether  if  a  rate  be  so  made,  and  pro- 
ceedings be  taken  by  the  churchwardens  in  tbe  Ecclesiastical 
Court,  to  enforce  its  payment,  a  court  of  common  law  can 
issue  a  writ  <^  prohilntion  to  the  Spiritual  Court  to  stay  such 
proceedings  ?  And  we  are  all  of  opinion  on  these  questions, 
that  the  church  rate  made  under  the  circumstances,  and  in  the 
manner  before  stated,  is  illegal  and  void,  and  that  a  prohibition 
to  the  Spiritual  Court  may  be  well  and  properly  issued. 

^*  In  order  to  opai  the  grounds  and  reasons  of  our  answer 
to  the  first  of  these  questions,  it  will  be  necessary  to  exfdain 
in  the  first  place,  the  nature  of  the  legal  obligation  by  which 
the  inhabitants  of  every  parish  are  compellable  to  repair  and 
keep  in  repair  the  fabric  of  the  parish  church ;  and  in  the 
next  place,  the  mode  prescribed  by  law  for  carryiiig  such 
obligation  into  effect.  From  the  consideration  of  which  points 
it  will  be  seen  at  once,  and  by  necessary  inference,  whether 
the  church  rate  now  under  discussion  is  a  legal  and  valid  rato, 
or  the  contrary. 

[['^  And  we  are  all  of  opinion  that  the  obligation  by  whicA 
the  parishioners,  that  is,  the  actual  residents  within,  or  the 
occupiers  of  lands' or  tenements  in  every  parish,  are  bound  to 
repair  the  body  of  the  parish  church  whenever  necessary ;  and 
to  provide  all  things  essential  to  the  performance  of  divine 
service  therein,  is  an  obligation  imposed  on  them  by  the  com- 
m<m  law  of  the  land. 

^*  That  such  obligation  is  not  grounded  on  the  finroe  of  the 
general  ecclesiastical  law,  is  manifest  from  this.  That  by  the 
authority  of  sXX  the  writers  on  the  general  canon  law,  the  re- 
pairs of  the  whole  of  the  parish  church,  both  the  body  and  the 
chancel,  fall  upon  the  rectors  or  owners  of  the  tithes,  except 
that  by  custom  in  some  countries  part  falls  upon  the  parish- 
ioners. Whereas  in  England,  to  use  the  words  of  Johannes 
de  Athon^,  in  his  Commentary  on  the  Legatine  Constitotion 
of  Cardinal  Othobon,  passed  in  the  year  1^8,  '  By  the  com- 
mon custom  of  England,  the  repair  of  the  nave  of  the  church 
in  which  the  lay  parishioners  sit,  falls  upon  the  parishioners 
themselves  :  but  the  repair  of  the  chancel  falls  on  the  rector.' 
Or  again,  as  Lyndewode  says,  page  63.  '  By  custom,*  that  is, 
by  the  common  law,  *  the  burden  of  reparation,  at  least,  of  the 
nave  of  the  church  is  transferred  upon  the  parishioners.' 


[[^No  trace  can  befound  in  any  of  our  books  of  an  obtigation  BniaiM 
on  poidbioBers  to  repair  the  parish  churches  throughout  the  ^"^ 


whole  of  the  realm,  less  wide  and  extensive  than  tUs.  And  ^e%iig«?' 
as  to  the  antiquity  of  this  obligation^  the  case  cited  in  ai^ument  (><>■> 
firom  the  Year  Books,  44th  Edward  IIL  folio  18,  whibt  it  esta- 
blishes the  fact  that  church  rates  were  made  by  the  parish- 
ioners at  so  early  a  period  as  the  year  1S70,  does  at  the  same 
time,  by  pleading  a  custom  firom  time  immemorial  within  the 
particular  parish,  to  levy  the  amount  of  the  rate  on  each  pa- 
riahioiier  by  di8tres8,necessarilv  carry  back  beyond  the  time  of 
legal  memoiry  die  obligation  of  the  parishioners  to  make  a  rate 
upon  themselves  for  the  reparation  of  the  parish  church«  And 
such  a  custom  existing  beyond  the  time  of  local  memory,  and 
extending  over  the  whole  realm,  is  no  other  than  die  common 
law  of  England.  The  same  position  is  laid  down  by  Holt, 
C.J.  'By  the  cavil  and  common  law,'  be  says,  'the  parson  is 
obl^ed  to  repair  the  whole  church,  and  is  so  in  all  Christiaa 
kingdoms  but  in  England ;  for  it  is  by  the  peculiar  law  of  this  in  an  cms- 
nation,  that  the  parishioners  are  charged  witii  the  repairs  of  the  d^HJ!^"'' 
body  of  the  church.*  In  which,  however.  Lord  Holt  is  incor- 
rect, in  limiting  the  custom  to  England,  as  it  extended,  un- 
doubtedly, to  some  other  countries  in  Europe  («)• 

[[''  Such  then  being  the  law  of  the  land,  it  follows  as  a  neces-  PtrUhioBeti 
sary  consequence  that  the  repair  of  the  &bric  of  the  church  is  SHepabMSb* 
a  diuty  which  the  parishioners  are  compellable  to  perfonn,  not  ^^^'^ 
a  mere  voluntary  act  which  they  may  perform  or  decline  at 
their  own  discretion;  that  the  law  is  imperative  upon  then 
absolutely  that  they  do  repair  the  church,  not  binding  on  them 
in  a  qualified  limited  manner  only,  that  they  may  repair  or  not, 
as  they  think  fit ;  and  that  where  it  so  happens  that  the  fabric 
of  the  durdi  stands  in  need  of  repair,  the  only  question  upon 
which  the  parishioners  when  convened  together  to  make  a  rate 
can  by  law  deliberate  and  determine,  is  not  whether  they  will 
repair  the  church  or  not  (for  upon  that  point  they  are  con- 
cluded by  die  law),  but  how  ana  in  what  manner  die  common 
law  obligation  so  binding  them  may  be  best  and  most  eflfec- 
tually,  and  at  the  same  tune  most  conveni^idy  performed  and 
carried  into  eflfect.  The  parishioners  have  no  more  power  to 
thrmp  off  the  burthen  of  tne  repair  of  the  church  than  that  cf 
the  repair  of  bridges  and  highways^  the  compelling  of  the  per-- 
formance  of  the  latter  obligation  belonging  exclusieeljf  to  the 
iemporal  courts^  whilst  that  of  the  former  has  been  exercised 
usually^  though  perhaps  not  necessarily  exclusively ,  by  the  spt- 
ritmat  courts  from  time  immemorial, 

[[<<Now  all  the  authorities  agree,  and  there  has  been  no  dif-  Parish  how 
ference  on  this  point  at  the  bar,  that  there  is  one  mode  of  ^^n*^ 
carrying  the  law  into  efifect,  and  that  the  usual  and  ordinary 

(ti)  [The  HMM  doctrine  is  Und  down  in  Ayliife's  Porergon,  455,  a  hodk 
flf  Vgh  autbori^^—ED.] 
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mode  which  is  free  from  all  possible  exception ;  viz.  that  the 
churchwardens  whose  duty  it  is  to  raise  the  money  for  the  re- 
pair of  the  churchy  and  to  make  the  repairs,  should  convene 
the  parishioners  together  by  due  notice,  and  that  the  majority 
of  those  who  are  so  assembled  should  make  an  order  for  a 
rate,  which  will  bind  the  whole  parish — such  order  is,  as  was 
said  by  the  three  judges  (Wyndham,  Atkyns,  and  Ellis),  *  in 
the  nature  of  a  by-law/  which  the  greater  part  of  the  parish 
can  make,  '  and  to  this  purpose  they  are  as  a  corporation  :* 
and  this  course  of  proceeding  was  well  known  in  other  in- 
stances to  the  common  law ;  for  long  before  any  statutory 
remedies  were  provided  for  the  reparation  of  highways,  or 
bridges,  or  seawalls,  in  the  maintenance  of  which  the  public 
had  a  common  interest,  the  inhabitants  of  parishes  and  town- 
ships and  districts,  who  were  bound  by  law,  or  custom,  or  pre- 
scription, to  keep  them  in  repair,  had  the  power  of  raising,  and 
were  accustomed  to  raise,  the  necessary  ninds  for  those  pur- 
poses by  an  order  or  by-law  made  by  themselves.  In  the  case 
from  the  Year  Books  already  referred  to,  Kirton,  one  of  the 
judges,  says,  *  There  is  a  custom  through  the  whole  country, 
which  the  laws  call  by-law,  that  is,  by  assent  of  neighbours  to 
levy  a  sum  to  make  a  bridge,  a  causeway,  or  a  seawall,  and  by 
their  assent  to  assess  each  neighbour  at  a  sum  certain,  for  which 
they  may  distrain  ;  and  it  is  obvious  that  the  power  of  making 
a  by-law  by  the  majority  to  bind  the  rest  must  have  been  inci- 
dent to  the  obligation  to  repair,  for  without  it  the  obligation 
itself  would  not  have  been  carried  into  effect. 

\^*'  Upon  the  same  ground  also  the  power  of  making  by- 
laws is  incident  to  corporations  aggregate,  in  order  to  carry 
into  effect  the  object  and  purposes  for  which  they  are  created. 
Lord  Coke  lays  it  down  expressly  in  The  Chamberlain  of 
London's  case^  '  That  the  inhabitants  of  a  town  may  without 
any  custom  make  ordinances  or  by-laws  for  the  reparation  of 
the  church  or  highways,  or  of  any  such  thing  which  is  for 
the  general  good  of  the  public ;  and  in  such  cases  the  greater 
part  shall  bind  the  whole  without  any  custom.*  And  the  case 
cited  from  the  Year  Books  furnishes  an  indisputable  authority 
that  the  power  of  assessing  a  rate  upon  themselves  by  the  ma- 
jority of  the  parishioners  assembled  at  a  meeting  for  repairing 
their  church,  must  have  been  a  power  that  existed  from  time 
immemorial. 

^*  No  one,  however,  disputes  the  validity  of  a  rate  so  im- 
posed, and  certainly  no  question  has  been  raised  upon  its 
validity  before  us ;  all  concurring  in  opinion  that  such  a  rate  is 
good,  and  that  the  payment  of  each  man's  proportion  thereof 
might  be  enforced  by  a  suit  in  the  Ecclesiastical  Court.  As 
litde  difference  of  opinion  arises  as  to  the  validity  of  a  rate 
imposed  by  the  churchwardens  alone,  where  a  meeting  of  the 
parishioners  has  been  duly  convened  in  vestry  for  the  purpose 


Cdttvcl  [[SlateO  888 ; 

of  making  such  rate,  but  where  none  of  the  parishioners  have  Braiotree 
thought  fit  to  attend  and  express  an  opinion.  For  in  this  state  ^"*' 
of  circumstances  the  churchwardens^  who  may  be  assumed  to 
be  parishioners  themselves,  do  in  effect  constitute  the  majority, 
or,  more  properly  speaking,  the  whole  of  the  parishioners  who 
are  assembled  in  vestry ;  and  therefore,  upon  the  principle  above 
laid  down,  they  must  have  authority  to  bind  the  absent  pa- 
rishioners. 

\^*'  But  the  rate  in  question,  upon  the  validity  of  which  our 
judgment  is  demanded,  varies  in  most  important  particulars 
from  both  the  preceding  cases ;  and  the  question  to  be  resolved 
with  respect  to  that  rate  is.  Whether,  after  a  meeting  has  been  B^t«  ^y 
duly  convened,  and  certain  of  the  parishioners  have  attended,  denYaioillr? 
and  the  majority  of  those  who  so  attend  refuse  to  make  any  ^^l^J^tX 
rate  for  the  necessary  repairs  of  the  parish  cnurch,  the  church--  ••<A<«- 
wardens  have  authority  by  themselves,  and  not  at  the  meeting 
at  which  the  refusal  took  place,  but  at  a  subsequent  time,  to 
make  a  rate  that  shall  be  binding  on  the  parish.  Such  a 
power,  if  it  could  be  shown  to  exist  by  custom  in  any  par- 
ticular parish,  might  indeed  seem,  in  its  own  nature,  not  to  be 
unreasonable ;  as  it  would  amount  to  no  more  than  a  mode  of 
carrying  into  complete  effect,  through  the  means  of  a  public 
officer,  the  performance  of  that  duty  which  is  cast  upon  the 
parishioners  by  the  general  law  of  the  land,  after  they  had 
themselves  refused  or  neglected  to  take  upon  them  the  primary 
method  provided  by  the  law,  that  of  taxing  themselves  at  a 
parish  meeting ;  observing  at  the  same  time,  that  if  any  objec- 
tion should  arise  as  to  the  necessity  of  the  rate,  the  amount 
thereof,  or  the  liability  of  the  persons  rated,  those  questions 
might  be  afterwards  raised  and  determined  in  the  Spiritual 
Court.  There  is,  however,  no  suggestion  in  this  case  of  the 
existence  of  any  such  custom,  and  the  only  question  is,  whether 
the  defendants  below,  the  churchwardens,  can  bring  forward 
any  authority  or  argument  that  such  power  is  vested  in  the 
churchwardens  by  the  general  law  of  the  land. 

\^"  Now  the  authorities  which  have  been  referred  to,  and 
which  are  all  that  can  be  found  in  the  books  in  support  of 
that  proposition,  appear  to  be  inapplicable  to  the  present  case, 
and  overbalanced  by  those  which  are  produced  on  the  other 
side;  in  fact,  there  is  but  one  single  common  law  authority 
cited  in  support  of  the  affirmative  of  this  position,  and  that  is 
the  dictum  of  the  court  in  the  case  in  1st  Ventris,  367  (Trinity 
Term,  1683),  viz.  '  That  the  churchwardens  (if  the  parish 
were  summoned  and  refused  to  meet  or  make  a  rate)  might 
make  one  alone  for  the  expenses  of  the  church  if  needful,  be- 
cause that,  if  the  repairs  were  neglected,  the  churchwardens 
were  to  be  cited,  and  not  the  parishioners/  That  this  is  an 
obiter  dictum  of  the  court  only,  and  not  a  resolution  or  judg- 
ment upon  die  point,  is  evident  from  this,  that  a  rule  was 
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granted  to  show  cause  whjr  a  prohibition  shonld  not  go  in  the 
particular  case ;  and  it  is  left  uncertain  whether  the  prohibition 
issued  or  not,  and  it  is  this  dictum  which  gives  occasion  to  the 
passages  inserted  in  the  various  text  writers  to  which  reference 
was  made,  viz.  Watson's  Clergjrman's  Law,  Wood's  Institates 
of  Civil  Law,  Bacon's  Abridgment,  and  the  other  abridgments 
referred  to  at  the  bar.  These  various  repetitions,  derived  from 
the  same  source,  cannot  raise  the  authority  of  the  proposition 
itself  higher  than  that  which  it  originally  possessed ;  and  with 
respect  to  the  case  in  Ventris,  which  is,  at  least,  extreme^ 
short  and  unsatisfactory,  it  is  by  no  means  inconsistent  witn 
the  statement  of  that  case,  that  the  rate  made  by  the  cbureh* 
wardens  was  made  at  the  very  meeting  at  which  the  majority 
refused  their  assent,  a  circumstance  which  might  give  rise  to  a 
very  different  conclusion,  and  on  which  an  observation  will 
afterwards  be  made.  It  is  also  to  be  remarked,  that  Sir  Simon 
Degge,  in  his  Parson's  Counsellor's  Law,  in  all  the  editions 
which  precede  the  case  in  Ventris's  Reports,  mentions  it  only 
as  his  own  private  opinion,  that  if  the  parishioners  refuse,  the 
churchwardens  may  make  a  rate  alone.  '  If  the  parishioners,* 
he  says, '  when  they  come  together  at  such  meeting,  refuse  or 
neglect  to  join  in  making  such  assessment,  or  refuse  to  meet,  I 
conceive  the  churchwardens,  having  just  cause  for  such  assess- 
ment, may  proceed  alone.'  But  in  the  edition  of  1685,  whieh 
was  two  years  after  the  case  in  Ventris  was  determined,  he 
adds,  for  the  first  time,  '  but  some  are  of  opinion  that  the 
churchwardens  cannot  proceed  alone,  but  must  compel  the 
parishioners  to  do  it  by  ecclesiastical  censure,  ideo  gfuere;*  and 
in  all  the  subsequent  editions  he  refers  to  1st  Ventris,  367, 
thus  affording  a  very  strong  inference  that  he  considered  the 
case  in  Ventris  as  anything  rather  than  an  authority  in  sap- 
port  of  his  former  proposition.  The  authority  of  Aylifle  in 
nis  Parergon,  page  456,  is  directly  opposed  to  it,  and  without 
referring  particularly  to  the  several  common  law  authorities^ 
which  have  been  brought  in  review  before  us,  it  may  be  suffi- 
cient to  sav  that  the  weight  appears  to  us  to  be  strongly  in 
favour  of  tne  plaintiff  below.  With  respect  to  the  case  of 
Oauden  v.  SeAy,  decided  before  Sir  William  Wynne,  on  an 
appeal  to  the  Court  of  Arches,  in  the  year  1799,  and  which 
has  been  much  relied  upon  by  the  counsel  for  the  church- 
wardens ;  one  observation  that  arises  is,  that  the  church  rate  in 
that  case  was  made  by  the  churchwardens  at  the  same  vestry 
meeting  which  had  been  duly  summoned,  and  at  which  it  had 
been  refused  by  the  majority  of  the  parishioners  there  present : 
a  fact  which  forms  a  most  important  ^stinction  between  that  and 
the  present  case.  The  churchwardens,  in  that  case,  required 
a  rate  at  a  larger  sum,  and  a  majority  of  the  parishioners  pre- 
sent refused  it  for  that  sum,  though  they  were  willing  to  grant 
it  for  a  smaller;  and  the  churchwardens  nevertheless  made  the 
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rate  againat  tbe  consent  of  the  majority  for  the  larger  sum.  BniauM 

We  do  not  enter  into  the  discuseUm  whether  a  rate  so  made  hy  S!!!: 

the  churehwardens  at  the  parish  meetinff  where  the  parishioners 
are  met,  would  be  valid  or  not,  or  how  far  such  case  may  be 
analogous  to  that  of  the  members  of  a  corporation  aggregate^ 
who,  being  assembled  together  for  the  purpose  of  choosing  an 
officer  of  the  corporation,  the  mcgority  protest  against  and 
refuse  altogether  to  proceed  to  any  election:  in  which  case 
they  have  been  held  to  throw  away  their  votes,  and  the  mi" 
nority,  who  have  performed  their  duty  by  voting,  have  been 
held  to  represent  the  whole  nrnmber.  It  is  obvious^  indeed, 
that  there  is  a  wide  and  substantial  difference  between  the 
churchwardens  alone,  or  the  churchwardens  and  the  minority 
together,  making  a  rate  at  the  meeting  of  the  parishioners 
when  the  refusal  takes  place,  and  the  churchwardens  possessing 
die  power  of  rating  the  parish  by  themselves  at  any  future 
time,  however  distant.  It  is  unnecessary,  however,  to  discuss 
this  point,  as  the  facts  of  this  case  do  not  bring  it  before  us. 
It  is  sufficient  to  say,  whilst  we  give  no  opinion  up<Hi  it,  that 
we  desire  to  be  understood  as  reserving  to  ourselves  the  liberty 
of  formii^  an  opinion  whenever  the  ease  shall  occur. 

\^"  Upon  the  whole,  therefore,  with  respect  to  the  question 
first  raised,  we  are  of  opinion,  for  the  reasons  above  given, 
that  the  present  rate  is  illegal  and  void. 

[[''The  second  question  therefore  arises,  vtis.  whether  a  court 
of  common  law  has  the  power  to  prohibit  the  ecclesiastical 
court  from  proceeding  to  enforce  this  rate,  which  rate,  for  the 
purpose  of  raising  the  present  question  before  us,  must  be 
assumed  to  be  illegal  and  void. 

[[''  The  first  ground  of  objection  urced  against  the  issuing 
of  the  prohibition  in  this  case  was,  that  by  the  statute  13 
Edw.l, commonly  called  Cireumspecte  agatis,  the  ecclesiastical 
courts  have  sole  and  exclusive  jurisdiction  upon  the  question 
of  the  repurs  of  churches.  That  statute  orders  the  temporal 
courts  not  to  interfere  with  the  bishops  or  clergy  when  they 
hold  plea  in  Court  Christian  of  such  things  as  be  mere  spi- 
ritual ;  and  the  statute  then  proceeds^  amongst  other  articles 
which  are  enumerated,  to  enact  thus,  ^  Item,  if  prelates  to  punish 
for  leaving  the  church-yard  inclosed,  or  for  that  the  church  is 
uncovered  or  not  conveniendy  decked,  in  which  cases  none 
other  penance  can  be  enjoined  than  pecuniary,'  and  after  men- 
tioning other  instances  the  statute  concludes,  '  In  all  cases 
afore  rehearsed,  the  spiritual  judge  shall  have  power  to  take 
knowledge  notwithstanding  fHe  king's  prohibition.' 

C"  Now  upon  the  construction  of  this  statute  no  doubts  have  Power  of  the 
ever  been  raised,  or  can  exist,  but  that  the  spiritual  court  has  coarttocom. 
power  and  jurisdiction,  bv  ecclesiastcal  censures,  to  compel  ^l^^^Ito' 
the  churchwardens  to  perrorm  their  duty  in  relation  to  the  re-  R*j;f""°  ****'' 


388  m  CllttWl)  CRatt.;] 

Bniniree      pairs  of  the  chuTch  {t) ;  to  compel  the  parishioners  to  perform 

-^ their  duty  in  providing  the  means  to  make  such  repairs  ;  and, 

after  a  legal  rate  has  been  imposed^  to  compel  each  individual 
to  contribute  the  sum  assessed  upon  him.  But  the  case  before 
us  is  neither  the  case  of  a  proceeding  by  the  Spiritual  Court 
against  churchwardens  for  not  causing  the  church  to  be 
repaired,  nor  of  a  proceeding  of  the  spiritual  court  against 
parishioners  who  have  refosed  to  join  in  making  a  rate,  nor 
of  a  proceeding  against  the  individuals  named  in  a  rate  which 
has  been  made  by  the  churchwardens  and  parishioners.  It  is 
a  proceeding  instituted  in  the  spiritual  court  to  enforce  the 
pa3rment  of  a  rate,  made  by  the  churchwardens  alone,  and 
without  the  parishioners,  not  made  in  vestry,  nor  at  the  time 
for  which  they  had  been  convened,  and  had  neglected  or  re- 
fused to  attend ;  and  the  question  is,  whether  the  spiritual  court, 
having  admitted  the  libel  of  the  churchwardens  to  proof,  that 
is,  in  effect,  having  decided  upon  the  validity  of  such  rate,  the 
libel  itself  showing  upon  the  face  of  it  that  the  rate  is  a  nullity 
at  the  common  law,  the  queen's  writ  of  prohibition  may  issue. 
And  we  are  all  of  opinion  that,  in  such  a  case,  the  writ  of  pro- 
hibition well  lies."  [Here  the  learned  lord  laid  down  the  law 
on  prohibition,  and  justified  its  application  to  this  case.    See 

title  ^rofifbition.] 

P' The  spiritual  court  has  not  only  undoubted,  but  even 
exclusive,  jurisdiction  to  enquire  into,  and  to  decide  upon,  the 
necessity  of  the  repair  of  the  fabric  of  the  parish  church ;  and 
in  the  exercise  of  such  jurisdiction,  that  court  may  perhaps  be 
able  to  compel  the  churchwardens  to  raise  the  money  by  a  rate, 
or  may  punish  the  parishioners  who  wilfully  refuse  either  to 
join  in  such  rate,  or  pay  their  respective  proportions,  when 
regularly  and  legally  assessed  upon  them;  yet  they  cannot 
proceed  to  enforce  the  payment  of  that  which,  although  called 

(t^  [In  Fielding  v.  Standen  and  yestey  for  a  certain  day,  to  be  ipect- 
Cookf  &c.,  in  the  Court  of  Arches,  fied  in  the  monition,  for  tlie  purpose 
May  8,  1841,  since  the  delivery  of  of  making  a  rate  for  and  towards  the 
this  judgment,  an  application  was  necessary  repairs  of  the  church,  and 
made  to  the  court  by  the  Rev.  C.  providing  necessaries  for  the  decent 
FieldiQg,  Vicar  of  Headconie,  in  the  celebration  ofdivine  service  and  offioea 
county  of  Kent,  to  obtain  a  decree  therein,  and  for  and  towards  the  other 
from  the  Judge  of  the  Arches,  (be-  expenses  necessarily  and  legally  in- 
fore  whom  the  cause  had  been  brought  cident  to  the  office  of  churcnwaiden 
by  letters  of  request  from  the  Com-  for  the  year  ensuing,  and  against  the 
mtssary  of  Canterbury),  calling  upon  parishioners,  to  meet  and  make  such 
the  churchwardens  and  parishioners  rate.  The  decree  was  personally 
to  show  cause  why  a  monition  should  served  on  the  churchwardens  and  on 
not  issue  against  the  former,  requiring  the  parishioners,  by  affixing  the  same 
them  to  tiuce  the  necessary  steps  to-  on  the  outer  door  of  the  parish  church, 
wards  putting  the  church  into  repair,  The  churchwardens  appeared  by  their 
and  for  providing  necessaries  for  the  proctor,  who  stated  that  they  were 
decent  celebration  of  divine  service ;  willing  and  ready  to  obey  the  lawftil 
and,  amongst  other  things,  to  call  a  command  of  the  court. — £d.] 


a  rate  upon  the  libel,  shows  that  a  burthen  has  been  imposed  Bnintrae 

upon  the  parishioners  by  persons  who,  under  the  circumstances  ^!!!: 

which  attended  the  making  of  it,  had  no  authority  to  impose  it 
upon  the  principles  of  the  common  law. 

\^**  As  to  the  decided  cases,  it  appears  that  prohibitions  have 
been  granted  when  the  Ecclesiastical  Court  is  proceeding  to 
compel  a  person  to  contribute  to  the  repair  of  a  parish  church 
as  an  inhabitant  whose  land  in  the  parish  is  in  lease ;  or,  where 
a  person  is  charged  in  the  parish  where  he  inhabitSj  in  respect 
of  land  out  of  it ;  or,  when  a  man,  who  takes  a  standing  in  the 
market  in  one  parish,  but  dwells  in  another,  is  sued  for  the 
repairs  of  the  church  of  the  former  parish ;  or,  where  one  is 
rated  in  respect  of  land  for  ornaments ;  or,  when  the  rate  is  on 
some  of  the  inhabitants  only;  or,  when  the  suit  is  to  enforce  an 
ancient  rate,  made  som6  time  before,  which  had  been  made  ori- 
ginally by  commissioners  of  the  Ecclesiastical  Court;  or,  when 
me  bishop's  commissioners  made  a  rate,  and  the  suit  was  to 
enforce  it ;  or,  when  the  rate  was  made  by  the  churchwardens, 
without  calling  together  the  parishioners ;  or  for  a  parish  rate 
for  making  and  repairing  a  parish  organ.  In  all  these,  and 
many  other  cases, the  prohibition  was  allowed  to  issue;  although 
no  one  doubts  but  that  the  whole  subject  matter  of  church  rates, 
and  the  enforcing  of  them,  is  within  the  jurisdiction  of  the  spi- 
ritual courts.  In  all  these  cases  too,  the  same  argument  would 
have  applied,  which  has  been  urged  in  the  present  case  before 
us,  viz.  that  the  objection  is  a  proper  matter  of  appeal,  and  not 
of  prohibition ;  for  that  it  is  not  to  be  assumed  that  the  eccle- 
siastical court  will  do  wrong.  What  real  distinction  indeed 
can  be  made  between  a  rate  that  is  held  to  be  void  on  the  ground 
of  its  being  imposed  by  the  bishop's  commissioner,  and  a  rate 
that  is  imposed  by  the  mere  authority  of  the  churchwardens? 

\^"  One  argument  has  been  urged  in  the  course  of  the  dis-  Powm  or 
cussion  before  us,  to  which  we  wink  it  right  to  advert.  It  coaft'imlkB. 
has  been  said,  that  to  allow  the  enforcement  of  church  rates  to  l^aZJMi.'^'' 
be  a  matter  of  sole  and  exclusive  jurisdiction  of  the  Spiritual 
Court  and  at  the  same  time  to  aUow  the  prohibition  to  issue, 
is  in  effect  to  take  away  all  power  of  compelling  the  parish- 
ioners to  repair  the  parish  church.  But  it  is  obvious  that  the 
effect  of  our  judgment  in  this  case  is  no  more  than  to  declare 
the  opinion  of  the  court,  that  the  churchwardens  have  in  this 
instance  pursued  a  course  not  authorized  by  law,  and,  conse- 
quently, all  the  power  with  which  the  Spiritual  Court  is  in- 
vested by  law  to  compel  the  reparation  of  the  church  is  left 
untouched.  If  that  court  is  empowered  (as  is  stated  by  Lynd- 
wode,  page  53,  voce  sub  poena,  and  other  ecclesiastical  writers) 
to  compel  the  churchwardens  to  repair  the  church  by  spiritual 
censures  ;  to  call  upon  them  to  assemble  the  parishioners  to- 
gether by  due  notice,  to  make  a  sufficient  rate ;  to  punish  such 
of  the  parishioners  as  refuse  to  perform  their  duty  in  joining 
in  the  rate  by  excommunication,  that  is,  since  the  statute  of 
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53  Geo.  3>  c.  127^  by  imprisonment,  and  under  the  same  pe- 
nalty to  compel  each  parishioner  to  pay  his  proportion  of  the 
church  rate,  the  same  power  will  still  remain  with  them  not- 
withstanding the  decision  of  this  case.  The  extent  and  natnre 
of  those  powers  not  being  now  before  us,  it  will  be  at  once 
unnecessary  and  improper  to  give  any  opinion  upon  them.  It 
is  sufficient  to  say  that  all  that  we  decide  by  this  judgment  is, 
that  the  rate,  as  it  appears  upon  the  face  of  the  libel,  is  ill^al^ 
as  being  made  without  competent  authority,  and  that  a  pro- 
hibition ought  to  go,  to  restrain  the  Spiritual  Court  from  pro- 
ceedings to  enforce  it;  and  for  these  reasons  we  think  the 
judgment  of  the  court  below  must  be  affirmed.'' 

5  By  3  &  4yict.  c.26,  s.  1,  no  person  called  as  a  witness  on  any 
in  any  court  whatever,  may  and  shall  be  disabled  or  pre- 
vented from  giving  evidence  by  reason  only  of  such  person  being 
an  inhabitant  of  parish  or  township  rated  or  assessed,  or  liable 
to  be  rated  or  assessed,  to  the  relief  oi  the  poor,  or  finr  and 
towards  the  maintenance  of  church,  chapel  or  highways,  or  for 
Retisunce  to  any  othcr  purpose  whatever.  Any  attempt  to  excite  resistanee 
chiirchrate.  ^  ^j^^  payment  of  church  rates,  or  to  render  odious  those  who 
called  them,  is  illegal  («)• — Ed.]] 
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(See  VESTRY,  p.  415  c) 

i\.ND  herein  also  o{  questmen,  sidesmen,  or  assistants.  Note, 
the  office  of  churchwardens,  so  far  as  it  relates  to  the  repairs 
or  other  matters  concerning  the  church,  is  treated  of  under  the 
tide  C||Urt|| ;  their  cognizance  of  crimes  and  offences  falleth 
in  under  the  title  (Rf Sfftatfon  ;  and  other  branches  of  their 
duty,  under  divers  other  titles  respectively ;  here  it  is  treated 
only  concerning  their  office  in  general,  or  such  other  par- 
ticulars as  do  not  fall  in  more  properly  elsewhere. 


\^l.  The  Office  of  Churchwarden. 

Oricioai.  In  the  ancient  episcopal   synods,  the  bishops  were  wont 

to  summon  divers  creditable  persons  out  of  every  parish,  to 

(tt)   [Bond  v.  Douglas^  7  Car.  &  315,  case  of  a  church  built  under 

P.  626 ;  Lord  Abinger.     Among  the  Church  Building  Acts,  reported  since 

"proper  objects  of  a  church  ratc/^  the  earlier  part  of  tliis  subject  bad 

are  tne  eixpenses  of  consecrating  a  been  sent  to  the  press. — Ed.] 
ebuKb;  Warmer  y.  Gatcr^  2  Curteis, 


give  inforaiatioii  of  and  to  atiesi  the  disorders  oi  clergy  and 
people.  These  were  oalled  testes  symoddtes^  and  were  in  after- 
times  a  kind  of  impannelled  jury,  consisting  of  two»  three,  of 
mcnre  persons  in  every  parish,  who  were  upon  oath  to  present 
all  heretics  and  other  irregular  persons  (v). 

And  these  in  process  of  time  became  standing  officers  in   [  S99  ] 
several  places^  especially  in  great  cities,  and  from  hence  were 
called  synods  men,  and  by  corruption  sidesmen  ;  they  are  also 
sometimes  called  questmen^  from  the  nature  of  their  office,  in 
making  inquiry  concerning  offences. 

And  these  sidesmen  or  questmen,  by  canon  90,  are  to  be 
chosen  yearly  in  Easter  week,  by  the  minister  and  parishioners 
(if  they  can  agree) ;  otherwise  to  be  appointed  by  the  ordinary 
of  the  diocese. 

But  for  the  most  part  this  whole  office  is  now  devolved  upon 
the  churchwardens,  together  with  that  other  office  which  their 
name  more  properly  importeth,  of  taking  care  of  the  church 
and  of  the  goods  thereof  which  they  had  of  very  ancient  time. 

[^Churchwardens  are  parochial  officers  for  several  purposes, 
and  are  to  inspect  the  morals  and  behaviour  of  the  parishioners, 
as  well  as  to  take  care  of  the  goods  and  repairs  of  the  church  (x). 
"  I  conceive''  (says  Lord  Stowell)  *'  that  their  duties  were  ori«  Natnre  or 
ginally  confined  to  the  care  of  the  ecclesiastical  property  of  the  den*7^ffl^'. 
pariah,  over  which  they  exercise  a  discretionary  power  for 
certain  purposes.  In  all  other  respects  it  is  an  office  of  obser^ 
vation  and  complaint,  but  not  of  control,  with  respect  to 
divine  worship :  so  it  is  laid  down  in  Ayliffis  in  one  of  the 
brat  dissertations  on  the  duties  of  churchwardens,  and  in  the 
canons  of  1581.  In  these  it  is  observed  that  the  church- 
wardens are  appointed  to  provide  the  furniture  of  the  church, 
the  bread  and  wine  of  the  holv  sacrament,  the  surplice  and  the 
books  necessary  for  the  performance  of  divine  worship,  and 
such  as  are  directed  by  law ;  but  it  is  the  minister  who  has 
the  use.  If,  indeed,  be  errs  in  this  respect,  it  is  just  matter  at 
complaint,  which  the  churchwardens  are  bound  to  attend  to, 
but  the  law  would  not  oblige  them  to  complain  if  they  had  a 
power  themselves  to  redress  the  abuse.  In  the  service,  the 
churchwardens  have  nothing  to  do  but  to  collect  the  alms  at 
the  offertory ;  and  they  may  refuse  the  admission  of  strange 
preachers  into  the  pulpit ;  for  this  purpose  they  are  authorised 
by  the  canon  (y),  but  how  t  When  letters  of  orders  are  pro- 
duced, their  authority  ceases.  Again,  if  the  minister  introduces 
any  irregularity  into  the  service,  they  have  no  authority  to 
interfere,  but  they  may  complain  to  the  ordinary  of  his  con- 
duct. I  do  not  say  there  may  not  be  cases  where  they  may 
not  be  bound  to  interpose.  In  such  cases  they  may  repress, 
and  ought  to  repress,  all  indecent  interruptions  of  the  service 
by  others,  and  are  the  most  proper  persons  to  repress  them, 

(o)  Ken.  Par.  Ant  649.  piUdy.  Trekomsand  Cooe,  1  Lee,  129.1 

{x)  IGovcmm  ^S$.  nma$*$  Boh       (y)  [1603,  o.  60.} 
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and  desert  their  duty  if  they  do  not  And  if  a  case  should 
be  imagined  in  which  even  a  preacher  himself  was  guilty  of  an 
act  grossly  offensive  either  from  natural  infirmity  or  from  dis- 
orderly habits,  I  will  not  say  that  the  churchwardens,  and 
even  private  persons,  might  not  interpose  to  preserve  the  de- 
corum of  public  worship.  But  that  is  a  case  of  instant  and 
overbearing  necessity,  that  supersedes  all  ordinary  rules.  In 
cases  which  fall  short  of  such  a  singular  pressure,  and  can 
await  the  remedy  of  a  proper  legal  complaint,  that  is  the  only 
proper  mode  to  be  pursued  by  a  churchwarden,  if  private  and 
decent  application  to  the  minister  himself  shall  have  failed  in 
preventing  what  he  deems  the  repetition  of  an  irregularity  at 
all,  and  is  nothing  more  than  a  misrepresentation  of  his  own(z). 
How  far  they  They  kove  ouly  the  custody  of  the  church  under  the  minister; 
tSyS\hV  if  he  refuse  access  to  the  church  on  fitting  occasions,  complaint 
chorch.  J  umgi;  y^  made  to  higher  authorities  (a).  Churchwardens  are 
the  guardians  or  keepers  of  the  church,  and  representatives  of 
the  body  of  the  parish  (b).  They  have  the  care  of  a  benefice 
during  a  vacancy ;  and  the  death  or  avoidance  of  the  spiritual 
person,  who  was  the  incumbent  of  any  parish  or  place  in  which 
any  separated  parish  or  district  shall  be  consecrated,  shall  be 
notified  by  the  bishop  under  his  hand  and  seal  to  the  spiritual 
person  then  serving  the  church  or  chapel,  and  the  church- 
wardens  of  the  parish  or  place,  and  is  to  be  preserved  with  the 
registers  of  birtn,  &c.  (c)*' 

TThe  court  is  bound  to  admit  articles  by  a  churchwarden 
against  an  incumbent  for  frequent  irregularities  in  the  perform* 
ance  of  divine  service  and  of  parochial  duties,  and  for  vio- 
lating the  churchyard  {d). — Ed.  J 


Who  are  »• 

empted  from 


[[IL  Who  are  exempted  from  being  Churchwardens. 

All  veers  of  the  realm,  by  reason  of  their  dignityj  are  ex- 
hSMChoinSi-  empted  fix)m  the  office  of  churchwarden  (e). 
waideoa.  g^  ^^^  njj  clergymen,  by  reason  of  their  order  (/). 

In  like  manner  all  parliament  men,  by  reason  of  their  pri- 
vilege (g). 

If  an  attorney  of  the  King's  Bench  be  made  a  church- 
warden of  the  parish,  he  shall  have  a  writ  of  privilege  out  of 
the  King's  Bench,  showing  his  privilege  to  be  discharged 
thereof  by  reason  of  his  attendance  in  the  said  court.  £•, 
14  Car.  Felix  Wilson,  being  an  attorney  of  the  King's  Bench, 
was  made  churchwarden  of  Hanwell,  and  he  refused,  and  was 
sued  in  the  Spiritual  Court  to  take  upon  him  the  office,  and  a 
prohibition  was  granted.    So  in  like  manner,  T.,  15  Car.,  Mr. 


(x)  IHuichku  V.  DensUoCf  1  Cons. 
173.] 
(a)  (Vlee  V.  Matthews,  3  Hagg.l  73.] 
Com.  394.1 
Geo.  8,  c45,  i.20.] 


(a)  ILeey- 1 
(6)  [1  Bla. 


{d)  {Betmett  Y.Bonaker,  2  Hagg.25.] 
(e)  Gibs.  215. 


')  Ibid. 
i)  Ibid. 
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Barber  being  chosen  churchwarden  of  Aldermanbury  in  London^  who  m  ex- 
such  writ  was  granted  (A).  SSSchiS- 

M.,  21  Jac.,  Stampe,  clerk  of  the  King's  Bench,  was  chosen  ^nxdtm. 
churchwarden  of  Kingston,  and  had  a  writ  of  privilege  to  the 
Spiritual  Court,  requiring  them  not  to  compel  him  to  take  the 
oath ;  which  writ  being  disobeyed,  he  had  a  prohibition  (t). 

By  the  6  Will.  c.  4,  ss.  S,  3,  every  person  that  shall  use 
and  exercise  the  art  of  an  apothecary  within  the  city  of  London 
and  seven  miles  thereof,  being  free  of  the  company  of  apothe- 
caries, and  who  shidl  be  duly  examined  of  his  skill  in  the  said 
mystery,  and  shall  be  approved  for  the  same,  shall,  for  so  long 
as  he  shall  use  and  exercise  the  said  art,  and  no  lonffer,  be 
freed  and  exempted  from  all  parish  offices ;  and  if  he  shall  be 
chosen  and  elected  into  any  such  office,  or  be  disquieted  or 
disturbed  by  reason  thereof,  he  shall,  on  producing  a  testi- 
monial under  the  common  seal  of  the  said  corporation,  of  [  400  ] 
such  his  'examination,  approbation,  and  freedom,  to  the  person 
by  whom  he  shall  be  so  elected  or  appointed,  or  by  or  before 
whom  he  shall  be  summoned,  returned,  or  required  to  serve 
or  hold  any  such  office,  be  absolutely  discharged  from  the 
same,  and  such  nomination,  election,  return,  and  appointment 
shall  be  void  and  of  none  eSect  And  all  persons  that  shall 
use  and  exercise  the  said  art  of  an  apothecary  within  any  other 
part  of  the  realm,  and  have  been  brought  up  and  served  in 
the  said  art  as  apprentices  for  seven  years  according  to  the 
statute  of  the  5  Eliz.  c.  4,  shall  be  freed  and  exempted  from 
all  such  offices  within  the  several  places  where  they  live,  so 
long  as  they  shall  use  and  exercise  the  said  art,  and  no  longer; 
and  if  any  person  so  qualified  shall  be  elected  or  chosen  into 
any  such  office,  such  nomination,  election,  return,  and  appoint- 
ment shall  be  void,  unless  he  shall  voluntarily  consent  and 
agree  to  hold  the  same. 

By  the  1  Will.  c.  18,  s.  7,  11,  commonly  called  the  Act  of 
Toleration,  if  any  person  dissenting  from  the  Church  of 
England  shall  be  cnosen  or  otherwise  appointed  to  bear  the 
office  of  churchwarden,  or  any  other  parochial  office,  and  such 
person  shall  scruple  to  take  upon  him  such  office  in  regard 
of  the  oaths  or  any  other  matter  or  thing  required  by  the 
law  to  be  taken  or  done  in  respect  of  such  office ;  he  shall  and 
may  execute  the  same  by  a  sufficient  deputy  by  him  to  be 
provided,  that  shall  comply  with  the  laws  in  that  behalf:  pro- 
vided, that  the  said  deputy  be  allowed  and  approved  by  such 
Sersons  and  in  such  manner  as  such  officer  should  by  law 
ave  been  allowed  and  approved.  And  every  teacher  or 
preacher  in  holy  orders,  or  pretended  holy  orders,  that  is,  a 
minister,  preacher  or  teacher  of  a  congregation,  and  duly  qudi- 
fied  by  the  said  act,  shall  be  exempted  fix>m  being  chosen  or 
appointed  to  bear  the  office  of  ctiurchwarden,  or  any  other 
parochial  office. 

(h)  2  Roll  Abr.  272.       (i)  1  Roll  Abr.  368. 
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.ro«  X^^^  ^^  ^^'  ^'  ^'  ^^»  ®'  9-— Every  Roman  Cathdid 
bS^bwS.  minister  shall  be  exempted  from  the  oiSce  of  churchwiideiB^ 
w«rdca«^__  Qn  taking  the  oath,  and  conforming  to  the  regulationa  pre- 
scribed by  31  Geo.  S,  c.  82,  s.  8.  No  serjeant,  dnnnmer,  or 
corporal  of  the  militia,  nor  any  private  man,  from  the  time  of 
his  enrolment  until  his  discharge,  shall  be  liable  to  serve  as  a 
peace  or  parish  ofiicer ;  4^  Geo.  S,  c  90,  s.  174.  No  excise, 
or  custom  officers;  7  &  8  Geo.  4,  c.  53,  s.  11 ;  3  &4  Will.  4^ 
c.  51,  a.  12.  No  alien  bom,  or  alien  naturalized  (A).  ^  If 
die  parish,"  says  Lord  Stowell,  "  had  returned  a  papist,  Jew, 
or  a  child  of  ten  years  of  age,  or  a  person  convicted  of  fekuq^, 
I  conceive  die  ordinary  would  be  bound  to  reject  (2)."  la 
Adeg  V.  Theobald  (m),  the  court  refused  to  compel  a  Quaker 
to  undertake  the  office.  Deafness  is  no  ground  of  ex- 
emption (n).  IVhen  a  person  first  elected  chorchwardon  had, 
on  the  pajrment  of  a  fine,  been  excused,  a  person  elected 
in  his  place,  at  the  same  vestry  meeting,  is  bound  to  serve, 
unless  some  exemption  is  shown  (o).^ 

By  the  10  &  1 1  Will.  c.  23,  s. »,  all  persons  who  have 
prosecuted  a  felon  to  conviction,  and  the  first  assignee  of  tiie 
certificate  thereof,  are  exempted  from  the  office  of  chuidi- 
warden,  in  the  parish  where  the  ofienoe  was  coamutted.  [^Re- 
pealed  by  7  Geo.  4,  c.  84. — Ed.] 

No  person,  limng  out  of  the  parish,  although  he  occupies 
lands  within  the  parish,  may  be  chosen  churchwarden ;  be- 
cause he  cannot  take  notice  of  absences  from  church,  nor 
disorders  in  it,  for  the  due  presenting  of  them  (jp). 

[[But  a  person  may  be  parishioner  without  inhabiting  a 
house,  for  he  may  occupy  a  fiirm  (^).  A  partner  in  trade, 
lod^ng  in  another  parish,  is  bound  to  serve  in  the  parish 
wherein  is  his  house  of  trade;  and  even  a  non-resident  partner 
in  house  of  trade  has  been  held  liable  to  serve  the  office  of 
churchwarden  (r).] 


[[III.  Choosing  Churchwardens. 

[  401  ]  By  Can.  118,  ''The  churchwardens  and  sidesmen  shall 
be  chosen  the  first  week  after  Easter,  or  some  week  following, 
according  to  the  direction  of  the  ordmary  («)." 
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(k)  lAnthomfY,  Seger,  1  Coiw.  10.] 

(0  [Xbid.] 

(m)  [1  Ciirteia,  447,  Court  of  Aroh- 
deaconry  of  London,  Dr.  PhillimoreJ 

(n)  {Cooper  v.  AllnuUj  3  PhilL 
165;  Lord  Stowell.  In  this  case 
counsel  moved  the  court  to  compel 
Allnatt  to  take  upon  bimaelf  the 
office  of  churchwarden,  and  the  court 
directed  him  to  take  the  oath  before 
the  proper  ordinary.*— Ed.] 

(o)  (Bimie  ▼.  WeUer  and  Elliott, 
3  Hagg.  474.] 


(p)  (Hbs.  215. 

(g)  IBfw^  V.  Owaty  3  Fhifl.  517, 
in  note.1 

(r)  \Stq)henson  v.  Ltnigtton,  1 
Consist.  379.  See  also  Rex  ▼.  Poyn- 
der,  B.  &  C.  178 ;  and  Att,  Gen.  v. 
Foster,  10  Yes.  333.] 

(ff)  This  is  not  so ;  for  diis  canon 
relates  only  to  swearing  die  ohaieh- 
wardens :  out  Uie  time  of  thmr  choice 
is,  by  canon  90,  to  be  in  Easter  week* 
--Seijt.  Hill's  M8S.  notes. 


And  hf  Can.  89,  ''  All  churchwardens  or  questmen,  in 
everjr  {Nurish,  shall  be  chosen  by  the  joint  consent  of  the 
aiiiiister  and  the  parishionersy  if  it  may  be ;  but  if  they  cannot 
agree  upon  such  a  choice,  then  the  minister  shall  chMse  one^ 
and  the  parishioners  anotl^r:  and  without  stich  a  joint  or 
several  cnoioe,  none  shall  take  upon  them  to  be  church- 
wardens/' 

The  bodcfi  of  common  law  interpret  <his  with  a  limitation ; 
namely,  if  a  custom  hath  not  been  for  the  parishioBers  to  choose 
both.  In  which  case  when  two  have  been  chosen  by  the 
parish,  on  preteaoe  of  custom,  aod  one  by  the  incumbent  on 
the  foot  of  this  canon,  and  the  ecclesiastical  judge  Iwth  refiised 
to  admit  the  swearing  more  than  one  of  those  who  have  been 
diosen  by  the  parish,  upon  surmise  of  such  custom ;  manda- 
muses have  been  frequently  granted  by  the  Temporal  Couits  to 
swear  the  person  so  elected  by  the  parish :  and  also  prohi- 
bitions have  gone,  in  cases  where  the  Spiritual  Court  hath 
attempted  to  try  or  overrule  the  custom,  or  otherwise  to  do 
any  ming  to  the  prejudice  of  that  title.  Upon  which  occasion 
it  hath  been  said,  that  churchwardens  are  lay  sncorpocatkNis 
and  teaqporal  officers ;  and  that  of  common  right  every  parish 
ought  to  choose  their  own  churchwardens,  which  right  is  not  to 
be  overthrown  but  by  proof  of  a  contrary  custom ;  and  that 
although  one  is  sworn,  a  writ  may  go  to  swear  another  in  the 
sane  place,  to  the  end  both  parties  may  be  made  ciqiable  to 
try  the  right  (t). 

When  two  sets  of  dwrohward^ns  are  sworn  in,  the  right  is 
to  be  settled  in  an  action.  A  quo  tcarranio  will  not  be 
granted,  as  the  office  does  not  concern  the  rights  or  preroga- 
tives of  the  crown  («). 

For,  by  Coke,  Chief  Justice :  A  convocation  hath  power  to 
make  constitutions  for  ecclesiastical  things  or  persons,  but 
they  ought  to  be  according  to  the  law  and  custom  of  the  reahn : 
and  they  cannot  make  churchwardens  that  were  eligible  to  be 
donative,  without  act  of  parliament.  And  the  canon  is  to  be 
intended,  where  the  parson  had  nomination  of  a  churchwarden 
before  the  making  of  the  canon  (v). 

[[It  has  been  said  that  the  Ecclesiastical  Court  has  no  «t«- 
thority  to  determine  the  question  of  the  validity  of  an  election, 
and  that  the  extent  of  discretion  which  it  should  exercise  in 
swearing  in  or  declining  to  swear  in  persons  allied  to  be 
chosen  churchwardens  is  difficult  to  be  defined,  and  that  it  can 
be  tried  only  by  an  action  at  law  (x)«  See  however  AntAamtf  v. 
Seg€r(y\  where  the  validity  of  the  election  was  tried,  and 
Chitty's  Bum's  Justice  (2?),  where  it  is  said,  and  supported  by 

(/)  Gibs.  215;    Cro.  Car.  551 ;        (v)  Godol.  162. 
1  Keb.  517;   3  Burr.  1420;  [Noy,        (jr)  [Rep.  of  Eccles.  Commiss.  45, 
31—139;  2  Roll.  234;  Degge,  p.  i.    1832.] 
c.  12.] 

(tt)  2  Str.  1196;  4  T.  Rep.  881. 


(y)  ri  coMist  11.3 

(x)  [YcL  i  p.  68aj 
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Chnrchwar- 
den  not  to 
■enre  twice. 


authorities^  that  the  Spiritual  Court  may  become  the  means  of 
trying  the  validity  of  the  election  by  a  return  of  "  not  elected,** 
or  "  not  duly  elected  ;**  and  the  right  may  be  tried  by  an  action 
for  a  false  return. — Ed.^ 

[[''  The  proper  and  regular  mode  is  for  the  churchwardens 
to  return  two  persons  to  succeed  them :  but  this  is  not  ex- 
clusive of  other  methods,  and  though  customary,  is  not  indis- 
pensably necessary,  provided  the  court  has  satisfiictory  infor- 
mation of  the  election  in  any  other  way  (y)" 

[^To  a  question  whether  a  churchwarden,  in  London,  who 
had  served  one  year  as  under-churchwarden,  could  be  com- 

Slled  to  take  the  office  of  upper-churchwarden,  the  late  Dr. 
arris  gave  the  following  opinion : 

\^"  The  intent  of  the  89th  canon  seems  to  have  been  to 
hinder  the  continuance  of  any  person  in  the  office  of  church- 
warden for  more  than  a  year,  unless  under  particular  circum- 
stances ;  and  if  a  majority  in  vestry  should  choose  the  same 

rson  a  second  time,  without  good  reason,  and  a  precedent 

r  so  doing,  I  have  no  doubt  but  that  the  officer  so  elected 
would  be  warranted  for  refusing  to  serve,  and  would  be  ex- 
cused and  dismissed  if  prosecuted  in  an  Ecclesiastical  Court 
before  the  ordinary. 

\^**  But  the  proviso  in  the  above  mentioned  canon  (except 
perhaps  they  be  chosen  again  in  like  manner)  must,  I  think, 
be  understood  to  authorise  a  second  election  in  special  cases, 
and  on  a  justifiable  account;  and  in  the  present  instance,  as 
the  second  election  of  Mr.  Conach  for  a  second  year  is  ac- 
cording to  the  constant  custom  of  the  parish  of  St.  Ethelburg 
(London),  I  apprehend  that  he  would  be  obliged  to  take  the 
oath,  if  cited  ror  that  purpose  into  the  Ecclesiastical  Court  by 
the  present  churchwarden,  who  in  strictness  of  law  does  not 
go  out  of  office  till  the  new  elected  one  has  been  sworn. 

T"  27th  April,  1767.  George  Harris." 

f  The  mode  of  election  is  first  by  show  of  hands,  and  then 
by  polling  {z)r\ 
[  40S  ]  T.,  7  Car.  A  prohibition  was  granted  against  the  church- 
warden chosen  by  the  parson  of  St.  Magnus,  nigh  London 
bridge,  by  force  of  the  canon ;  upon  a  surmise,  that  the  parish 
hath  a  custom  to  choose  both  churchwardens  (a). 

And,  bv  Holt,  Chief  Justice:  In  London,  generally,  both 
the  charcnwardens  are  appointed  by  the  parish  (b), 

E.,  17  Jac,  Warner's  case.  Warner,  one  of  the  church- 
wardens of  All-Hallows,  in  London,  prayed  a  prohibition ;  for 
that  whereas,  by  the  custom  of  the  said  parish,  the  parishioners 
used  every  year  to  elect  one  of  the  parish,  who  had  borne  the 
office  of  scavenger,  sidesman,  or  constable,  to  be  church- 
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(y)  lAnthotnf  v.  Seger,  1  Conrist.    aist.  10,  and  tide  VfSttV*] 
10,  Lord  Stowell.]  (a)  2  RoUe's  Abr.  287. 

(x)  [See  Anthony  v.  8eger,  1  Con-        (6)  Ld.  Raym.  138. 
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warden;  and  that  every  year  one  who  had  been  so  elected 
churchwarden,  was  to  continue  a  year  longer,  and  to  be  the 
upper-churchwarden,  and  another  was  to  be  chosen  to  him, 
who  is  called  the  under-churchwarden,  that  such  a  choice 
being  made  in  that  parish  of  the  said  Warner  to  be  church- 
warden, the  parson  notwithstanding  that  election  nominated 
one  Carter  to  be  churchwarden,  and  procured  him  to  be  sworn 
in  the  Ecclesiastical  Court,  and  denied  the  said  Warner  to  be 
churchwarden  according  to  the  election  of  the  parishioners; 
and  this  by  colour  of  the  late  canon,  that  the  parson  should 
have  the  election  of  one  of  the  churchwardens ;  and  this  being 
against  the  custom,  a  prohibition  was  prayed,  and  a  precedent 
shown  in  the  common  bench,  E.,  5  Jac,  for  the  parishioners  of 
Walbrook,  in  London,  where  such  a  prohibition  was  granted : 
for  it  being  a  special  custom,  the  canons  cannot  alter  it,  espe- 
cially in  London,  where  the  parson  and  churchwardens  are  a 
corporation  to  purchase  and  demise  their  lands ;  and  if  every 
parson  might  have  election  of  one  churchwarden,  without  the 
assent  of  the  parishioners,  they  might  be  much  prejudiced 
thereby  (c). 

But  although  the  greatest  part  of  the  parishes  in  London 
choose  both  the  churchwardens  by  custom ;  yet  in  all  the  new 
erected  parishes  the  canon  shall  take  place  (unless  the  act  of 
parliament,  in  virtue  of  which  any  church  was  erected,  shall 
have  specially  provided  that  the  parishioners  shall  choose 
both);  inasmuch  as  no  custom  can  be  pleaded  in  such  new 
parishes  (d), 

H.,  5  Geo.  1,  Cation  v.  Berwick.  At  a  Court  of  Delegates.  By  cniton. 
The  custom  was,  for  the  parson  to  appoint  one,  and  the  two 
old  churchwardens  the  other :  but  it  went  no  further.  In  this 
case  the  two  churchwardens  could  not  asree,  so  the  one  pre- 
sents Berwick,  and  the  parishioners  at  Targe  choose  Catton. 
It  was  insisted  for  Berwick,  that  his  case  was  like  that  of 
coparceners,  where  if  they  disagree,  the  ordinary  may  admit 
the  presentee  of  which  he  will,  except  the  eldest  alone  pre-  [  403  ] 
sents.  On  the  other  side  it  was  said,  that  the  cases  widely 
diflfered ;  for  in  the  case  of  a  presentation  the  ordinary  hath  a 
power  to  refuse,  but  he  hath  not  so  in  the  case  of  church- 
wardens, for  they  are  a  corporation  at  common  law,  and  more 
temporal  than  spiritual  officers.  And  a  case  was  cited  to  have 
been  adjudged  in  the  King's  Bench,  where,  to  a  mandamus  to 
swear  in  a  churchwarden,  the  ordinary  returned  that  he  was  a 
very  unfit  person ;  but  a  peremptory  mandamus  was  granted, 
because  the  ordinary  was  not  a  judge  in  that  case.  And  the 
court  held,  that  by  this  disagreement  the  custom  was  laid  out 
of  the  case ;    and  then  they  must  resort  to  the  canon :  under 

(c)  Cro.  Jac.  532 ;  Cro.  Car.  515, 552.  (d)  Gibs.  215. 
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which,  Catton  being  duly  elected,  they  decreed  for  him5  with 
sixty  pounds  costs  {e)» 

In  some  places,  the  lord  of  the  manor  prescribeth  for  the 
appointment  of  churchwardens  :  and  this  shall  not  be  tried  in 
the  Ecclesiastical  Court,  although  it  be  a  prescription  of  what 
appertains  to  a  spiritual  thing  (/). 

£.,  3  Geo.  1,  Stutter  v.  Freston  (g).  In  the  Common  Pleas : 
Prohibition  was  granted  to  the  Spiritual  Court,  where  it  was 
libelled  against  the  defendant,  for  not  appearing  to  take  upon 
him  the  office  of  churchwarden,  though  thereunto  appointed 
by  the  ordinary.  And  it  was  held,  that  although  the  parish- 
ioners and  parson  neglect  for  ever  so  long  to  cnoose  church- 
wardens,  yet  the  ordinary  hath  no  jurisdiction ;  for  churchwar- 
dens were  a  corporation  at  common  law,  and  they  are  difierent 
from  questmen,  who  were  the  creatures  of  the  Reformation, 
and  came  in  by  the  canon  law.  The  canons  say,  that  church- 
^  wardens  shall  be  chosen  by  the  parson  and  parishioners,  and 
if  they  disagree,  then  one  by  the  parson  and  the  other  by  the 
parishioners ;  and  otherwise  they  shall  not  be.  By  the  court: 
The  proper  way  is,  to  take  a  mandamus  out  of  the  King's 
Bench.  If  there  be  a  custom  to  conclude  a  poll  for  the  elec- 
tion of  churchwardens  at  a  certain  time,  that  being  a  reasonable 
time,  the  voters  must  tender  theur  votes  within  it  (A). 


Refotlog  (o 
act. 


Oath. 


IV.  Churchwardens  refusing  to  act* 

Any  person  elected  to  be  churchwarden,  and  refusing  to 
take  the  oath  according  to  law,  may  be  excommunicated  for 
such  refusal ;  and  no  prohibition  will  lie  (t). 

M.,  3  Geo.  1,  Castle  v.  Richardson  {h).  Libel  in  the  Eccle- 
siastical Court,  for  not  taking  upon  him  the  office  of  chapel- 
warden.  The  defendant  pleads,  that  it  is  a  donative;  and 
thereupon  moved  for  a  prohibition.  And  upon  debate,  the 
same  was  denied ;  the  whole  court  being  of  opinion,  that  though 
there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  parish 
officers  there  was  none ;  for  they  are  the  officers  of  the  parish^ 
and  not  of  the  patron  of  the  donative. 

[[See  the  instances  cited  above,  where  the  ordinary  has  com- 
pelled churchwardens  to  take  upon  them  the  office  (/). — Ed.]] 

*'  We  do  decree,  that  laymen,  when  inquiry  shall  be  made 
by  the  prelates  and  judges  ecclesiastical  for  correcting  the 


(e)  1  Sir.  145.  [In  the  printed 
Catalogues  of  Processes  in  the  High 
Court  of  Delegates,  No.  808,  is  the 
fdlowing  notice  of  this  case,  which 
was  appealed  to  that  court  from  York. 
"  In  1718,  Catton  v.  Berwick ;  *  In 
]na  iMi  negotium  circa  jus  electionis, 
admissionis,  et  jurationis  guardiani 
pro  Capellk  de  Burrowbridge  pro 
ann.  1715.'"] 


CO  Godol.  153. 

(g)  Str.  52. 

(A)  jRex  V.  The  Commtstary  oftke 
Biskop  oj  WincheittTf  7  Eaat's  Rep. 
573. 

(0  Gibs.  216. 

(k)  Sir.  715. 

(/)  [Cooper  V.  AUnutt,  3  Phill. 
165 ;  Anthony  v.  Seger,  1  Consift.  10 ; 
Adey  v.  Theobald,^.  1  Curteia,  447.] 


sins  and  excesses  of  such  as  are  within  their  jurisdictioni  shall 
be  compelled  (if  need  be),  by  sentence  of  excommunication, 
to  take  an  oath  to  speak  the  truth  (m)/' 

That  ordinaries  were  empowered  by  the  laws  of  the  churchi 
to  require  an  oath  of  the  testea  synodaleg,  appears,  not  only 
from  this  constitution,  but  also  from  the  body  of  the  canon 
law.  And  the  same  practice  of  administering  an  oath  appears 
in  the  ecclesiastical  records  of  our  own  church ;  where  it  is 
often  entered,  that  the  presenters  were  charged  upon  their 
consciences,  to  discover  whatever  they  knew  to  want  amend- 
ment in  things  and  persons ;  and  in  process  of  time,  articles  of 
inquiry  were  delivered  to  them,  upon  which  to  ground  their 
presentments  (n). 

But  as  contests  grew  between  the  two  jurisdictions,  eccle- 
siastical and  temporal,  this  was  charged  upon  the  ordinaries 
and  other  ecclesiastical  judges  as  an  incroachment,  that  they 
inserted  divers  things  in  their  articles  of  visitation,  which  were 
not  of  spiritual  cognizance ;  and  that  by  requiring  an  oath 
from  the  churchwardens  to  present  according  to  those  articles, 
they  did  in  consequence  require  them  to  WLe  an  oath,  which 
by  law  they  could  not  and  ought  not  to  perform.  Upon  this 
foundation,  prohibitions  were  applied  for  and  obtained,  for 
removing  those  matters  from  tne  spiritual  to  the  tempond 
courts.  Until  at  length,  the  contests  of  this  kind  multiplying, 
and  causing  great  and  frequent  troubles,  both  to  the  spiritual 
and  temporal  courts;  an  oath  of  a  more  general  form  was 
agreed  on  by  the  civilians  and  common  lawyers,  by  which  the 
churchwardens  bound  themselves,  instead  of  presenting  such 
things  as  were  contained  in  the  book  of  articles,  to  present 
such  things  as  to  their  knowledge  were  presentable  by  the 
laws  ecclesiastical  of  this  realm  (o). 

Which  oath  of  the  churchwardens  is  this : 

"  You  shall  sweaty  truly  and  faUhJuUy  to  execute  the  office  of  a 
churchwarden  within  your  parish^  and  according  to  the  best  qf  your 
skill  and  knowledge  present  such  things  and  persons,  as  to  your 
knowledge  are  presentable  by  the  laws  ecclesiastical  of  this  realm : 
So  help  you  Gcd^  and  the  contents  of  this  book^p)" 

And  the  sidesman's  oath,  agreed  upon  in  like  manner  by  the 
civilians  and  common  lawyers,  is  as  follows  x 

"  You  shall  swear,  that  you  will  be  assistant  to  the  churchwardens,  in 
the  execution  of  their  office,  so  far  as  by  law  you  are  bound:  So  help 
you  Ood(qy 

[|By  5  &  6  Will.  4,  c.  6S,  s.  9,  a  declaration  is  substituted 
for  the  oath,  and  no  sidesman  shall  be  compelled  to  take  any 
oath  on  quitting  office  (r)« — Ed.]] 

Which  said  oath  of  the  churchwardens,  being  thus  modelled, 

(m)  Boniface,  Lind.  109.     (o)  Ibid.  (g)  Gibs.  216. 

(n)  Gibs.  960.  {p)  Ibid.  216.     (r)  [See  ftttltc  mUrst^^.] 
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was  allowed  and  confirmed  two  several  times  in  the  Court  of 
King  s  Bench ;  once  in  the  25th^  and  again  in  the  29th  of 
King  Charles  II.:  before  both  which  jufj^^ments,  it  had  been 
expressly  declared  in  the  same  court,  that  though  some  things 
might  be  inserted  in  the  articles  of  visitation,  which  were  not 
properly  of  ecclesiastical  cognizance ;  yet  if  the  oath  was  con- 
ceived and  tendered  in  those  general  terms,  the  churchwardens 
could  not  legally  refuse  it:  inasmuch  as  the  articles  were 
offered  only  by  way  of  direction  and  charge ;  and  by  the  tenor 
of  the  oath,  the  ecclesiastical  laws,  and  not  the  articles,  were 
now  become  the  legal  rule  and  measure  of  their  duty  {s). 

V.  Refusing  to  admit  Churchwardens. 

RefoBingto         If  the   party  elected  offer  himself,  and  the  ecclesiastical 
rhc"o«fh!'     J^^g®  refuse  to  tender  the  oath  to  him ;  a  mandamus  from  the 
temporal  court  will  be  granted  {t), 

H.,  8  &  9  Will.  3,  The  King  v.  Martin  Rice(u),  A  man- 
damus  was  directed  to  the  Archdeacon  of  St.  Asaph,  to  swear 
and  admit  a  person  duly  elected  by  the  parish,  according  to  the 
custom,  to  be  churchwarden.  To  which  it  was  returned,  that 
he  was  a  person  unfit,  being  a  poor  dairyman,  and  the  like. 
And  the  question  was,  whether  the  archdeacon  can  refiise  to 
swear  and  admit  the  churchwarden  so  elected,  for  any  cause 
whatsoever.  And  it  was  resolved,  that  he  hath  no  such  power: 
for  the  churchwarden  is  an  officer  of  the  parish ;  and  his  mis- 
behaviour will  prejudice  them,  and  not  the  archdeacon ;  for  he 
hath  not  only  tne  custody,  but  also  the  property,  of  the  goods 
belonging  to  the  church,  and  may  maintain  actions  for  them ; 
and  for  that  reason  it  is  an  office  merely  temporal,  and  the  arch- 
deacon is  only  a  ministerial  officer.  And  therefore  a  peremptory 
mandamus  was  granted. 

Which  same  case,  as  it  seemeth,  is  reported  by  Salkeld  under 
the  name  of  Morgan  and  the  Archdeacon  of  Cardigan  (x\  as 
foUoweth :  Mandamus  to  the  archdeacon,  to  swear  a  church- 
warden, being  duly  elected.  The  archdeacon  made  this  return, 
that  he  was  a  poor  dairyman,  and  a  servant,  and  unable  and 
unfit  to  execute  the  office.  And  thereupon  a  peremptory 
mandamus  was  awarded :  for  the  churchwarden  is  a  temporal 
[  406  1  officer ;  he  hath  the  property  and  custody  of  the  parish  goods ; 
and  as  it  is  at  the  peril  of  the  parishioners,  so  they  may  choose 
and  trust  whom  they  think  fit ;  and  the  archdeacon  hath  no 
power  to  elect,  or  control  their  election. 

M.,  11  Geo.  1,  The  King  v.  Simpson  (y).  Mandamus  to 
the  Archdeacon  of  Colchester,  to  swear  Rodney  Fane  into  the 
office  of  churchwarden.  He  returns,  that  before  the  coming 
of  the  writ,  he  received  an  inhibition  from  the  Bishop  of  Lon- 

(s)   Gibs.  961;   3  Keb.  206;    1        (u)  1  Lord  Raym.  135. 
Ventr.  127.  (r)  1  Salk.  166. 

(/)  Gibs.  216.  (y)  1  Str.  610. 


don,  with  a  signification  that  he  had  taken  upon  himself  to  act  RefeBint  to 
in  the  premises.  But  by  the  court:  The  return  is  ill.  It  doth  IblTalui!'^ 
not  appear,  that  the  town  of  Colchester  is  within  the  diocese 
of  the  bishop  who  inhibits ;  besides,  the  archdeacon  is  but  a 
ministerial  officer,  and  is  obliged  to  do  the  act,  whether  it  be 
of  any  validity  or  not.  And  a  peremptory  mandamus  was 
granted. 

M.,  11  Geo.  1,  The  King  v.  White  (z).  To  a  mandamus 
directed  to  the  archdeacon  to  swear  a  churchwarden,  he  re- 
turned, that  he  was  not  elected.  Upon  opening  which  Mr. 
Justice  Fortescue  said,  that  it  was  settled,  and  had  been  often 
ruled,  that  the  archdeacon  could  not  judge  of  the  election ;  and 
therefore  this  return  was  ill :  whereupon  a  peremptory  man- 
damus was  granted.  But  note  (saith  Lord  Raymond)  it  was 
certainly  wrong ;  for  the  return  was  a  good  return,  and  hath 
often  been  made  to  such  mandamus,  and  actions  brought  upon 
the  return  and  tried. 

T.,  11  Geo.  1,  The  Kiw  v.  Harwood{a\  To  a  mandamus 
directed  to  the  defendant.  Dr.  Harwood,  as  commissary  of  the 
dean  and  chapter  of  St  PauVs,  commanding  him  to  swear 
William  Folbigg,  one  of  the  churchwardens  of  the  parish  of 
St  Giles,  Cripplegate,  London ;  the  defendant  returned,  that 
he  was  not  elected.  And  it  was  insisted  on  the  behalf  of  Fol- 
bigg,  that  the  return  was  ill ;  that  the  archdeacon,  who  was 
only  to  obey  the  writ,  could  not  judge  of  the  election :  and 
therefore  upon  such  a  return  to  such  a  writ,  a  peremptory 
mandamus  was  granted  last  Michaelmas  term,  in  the  case  of 
The  King  v.  White.  That  the  archdeacon  could  not  judge  of 
the  qualities  of  a  person  chosen  by  the  parish,  was  cited  H., 
8  Will.,  The  King  v.  Rice.  But  Raymond,  Chief  Justice, 
and  Reynolds,  Justice,  held  the  return  to  be  good.  But  upon 
the  importunity  of  the  counsel  for  Folbigg,  and  pressing  the 
authority  of  that  case  of  TTie  King  v.  Whitej  and  no  counsel 
for  the  defendant  appearing,  a  rule  was  made  for  a  peremptory 
mandamus  unless  cause  showed.  And  at  another  day,  the  [  407  ] 
counsel  for  the  defendant  coming  to  show  cause  against  the 
rule,  it  was  discharged.  But  the  court  not  being  unanimous, 
it  was  ordered  to  come  on  again  in  the  paper.  But  Lord 
Raymond  (who  reporteth  this  case)  saith,  he  never  heard  that 
it  was  stirred  again.  But  there  can  be  no  doubt  (he  says)  but 
such  return  is  good. 

And  the  proper  distinction,  as  to  this  point,  seemeth  to  be 
taken  in  the  case  of  The  Queen  v.  Twitty,  M.,  1  Ann.  (b). 
Mandamus  to  swear  a  churchwarden,  suggesting  that  he  was 
duly  elected.  The  return  was,  that  he  was  not  duly  elected. 
It  was  objected,  that  this  was  not  a  good  return.  But  by 
Holt,  Chief  Justice :  Where  the  writ  is,  to  swear  one  duly  elected^ 
there  a  return  that  he  was  not  duly  elected^  is  a  good  return, 
for  it  is  an  answer  to  the  writ ;  but  wnere  it  is  to  swear  one  chosen 

(2)  2  Lortl  Raym.  1379.  (a)  Ibid.  1405.  (b)  2  Sulk.  433. 
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churchwarden,  there  a  return  that  he  is  not  duly  chosen  is 
naught,  because  it  is  out  of  the  writ  and  evasive. 

H.,  19  Geo.  2,  Hubbard  and  Sir  Henry  Penrice{e).  To 
a  mandamus  to  swear  the  plaintiff  churchwarden  of  Heston  in 
Middlesex,  the  defendant  returned,  that  he  was  not  duly 
elected.  And  in  the  course  of  the  trial,  the  question  was, 
where  the  common  right  of  choosing  churchwardens  rests. 
The  plaintiff  insisted,  it  was  in  the  parishioners  at  large  as  to 
both  the  churchwardens,  and  would  therefore  have  left  it  Upon 
the  defendant,  to  show  a  custom  or  right  in  the  parson  to  name 
one.  The  defendant,  on  the  contrary,  insisted,  that  of  common 
right  it  was  in  the  parson  and  parishioners,  and  therefore  it 
lay  upon  the  plaintiff  to  prove  a  custom  in  the  parishioners  to 
choose  both.  And  of  this  opinion  was  Lee,  Chief  Justice,  and 
that  though  there  are  some  dictums  to  the  contrary,  yet  they 
had  never  been  regarded.  The  plaintiff  therefore  went  on  to 
prove  a  custom  to  choose  both  by  the  parishioners,  but  failed 
in  it ;  it  appearing,  that  though  the  parson  had  generally  left 
it  to  the  parishioners,  yet  he  had  sometimes  interfered.  Lee, 
Chief  Justice,  likewise  held,  that  a  curate  stood  in  the  place  of 
the  parson,  for  the  purpose  of  nominating  one  churchwarden. 

T.,  3  Geo.  3,  The  King  v.  Dr.  Harris  (d).  A  mandamus 
Was  directed  to  Dr.  Harris,  commissary  of  the  consistorial  and 
episcopal  court  of  the  Bishop  of  Winchester  for  the  parts  of 
Surrev,  to  admit  and  swear  Henry  Griffith  and  Thomas  Gamer, 
[  408  ]  churchwardens  of  the  parish  of  St  Clave,  Southwark.  And  a 
like  mandamus  was  also  directed  to  him  to  adroit  and  swear 
another  set  of  churchwardens  into  the  same  office.  Dr.  Harris 
returns,  that  a  cause  was  depending  before  him,  in  which  it  was 
disputed,  which  of  the  two  sets  of  churchwardens  had  been 
duly  elected;  and  till  that  is  determined,  he  cannot  admit 
cither  one  set  or  the  other.  By'Lord  Mansfield  and  the  court : 
The  return  is  bad ;  the  commissary  cannot  try  the  right.  He 
ought  to  obey  both  writs,  and  it  is  of  no  prejudice  to  either 
party.  It  was  proposed  by  the  court,  and  consented  to  by  the 
parties,  to  try  the  right  on  a  feigned  issue ;  and  the  execution 
of  the  peremptory  mandamus  to  be  suspended  till  after  the 
trial,  and  then  the  peremptory  mandamus  to  go  to  swear  in 
those  that  shall  prevail  upon  the  trial. 

[[But  hear  Lord  Stowell  (e).  "  It  has  been  said  there  would 
be  grt>und  for  a  mandamus,  but  inaccurately ;  for  offices  the 
most  ministerial  leave  a  discretion  not  to  join  in  an  illegal 
act ;  and  if  a  parish  had  returned  a  Papist,  or  a  Jew,  or  a 
child  of  ten  years  of  age,  or  a  person  convicted  of  felony,  I 
conceive  the  ordinary  would  be  bound  to  reiect ;  and  thouch 
it  is  the  duty  of  the  ordinary  not  to  take  slight  exceptions,  he 
is  bound,  1  conceive,  to  take  care  that  an  election,  in  his  opt-- 
nion  void  in  itself,  should  have  no  legal  effect,  and  this  is  a 

(c)  Str.  1246.  W.  Black.  430. 

(d)  3  Bur.  Mans.  1420;  S.  C.  1        (e)  lAnthm^  v.i&Sfv,  1  Consul.  11.] 
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duty  which  he  owes  to  the  parish  and  the  general  law  of  the 
country." 

VI.  What  may  be  returned  to  Mandamus. 

The  following  case  of  The  King  v.  William^  in  1828  (e),  ToaMandt. 
contains  the  latest  decision  as  to  the  proper  return  to  a  mandamus,  "."bm^o"" 

[["  Mandamus  to  the  defendant,  as  official  and  commissary  *c*'horebw!' 
of  the  parish  of  Hornchurch  and  liberty  of  Havering-atte-  den,  reciuns 
Bower,  in  the  county  of  Essex,  to  swear  and  admit  into  the  b«en  doiy 
office  of  churchwarden  James  Meakins.     The  mandamus  re-  |[jJi™'i,t 
cited,  that  he  had  been  duly  nominated,  elected,  smd  chosen  f^^^-^J^ 
into  the  place  and  office  of  churchwarden  of  tlie  said  parish.  i%iiSiV^  ' 
The  defendant  having  returned,  that  Meakins  was  not  duly 
elected  into  the  place  and  office  of  churchwarden :  the  case 
now  came  on  for  argument  in  the  crown  paper. 

[[''  Brodrick. — Tne  return  is  insufficient.  The  commissary 
had  no  right  to  exercise  any  judgment  on  the  subject  He 
was  a  ministerial  officer,  and  was  bound  to  swear  in  the  church- 
warden, jRex  V.  Rice{f)f  Rex  v.  Simpson (g).  In  i2ex  v.  What  maybe 
White  (A),  to  a  mandamus  to  swear  in  a  churchwarden,  a  return  |^lll|^amnSk  * 
that  he  was  not  elected,  was  held  bad,  on  the  ground  that  the 
archdeacon  could  not  judge  of  the  election.  Rex  v.  Harris  (t) 
is  an  authority  to  the  same  effect.  These  authorities  show 
that  a  return  denying  the  election  is  bad.  Here  the  return  is 
that  Meakins  was  not  duly  elected.  The  commissary,  there- 
fore, exercised  his  judgment,  not  only  as  to  the  fact  of  the 
election,  but  as  to  the  validity  of  it  Hereford's  case  and 
Cripp's  case  ( j),  show  that  such  a  return  is  bad. 

L"  Erie,  contra^  was  stopped  by  the  court. 

£"  Bayley,  J. — At  the  end  of  the  report  of  Rex  v.  White{K)f 
Lord  Raymond  adds  a  note,  ^  It  was  certainly  wrong,  for  the 
return  was  a  good  return,  and  has  been  often  made  to  such 
mandamuses  and  actions  brought  upon  the  return,  and  tried ;' 
and  he  refers  to  Rex  v.  Harwood{l).  There  the  mandamus 
was  directed  to  the  defendant,  a  commissary,  commanding  him 
to  swear  in  a  churchwarden,  and  he  returned  non  fuit  electus  ; 
and  it  was  insisted  that  the  return  was  ill,  that  the  archdeacon, 
who  was  only  to  obey  the  writ,  could  not  judge  of  the  election 
or  of  the  qualities  of  a  person  chosen  by  the  parish.  But 
Raymond,  C.  J.  and  Reynolds,  J.  took  the  return  to  be  gQod. 
But,  being  pressed  with  the  authority  of  Rex  v.  White,  and  no 
counsel  for  the  defendant  appearing,  a  rule  nisi  was  made  for 
a  peremptory  mandamus.  Cause  was  afterwards  shown ;  but 
the  court  not  being  unanimous,  it  was  ordered  to  come  on 

(e)  [8  B.  Sc  C.  681—687;  5.  C.  3 
Man.  &  Ry.  403.] 
(/)  [1  Lord  Raym.  138.] 
(g)  rstr.  610.] 
(A)  [2  Lord  Raym.  1379.] 
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again  in  tbe  paper.  Lord  Raymond  says,  *  I  never  heard  it 
stirred  again.  There  can  be  no  doubt  that  it  was  a  good 
return.'  In  Rex  v.  Ward{m\  it  was  said  in  argument  to  have 
been  decided  in  Rex  v.  Harwood,  that  non  fuit  electus  was  a 
good  return.  In  the  Queen  v.  Tvntty  (n),  there  was  a  man- 
damus to  sw^ar  a  churchwarden^  suggesting  that  he  was  duly 
elected.  The  return  was,  that  he  was  not  duly  elected.  It 
was  objected,  that  it  was  not  a  good  return.  Holt,  C.  J.  says, 
*  Where  the  writ  is  to  swear  one  duly  elected,  there  a  return 
that  he  was  not  duly  elected  is  a  good  return,  for  it  is  an 
answer  to  the  writ;  but  where  it  is  to  swear  one  chosen 
churchwarden,  there  a  return  that  he  is  not  duly  chosen  is 
naughty  because  it  is  out  of  the  writ,  and  evasive.'  These 
authorities  show  that  the  return  in  the  present  case  is  good. 

[["  Littledale,  J. — ^The  commissary  has  a  right  to  say  by  the 
return,  that  he  is  not  bound  to  do  the  thing  which  he  is  re- 
quired to  do  by  the  mandamus.  Here  he  does  say  so,  by 
snowing  that  the  party  was  not  duly  elected. 

[["  Parke,  J. — The  commissary  may  deny  any  material 
allegation  in  the  writ.  He  cannot  exercise  any  judicial  autho- 
rity, but  he  may  inquire  whether  the  party  has  been  duly 
elected,  otherwise  he  would  be  bound  to  admit  any  person  who 
presents  himself  for  admission,  even  if  he  knew  the  fisu;t  to  be 
that  such  person  was  never  elected.  The  party  who  obtains 
the  mandamus  states  the  foundation  of  his  right  in  the  vnit. 
The  commissary  may  deny  it.  In  this  case  he  has  done  it,  by 
showing  that  the  party  who  seeks  to  be  admitted  was  not  duly 
elected.  The  return,  therefore,  is  sufficient,  and  the  judgment 
must  be  for  the  defendant.    Judgment  for  the  defendant  (o)." 

[[Where  there  is  a  prima  facie  case  of  an  improper  election, 
the  Court  of  Queen's  Bench  will  award  a  mandamus  to  elect  a 
churchwarden  (p). — Ed.] 


VII.  Contracts  and  Leases  by  Churchwardens. 

chsrchwar.  The  churchwardcus  are  so  far  incorporated  by  law,  as  to 
poration!'^''  sue  for  the  goods  of  the  church,  and  to  bring  an  action  of 
trespass  for  them ;  and  also  to  purchase  goods  for  the  use  of 
the  parish ;  but  they  are  not  a  corporation  in  such  sort  as  to 
purchase  lands,  or  to  take  by  grant ;  except  in  London,  where 
they  are  a  corporation  for  Uiose  purposes  also  (g).  But  by  9 
Geo.  1,  c.  7,  the  churchwardens,  with  consent  of  the  major 
part  of  the  parishioners  or  inhabitants  in  vestry,  may  purchase 
houses  to  lodge  and  employ  the  poor  in.  [[A  lease  of  parish 
« 

(m)  [Stnmg.  894.1  (/>)  [R&r  v.  Recior  o/Birminghamy 

(n)  [2  Sfdk.  433.]  7  Adol.  &  £11.  254.1 

(o)   [<' A  return  is  good  if  it  pursues  (9)  [GHw.215;  fiac.  Abr.  Church- 

the  suggestion  of  the  writ.     Rex  v.  wardens,  (B.)    See  C||tltc)»  VIII.  3 

Penrice,  Strange,  1235 ;   Rex  v.  Hilly  &  24,  and  Cro.  J  a.  632.] 
1  Shower,  253."] 
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land  granted  by  the  churchwardens  alone  is  inYBlid(t),  vide 
past — Ed.^ 

And  therefore,  if  any  one  give  land  to  the  parish,  for  the 
use  of  the  church,  it  must  not  be  to  the  churcnwardens  and 
their  successors,  but  it  should  be  to  feoffees  in  trust  to  the  use 
intended ;  which  must  from  time  to  time  be  renewed,  as  the 
trustees  die  away  (k). 

And  although  the  churchwardens  may  have  their  action  for 
the  goods  of  the  parish,  yet  they  cannot  dispose  of  them  without 
the  consent  of  the  parish ;  and  a  gift  of  such  goods  by  them, 
without  the  consent  of  the  sidesmen  or  vestry,  is  void(x). 

[[And  Prideaux  thinks  the  ordinary's  licence  is  nece8sary(y). 
In  the  recent  case  o{  Jackson  v  Adams  {z)^  it  was  held,  that 
the  property  of  the  bellropes  of  a  parish  church  was  in  the 
churchwardens. 

[[It  has  been  laid  down  as  a  general  rule  that  an  agreement  Contfictt  by 
by  parish  officers  in  the  course  of  their  official  duties,  which  is  ShT'^^*^ 
beneficial  to  the  parish,  is  binding  on  it  and  succeeding  church- 
wardens (a).  A  churchwarden  has  no  authority  to  pledge  the 
credit  of  his  co-churchwarden  for  the  repairs  of  the  church. 
If  he  orders  such  repairs,  witliout  the  knowledge  of  the  other 
churchwarden,  he  will  be  liable  individually  (&)• 

[[By  1  &  2  Will.  4,  c.  59,  they  may,  with  consent  of  the 
Treasury,  inclose  crown  lands  not  exceeding  fifty  acres.  They 
cannot  make  a  lease  of  lands  given  to  feoffees  for  parish- 
ioners (c). 

Srhe  Stat.  59  Geo.  3,  c.  12,  s.  17,  enacts, ''  that  all  buildings,  ^^^^ 
s  and  hereditaments,  which  shall  be  purchased,  hired,  or  deM.  **'' 
taken  on  lease  by  the  churchwardens  and  overseers  of  the  poor 
of  any  parish,  by  the  authority  and  for  any  of  the  purposes  of 
this  act,  shall  be  conveyed,  &c.  to  the  churchwardens  and 
overseers  of  the  poor  of  every  such  parish  respectively,  and 
their  successors,  in  trust  for  the  parish ;  and  sucn  churchwar- 
dens, &c.  shall  and  may,  and  they  are  hereby  empowered  to 
accept,  take  and  hold,  in  the  nature  of  a  body  corporate^  for 
and  on  behalf  of  the  parish,  all  such  buildings,  &c.,  and  also 
all  other  buildings^  ^c,  belonging  to  such  parish""  ((2). 

[[Churchwardens  alone,  or  overseers  alone,  have  no  power 
as  a  body  corporate  under  that  act  to  make  leases,  &c.  of  such 
lands  («).  Where  a  lease  had  been  granted  by  churchwardens  be- 


(0  IPhitUpt  V.  Pearce,  5  B.  &  C. 
433 ;  8  D.  &  Ry.  43,  S.  C] 

(tf)  Gibs.  215 ;  [Mar.  2, 67.] 

(jt)  WaU.  c.  39 ;  1  RoU.  Abr.  393. 

(y)  [See  Direct.  178.] 

{z)  [2  Bing.  N.  S.  402.] 

(a)  [2  P.  Wms.  266 ;  1  Powell  on 
Contr.  114.] 

(6)  INorthwaiie  v.  Bennett,  2  C. 
&  M.  316.] 

(c)  [12  Hen.  7,  29  a;  13  Heo.  7, 
29  n.] 


(d)  [See  as  to  tbe  last  words,  Doe 
d.  Jaekton  v.  Hiiey,  5  M.  &  Ry.  706; 
Doe  d.  Higgt  v.  Terry,  5  N.  &  M. 
556;  Doe  v.  Cockell,  6  ibid.  179; 
Ex  parte  Amedey,  2  You.  &  C.  350; 
Alderman  v.  Neate,  4  Mee.  &  W. 
704^  Allaton  y.  Stark,  1  Per.  &  D. 
183;  Ex  parte  Lee,  V.  C.  1839.] 

(e)  [  Woodcock  V.  Gibson,  6D.& 
R.  524 ;  PkiUiju  v.  Pearce,  8  ibid.  43 ; 
and  see  Co.  Litt.  3  a.] 
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fore  the  act^  the  acceptance  of  rent  by  the  parish  oiBcerSy  after 
the  passing  of  the  act,  was  held  not  to  set  up  the  lease,  because 
that  was  void,  but  to  create  a  tenancy  from  year  to  year  (/). 
A  covenant  in  a  lease  of  lands  by  the  churchwardens  and 
overseers  of  a  township,  that  the  lessee  might  take  manure,  &c. 
from  the  poorhouse,  to  be  used  on  the  land,  the  lessee  cove- 
nanting to  provide  straw,  to  be  used  in  the  poorhouse,  has 
been  held  not  to  bind  succeeding  overseers (^).  It  seems  that 
Sey'ir'Vue  for  churchwardcus  and  overseers,  having  no  corporate  seal,  cannot 
a  Lesacy.  appoint  an  attorney  (A).  They  cannot  sue  at  law  for  a  legacy 
or  a  thing  never  in  their  possession  (t). — Ed.]] 

The  release  of  one  churchwarden  is  in  no  case  a  bar  to 
the  action  of  the  other ;  for  what  they  have  is  to  the  use  of  the 
parish. 

T.,  7  Jac.  1,  Starhey  v.  Berton(j).  In  prohibition:  The 
case  was,  two  churchwardens  sue  in  the  Spiritual  Court,  for  a 
levy  towards  the  reparation  of  their  church,  and  had  a  sen- 
tence to  recover,  and  costs  assessed ;  the  one  releaseth,  and 
the  other  sues  for  the  costs,  and  there  this  release  was  pleaded, 
and  disallowed.  Whereupon  he  prays  a  prohibition ;  and  all 
this  matter  was  disclosed  in  the  prohibition;  and  the  defendant 
thereupon  demurred  in  law.  And  now  it  was  moved,  that 
this  release  by  the  one,  being  in  the  personalty,  should  dis- 
charge the  entire.  But  it  was  resolved  by  all  the  court  to  the 
contrary ;  for  churchwardens  have  nothing  but  to  the  use  of 
their  parish,  and  therefore  the  corporation  consists  in  the 
churchwardens;  and  the  one  solely  cannot  release  nor  give 
away  the  goods  of  the  church ;  and  the  costs  are  in  the  same 
nature,  which  the  one  without  the  other  cannot  discharge. 
And  of  that  opinion  was  all  the  Court  of  King's  Bench* 
Wherefore  it  was  adjudged  for  the  defendant 
waraent  V^^  evcrv  parish  where  an  additional  chapel   shall  be 

nnder  charch  built  uudcr  tlic  act,  and  not  divided  into  separate  parishes  or 
A?t]f *"'        districts,  churchwardens  shall  do  all  such  things  as  under  the 
act  they  are  authorized  and  appointed  to  do  (A).    And  by  58 
Geo.  3,  c.  45,  s.  73,  and  1  &  3  Will.  4,  c.  38,  s.  26,  they  may 
sue  and  recover  pew  rents. — Ed.]] 

Upon  the  like  foundation,  where  an  obligation  is  made  to 
them  and  their  successors,  and  they  die,  their  executors  shall 
have  action,  and  not  their  successors  (/). 


By  Chorch 
wardent 


(/)  IDoe  v.  Terry,  5  N.  &  M. 
556.] 

(g)  ISnowden  v.  Enuleyy  3  Stark. 
28.] 

(A)  lEx  parte  Annedey,  2  You.  & 
C.  350;  Doe  d.  Higgt  v.  Terry,  4 
Ad.  &  £11.  274 ;  Doe  d.  Hobbs  v. 
Cockell.  ibid.  478 ;  Rex  v.  Church' 
itardens^  St.  Miehad,  Femkroke,  1 
Nev.  &  Per.  69 ;  Rex  v.  St,  Saviaur% 


Southwark,  ibid.496 ;  Rex  v.  Brighton 
Churchwardens,  ibid.  774 ;  Wrench  v. 
Lord,  4  Scott,  381,  for  the  power  of 
churehwardenB  as  a  corporate  body. — 
Ed.] 

(i)  [Comyn'i  Dig.  tit  Egliie.] 

Ij)  Cro.  Jac.  234. 

(k)  [58  Geo.  3,  c.  48,  t.  74;  Ik 
2  Win.  4,  c.  38,  t.  25.] 

(/)  Yin.  tit  Churcbwardens,  (D). 
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The  persons  who  are  to  make  presentmenta  are  now  chiefly  Prewnt- 
the  churchwardens ;   which  is  not  according  to  the  rule  of  "•"*•• 
the  ancient  canon  law^  nor  according  to  the  practice  of  the 
Church  of  England  before  the  Reformation;  churchwardens 
being,  by  their  original  office,  only  to  take  care  of  the  goods,   [  409  1 
repairs,  and  ornaments  of  the  church ;  for  which  purposes,  and 
no  other,  they  have  been  reputed  a  body  corporate  for  many 
hundred  years ;  but  the  business  of  presenting  was  devolved 
upon  them  by  canons  and  constitutions  of  a  more  modern 
date  (m). 

The  ancient  method  was,  not  only  for  the  clergy,  but  the 
body  of  the  people  within  such  a  district,  to  appear  at  synods, 
or  (as  we  now  call  them)  general  visitations ;  (for  what  we 
now  call  visitations  were  really  the  annual  synodsi  the  laws  of 
the  church  by  visitations  always  meaning  visitations  paro- 
chial;) and  the  way  was,  to  select  a  certain  numberi  at  the 
discretion  of  the  ordinary,  to  give  information  upon  oath  con- 
cerning the  manners  of  the  people  within  the  district ;  which 
persons,  the  rule  of  the  canon  law  upon  this  head  supposes  to 
nave  been  selected,  while  the  synod  was  sitting:  but  after- 
wards, when  the  body  of  the  people  began  to  be  excused  from 
attendance,  it  was  directed  in  the  citation,  that  four,  six  or 
eight,  according  to  the  proportion  of  the  district,  should  appear 
together  with  the  clergy,  to  represent  the  rest,  and  to  be  the 
testes  synodales,  as  the  canon  law  elsewhere  styles  them.  But 
all  this  while,  we  find  nothing  of  churchwardens  presenting,  till 
a  little  before  the  Reformation;  when  we  find  the  church- 
wardens began  to  present,  either  by  themselves,  or  with  two, 
three  or  more,  credible  parishioners  joined  with  them :  and 
this  (as  was  before  observed)  seemeth  evidently  to  be  the 
original  of  that  office  which  our  canons  call  the  office  of  sides- 
men or  assistants  (n). 

As  the  churchwardens  may  present  in  the  temporal,  so  also 
they  may  libel  in  the  spiritual  courts.  S  W.  &  M.  Newton, 
one  of  the  churchwardens  of  St.  Botolph's,  London,  libelled 
against  Quiltes  for  stopping  the  church  door  and  windows  by 
sheds,  &c.,  built,  as  he  supposed,  upon  part  of  the  church- 
yard. Upon  which  a  prohibition  was  prayed,  and  the  sug- 
gestion was,  that  they  were  not  built  upon  any  part  of  the 
churchyard,  but  upon  a  lay  fee.  But  the  court  agreed,  that 
no  prohibition  should  be  granted  to  any  suit  in  the  spiritual 
courty  for  any  nuisance  or  other  matter  done  in  the  church- 
yard, upon  a  suggestion  that  the  churchyard  is  a  lay  fee ;  for 
a  nuisance  there  is  properly  of  ecclesiastical  conusance  (o). 

QThey  may  present  as  oflen  as  they  please,  but  shall  not 
be  obliged  to  do  so  more  than  twice,  except  at  the  bishop's 
visitation  (p).    The  minister  may  present  when  the  church- 
Cm)  Gibs,  on  Visitat.  59.  (0)  Cartli.  p.  151.     See  COurcD, 
(fi)  Ibid.  69f  GO,  61.                        III.  IV.  V. 

(jf)  [Cao.  116, 117.] 
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Their  doty  at 
Orereeers  of 
the  Poor. 


wardens  neglect,  but  such  presentments  ought  to  be  upon 
oath  (g). — Ed.^ 

Every  churchwarden  is  also  an  overseer  of  the  poor^  by 
the  statute  of  the  43  Eliz.  c.  2,  and  as  such  is  joined  with  the 
[  410  1  overseers  appointed  by  the  justices  of  the  peace,  in  all  matters 
relating  to  the  poor :  and  indeed  the  churchwardens  were  the 
original  overseers  long  before  there  were  any  others  specially 
appointed  by  act  of  parliament. 

tXhe  New  Poor  Law  Act  (4  &  5  Will.  4,  c.  76)  establishes 
an  entirely  new  principle  for  the  relief  of  the  poor;  and,  by  its 
46th  section,  the  commissioners  may  direct  the  overseers  or 
ffuardians  of  any  parish  or  union  to  appoint  certain  paid  ofEcers 
lor  superintending,  or  assisting  in  the  administration  of  the 
relief  or  employment  of  the  poor. — Ed.)] 

By  Can.  89,  the  churchwardens  or  questmen  shall  not  con- 
tinue any  longer  than  one  year  in  that  office ;  except  perhaps 
they  be  chosen  again  in  like  manner. 

For  although,  in  some  places,  there  is  but  one  new  church- 
warden yearly  elected  (he  who  was  junior  churchwarden  be- 
fore being  continued  of  course) ;  yet  in  that  case  the  books  of 
common  law,  as  well  as  the  canon,  suppose  a  new  election  to 
be  made  of  both  (r). 

But  by  Can.  118,  the  office  of  all  churchwardens  and 
sidesmen  shall  be  reputed  to  continue,  until  the  new  church- 
wardens that  shall  succeed  them  be  sworn. 

And  although  a  parish  prescribe  to  choose  two  church- 
wardens, and  that  the  person  so  chosen  shall  continue  in  that 
[  411  ]  office  for  two  years;  yet  the  parish  may,  notwithstanding  the 
prescription,  remove  such  churchwardens  at  their  pleasure, 
and  choose  new  ones:  for,  as  it  is  said,  the  parish  might 
suffer  great  loss,  if  the  churchwardens  should  continue  so  long 
in  their  office  contrary  to  their  will ;  for  in  that  time  they 
might  waste  all  the  parish  goods  belonging  to  the  church  (s). 


How  lonr 
they  shull 
coniioae  in 
Office. 


VIII.  Accounts  of  Churchwardens. 

Accoaot.  Can.  89.    "  All  churchwardens  at  the  end  of  their  year, 

or  within  a  month  after  at  the  most,  shall,  before  the  mi- 
nister and  the  parishioners,  give  up  a  just  account  of  such 
money  as  they  have  received,  and  also  what  particularly  they 
have  bestowed  in  reparations  and  otherwise  for  the  use  of  the 
church.  And  last  of  all,  going  out  of  their  office,  they  shall 
truly  deliver  up  to  the  parishioners  whatsoever  money  or  other 
things  of  right  belonging  to  the  church  or  parish,  which  re- 
maineth  in  their  hands ;  that  it  may  be  delivered  over  by  them 
to  the  next  churchwardens,  bv  bill  indented. 

[[It  has  been  said  that  the  Kew  Poor  Law  Act  renders  it  no 


(9)  [Can.  1 13 ;  Grove  v.  Elliott,      (r)  Gibs.  215 ;  Cro.  Jac.  532 ;  Noy,  31 . 
2  Vent.  42.]  (i)  Wati.  c.  39;  13  Rep.  70. 
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longer  necessary  that  churchwardens  should  be  overseers  of 
the  poor.  The  statutes  on  this  subject  are,  43  Eliz.  c.  2,8.2; 
17  Geo.  2,  c.  38.  See  I  Geo.  4,  c.  94;  4^  Geo.  3,  c.  54 ; 
4  &  5  Will.  4,  c.  76.— Ed.;] 

A  just  AccounL] — If  the  custom  of  the  parish  is,  for  a  cer-  [  412  ] 
tain  number  of  persons  to  have  the  government  thereof,  and 
the  account  is  given  up  to  them ;  the  custom  is  good  in  law, 
and  the  account  given  to  them  is  a  good  account  (x). 

By  Bill  indented,] — Lindwood,  speaking  of  the  inventory  of 
the  goods  of  the  church,  to  be  delivered  in  writing  to  the  arch- 
deacon, says,  **  It  were  good  that  these  writings  should  be 
indented,  so  that  one  part  might  remain  with  the  archdeacon, 
and  the  other  with  the  parishioners :"  from  whence  this  branch 
of  the  present  canon  seemeth  to  have  been  taken  (y). 

3  Will.  &  M.,  Styrrop  v.  Stoakes  (z).  If  money  be  dis- 
bursed by  churchwardens  for  repairing  the  church,  or  any 
thing  else  merely  ecclesiastical;  the  Spiritual  Courts  shall  allow 
their  accounts :  but  if  there  be  any  thing  else  that  is  an  agree- 
ment between  the  parishioners ;  the  succeeding  churchwardens 
may  have  an  action  of  account  at  law,  and  the  Spiritual  Court 
in  such  case  hath  not  jurisdiction. 

If  a  churchwarden  in  any  case  is  maliciously  sued  in  Acconnc, 
the  Spiritual  Court  for  not  making  up  his  account,  and  is  ex-  1^^  '*^^^' 
communicated,  when  in  fact  it  hatn  been  duly  made;   he 
may  have  a  prohibition  :  and  also  an  action  upon  the  case  will 
lie  (a). 

M.,  4  Geo.  2,  Snowden  v.  Herring  (6).  Where  church- 
wardens have  passed  their  accounts  at  a  vestry,  the  Spiritual 
Court  shall  not  afterwards  proceed  against  them  to  account 
upon  oath. 

E.,  7  Geo.  2,  Wainwright  v.  Bagshaw  (c).  The  church- 
wardens were  cited  into  the  Court  of  Litchfield  to  account : 
they  pleaded,  that  they  had  accounted  at  the  vestry,  according 
to  law ;  which  was  rejected ;  and  a  prohibition  was  granted.  [  413  ] 
For  the  ordinary  is  not  to  take  the  account ;  he  can  only  give 
a  judgment  that  they  do  account ;  and  to  what  purpose  should 
they  be  sent  back  to  those,  who  have  taken  their  account 
already  ? 

T.,  13  Geo.  2,  Adams  v.  Rush  (rf).  By  the  court:  The 
Spiritual  Court  hath  no  jukisdiction  to  settle  the  churchwardens' 
accounts.  And  a  prohibition  was  granted,  after  sentence, 
allowing  the  accounts,  and  an  appeal  to  the  Arches. 

The  Spiritual  Court  may  compel  the  churchwardens  to  de-  ^^S^uIiuma 
liver  in  their  account,  but  cannot  decide  on  the  propriety  of  coan  ••  to 
the  charges.   Therefore  if  they  take  any  step  after  the  accounts  ioMi^*" 

(f )  Gibs.  216.  (a)  Gibs.  216 ;  Bunb.  247.        (c)  2  Stra.  974. 

iy)  Ibid;  Lind.  50.        (h)  Bunb.  289.  \d)  Ibid.  1133. 

(f)  12  Mod.  9. 
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are  delivered  in,  it  is  an  excess  of  jurisdiction  for  which  a  pro- 
hibition will  be  granted^  even  after  sentence  («). 

And  if  the  churchwardens  have  laid  out  the  parish  money 
imprudently  and  improvidently,  yet  if  it  be  truly  and  honestly 
laid  out,  they  must  be  reimbursed  again ;  and  the  parishioners 
can  have  no  remedy  herein,  unless  some  fraud  or  deceit  be 
proved  against  them ;  because  the  parish  have  made  them  their 
trustees.  But  if  they  be  going  on  in  an  expensive  way^  the 
parishioners  may  cpmplain  to  the  ordinary,  in  order  to  give  a 
check  to  them,  or  to  procure  (Dr.  Gibson  says)  a  removal  of 
them  from  their  office (/). 
iDBoecUon  [^It  appears  by  the  preamble  to  the  17  Geo.  2,  c.  38,  that 
the  legislature,  having  discovered  that  the  money  raised  for  the 
relief  of  the  poor  was  liable  to  be  misapplied,  in  order  to 
remedy  that  evil,  enacted  (sect  14),  that  churchwardens  and 
overseers  on  quitting  their  o£Bce  should  transmit  to  their  suc- 
cessors their  books  of  accounts,  and  that  every  person  assessed 
and  liable  to  be  assessed  should  have  liberty  to  inspect  the 
same  at  all  reasonable  times. 

[[They  are  bound  to  permit  an  inspection  of  their  accounts, 
on  special  reason  being  stated ;  and  for  this  purpose  a  man- 
damus will  issue ;  but  unless  some  ground  be  set  forth  by  the 
applicant,  it  will  be  refused  (^).  Where  in  the  parish  of  B., 
consisting  of  the  township  of  B.  and  several  namlets,  two 
churchwardens  were  appointed  by  the  township  and  two  by 
the  rest  of  the  parish,  who  made  separate  rates  for  their  own 
division,  it  was  held  that  the  acting  churchwardens  for  the 
township  might  maintain  assumpsit  against  their  predecessors 
for  the  balance  remaining  in  their  hands,  without  joining  the 
other  churchwardens  as  plaintiffs  or  defendants,  and  without 
proving  that  their  appointment  was  strictly  legal  (h) ;  but  it 
seems  that  the  churchwardens  cannot  maintain  an  action  of 
trover  against  their  predecessors  in  office  for  their  books  (t)* 


IX.  Actions  by  Churchwardens* 

Cannot  bring  M.,  3  Gco.  2,  Dent  V.  Prudence  and  Bond(j\  before  the 
thdl^OffllST'  delegates.  Adjudged  that  the  churchwardens,  rrudence  and 
ii  expired.  Bond,  could  uot  cite  the  defendant  Dent  into  the  Spiritual 
Court,  for  nonpayment  of  his  church  rate,  after  their  year  was 
expired ;  for  they  can  only  sue  in  their  politic  capacity,  and 
cannot  institute  any  suit  after  that  capacity  is  gone.  It  was 
agreed,  that  if  the  suit  had  been  becun  withm'  their  year, 
they  might  have  t>roceeded  in  it  after  tneir  year  was  out,  this 


(e)  Lemon  v.  Goulty,  3  T.  R.  3.  (A)  lAstle  v.  Thomas,  2  B.  &  C. 

(/)  Gibs.  196 ;  ante,  11.  271 ;  3  D.  &  R.492,  S.C.] 

(g)  IRex  y.  Clear,  4  B.  &  C.  899 ;  (i)  lAddison  v.  Hound,  4  Adol.  & 

7  D.  &  Ry.  393,  S.  C. ;  Cf.  Rex  v.  Ell.  799;  6  Nev.  &  M.  422] 

Clapham,  1  WUs.  505 ;  Rex  v.  BUt-  (J)  2  Stra.  852 ;  1  Bac.  Abr.  376 ; 

show,  1  Bott,  300.]  see  C)tti:r),  IX.  in  Fine. 


being  of  necessity  to  prevent  people  from  delays  in  order  to 
wear  out  the  year ;  but  in  regard  this  suit  was  not  commenced 
till  the  year  was  out,  and  no  precedents  were  shown  to  war- 
rant this  suit,  the  defendant  Dent  was  dismissed.  But  if  the 
action  be  commenced  within  the  year,  they  may  proceed  in  it 
after  the  year  (A). 

If  the  churchwardens  for  the  time  being  neglect  to  bring  Bat  their 
an  action  for  any  of  the  goods  of  the  church  taken  away,  ma?d?it. 
their  successors  may  bring  trespass  for  them  in  respect  of  their  r  ^j^  i 
office ;  but  then  the  new  churchwardens  must  say  to  the  da- 
mage of  the  parishioners  and  not  of  themselves,  though  the 
old  churchwardens,  in  whose  time  the  goods  were  taken  away, 
might  say  either  (Z). 

And  if  any  of  the  goods  of  the  church  are  detained,  or  not 
delivered  by  the  predecessor,  the  successor  hath  an  action 
against  him  also  (m). 

pit  is  said  that  churchwardens  de  facto,  although  the  va- 
lidity of  their  election  be  doubtful,  may  bring  an  action  against 
former  churchwardens  for  money  received  to  the  use  of  the 
parish  (n).  But  churchwardens  are  not  answerable  for  indis* 
cretion,  but  for  deceit  only,  if  they  lay  out  more  money  than  is 
needful  (o).  An  indictment  lies  against  them  for  extortion  and 
corruption  in  their  office  (p). — Ed.]] 

E.,  13  Anne,  Nicholson  v.  Masters  (a).  On  a  bill  in  Yet  they  m«y 
chancery  agadnst  ninety  parishioners,  by  the  executrix  of  one  in  BqJty!^ 
of  the  churchwardens  oi  Woodford,  to  be  reimbursed  money 
laid  out  by  the  testator  as  churchwarden,  for  rebuilding  the 
steeple  of  the  church,  it  was  objected  that  this  matter  was 
proper  for  the  Ecclesiastical  Court,  and  not  for  this  court.  But 
by  Harcourt,  Chancellor,  the  plaintiff  is  proper  for  relief  in  this 
court,  and  there  are  many  precedents  of^the  like  nature.  And 
it  was  decreed,  that  the  parishioners  should  reimburse  the 
plaintiff  the  money  laid  out  by  her  testator,  with  costs  of  this 
suit ;  and  that  the  money  should  be  raised  by  a  parish  rate. 

T.,  1718.  Radnor  parish  in  Wales  (r).  The  churchwardens, 
as  being  a  corporation  for  the  goods  of  the  parish,  commenced 
a  suit  with  the  consent  and  by  order  of  the  parish,  concerning 
a  charity  for  the  poor ;  in  which  suit  they  miscarried.  And 
then  they  brought  a  bill  against  the  subsequent  churchwardens, 
to  be  repaid  the  costs  by  them  expended,  and  had  a  decree  for 
it*  It  was  proved  that  from  time  to  time  the  parish  was  made 
acquainted  with  what  they  did ;  and  though  there  was  no  vestry 
by  prescription,  yet  a  vestry  book,  kept  for  the  parish  acts,  was 

(k)  2  P.  W.  126 ;  2  Stra.  852.  (g)    Yin.  tit.  Churchwardens  (C). 

(0  WaU.  c.  39 ;   Cro.  Eliz.  145,  [See  also  Marriott  v.  Tarpley,  re- 

1 79.  ported  2  Jurist,  464,  V.  C. ;  and  Rex  v. 

(m)  Gibs.  216.  Churchwardens  of  St.  Michael,  Pern- 

(n)  [2  H.  Bla.  R.  559.]  hroke,  5  Ad.  &  £11.  603.— Ed.] 

(o)  [I  Wood's  Infct.  6,  1,  c.  7.]  (^r)  Via.  Abr.  tit  Churchwarden  (C). 
{p)  IRex  V.  JE^ret,  i  Sid.  307.] 
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allowed  as  evidence  of  their  consent.  They  are  the  trustees 
of  the  parish,  and  the  parishioners  ought  to  contribute,  and 
not  lay  the  burthen  upon  these  poor  people  the  churchwardens. 
And  the  annual  successive  churchwardens  need  not  to  be  made 
parties,  as  they  are  renewed.     By  the  Master  of  the  Rolls* 

But  it  is  said  the  Spiritual  Court  hath  no  power  to  order  a 
rate  to  reimburse  the  preceding  churchwardens ;  and  a  pro- 
hibition was  granted  afler  sentence,  in  the  case  of  Dawson  v. 
Wilkinson,  T.,  10  and  11  Geo.  2{s),  because  upon  the  face  of 
[  415  ]  the  order  it  appeared  the  Ecclesiastical  Court  had  no  jurisdic- 
tion :  and  by  the  whole  Court  of  King's  Bench  unanunously, 
there  cannot  be  a  rate  made  to  reimburse  the  churchwardens, 
because  they  are  not  obliged  to  lay  any  money  out  of  their 
own  pockets. 

French  v.  I>ear{t).  On  a  bill  by  a  former  chturchwarden 
against  the  parish  officers,  trustees  of  an  estate  for  the  poor  of 
the  parish,  and  forty  inhabitants,  to  be  reimbursed  money  laid 
out  on  account  of  the  trust  under  an  order  of  vestry,  his  ac- 
counts being  passed,  and  an  order  made  for  payment,  the  Lord 
Chancellor  expressed  a  strong  opinion  against  such  a  bill,  but 
it  was  dismissed  on  the  ground  of  informality. 

X.  Proceedings  cujainst  Churchwardens. 

ThairPro-  If  an  actiou  be   brought   against  any  churchwardens  or 

Uw^n^e    persons  called  sworn  men,  executing  the  office  of  church- 
OffiST"**"  ^  warden,  for  any  thing  done  by  virtue  of  their  office,  they  may 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence ;  and  if  a  verdict  is  given  for  them,  or  the  plaintiff  shall 
be  nonsuit,  or  discontinue,  they  shall  have  double  costs  (tc). 

M^,  8  Car.  1,  Kerchevel  v.  Smith  and,  others  (x).  Action 
upon  the  case  was  brought  against  them,  because  that  they 
being  churchwardens,  presented  the  plaintiff  falsely  and  ma- 
liciously, upon  a  pretended  fame  of  incontinency.  Upon  not 
guilty  it  was  found  for  the  defendants,  and  moved  that  they 
might  have  double  costs,  because  they  were  troubled  and 
vexed  for  matter  which  did  concern  their  office.  But  it  was 
resolved  it  was  not  within  the  statute ;  for  it  is  merely  eccle- 
siastical ;  and  the  statute  was  never  intended  but  where  they 
shall  be  vexed  concerning  temporal  matters  which  they  do  by 
virtue  of  their  office,  and  not  for  presentments  concerning 
matters  of  fame. 

By  9  Geo.  S,  c.  37,  churchwardens,  for  paying  the  poor 
otherwise  than  in  lawful  money,  are  to  forfeit  to  the  poor  not 
less  than  10s.  nor  more  than  20s.  And  by  27  Geo.  9,  c.  37, 
s.  23,  churchwardens  and  overseers,  on  notice  from  a  justice 
of  the  peace,  are  to  prosecute  pawnbrokers  offending  against 
that  act,  at  the  expense  of  the  parish. 

(s)  Cases  temp.  Hardw.  381.  (u)  7  Jac.  c.  5 ;  21  Jac.  c  12. 

(0  5  Ves.  547 ;  [5  Madd.4;  2  Vem.  262.]    (x)  Cro.  Car.  285. 


[[In  order  to  entitle  the  defendant  to  double  costs  under 
the  acts  of  7  and  21  Jac.  1^  there  must  be  a  certificate  of  the 
judge  who  tried  the  cause,  that  the  action  was  brought  against 
the  defendant  for  something  done  by  him  in  the  execution  of 
his  office.  The  judge  is  bound  to  grant  such  certificate,  and 
it  may  be  signed  at  any  time  after  the  trial  (v).  But  these 
statutes  do  not  extend  to  actions  against  them  for  Tumfeasancef 
such  as  the  nonpayment  of  money  laid  out  for  the  support  of 
one  of  their  paupers  by  another  parish  into  which  he  went, 
and  for  which  an  action  of  assumpsit  was  brought  against 
him  (z) ;  nor  in  case  of  a  nonsuit  in  an  action  brought  against 
them  for  the  price  of  goods  sold  and  delivered  to  them  for  the 
use  of  the  poor  (a).  Extreme  formality  of  description  is  not 
requisite  in  a  suit  brought  by  churchwardens  for  subtraction  of 
church  rate  (b). 

[[In  Millar  and  Symes  v.  PaZm^ and  Killlnf(c),  churchwardens  What  matt 
were  criminally  proceeded  against  for  not  repairing  the  church,  jutiry  ch-^ 
Sir  H.  Jenner's  judgment  lays  down  the  principles  which  go-  ^^J^ 
vern  this  subject :  aniiui « 

[[After  stating  the  proceedings,  and  that  the  learned  judge  wa!Sd^ 
of  the  court  below  had  dismissed  the  parties.  Sir  Herbert 
Jenner  said,  *^  I  understand  that  the  learned  judge  was  of 
opinion  that  churchwardens  are  not  liable  to  be  proceeded 
against  criminally,  unless  for  personal  and  wilfiil  neglect ;  and 
this  is  agreeable  to  a  passage  in  Lyndwood,  which  it  is  proper 
to  state  at  length,  as  it  is  a  principle  on  which  this  court  is 
inclined  to  act;  it  is  in  the  note  under  the  words  sub  pcmd,  in 
page  53,  in  the  first  book,  tide  10,  under  the  head  '  Ecclesi- 
arum  reparation!  debits  Archidiaconus  invigilet;'  the  words 
are  these :  '  Sed  nunquid  guardian!  ecclesiae  ad  hujusmodi  re- 
parationem  faciendam,  et  alias  ad  bona  ecclesise  disponenda 
electi,  possunt  per  pcenam  hujusmodi,  sc.  excommunicationis 
vel  suspensionis  aut  per  poenam  aliam,  compelli  ad  repara* 
tionem,  de  qu&  hie  dicit :  asstimo  quod  si  sujficienter  habere 

f>ossunt  unde  fiat  reparatio  hujusmodi,  tunc  si  circa  hoc  neg- 
igentes  extiterint,  possunt  per  censuram  ad  hoc  compelli. 
Aiioquin  si  per  eos  non  steterit,  non  esset  contra  eos  sic  pro- 
cedendum;'  and  to  the  word  suffidenter  there  is  this  note  in  the 
margin, '  habeant  in  manibus  vel  eorum  dili^enti&  sufficienter 
habere  possint  unde,'  &c.  (d)  Tliis  clearly  snows  that  church- 
wardens may  be  compelled  by  ecclesiastical  censures  to  perform 
the  repairs  for  the  necessary  sustentation  of  the  church,  if  they 
have  the  means  of  defiraying  the  expense,  and  that  such  pro<^ 
ceeding  against  them  is  for  a  wilful  neglect  of  their  duty ;  now 

(y)  lEarper  v.  Carr,  7  T.  R.  448;  &  Sel.  131.] 

"Rtx,  V.  Inhabitants  qfCatesby,  2  B.  &  {b)  TJamet  and  Stanley  v.  Keeling. 

C.  814 ;  4  D.  &  R.  156,  S.  C]  3  Hogg.  485.1 

(8)  tz  East,  92.]  (c)  fl  Curteif,  553.] 

(a)  IBkmchard  v.  Bramble,  3  M.  (d  [  Lynd.  Prov.  1. 1,  tit  10,  p.  53.] 
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the  facts  proved  in  this  case  are,  first,  that  the  church  ia  put 
of  repair ;  secondly,  that  the  archdeacon  had  ordered  the  re- 
pairs to  be  done  and  certified ;  and  thirdly,  that  the  church* 
wardens  of  St.  Olave,  the  parties  proceeded  against,  had  declined 
to  sign  the  contract  entered  into  by  the  churchwardens  of  St. 
Alban  for  doing  the  repairs ;  prima  fade,  therefore,  a  reason- 
able case  is  made  out  against  them ;  it  is  necessary  dien  to  see 
whether  this  is  rebutted  by  anything  which  appears  in  the  pro- 
ceedings, as  there  may  still  exist  no  real  imputation  pf  wilful 
neglect  and  disobedience  against  them»  The  estimate  of  the 
cost  for  the  repairs  for  which  the  contract  was  made,  was  800(U.« 
of  which  the  parish  of  St.  Olave  was  to  pay  one-third;  the  pro- 
portion  payable  by  St.  Alban  parish,  it  appears  was  not  to  be 
raised  by  rate,  but  firom  funds  lefl  by  the  will  of  a  Mr.  SaTUge ; 
St.  Olave's  proportion,  however,  was  to  be  raised  by  rate ;  it  ap- 
pears that  a  great  part  of  the  narishioners  of  the  latter  parish 
are  in  indigent  circumstances,  the  rate  would  therefore  fall  very 
heavily  on  them,  and  it  seems  that  they  thought  that  they  had 
a  right  to  participate  in  the  funds  under  Mr*  Savage's  will, 
which  were  bequeathed  for  the  repair  of  the  church ;  now  this 
court  is  not  competent  to  determine  that  point ;  and  if  it  were 
it  could  not  do  so  upon  the  evidence  now  before  it;  the  only 
purpose  for  which  the  court  refers  to  this  is,  to  see  whether  it 
afibrds  any  reasonable  ground  for  the  parish  not  immediately 
ordering  the  repairs,  and  for  the  churchwardens  not  making 
themselves  personally  liable  to  the  payment  of  10002.,  by  sign- 
ing the  contract ;  the  churchwardens  were  not  bound  to  expend 
their  own  money,  nor  to  undertake  the  repairs  until  the  fimds 
were  provided;  and  if  they  called  a  vestry,  as  it  appears  they 
did,  I  cannot  say  that  they  have  been  guilty  of  wilful  neglect} 
they  attended  the  vestry,  and  they  refiised  to  confirm  the  re- 
port, and  to  sign  the  minute ;  and  I  do  not  think  that  they 
were  bound  to  do  so,  being  dissentients,  although  they  were  of 
course  concluded  by  the  act  of  the  majority,  the  only  step 
which  they  could  have  taken  was  to  do  that  which  it  might  he 
a  matter  of  great  doubt  whether  they  could  legally  do,  namely, 
make  a  rate  of  themselves,  without  the  parishioners. 

[[^'  The  court  has  not  that  question  before  it,  and  will  give 
no  opinion  upon  it:  but  even  supposing  the  churchwardens 
had  tiie  power  to  make  a  rate,  if  the  vestry  refused,  still,  before 
the  court  would  punish  them  for  neglecting  to  do  so,  it  would 
require  that  the  repairs  should  be  shown  to  be  eAsolutefy  neoe§* 
$ary ;  it  appears,  nowever,  in  this  case,  that  the  church  haa 
been  surveyed  by  another  skilful  professional  gentleman,  who 
estimated  the  necessary  repairs  at  9002. ;  and  this  great  dififer- 
ence  between  the  estimates  might  naturally  induce  some  hesi- 
tation before  entering  upon  such  an  expensive  undertaking, 

[[''  Lookinff  then  at  all  the  circumstances  of  the  case,  and 
agreeing  in  the  view  taken  by  the  learned  judge  of  the  court 
below,  I  cannot  say  that  the  churchwardens  have  been  guilty 


of  tny  wilful  disobedience  or  culpable  neglect  The  sentenoe 
of  the  court  below  affirmed,  with  costs/' 

[[In  a  very  recent  case  (c)  it  was  held  that  the  fact  of  a 
churchwarden  voting  against  a  rate,  where  ii  was  not  $hawn  thai 
im  conieguenee  of  the  rejuaal  of  the  rate  the  church  wm  out 
of  repair f  did  not  subject  him  to  ecclesiastical  censures,  even 
though  at  the  same  meeting  he  voted  in  favour  of  a  resolution 
against  church-rates. 

rif  churchwardens  misbehave  themselves,  it  semes  the  pa* 
rismoncrs  may  remove  them  {d).  As  soon  as  a  churchwarden 
ceases  to  inhabit  a  parish,  his  place  must  be  supplied  («). 
*'  Churchwardens,"  says  Blackstone,  '*  may  not  waste  the 
church  goods,  but  may  be  removed  by  the  parish  If)  ;**  and  Sir 
John  Nicholl,  in  Datoe  v.  WiUiams  (y ),  says,  ^*  The  power  ci 
parishioners  to  remove  their  churchwardens  in  case  of  their 
wasting  the  goods  of  the  parish  (or,  it  may  be  presumed,  in  case 
of  their  other  misbehaviour),  is  pretty  broadly  laid  down  in 
many  books  of  authority/' 

QThe  following  form,  taken  from  the  Appendix  of  Gibson's 
Codex,  seems  to  confirm  this  doctrine  (A) : — 

[["  Suapensio  Gnardianorum  Ecclegue  pro  permittendo  Prmdi" 
cator*  non  licentiate  adpradicandum.^ 
[["  John,  by  the  Providence  of  God  Bishop  of  London,  to  Bithop  n- 
all  and  singular  parsons,  vicars  and  curates  whatsoever,  within  SiSUS'i  ***' 
the  diocese  and  jurisdiction  of  London,  and  especially  to  the  comminton. 
parson  or  curate  of  the  parish  of  St.  Clement  Danes  without  ModS[*the'' 
Temple  Bar,  London,  sendeth  greeting  in  our  Lord  God  ever-  ^ei'Slp^ 
lasting.  Whereas  we  the  said  John,  and  the  right  worshipful  our  '•'?.■«  "J^ 
well  beloved  in  Christ  Mr.  Valentine  Dale,  doctor  of  laws,  one  ifiii1«terto 
of  the  masters  of  the  request,  Sir  Owen  Hopton,  knight,  and  ''•■**^ 
Mr.  Edward   Stanhope,  doctor  of  law,  our  chancellor,  our 
colleagues,  her  majestie's  high  commissioners  for  causes  eccle- 
siastical, rightly  and  justly  proceeding,  have  suspended  John 
Ceely  and  Christopher  Fisher,  churchwardens  of  the  parish 
church  of  St  Clement  Danes  without  Temple  Bar  aforesaid, 
because  that  they,  contrary  to  an  intimation  directed  from  my 
Lord's  Grace  of  Canterbury,  and  also  the  aforesaid  Lord  Bishop 
of  London,  and  others  her  majestie's  high  commissioners  for 
causes  ecclesiastical,  did  permit  and  suiier  a  preacher  unlicensed 
to  preach  in  the  said  parish  church  of  St.  Clement  Danes,  in 
contempt  of  us  and  our  jurisdiction  ecclesiastical,  and  have  de- 
creed the  same  to  be  published  with  the  cause  thereof  on 
Sunday  next  in  the  time  of  divine  service,  in  the  said  church 
of  St  Clement  Danes  by  ordinary  authority  :    These  are  And  nqBim 
therefore  to  will  and  require  you  jointly  and  severally,  upon  J^pJUjJf^ 
the  next  Sunday  or  Festival  day  after  the  receipt  of  these  pre-  on  th«  nest 

H^rfyday.. 
134.] 
1479.  App^  B.  v.] 
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(c)  TCooperv.Wkkham,  2Curt.  303.1  (/)  [1  Com.  394.] 
\d)  [13  Co.  70;  Com.  Dig.  tit  Eglise.]  {&)  [2  Add.  133,  K 
(c)  [I  Conwat  383.]  W  [Gibs.  Cod.  p.  1^ 
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sentSj  in  the  parish  church  of  St  Clement  Danes  aforesaid,  at 
such  time  as  divine  service  shall  be  there  celebrated  and  as 
there  be  most  assembly  there  congregated,  to  publish  and  de- 
clare openly  that  the  said  John  Ceely  and  Chnstopber  Fisher 
so  were  and  are  suspended  from  the  exercise  of  their  function 
or  ofRce  of  churchwarden  for  the  causes  aforesaid.  In  witness, 
we  have  set  the  seal  of  our  said  chancellor  which  we  use  in 
this  behalf,  the  third  day,  in  the  year  of  our  Lord  God,  after  the 
computation  of  the  Church  of  England,  one  thousand  five  hun- 
dred and  eighty-eight,  and  in  the  twelfth  year  of  our  trans- 
lation.—William  Blackwell(i)." 

[^Hughes  says,  "  Although  they  have  so  large  authority  in 
the  parish  and  church  under  the  ordinary,  yet  are  they  not 
esteemed  ecclesiastical  persons,  but  are  for  the  most  part  lay 
men,  and  may  be  removed  from  their  offices  or  places  by  the 
ordinary  upon  just  cause  of  complaint  made  unto  him,  or  else 
by  the  parishioners  themselves ;  and  therefore  if  a  parish  do 
prescribe  to  have  the  election  of  their  churchwardens,  and  that 
the  churchwardens  elected  by  them  have  used  time  out  of  mind 
to  continue  churchwardens  for  two  years  together  with  the 
assent  of  the  parishioners,  yet  may  the  parishioners  themselves 
within  the  two  years  remove  such  churchwardens  and  appoint 
others  in  their  places ;  otherwise  they  misht  within  the  two 
years  waste  all  the  church  goods,  for  whicn  the  parishioners 
could  have  no  remedy  against  them  (ft).*'  And  the  learned 
Prideaux  says,  "  if  their  improvidence  and  negligence  be  such 
as  to  waste  the  church  goods  in  their  custody  or  otherwise 
much  damnify  the  parish,  they  may  on  proof  hereof  by  the 
authority  of  the  ordinary  at  any  time  be  removed  and  others 
chosen  in  meir  stead  (/).'* 

XL  Churchwardens  under  Church'Building  Acts. 

chqrchwtr.  TBy  58  Gco.  3,  c.  45,  s.  73,  intituled  "  An  Act  for  Building 
ch^reh'^  and  Promoting  the  Building  of  additional  Churches  in  populous 
Bniidins  Parishes,"  it  is  enacted  **  that  two  fit  and  proper  persons  shall 
be  appointed  to  act  as  churchwardens  for  every  church  or 
chapel  built  or  appropriated  under  the  provisions  of  this  act,  at 
the  usual  period  of  appointing  parish  officers  in  every  year, 
and  shall  be  chosen,  one  by  the  incumbent  of  the  church  or 
chapel  for  the  time  being,  and  the  other  by  the  inhabitant 
householders  entitled  to  vote  in  the  election  of  churchwardens 
residing  in  the  district  to  which  the  church  or  chapel  shall 
belong,  and  of  any  extra-parochial  place  by  such  inhabitant 
householders  as  would  be  entitled  to  vote  in  the  election  of 

(0    [In  the  edition  of  Gibson's      (A)  [The  Panon's  Law,  p.  115.] 
Codex  (Oxford,  1761),  it  is  printed       (/)  [Prideaux,  Directions  to Cbnrch- 
^  one   thousand,    six   hundred    and    wanlens,  p.  30  ;   citing  8  Ed.  4,  6 ; 
eighty-eight,"  but  this  is  clearly  a    Finch,  1. 2,  c.  17;  13  Coke,  70  f.  See 
misprint  for  five  hundred.»£o.]  also  Lamb's  Office  of  Churdiwaident, 

8. 8.«^£o.] 
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churchwardens  if  such  extra-parochial  place  had  been  a  parish ; 
and  the  two  persons,  when  so  elected  churchwardens,  shall  ap- 
pear and  be  admitted  and  sworn  according  to  law,  and  shall 
collect  and  receive  the  rents  of  the  seats  and  pews,  and  pay  the 
stipends  or  salaries  appointed  by  the  commissioners  to  be  paid 
to  the  minister  and  clerk  of  and  belonging  to  the  churcn  or 
chapel  for  the  time  being,  and  also  shall  do,  perform  and  exe- 
cute all  lawful  acts,  matters  and  things  necessary  and  requisite 
for  and  concerning  the  repairs,  management,  good  order  and 
decency  of  behaviour  to  be  kept  and  observed  in  the  church  or 
chapel  by  the  congregation  thereof;  and  the  persons  so  to  be 
appointed  or  chosen  churchwardens  shall  continue  in  their  said 
office  until  others  shall  be  chosen  in  like  manner  in  their  stead ; 
and  all  the  persons  so  chosen  churchwardens  are  hereby 
authorized  and  empowered,  in  case  of  non-payment  of  the 
rents  of  the  seats  and  pews  of  the  churcH  or  chapel  for  which 
they  shall  be  appointed,  to  enter  upon  and  sell  the  same,  or 
else  to  sue  for  and  recover  the  same  by  action  or  actions,  for 
such  rents,  in  the  names  of  *  the  churchwardens  of  the  church 
or  chapel  of  [describinff  the  samelf  as  the  case  shall  or  mav 
require,  without  specifying  the  Christian  or  surnames  of  such 
churchwardens ;  and  no  such  action  shall  abate  by  reason  of 
the  death  or  removal  or  going  out  of  office  of  any  such  church* 
warden." 

[[By  sect.  74,  "  the  churchwardens  of  every  parish  in  which  Cborebirar- 
any  additional  chapel  shall  be  built  or  provided  under  any  of  pIIh.^*^^  ^^ 
the  provisions  of  this  act,  without  making  any  division  thereof  Jfowirchi-* 
into  separate  parishes  or  district  parishes,  shall  be  and  are  peiiabaUbe 
hereby  authorized  and  required  to  execute  and  do  all  such 
things  as  the  churchwardens  to  be  appointed  under  the  pro- 
visions of  this  act  are  authorized  and  required  to  do." 

[[And  by  stat.  59  Geo.  3,  c.  134,  s.  30,   "  In  every  district,  »  oeo.s,e. 
parish  or  division  of  any  parish  or  district,  chapelry  or  consoli-  *•*• 
dated  chapelry,  in  which  any  church  or  chapel  shall  be  built,  &*Sommu?' 
acquired  or  appropriated  under  the  provisions  of  the  said  ^ilJII've.try 
recited  act  or  this  act,  in  which  there  shall  not  be  a  distinct  'or  Manage- 
vestry  belonging  to  such  district  or  division,  a  select  vestry,  charchM.  '^ 
consisting  of  so  many  persons  as  shall  be  directed  by  the  com- 
missioners in  that  behalf,  shall  be  appointed  by  the  commis- 
sioners, with  the  advice  of  the  bishop  of  the  diocese,  out  of  the 
substantial  inhabitants  of  the  district  or  division,  or  district 
chapelry  or  consolidated  chapelry,  for  the  care  and  manage- 
ment of  the  concerns  of  the  church  or  chapel,  and  all  matters 
and  things   relating  thereto  ;    and  such  select  vestry  shall  gaeh  Vettry 
annually  elect  or  appoint  the  churchwarden  or  chapelwarden  c^Jf^'j' 
to  be  named  on  the  part  of  the  parish  or  chapelry,  and  shall  Cbapet  wnr. 
elect  new  members  of  such  vestry,  as  vacancies  may  arise  by  **'"'' 
death,  resignation  or  ceasing  to  inhabit  the  parish ;  and  proper 
pews  shall  be  assigned  and  provided  in  every  such  church  and 
chapel  for  the  use  of  the  church  or  chapel  wardens  therepf/' 
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[^See  also  similar  enactments  in  the  stat.  1  &  2  WiU.  4»  c« 
38,  s.  16,  respecting  the  appointment  of  churchwardens  for 
churches  or  chapels  built  by  private  individuals  under  the  pro- 
visions of  that  act,  but  the  election  is  to  be  by  the  incumbent 
and  the  pew  renters  (p).^ 

VESTRY. 
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I.  What  and  where  to  be  held. 

A  VESTRY,  properly  speaking,  is  the  assembly  of  the 
whole  parish  met  together  in  some  convenient  place,  for  the 
dispatch  of  the  afiairs  and  business  of  the  parish;  and  this 
meeting  being  commonly  held  in  the  vestry  adjoining  to,  or 
belonging  to  the  church,  it  thence  takes  the  name  of  vestry,  as 
the  place  itself  doth,  from  the  priest's  vestments,  which  are 
usually  deposited  and  kept  there  {q), 

[^A  town  hall  has  been  held  not  to  be  an  improper  place  to 
take  the  poll,  by  reason  of  its  being  private  property ;  and  where 
no  person  had  been  prevented  from  voting  on  that  account  (r). 

[^The  Ecclesiastical  Court  has  jurisdiction  ratione  tod  over 
the  proceedings  of  a  vestry  meeting  held  in  a  parish  church  (i). 

11.  Acts  regulating  Vestries ^  58  ^  99  Geo.  S. 

PThe  statutes  by  which  parish  vestries  are  regulated  are  the 
58  Geo.  S,  c.  69,  (slightly  altered  by  the  59  Geo.  8,  c.  85),  and 
the  1  &  S  Will.  4,  c.  60.  As  the  adoption  of  the  arrangements 
of  this  last  statute  is  in  no  case  compulsory,  and  as  it  has  no 
application  to  parishes  not  forming  part  of  a  city  or  town,  and 
not  having  more  than  800  rate-payers,  it  will  be  treated  of  at 
the  close  of  this  chapter  (0- 

rOn  the  3d  of  June,  1818,  was  passed  an  act  for  the  Regu- 
lation of  Vestries,  which  is  generally  called  Mr.  Sturges  Boume*s 
Act,  from  the  name  of  its  author,  and  which  enacts : 
58  Geo.  3,       [Sect.  1.  "  That  from  and  after  the  first  day  of  July  one  thousand 
c  69.  eight  hundred  and  eighteen,  no  vestry  or  meeting  of  the  inhabitants 

^^  ^■y*'    ^^  vestry  of  or  for  any  parish  shall  be  holden  until  public  notice 

(p)  rChitty's  Bum's  Justice,  6th  Geo.  3,  c.  12,  commopiv  called  the 

edit  vol.  i.  p.  686*.]  Select  Vestiy  Act,  whicii  empowen 

(q)  Par.  L.  c.  17.  parishes  to  establish  vestries  of  a  oer- 

\r)  [^iieeraad  Dononing  w.  Wood,  tain  description  for  &e  numagement 

1  Clurteis,  527|  and  eases  there  cited.]  of  the  poor,  and  for  this  pttrposa  thdr 

(t)  [  Wilson  V.  M*Math,  3  B.  &  A.  authonty  supersedes  that  of  the  ordi- 

241 ;  see  post,  s.  29  of  1  &  2  Will.  4,  nary  parish  officers;    but  Uiey  are 

c.  60,  for  the  place  of  meeting  fbr  themselves  subject  to  the  pow  kw 

parishioners  adopting  that  act.]  oommiasioneii.    Sea  4  A(  4  Will*  4, 

(0  [There  is  abo  a  statute  of  59  e.  76,  is.  21, 64.] 


■haH  baTe  been  giren  of  luoh  rettry,  and  of  the  place  and  hour  of   ^^^^ 
holding  the  same,  and  the  special  purpose  tihereof,  three  days  at 


the  least  before  the  day  to  be  appointed  ror  holding  such  vestry,  by  ^IS^^ . 
the  publication  of  such  notice  m  the  parish  church  or  chapel  on  f^^^'^'^' 
some  Sunday  during  or  immediately  after  divine  service,  and  by  chweh,  awi 
aflSxing  the  same,  fairly  written  or  printed,  on  the  principal  door  ci£  cE^f  n^r. 
such  church  or  chapel." 

[Sect  ».  *'  And  for  the  more  orderly  conduct  of  vestries,  be  it  yJ^Ji;^*^^' 
Airther  enacted,  That  in  case  the  rector  or  vicar  or  perpetual  curate  poiatcd; 
•hall  not  be  present,  the  persons  so  assembled  in  pursuance  of  such 
notice  shall  forthwith  nominate  and  appoint  by  plurality  of  votes,  to 
be  ascertained  as  hereinafter  is  directed,  one  of  the  inhabitants  of 
such  parish  to  be  the  chairman  of  and  preside  in  every  such  vestry; 
and  m  all  cases  of  equality  of  votes  upon  any  question  arising 
therein,  the  chairman  shall  (in  addition  to  such  vote  or  votes  as  he  to  havt  c«st- 
nay  by  virtue  of  this  act  be  entitled  to  give  in  right  of  his  assess-  ^s  ^^* 
ment)  have  the  casting  vote;  and  minutes  of  the  proceedings  and  Miniitcttob« 
resolutions  of  every  vestry  shall  be  fairly  and  distinctly  entered  in  Scnedf  *^ 
a  book  (to  be  provided  for  that  purpose  by  the  churchwardens  and 
overseers  of  the  poor),  and  shall  be  signed  by  the  chairman,  and  by 
such  other  of  the  inhabitants  present  as  shall  think  proper  to  sign 
die  same." 

[Sect.  9.  **  That  in  all  such  vestries  every  inhabitant  present,  ¥*^^ 
who  shall,  by  the  last  rate  which  shall  have  been  made  for  the  VmutIm. 
relief  of  the  poor,  have  been  assessed  and  charged  upon  or  in  re- 
spect of  any  annual  rent,  profit  or  value  not  amounting  to  fifty 
pounds,  shah  have  and  be  entitled  to  give  one  vote  and  no  more ; 
and  every  inhabitant  there  present,  who  shall  in  such  last  rate  have 
been  assessed  or  charged  upon  or  in  respect  of  any  annual  rent  or 
rents,  profit  or  value,  amounting  to  fifty  pounds  or  upwards  (whe- 
ther in  one  or  in  more  than  one  sum  or  cnarffe),  shall  have  and  be 
entitled  to  give  one  vote  for  every  twenty-five  pounds  of  annual 
rent,  profit  and  value  upon  or  in  respect  of  which  he  shall  have 
been  assessed  or  charged  in  such  last  rate,  so  nevertheless  that  no 
mhabitant  shall  be  entitled  to  give  more  than  six  votes ;  and  in 
cases  where  two  or  more  of  the  inhabitants  present  shall  be  jointly 
rated,  each  of  them  shall  be  entitled  to  vote  according  to  the  pro- 
portion and  amount  which  shall  be  borne  by  him  of  the  joint 
charge  *,  and  where  one  only  of  the  persons  jointly  rated  shall  attend, 
be  shall  be  entitled  to  vote  according  to  and  in  respect  of  the  whole 
of  the  joint  charge." 

[Sect.  4.  "  That  when  any  person  shall  have  become  an  inhabi-  inhabittnu 
tant  of  anv  parish,  or  become  liable  to  be  rated  therein,  since  the  ^pSSSL^i^^e 
making  of  ttie  last  rate  for  the  relief  of  the  poor  thereof,  he  shall  the  lut  iut« 
be  entitled  to  vote  for  and  in  respect  of  the  lands,  tenements,  and  °^^ 
property  for  which  he  shall  have  become  liable  to  be  rated,  and 
shall  consent  to  be  rated,  in  like  manner  as  if  he  should  have  been 
actually  rated  for  the  same." 

[Sect  5.  "  That  no  person  who  shall  have  refused  or  neglected  j25|Ji*^|Ji-. 
to  pay  any  rate  for  the  relief  of  the  poor,  which  shall  be  due  fiDm  mtat'Sr 
and  shall  have  been  demanded  of  him,  and*  shall  be  entitled  to  vote  fjJSJ^SjJ*** 
or  to  be  present  in  any  vestry  of  the  parish  for  which  such  rate  fromVeiuriet. 
shall  have  been  made,  until  he  shall  have  paid  the  same."  *f^ 

[Sect  6.  •'  That  as  well  the  books  hereby  directed  to  be  provided  iS^J^^ 
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and  kept  for  the  entry  of  the  proceedings  of  vestries,  as  all  former 
vestry  books,  and  all  rates  and  assessments,  accounts  and  vouchers 
of  the  churchwardens,  overseers  of  the  poor,  and  surveyors  of  the 
highways,  and  other  parish  officers,  and  all  certificates,  orders  of 
courts  and  of  justices,  and  other  parish  books,  documents,  writings 
and  public  papers  of  every  parish,  except  the  registry  of  marriages, 
baptisms  and  burials,  shall  be  kept  by  such  person  and  persons, 
and  deposited  in  such  place  and  manner,  as  the  mhabitants  in  vestry 
assembled  shall  direct;  and  if  any  person  in  whose  hands  or  cus- 
tody any  such  book,  rate,  assessment,  account,  voucher,  certificate, 
order,  document,  writing,  or  paper  shall  be,  shall  wilfully  or  negli- 
gently destroy,  obliterate  or  injure  the  same,  or  suffer  the  same  to 
be  destroyed,  obliterated  or  injured,  or  shall,  after  jeasonable  notice 
and  demand,  refuse  or  neglect  to  deliver  the  same  to  such  person 
or  persons,  or  to  deposit  the  same  in  such  place  as  shall  by  the 
order  of  any  such  vestry  be  directed,  every  person  so  ofiending, 
and  being  lawfully  convicted  thereof  on  his  own  confession,  or  on 
the  oath  of  one  or  more  credible  witness  or  witnesses,  by  and  before 
two  of  his  majesty's  justices  of  the  peace,  upon  complaint  thereof 
to  them  made,  shall  for  .every  such  offence  forfeit  and  pay  such 
sum,  not  exceeding  fifty  pounds,  nor  less  than  forty  shillings,  as 
shall  by  such  justices  be  adjudged  and  determined ;  and  the  same 
shall  be  recovered  and  levied  by  warrant  of  such  justices  in  such 
manner  and  by  such  ways  and  means  as  poor's  rates  in  arrear  are 
by  law  to  be  recovered  and  levied,  and  shall  be  paid  to  the  over- 
seers of  the  poor  of  the  parish  against  which  the  offence  shall  be 
committed,  or  to  some  of  them,  and  be  applied  for  and  towards  the 
relief  of  the  poor  thereof:  Provided  nevertheless,  that  every  person 
who  shall  unlawfully  retain  in  his  custody,  or  shall  refiise  to  deliver 
to  any  person  or  persons  authorized  to  receive  the  same,  or  who 
shall  obliterate,  destroy  or  injure,  or  suffer  to  be  obliterated,  de- 
stroyed or  injured,  any  book,  rate,  assessment,  account,  voucher, 
certificate,  order,  document,  writing,  or  paper  belonging  to  any 
parish,  or  to  the  churchwardens^  overseers  of  the  poor,  or  surveyors 
of  the  highways  thereof,  may  in  every  such  case  be  proceeded 
against  in  any  of  his  majesty's  courts,  civilly  or  criminally,  in  like 
manner  as  if  this  act  had  not  been  made." 

[Sect.  7«  "  That  all  provisions,  authorities  and  directions  in  this 
act  contained  in  relation  to  parishes,  shall  extend,  and  be  construed 
to  extend,  to  all  townships,  vills  and  places  having  separate  over- 
seers of  the  poor  and  maintaining  their  poor  separately,  and  that 
all  the  directions  and  regulations  herein  contained  in  regard  to 
vestries  shall  extend  and  be  applied  to  all  meetings  which  mav  by 
law  be  holden  of  the  inhabitants  of  any  parish,  township,  viu  or 
place,  for  any  of  the  purposes  in  this  act  expressed ;  and  that  the 
notices  by  this  act  required  to  be  given  of  every  vestry  may,  in 
places  in  which  there  is  or  shall  be  no  parish  church  or  chapel,  or 
where  there  shall  not  be  divine  service  in  such  church  or  chapel,  be 
given  and  published  in  such  manner  as  notices  of  the  like  nature 
shall  have  been  there  usually  given  and  published,  or  as  shall  be 
most  effectual  for  communicating  the  same  to  the  inhabitants  of 
every  such  parish,  township,  vill  or  place  respectivelv/' 

[Sect.  8.  <<  That  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  alter  the  time  of  holding  any  vestryi  parish 


or  town  meeting  which  is  by  the  authority  of  any  act  required  to    bbOm.*, 
be  holden  on  any  certain  day,  or  within  any  certain  time  in  such       ^  ^ 


act  prescribed  and  directed ;  nor  shall  any  thing  in  this  act  con-  ^S^^  '^ 
tained  extend  to  take  away,  lessen,  prejudice  or  affect  the  powers  proriio  for 
of  any  vestry  or  meeting  holden  in  any  parish,  township  or  place,  JJJJJlf'  ^**" 
by  virtue  of  any  special  act  or  acts,  of  any  ancient  and  special        ' 
usage  or  custom,  or  to  change  or  affect  the  right  or  manner  of 
voting  in  any  vestry  or  meeting  so  holden  («)." 

[Sect.  9.  *'  That  nothing  in  this  act  contained  shall  extend  to  any  jnd  for  Lou- 
parish  within  the  city  of  I^ndon." 

[Sect.  10.  "  That  nothing  in  this  act  contained  shall  extend  to  ^,f®*^' 
any  parish  in  the  borough  of  Southwark." 

^Sect.  11.  "  That  this  act  shall  extend  only  to  that  part  of  the  Aettoegcnd 
united  kingdom  called  England  and  Wales;   and  that  the  same  S^^d  '' 
shall  be  a  public  act,  and  be  judicially  taken  notice  of  as  such  by  pJibiH^Aet. 
all  judges,  justices  and  others,  without  specially  pleading  the  same. 

[[And  by  59  Geo.  3,  c.  85,  intituled  ''An  Act  to  amend  and  59  Geo.  3, 
correct  an  Act  of  the  last  Session  of  Parliament  for  the  Regu-      ^  ^* 
lation  of  Parish  Vestries  in  England/'  it  was  enacted, 

[Sect.  1.  "  That  from  and  after  the  passing  of  this  act,  any  per-  pcnounted 
son  who  shall  be  assessed  and  rated  for  the  relief  of  the  poor  in  <2  "^  ^^^> 
respect  of  any  annual  rent,  profit  or  value  arising  from  any  lands,  p^riSionen, 
tenements  or  hereditaments  situate  in  any  parish,  in  which  any  y^^JT?**'" 
vestry  shall  be  holden  under  the  said  recited  act,  although  sucn  eonlSg^ui^ 
person  shall  not  reside  in  or  be  an  inhabitant  of  such  parish,  shall  ^Jj^^^ 
and  may  lawfully  be  present  at  such  vestry,  and  such  person  shall  mcd. 
have  and  be  entitled  to  give  such  and  so  many  vote  or  votes  at  such 
vestry,  in  respect  of  the  amount  of  such  rent,  profit  or  value,  as  by 
the  said  act  any  inhabitant  of  such  parish  present  at  such  vestry 
might  or  ought  to  have  and  be  entitled  to  give  in  respect  of  such 
amount,  and  to  all  intents  and  purposes,  as  if  such  person  were  an 
inhabitant  of  such  parish,  any  thing  in  the  said  recited  act  to  the 
contrary  in  anywise  notwithstanding."  * 

[Sect.  2.  '*  That  in  all  cases  where  any  corporation  or  body  politic  cierk  or 
or  corporate  or  company  shall  be  charged  to  the  rate  for  the  relief  Agent  or  Cor^ 
of  the  poor  of  such  parish,  either  in  the  name  of  such  corporation  may  toIo  in* 
or  of  any  officer  of  the  said  corporation,  it  shall  and  may  be  lawful  J^H^  '^am 
for  the  clerk,  secretary,  steward  or  other  agent  duly  authorized  for  Vaine  or  tho 
that  purpose  of  such  corporation  or  body  politic  or  corporate  or  StSu*** 
company,  to  be  present  at  any  vestry  to  be  holden  in  the  said  parish 
under  the  said  recited  act ;  and  such  clerk,  secretary,  steward  or 
agent  shall  be  entitled  to  give  such  and  so  many  vote  or  votes  at 
such  vestry,  in  respect  of  the  amount  of  the  rent,  profit  or  value  of 
such  lands,  tenements  or  hereditaments,  as  by  the  said  act  any  in- 
habitant assessed  to  such  rate  present  at  such  vestry  might  or  ought 
to  have  and  be  entitled  to  in  respect  of  such  amount ;  any  thing  in 
the  said  recited  act  to  the  contrary  in  anywise  notwithstanding. 

[Sect.  3.  '* '  And  whereas  by  the  said  act  it  was  intended  to  be  bb  Geo.  a,  c. 
enacted  that  no  person  should  be  present  at  or  vote  at  any  vestry  <">*  ••s* 

(tt)  [See   Campbell  v.  Mound,  1     Paddington  (5  Geo.  4,  c.  cxzvi.)  did 
Nev.  &  Per.  558,  in  which  it  was    not  exempt  it  from  this  act.— £d.] 
held  that  the  local  parochial  act  of 
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who  ehould  have  refused  to  pny  any  assessment  that  had  become 
due  and  had  been  demanded  of  such  person,  but  the  word  ^^and" 
was  by  mistake  so  inserted  in  the  said  act,  as  to  make  the  same  ia 
that  respect  ambiguous  :'  Now,  to  rectify  such  mistake,  be  it  further 
enacted,  That  no  person  who  shall  have  refused  or  nedected  to  pav 
any  rate  for  the  relief  of  the  poor  which  shall  be  due  from  and  shaU 
have  been  demanded  of  him,  shall  be  entitled  to  vote  or  to  be  pre- 
sent in  any  vestry  of  the  parish  for  which  such  rate  shall  have  been 
made,  until  he  shall  have  paid  the  same ;  nor  shall  any  such  derk, 
secretary,  steward  or  agent  be  entitled  to  be  present  or  to  vote,  nor 
shall  be  present  or  vote,  at  any  vestry  in  such  parish,  unless  aU  rates 
for  the  relief  of  the  poor,  which  shall  have  been  assessed  and  charged 
upon  or  in  respect  of  the  annual  rent,  profit  or  value,  in  right  of 
which  any  such  clerk,  secretary,  steward  or  agent  shall  claim  to  be 

S resent  and  vote,  which  shall  be  due,  and  which  shall  have  been 
emanded  at  any  time  before  the  meeting  of  such  vestry,  shall  have 
been  paid  and  satisfied." 

5 The  1  Vict.  c.  45,  passed  on  the  12th  of  July,  1837,  par- 
y  repeals  sects.  1  &  7  of  the  foregoing  act,  enacting  by 
sect.  2,  that  all  *'  such  proclamatioos  or  notices  as  have  here- 
tofore been  made  or  given  in  the  church  or  chapel  of  any  parish 
or  place,  or  at  the  door  of  any  church  or  chapel,  be  affixed  on 
or  near  to  the  doors  of  all  the  churches  and  chapels  within  such 
parish  or  place ;"  and  by  sect.  3,  such  notice  must,  previously 
to  its  being  affixed,  have  been  signed  by  a  churchwarden  of  the 
church  or  chapel,  or  by  the  rector,  vicar  or  curate  of  such  parish, 
or  by  an  overseer  of  the  poor  of  such  parish,  and  must  be  affixed 
on  or  near  to  the  principal  door  of  such  church  or  chapel  (t;). 

[[With  respect  to  the  application  of  the  3rd  section  of  58 
Geo.  3,  c.  69,  to  a  parish  where  the  poor  rates  had,  according 
to  ancient  custom,  been  always  assessed  without  r^ard  to  the 
annual  value  of  property  in  the  pari8h,'but  according  to  the 
supposed  ability  of  the  party  assessed,  it  was  held,  that  persons 
so  rated  were  not  entitled  to  the  benefit  conferred  by  ttiis  sec- 
tion as  to  the  plurality  of  votes,  although  assessed  in  respect  of 
property  exceeding  the  annual  value  of  60/.  (x) ;  and  where 
under  a  deed  of  feoffinent  certain  lands  were  granted  to  four- 
teen feofifees  for  the  maintenance  of  a  schoolmaster  to  instruct 
the  children  of  all  the  inhabitants  of  a  parish,  and  it  was  pro- 
vided that  no  act  concerning  the  lands  should  be  done  but  in 
a  vestry  or  meeting  of  the  feofiees,  and  ten  at  least  of  the  in- 
habitants of  the  pariah  which  should  be  vestrymen  and  not 
feofifees,  in  a  vestry  to  be  held  by  them,  and  a  power  of  removal 
of  the  schoolmaster  was  given,  so  that  it  was  with  the  consent 
and  agreement  of  the  feofifees  and  vestrymen,  or  the  major  part 


(«)  [See  this  ttatute  printed  under 
9^h\U  fmmii9,  vol.  ui.  p.  274.-. 
Ai  to  the  kind  of  notice  which  mutt 
be  nven,  oitfe  n^,  €|lirr|  [ISotS.] 
In  the  recent  case  of  Warner  y.Gater, 
a  notice  "for  making  a  church-rate 


and  other  puiposee,"  was  held  luffi- 
cient  to  iuetify  a  rate  for  the  conse- 
cration of  a  church  under  tiie  Church- 
Building  Acta,  2  Curteia.  218.— >Ed.1 
(')  (ifightingaUr.  AI«nM(,3  D. 
&R.649;  2B.&;C.313.] 


of  them  which  should  be  assembled  in  wtBtry,  so  always  as  there 
should  be  ten  at  least  of  the  yestrymen  which  were  not  feoffees 
vote  at  the  holding  of  the  vestry  in  which  the  putting  away  of 
any  schoolmaster  should  be  agreed  upon ;  it  was  held,  that  in 
the  execution  of  the  power  of  removal  of  the  masteri  the  votes 
were  to  be  taken  per  eapiia,  and  not  according  to  the  provisions 
of  68  Geo*  3,  c,  59  (y)*  By  a  local  act  the  inhabitants  of  the 
parish  of  C.  paying  church  and  poor  rates  were  empowered  to 
elect  guardians  of  the  poor,  ana  it  was  held,  that  the  proviso 
in  the  68  Geo.  3,  c.  69,  s.  8,  did  not  except  the  parish  of  C. 
from  its  operation,  as  it  required  a  peculiar  constitution  to  bring 
a  vestry  within  the  exception  specified  in  that  act  (z). — Ed.]] 

Outdwellersy  occupying  land  in  the  parish,  have  a  vote  in 
the  vestry  as  well  as  the  inhabitants  (a). 

Anciently,  at  the  common  law,  every  parishioner  who  paid  who  thtu 
to  the  church  rates,  or  scot  and  lot,  and  no  other  person,  ^^ 
had  a  right  to  come  to  these  meetings ;  but  this  must  not  be 
understood  of  the  minister,  who  hath  a  special  duty  incumbent 
on  him  in  this  matter,  and  must  be  responsible  to  the  bishop 
for  his  care  herein ;  and  therefore  in  every  parish  meeting,  be 
presides  for  the  regulating  and  directing  this  affair ;  and  this 
equally  holds  whemer  he  be  rector  or  vicar  (b). 

[[The  right  of  the  minister  to  preside  at  a  meeting  of  his 

J)ari8hioners  seems  to  have  been  unquestioned  law  since  the 
earned  decision  of  Sir  J.  NichoU  in  Wilson  v.  Macmath  (c) ; 
but  the  minister  is  not  an  essential  part  of  the  vestry  {d). — En.]] 

E.,  11  Geo.  1,  PhiUybroum  v.  Ryland(e).  The  plaintiff  Hiodering 
brought  a  special  action  upon  the  case  for  excluding  him  from  metuoc  ^^^ 
the  vestry  room,  and  upon  demurrer  the  court  made  no  diffi- 
culty but  that  such  an  action  was  maintainable ;  however,  in 
this  case,  they  gave  judgment  for  the  defendant,  it  not  being 
averred  that  the  parish  had  any  property  in  this  room,  or  right 
to  meet  there ;  so  that  for  aught  appears,  it  might  be  the  de- 
fendant's own  house,  and  then  he  might  let  in  whom  he  pleased, 
and  refuse  the  rest. 

And  when  tliey  are  met,  the  major  part  present  will  bind  the  Majority  eon- 
whole  parish  (/);  JTand  it  should  seem,  from  the  obiter  dicta  of  *  ""^*' 
the  Court  of  the  Exchequer  Chamber  in  the  Braintree  case, 
that  there  are  cases  in  which  the  vote  of  a  minority  might  bind 
the  parishioners  (^). 

[["There  is  no  doubt  of  the  law"  (says  Lord  Denman), "  that  How  Vot€§ 

(5^)   lAlt.'Gen.   r.  Wilkmton,  7  D.  58— Ed.]                                     *'^*"- 

Moore,  187;  3  B.  &  B.  266.]  (d)   [Mawley  v.  Barbet,  2  Esp. 

(m)  IRes  y.  Clerkenwellf  3  Nev.  &  687,  Kenyon.] 
M.  41 1 ;  1  Add.  &  EU.  31 7.]  (e)  1  Str.  624 ;  [2  L.  Raym.  1388 ; 
(a)  [JohnB.  19.]  Vin.  Abr.  Vestry  (A  3) ;  see  also  Dob- 
lb)   [Par.  L.  c.  17.1  ton  v.  Fu$tey,  5  M.  &  P.  1 12 ;  7  Bing. 
(c)  3  PhlU.  67;  3  B.  &  Aid.  244,  305.] 
note  (6);     Baker  and  Downing  v.  (/)  Wats,  c.39;  [Vin.  Abr.  Vestiy 
Wood,  1  Curteis.  522;  see  alsu  the  (A  1);  C/uftoit v. CAcrry,  2  Phiil 380.] 
recent  case  of  &  v»  i>'0!|f/jr,  4  Fi  &  (g)  [See  that  judgment,  ante,  388  c. 
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the  rate  payers  in  the  vestry  are  to  elect,  and  that  if  a  poll  be 
demanded,  it  should  be  kept  open  for  all  qualified  persons  (A)." 
It  should  be  here  remarked,  that  where  a  statute  directs  an 
election  by  poll,  the  poll  may  be  taken  from  the  holding  up  of 
the  electors'  hands.  But  if  the  tellers  appointed  to  take  the 
numbers  differ,  and  a  poll  is  demanded  and  refused,  the  court 
will  grant  a  mandamus  to  enter  an  adjournment  of  the  election 
meeting,  and  to  proceed  to  complete  the  election  (t).  A  person 
not  present  at  the  show  of  hands  may  vote  at  a  poll  subsequently 
taken  (k) ;  nor  is  it  any  impeachment  of  the  validity  of  the  pro- 
ceedings at  an  election  that  the  chairman  ordered  a  poll  without 
first  taking  a  show  of  hands ;  of  course  under  58  Geo.  3,  e.  69, 
a  show  of  hands  would  be  no  criterion  of  the  number  of  votes  (/). 
But  where  a  vestry  having  by  show  of  hands  passed  a  resolution 
directing  an  illegal  application  of  some  charitable  fiands,  and  a 
poll  having  been  demanded  of  the  persons  presiding  at  thevestiy 
and  not  granted,  the  court  refiised  a  rule  for  a  mandamus  to 
compel  such  persons  to  grant  a  poll,  observing  that  it  ought 
not  to  grant  a  mandamus  for  the  purpose  of  putting  it  to  the 
vote  whether  a  breach  of  trust  should  be  committed  (m). — Ed*]] 


I  lit  Power  of  adjourning  Vestries. 

Adjo«r.i.c.  ip^  9  Geo.  2.  Stouffhton  v.  Reynolds  (n).  Adjudged,  that 
the  right  of  adjourning  the  vestry  is  not  in  the  minister  or 
any  other  person  as  chairman,  nor  in  the  churchwardens^  but 
in  the  whole  assembly,  where  all  are  upon  an  equal  footing, 
and  the  same  must  be  decided  (as  other  matters  there)  by  a 
majority  of  votes. 

TThe  whole  law  upon  this  subject  is  exhausted  in  a  recent 
judgment  delivered  by  Sir  Herbert  Jenner  in  the  Court  of 
Arches,  during  the  course  of  which  the  doctrine  laid  down  in 
Stoughton  v.  Reynolds  was  fiiUy  discussed  in  the  case  of 
Baker  and  Downing  v«  fVood{o).  The  notice  was  as  follows : 
"  Notice  is  hereby  given,  that  a  meeting  of  the  inhabitants  in 
vestry  of,  and  for  this  pariah,  will  be  holden  in  the  vestry  of 
St  Thomas's  Church,  at  11  o'clock  in  the  forenoon  of  Thurs- 
day, the  25th  of  September  instant,  for  the  purpose  of  ex- 
punging an  irregular  and  improper  entry  made  in  the  vestry 
order  book  at  a  meeting  held  on  the  7th  day  of  August  last, 
and  for  the  purpose  of  granting  the  churchwardens  a  levy  of 
tenpence  in  the  pound.    If  a  poll  be  demanded,  the  meeting 


(h)  lR^,y.  St,  Mary,  Lambeth,  (t)  IR^.y.  Rector  of  Birmindkam, 

3  Nev.  &  P.  416.]  7  Ad.  &  EU.  254;  Reg.  v.  St.  Mary, 

(i)  IRex  T.  Veitrymen  and  Vettty  Lambeth,  8  Ad.  k  £11.  356.] 

Clerki  of  the  Parith  of  St.  Luke's,  -     (m)  TRex  v.  Churchwardau  of  St. 

Middletex,  2  Nev.  &  M.  464.]  Saviour\  Southwark,  1  Ad.  &  £11. 

(jk)  ICampbeU  v.  Mound,  5  Ad.  &  381 ;  3  Nev.  &  M.  879.] 

£1.  865 ;  1  N.  &  P.  558.]  (n)  2  Str.  1045. 

(o)  [1  QwMm,  552.] 


will  be  immediately  adjourned  to  the  town  hall,  and  the  poll  Jj!^'^' 
will  commence  forthwith,  and  be  kept  open  till  4  o'clock  in  ^  "*' 
the  afternoon  of  the  said  25th  of  September;  and  the  polling 
will  be  continued  at  the  town  hall  aforesaid  from  the  hours 
of  10  in  the  forenoon  of  Friday,  the  26th  of  September,  to  the 
hour  of  4  in  the  afternoon  of  the  same  day ;  and  again  at  the 
same  place  from  the  hour  of  10  in  the  forenoon  till  the  hour  of 
12  at  noon,  on  Saturday,  the  27th  day  of  September,  when 
the  poll  will  finally  close."    The  judge  said : — 

\^"  The  validity  of  the  rate  is  not  questioned  on  the  usual 
grounds  of  objection  to  church  rates,  it  is  not  alleged  that  the 
rate  required  was  not  necessary ;  nor  that  there  is  any  excess 
in  the  amount  of  the  rate,  although  the  sum  to  be  collected 
was  considerable,  being  upwards  of  nine  hundred  pounds ; 
it  is  not  stated  that  there  is  any  inequality  of  assessment,  nor 
that  the  purposes  for  which  the  rate  was  made  were  those  to 
which  a  church  rate  cannot  properly  be  applied,  and  no  ob- 
jection is  taken  as  to  a  want  of  due  specification  of  the  purpose 
for  which  the  meeting  was  called :  indeed,  it  was  contended  in 
the  argument  that  the  notice  was  too  specific,  that  the  church- 
wardens had  no  right  to  fix  tenpence  in  the  pound  as  the 
amount  of  the  rate ;  that  all  they  had  to  do  was  to  call  a 
meeting,  and  to  leave  the  parishioners  to  determine  the  amount 
of  the  rate.  But  this  is  an  objection  which  cannot  be  insisted 
on,  for  it  was  nothing  more  than  an  intimation  of  the  church- 
wardens of  the  amount  of  rate  which  would  be  required, 
leaving  it  to  the  vestry  to  determine  whether  the  amount 
should  be  reduced  to  sevenpence  or  any  smaller  sum.  So 
with  regard  to  the  objection  as  to  that  part  of  the  notice  for 
expunging  the  entry  irregularly  and  improperly  made  in  the 
vestry  book ;  if  the  impression  on  their  minds  was  that  the 
proceeding  was  irregular  and  improper,  it  might  be  necessary 
that  notice  should  be  given  in  the  church ;  and  considering 
the  circumstances  of  the  case, — the  room  being  filled,  and 
there  being  individuals  in  the  churchyard  who  could  not  get 
access  to  the  room  to  express  their  sentiments  by  a  show  of 
hands,  —  my  opinion  is  that  they  justified  the  chairman  in  the 
course  he  took  on  that  occasion. 

[['*  Having  stated  that  the  objections  to  the  validity  of  this 
rate  are  not  the  usual  objections  in  questions  of  this  descrip- 
tion, that  no  objection  has  been  made  on  the  grounds  I  have 
stated,  the  court  may  assume  that  the  rate  was  proper  in 
itself,  in  its  amount,  in  the  manner  in  which  it  was  proposed, 
and  as  to  the  persons  firom  whom  it  was  to  be  collected.  Un- 
der these  circumstances,  undoubtedly  the  rate  comes  before 
the  court  under  circumstances  peculiarly  favourable  to  it,  and 
it  would  be  the  wish  of  the  court,  not  less  than  its  du^,  to 
support  it,  unless  the  party  opposing  it  can  show  such  grounds 
of  opposition  as  should  render  it  impossible  for  the  court  to 
do  so:   and  it  is  admitted  that  the  party  opposing  the  rate 


Powtr^      stands  on  his  strict  right  of  law,  and  that  he  is  not  entitled  to 
""^    *'    any  favourable  consideration. 

^"  What  then  are  the  grounds  on  which  the  rate  b  im* 
pugned?  The  grounds  which  I  collect  from  the  argument 
which  has  been  addressed  to  the  court,  are  these :  first,  that 
the  chairman  adjourned  the  poll  without  any  legal  authority ; 
secondly,  that  the  place  to  which  it  was  adjourned  was  private 
property,  to  which  the  parishioners  and  inhabitants  of  the 
town  of  Dudley  had  no  legal  right  of  access,  and  was,  there* 
fore,  an  improper  place ;  and,  thirdly,  that  the  time  fixed  for 
the  duration  of  the  poll  was  insufficient  with  reference  to  the 
number  of  persons  entitled  to  vote ;  and  on  all  or  some  of 
these  grounds,  it  is  contended  that  the  rate  is  invalid. 

\^^'  Before  the  case  was  ripe  for  determination  before  the 
court,  other  objections  had  been  urged,  both  in  plea  and  in 
argument,  in  this  court.  It  was  stated  as  a  ground  of  objec- 
tion to  the  rate,  that  only  those  persons  were  entitled  to  vote 
who  were  present  in  the  vestry  room  when  the  show  of  hands 
was  called  for ;  that  the  voting  should  not  be  according  to  the 
value  of  the  property,  but  according  to  numbers ;  these  and 
other  minor  objections,  the  whole  of  which  were  abandoned 
subsequently  (being  disposed  of  during  the  progress  of  the 
cause,  by  the  decision  in  Maunde  against  Campbell  (o),  re- 
ferred to  in  the  argument),  it  is  not  necessary  for  the  court 
particularly  to  notice. 

\^"  The  first  objection,  then,  is  to  the  adjournment  of  the 
poll,  which,  it  is  admitted,  took  place  without  the  opinion  of 
the  vestry  having  been  taken  upon  it ;  and  the  case  of  Stoughr 
ton  V.  Reynolds  (p),  reported  in  Fortescue  and  Strange's 
Reports,  and  in  Cases  temp.  Lord  Hardwicke,  has  been  relied 
on,  as  showing  directly  that  the  power  of  adjourning  a  vestry 
meeting  is  not  in  the  chairman  of  the  meeting,  but  in  the 
whole  body  of  the  vestry ;  and  it  appears  from  what  was  said 
by  Lord  Hardwicke  and  the  other  judges,  that  the  Court  of 
King's  Bench  was  of  opinion  under  the  circumstances  of  the 
case,  that  the  chairman  had  no  such  right  as  he  had  assumed 
on  that  occasion.  But  in  order  to  see  the  full  effect  of  that 
decision,  the  circumstances  of  that  case  must  be  considered ; 
and  it  will  appear,  that  they  are  as  far  removed  firom  the  cir- 
cumstances of  the  present  case  as  can  be  well  conceived. 

[[''  I  will  refer  to  the  case  as  reported  by  Fortescue,  because 
it  has  been  stated  that  Lord  Hardwicke's  opinion  was  more 
strongly  expressed  in  that  Report  than  in  Strange,  and  in  the 
Report  of  Cases  in  the  time  of  Lord  Hardwicke. 

1^"  The  declaration  set  forth  that  the  plaintiff,  being  an  in- 
habitant of  the  parish  of  All  Souls,  Northampton,  was  chosen 
churchwarden,  and  ofifered  himself  to  Dr.  Reynolds,  chan- 
cellor of  the  diocese,  to  be  admitted  to  the  office,  and  the 

(o)  [1  Ner.  &  Pbr.  664.1 

0»)  [Fortweiie^  16$;  a  Stnnge^  I0i5;  Qmntm^  Haid.  274^] 


chancellcv  reflised  to  admit  him.  Mr,  Stoughton  thereupon  Powtr  or 
moved  for  a  fnandamus  to  the  chancellor  to  admit  him  to  the  ^<^°"'°i' 
officei  and  the  chancellor  returned  to  the  mandamus,  that  he 
considered  the  plaintiff  was  not  chosen  churchwardeni  but 
another  person.  The  action  was  brought  for  a  false  retumj 
and  a  special  verdict  was  found  to  this  effect:  That  in  the 
parish  of  All  Soulsj  the  vicar  has  immemorially  had  the  nomi* 
nation  of  one  of  the  churchwardens ;  that  the  time  appointed 
for  choosing  churchwardens  was  a  day  in  Easter  week,  1734j 
when  the  vicar  nominated  Mr.  Lowlk,  and  the  parishioners 
the  plaintiff;  that  in  the  Easter  week  following,  in  the  year 
1735,  the  vicar  chose  the  same  person,  and  upon  a  dispute 
arising,  whether  the  parishioners  could  choose  the  plaintLSf 
Stoughton  a  second  time,  the  vicar  adjourned  the  assembly 
till  the  next  morning,  but  that  part  of  the  parish  who  were  for 
the  plaintiff  staid  behind  and  elected  him;  and  the  other  party 
assembling  next  day,  elected  another  person,  and  the  question 
was,  whether  the  vicar,  who  presided,  was  at  liberty,  ex  mero 
motu,  to  a^ioum  the  election  of  churchwardens  without  any 
previous  notice  or  the  consent  of  the  meeting,  and  after  the 
persons  present  at  the  meeting  had  elected  a  churchwarden,  to 
proceed  without  notice  to  elect  another  churchwarden  the  next 
mominff* 

\^"  Most  undoubtedly,  in  such  circumstances,  there  is  no 
auSiority  for  the  power  assumed  and  exercised  by  the  chair- 
man  in  that  case ;  it  was  calculated  to  put  an  end  to  the  privi- 
lege possessed  by  the  parishioners,  of  electing  a  person  for 
churcnwarden,  and  to  put  a  stop  to  all  discussion  at  a  meeting 
called  for  the  purpose  of  election. 

P*  In  decicung  the  question  in  that  case.  Lord  Hardwicke 
delivered  an  opinion  very  strongly ;  that,  even  supposing  the 
vicar  had  a  power  of  presiding  (that  point  has  been  settled 
since)  (q),  it  did  not  follow  that  he  had  a  power  of  a^ouming 
the  meeting,  and  that  the  adjournment  was  void.  And  the 
other  judges,  Mr.  Justice  Page  and  Mr.  Justice  Lee,  deli- 
vered the  same  opinion  as  Lord  Hardwicke.*  Mr.  Justice  Lee 
said :  *  The  parson  has  a  right  of  sitting  from  his  freehold  in 
the  church ;  but  I  do  not  think  that  can  any  ways  give  him  a 

S eater  right  or  authority  than  any  of  the  other  members  of 
e  assembly ;  and  it  is  a  rule  in  law,  that  the  maior  part  in 
all  elections  have  the  right  of  determining  for  tnemselves.' 
So  that  the  decision  in  that  case  comes  to  this,  that  the  chair- 
man or  vicar  has  no  right,  under  the  circumstances  which  have 
been  stated,  ex  mero  motUt  to  a^ourn  a  vestry  meeting  whilst 
the  business  of  the  vestry  meeting  is  in  progress. 

[^"  Tke  King  v.  the  Commissary  of  the  Bishop  of  Wif^ 
Chester  (r),  is  an  authority  for  showing  (for  that  is  tne  effi^t  of 

mWUm  V.  M'Math,  8  Fhai.  67;  3  B.  &  Aid.  244,  iiot6(6>] 
r  East,  673.] 
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Power  or  the  case)  that  where  there  is  no  regular  presiding  officer,  the 
Adjoarning.  regulation  of  the  meeting  devolves  on  the  whole  body,  and 
that  in  the  absence  of  the  vicar,  the  churchwarden  is  not  en- 
titled to  preside.  To  the  extent  to  which  this  case  goes,  it 
supports  the  authority  of  the  case  of  Stoughton  and  Reynolds; 
that  the  chairman,  as  such,  has  not  the  power  to  adjourn  the 
vestry  at  any  time  and  under  any  circumstances  he  may  think 
proper.  Another  effect  of  this  case  the  court  will  refer  to  by 
and  by ;  but  one  effect  of  the  case  is  to  show,  that  where 
there  is  no  regular  presiding  officer,  the  adjournment  devolves 
on  the  meeting,  and  not  on  the  chairman. 

\^"  Considering  the  nature  of  these  decisions,  and  the  cir- 
cumstances of  the  cases,  the  question  is  whether  they  are 
applicable  to  the  present,  and  whether  there  are  not  many 
material  distinctions  between  these  cases  and  that  which  the 
court  has  under  its  consideration. 

\^"  Without  relying  on  my  own  judgment  in  this  particular, 
it  does  seem  to  me  that  the  question  has  already  been  decided 
by  the  Court  of  Kin^*s  Bench,  in  a  case  which  has  been  cited 
in  the  argument  as  the  Manchester  case  (s\  which  seems  to 
me  to  run  on  all  fours  with  the  present  case. 

\^''  In  the  case  now  before  the  court,  the  notice  for  calling 
the  vestry  in  the  parish  of  Dudley,  on  the  25th  of  September, 
was  (I  believe  it  has  been  stated  in  the  argument)  copied  from 
the  notice  in  that  case,  and  considering  the  decision  in  that 
case  as  a  precedent  for  their  direction,  the  churchwardens  and 
vicar  of  Dudley  governed  themselves  according  to  that  case, 
and  followed  its  provisions  as  exactly  as  the  nature  of  the  cir- 
cumstances would  permit ;  and,  in  sA\  the  subsequent  proceed- 
ings,  conformed  with  what  had  been  there  decided ;  and  the 
oiuy  distinction  I  find  between  that  case  and  the  present  is, 
that  the  former  was  for  the  election  of  a  churchwarden,  where- 
as the  present  was  for  the  making  of  a  church  rate.  JSut  this 
does  not  make  any  real  difference  between  the  two  cases,  the 
principles  which  it  is  proper  to  follow  in  respect  to  making  a 
church  rate,  will  be  found  to  be  the  same  as  those  which  ap- 
ply to  the  election  of  churchwardens ;  and  all  the  conditions  in 
respect  to  the  conduct  of  the  poll,  and  the  course  of  the  pro- 
ceedings in  an  election  of  a  cnurchwarden,  are  equally  appli- 
cable to  a  poll  in  the  question  of  a  church-rate. 

\^"  What  then  were  the  circumstances  of  that  case  ?  A  rule 
had  been  obtained,  calling  on  the  Archdeacon  of  Chester,  to 
show  cause  why  a  mandamus  should  not  issue,  calling  upon 
him  to  swear  in  certain  persons  as  churchwardens  of  Man- 
chester, on  the  grounds  that  they  were  duly  elected ;  that  the 
meeting  at  which  their  election  took  place  was  illegally  ad- 
journed, and  that  a  poll  subsequently  taken  was  not  duly 
taken. 

(i)ineKingv.  The  ArduLqf  Chester,!  AM. 8em.H2;  3 l^ev,8tM. 413.'] 
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[[''  No  case  can  be  more  clear  and  direct  in  its  application  to  Power  ..r 
the  present  case  than  this."  Adjo«r«io|. 

[[The  question  of  the  requisite  time  for  duration  of  the  poll 
was  also  much  discussed  in  the  course  of  his  judgment.  As 
785  persons  were  the  greatest  number  proved  to  have  voted  on 
any  occasion,  the  judge,  regretting  that  a  longer  period  had 
not  been  allowed,  held  that  1 1  hours  was  a  sufficient  time  if 
due  diligence  had  been  used  for  taking  the  poll,  observing :  — 

\^"  These  two  points  being  disposed  of,  the  onlv  question  is, 
whether  the  tifne  allowed  tor  the  poll  was  sufficient ;  and  I 
confess  this  is  the  only  part  of  the  case  on  which  I  have  felt 
any  real  difficulty.  It  is  not  very  easy  to  determine  what 
time  should  be  allowed  so  as  to  give  every  person  entitled  to 
vote  an  opportunity  of  recording  his  vote ;  and  all  that  can  be 
said  is,  that  where  no  custom  exists,  a  reasonable  time  should 
be  given,  and  which  I  consider  is  the  result  of  the  Winchester 
case(t)f  which  I  have  adverted  to  already.  But  it  can  hardly 
be  said  that  it  was  decided  that  the  time  allowed  in  that  case 
was  only  a  reasonable  time  for  polling  one  hundred  and  eighty 
voters.  One  hundred  and  eighty  persons  only  were  entitled 
to  vote,  and  it  cannot  be  contended  that  the  result,  of  that  case 
is,  that  the  whole  of  the  time  was  necessary  for  them  to  record 
their  votes.  The  question  was  not  as  to  the  time  solely,  and 
it  was  decided  that  tnat  was  a  question  of  custom.  Mr.  Jus- 
tice Le  Blanc  says :  —  'If  there  had  been  no  custom,  there 
would  have  been  a  difficulty  in  the  case ;  but  if  there  be  a  cus- 
tom to  conclude  the  poll  at  a  certain  time,  that  being  a  reason- 
able time,  the  voters  must  tender  their  votes  within  it :  and 
this  is  fit  to  be  tried.*  And  Lord  Ellenborough,  after  stating 
that  the  custom  was  a  sufficient  foundation  for  the  court  to 
go  upon,  observes,  that  if  there  were  no  custom,  there  must  be 
some  limit,  if  the  limit  were  assigned  by  a  competent  authority, 
and  were  in  itself  reasonable.  '  Now  putting  out  of  question 
the  resolution  of  the  vestry  on  the  first  day  to  determine  the 
election  at  four  o'clock  on  the  evening  of  the  second  day,  it 
still  appears  that  for  two  hundred  years  past  there  has  been  no 
instance  of  an  election  of  churchwarden  continuing  beyond 
four  o'clock  on  the  second  day :  I  see  noticing  unreasonable 
in  that  limit'  There  then  the  time  of  the  determination  of  the 
poll  was  previously  fixed  at  four  o'clock  of  the  second  day, 
and  it  appeared  that  in  no  instance  had  the  election  continued 
beyond  that  period  for  two  hundred  years  past,  and  this  was 
held  to  be  a  reasonable  time,  not  with  reference,  I  apprehend, 
to  the  number  of  voters,  one  hundred  and  eighty ;  but  alto- 
gether, with  reference  to  the  custom,  and  a  mandamus  was 
directed  to  issue  in  that  case.  I  cannot,  therefore,  consider 
that  this  case  determines  anything  more  than  that  where  a 
custom  prevails,  the  custom  shall  rule ;  but  where  there  is  no 

(0  \The  King  v.  The  Commmary  of  the  Comistorial  and  EpiKopal  Omrt 
of  the  BUhop  o/Winffhcster,  7  East,  573.] 

VOL.  I.  0  0 


416  r  Ci^utcfitDataeniS  [;<inl»  WltfittK^^ 

custom^  that  a  reasonable  time  should  be  allowedHBor  persons 

to  give  their  votes," 

Generei  C^^^  ^^^  ^^^  dowii  in  this  casc  is  cbnfirm^d  aiid  eiftended 

TnttLnt  oV  ^y  ^^^  recent  decision  of  the  Queen  s  Bench  in  I%e  Queen  v* 

iheVeatry.    iyOyly{o\    It  is  there  said  that  the  president  of  th^testry 

has  authority  to  regulate  the  whole  of  the  woeeedings ;  to 

decide  on  what  they  shall  be,  so  as  to  insure  tne  toters  <xf  the 

parish  a  reasonable  time  to  vote ;  to  adjourn  the  poll^  i£  he 

thinks  fit,  and  to  do  all  necessary  acts  on  his  bwp  responsibility, 

being  amenable  for  the  propriety  of  his  conduct  to  a  court  of 

justice. — Ed.]] 

Entry  of  Acts      And  to  prevcut  disputes,  it  may  be  convenient,  that  every 

™*^^*  vestry  act  be  entered  in  the  parish  book  of  accounts ;  and  that 

every  man's  hand  consenting  to  it  be  set  thereto  (^)»  . 
Clerk.  The  vestry  clerk  is  chosen  by  the  vestry ;  and  he  acts  as 

register  or  secretary  thereto,  but  hath  no  vote:  andhisbu^ess 
is,  to  attend  at  all  parish  meetings,  and  to  draw  up  and  copy 
all  orders  and  other  acts  of  the  vestry,. and  to  give  out  copies 
thereof  when  necessary:  and  therefore  he  hath,  the  custody  of 
all  books  and  papers  relating  thereto  (^)« 

But  his  office  is  not  such  for  which  maridamug  wiSL  lie, 
though  perhaps  thq  vestry  clerk  may  have  that  writ  to  compel 
those  wno  have  the  custody  of  the  parish  books  to  deliver 
them  to  him  (r). 
Beadle.  The  beadle  (in  the  saxon  hydel,  from  beodan^  to  bid)  Is 

chosen  also  by  the  vestry ;  and  nis  business  is  to  attend  Ae 
vestry,  to  give  notice  to  the  parishioners  when  and  where  it  is  to 
meet,  and  to  execute  its  orders  as  theur  messenger  or  servant  (s). 

IV.  Select  Vestries. 

seieetVeKry.  Selcct  vestrics  ^secm  to  have  grown  from  the  pcsctioe  of 
choosing  a  certain  number  of  perspns  yearly,  to  pianage  thi? 
concerns  of  the  parish  for  that  year ;  wl^ch  by  dc^pieM  came 
to  be  a  fixed  method,  and  the  parishioners  lost  not  only  their 
right  to  conciu"  in  the  public  management  as  oft  aa  tlu^y  would 
attend,  but  also  (in  most  places,  if  not  in  aU)  the  right  of  f^SQtr 
ing  the  managers.  And  such  a  custom,  of  the  govermveat  of 
parishes  by  a  select  number,  hath  been  adjudged  a  good  cus^SEy 
in  that  the  churchwardens  accounting  to  themiW^^udged^ 
good  account  {t). 

In  some  parishes,  these  select  vestries  hfivinff  hfi(^  thoogjit 
oppressive  and  injurious,  great  struggles,  hftveneen.^mii^^i.to 
set  aside  and  demolish  them  (tt). 

And  no  wonder  that  it  hath  been  so,  in  such. parishes  wkflse 
by  custom  they  have  obtained  the  power  to  chop^e^  one  aiiptbefig 
for  it  is  not  to  be  supposed,  but  tnat  if  they  a^  guU^tof  eiA 

(o)  r4  Perry  &  DavisoD,  58.]  den  of  Croydon,  5  Term  Bspr  713;^ 

(p)  Far.  L.  54.  («)  Par.  L.  c.  17. 

(g)  Ibid.  c.  18.  (fy  Gibs.  2)9. 

(r)  I!^  £tf^v.  3%e  Cfturc^MMT-  (u)  P«r,L.c.l7. 


pneAcen,  diey  will  diioose  such  persons  as  they  think  will 
eonnivil  st  or  concur  with  them  therein. 

M.f9  WilL  8i  Batt  and  others  t.  TTa^Uft^on  (x)*  In  a  pro* 
hibition  pvaffed  to  die  Spiritual  Court  at  York»  the  suggestion 
d0t  ferA,  thisl  the  parish  of  Mashan  in  Yorkshire  was  an  aft* 
cient  parish,  and  that  time  out  of  mind  there  were  twen^^finur 
rf  tfae  chief  pwrislooners,  who  all  along  had  been  called  the 
fimr  and  twenty;  and  that  during  time  immemorial,  as  often  as 
any  onei  of  the  said  taar  and  twenty  parishioners  happened  to 
cBe,  the  nest  sunivingf  of  the  fimr  and  twenty  did  choose,  and 
during  aH  the  same  tune  used  to  choose,  one  other  fit  and  ablt 
parishioner  of  the  same  parish,  to  be  one  of  die  four  and  twaity 
iH  the  room  of  him  so  deceased ;  and  that  within  the  saia 
parish  there  iis,  and  during  time  immemorial  there  always  hath 
been  a  custom,  that  the  said  four  and  twenty  for  the  time  being 
have  fceen  used  and  accustomed,  as  often  as  there  was  occasion, 
to  make  rates,  and  to  assess  reasonable  sums  of  money  upon 
ihe  pfirishionerB  and  inhabitants  in  the  said  parish  for  tibe  tin« 
being  fbr  tfae  repairs  of  the  church ;  and  that  the  churchwap- 
dens  of  the  said  parish,  during  all  the  time  aforesaid,  have  used 
to  receive  all  duties  and  dues  for  burials  in  the  body  or  aisles 
of  the  said  church ;  and  if  any  of  the  inhabitants  refused  to  pay 
the  said  rates  or  dues  for  burials  as  aforesaid,  then  the  churd^ 
wiuidens,  hf  warrant  from  the  twenty-four  for  the  time  being, 
were  used  to  distrain  the  goods  and  chattels  of  the  said  parish- 
ioners in  the'  said  parish ;  and  that  the  said  twenty*four,  with  ' 
the  consent  of  the  vicar  or  curate,  have  used  to  repair  the  body 
and  aisles  of  the  said  church ;  and  that  the  churchwardens  for 
t)ie  time  being,  during  all  the  time  aforesaid,  have  always  used 
to  give  up  their  accounts  to  the  said  four  and  twenty,  who  al- 
lowed or  disallowed  the  said  accounts  as  they  saw  expedient ; 
and  that  on  the  allowance  of  such  account,  the  churchwardens 
have  always  been  discharged  from  giving  any  other  account  in 
any  other  place ;  that  the  plaintiffs  were  churchwardms  for  the 
year  1680 ;  and  after  this  year  was  ended,  they  gave  in  their 
accounts  to  the  four  and  twenty ;  and  that  diough  all  pleas 
eonoeming  prescriptions  and  customs  ought  to  be  detenniaed 
by  tfae  common  law,  yet  the  defendant  hath  drawn  and  cited 
tnem  into  the  sjMtual.  court  to  give  in  and  pass  their  said 
accounts  there ;  and  although  the  said  plaintifra  have  pleaded 
all  the  matters  aforesaid  in  the  said  spiritual  court,  yet  the 
said  defendant  faaith  refused  to  admit  <fr  to  receive  the  said  plea. 
Upon  great  debate  of  this  case  at  several  times,  the  court  w» 
of  opinion,  that  the  custom  was  good  and  reasonable,  and  a 
prohibition  was  panted* 

So  that  prescription  and  constant  immem<mal  usage  seems  to 
be  the  basis  and  only  support  of  this  select  vestry.  And  pur- 
suant hereunto,  upon  the  same  foundation,  and  for  the  sanfe 

(j)  Latw.  1327. 
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reasons,  was  the  select  vestry  of  the  parish  of  St.  Mary-at-Hill 
in  London  confirmed  and  established  in  the  King's  Bench,  not 
many  years  ago.  And  since  that  time,  the  select  vestries  of 
St  Saviour's  and  St.  Olave's  in  Southwark,  for  want  of  proof 
of  such  prescription  and  immemorial  usage,  have  been  set  aside 
and  demolished  (y). 
SfTeVwi'**"  [[If  in  pleading  it  is  stated  "  that  from  time  immemorial  there 
vetiri«».  had  been  a  select  vestry  composed  of  a  certain  number  of 
select  persons,"  it  is  incumbent  on  the  party  making  that  aver- 
ment to  prove  that  the  vestry  had  consisted  of  a  definite  num- 
ber, and  so  it  seems  it  would  be  if  it  had  been  stated  that  the 
vestry  was  composed  of  a  certain  number  of  select  persons  (z). 
A  select  vestry  cannot  be  constituted  by  a  faculty  firom  the 
bishop  (a).  Nor  when  it  exists  by  ancient  custom  for  the 
management  of  parochial  affairs  can  it  elect  another  select 
vestry  for  the  management  of  the  poor  within  the  atat.  59  Geo. 
3,  c.  IS  (i).  But  a  custom  in  a  parish  has  been  held  not  to  be 
destroyed,  because  in  166S  it  had  accepted  a  faculty  corrobo- 
rative of  its  power,  though  the  faculty  was  not  binding  in  law 
and  the  vestry  had  power  at  any  time  to  depart  firom  its 
instructions.  A  custom  that  there  $ihall  be  a  select  vestry  of  an 
indefinite  number  of  persons  cpntinued  by  election  of  new 
members  made  by  itself,  and  not  by  the  parishioners,  is  valid 
in  law  (6) ;  but  it  would  appear  that  it  must  be  part  of  such 
custom  that  there  should  always  be  a  reasonable  number,  and 
that  the  reasonableness  of  that  number*  must  be  decided  with 
reference  to  long  established  usage  and  to  the  population  of 
the  parish,  and  such  custom  must  have  existed  from  time  im- 
memorial in  a  parish  {d).  It  has  been  held  that  a  select  ves- 
try appointed  pursuant  to  sect.  SO  of  59  Geo.  3,  c.  134,  had  no 
power  to  impose  a  rate  for  the  repair  of  the  district  church  («). 
Where  an  ancient  select  vestry  existed  in  a  parish  having  and 
exercising  certain  powers  in  the  management  and  care  of  the 
poor,  but  not  all  the  powers  required  by  the  statute  of  59 
Geo.  3  to  be  exercised  by  select  vestries,  the  court  granted  a 
mandamus  calling  upon  the  parish  oflicers  to  convene  a  meeting, 
pursuant  to  the  act,  for  the  purpose  of  establishing  a  new  select 
vestry  to  perform  those  functions  under  the  act,  which  the 
former  vestry  could  not  discharge,  but  not  otherwise  to  interfere 
with  it  (/).  To  a  mandamus  calling  on  churchwardens  and 
overseers  to  summon  a  meeting  for  the  purpose  of  establishing 
a  select  vestry  for  the  concerns  of  the  poor,  pursuant  to  the  59 
Geo.  3,  c.  12,  a  return  was  made,  stating  that  there  was  by  cus- 

(y)  Par.  L.  c.  17.  (c)  [Golding  v.  Fenn,  7  B.  &  C, 

{z)  IBerry  v.  Banner,  Peake,  212,  765 ;  1  M.  &  R.  647.] 

per  Lord  Kenyon ;  this  aeems  to  have  (d  )  [Ibid.] 

oeen,  to  a  certain  extent,  ovemiled  by  (e)  iCockburnY,  Harvey,  2  B.  &. 

Golding  r.  Fenn,  dted  pottJ\  Ad.  797.] 

(a)  ribid.]  (J)    [R«  v.  St.  Martin  in  ike 

(b)  iRex  V.  Goodman,  4  B.  &  Ad.  Fields*  Churchwardens,  3  B.  &  Ad. 
507.]  907.] 


torn  an  ancient  vestry  in  the  parish,  which  had  from  time  to 
time  immemorial  consulted  and  deliberated  on  parochial  mat- 
tersy  and  acted  as  a  select  vestry  for  the  concerns  of  the  poor, 
and  that  they  had  immemorially  been  accustomed  to  perform 
the  duties  imposed  on  select  vestries  by  the  statute ;  it  was 
held  that  the  return  was  bad,  since  the  statute  imposes  some 
duties,  as  the  management  of  money  raised  by  poor  rates,  and 
making  orders  for  the  government  of  overseers,  which  could 
not  have  existed  before  the  statute  43  Eliz.  c.  2  (a).  By  a 
local  act,  the  inhabitants  of  the  parish  of  C,  paying  church  and 
poor  rates,  were  empowered  to  elect  guardians  of  the  poor.  In 
the  vestry  act  of  58  Geo.  S,  c.  69,  is  a  proviso  that  that  act 
shall  not  afiect  the  right  or  manner  of  votmg  in  any  vestiy  held 
by  ancient  usage  or  by  a  special  act ;  it  was  held  that  this  pro* 
viso  did  not  except  the  parish  of  C«  from  the  operation  of  the 
above-mentioned  act,  and  that  to  bring  a  vestry  within  the  ex- 
ception it  must  have  a  peculiar  constitution  (A).  The  magis- 
trates are  bound  under  59  Geo.  3,  c.  12,  to  appoint  all  persons 
nominated  and  elected  by  the  parishioners  to  be  memDers  of 
the  select  vestry,  and  have  no  discretion  to  reject  any  person  so 
nominated  and  so  elected  (£)•  An  inhabitant  may  be  a  member 
of  a  select  vestry  although  he  be  a  magistrate  acting  within  the 
parish,  and  an  overseer  may  be  a  select  vestryman  although  he 
be  also  a  member  of  the  select  vestry  by  virtue  of  his  office  (A). 

.[[To  constitute  a  valid  assembly  of  a  select  vestry  appointed  Praeeedint 
under  58  8c  59  Geo.  3,  a  majority  of  the  whole  number  should  y^^ 
be  present(Z).  Where  an  act  of  parliament  for  regulating  the 
concerns  of  the  poor  in  a  particular  point  requires  that  certain 
notice  shall  be  given  of  a  vestry  for  the  election  of  a  treasurer, 
and  that  a  treasurer  shall  be  elected  at  a  vestry  held  in  pur- 
suance of  such  notice,  it  has  been  held  that  to  support  an  alle- 
gation in  an  indictment  that  ''A.  was  duly  elected  treasurer  of 
the  said  parish,"  an  entry  in  the  vestry-book,  stating  that  A. was 
elected  treasurer  at  a  vestry  duly  held  in  pursuance  of  notice,  is 
sufficient  evidence  (m).  Where  a  local  statute  confers  a  power  of 
investigating  accounts  upon  auditors  to  be  annually  elected,  and 
to  be  summoned  by  the  vestry-clerk  at  certain  stated  intervals 
to  audit  the  accounts,  the  court  will  not  grant  a  mandamus  to 
compel  the  latter,  when  new  auditors  have  been  elected  for  the 
succeeding  year,  to  call  a  meeting  of  the  old  auditors  to  audit 
the  accounts  of  the  past  year  (n).  Where  by  an  ancient  custom 
a  select  vestry  was  to  consist  of  the  rector,  churchwarden,  and 
those  who  had  served  the  office  of  upper  churchwarden,  and 
other  parishioners  to  be  elected  by  the  vestrymen,  and  the 

(g)  IRes  ▼.  Si.  Bartholomew  the        (k)  [Ibid.] 
Gretity  2  fi. &  Ad.  506.]  (0  [Urochett  v.  Bligard,  4  M. &  R. 

(A);  IReJF  V.  CterkenweU,  3  Nev.  &    641.] 
M.  411 1^  1  Ad. &  El  317.]  (wn  [ilff  v.  Martin, 2  Campb.  100. 
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practice  had  been  in  modern  times  to  elect  as  vesliymeu 
only  those  parishioners  who  had  been  fined  for  not  senring  the 
oflSce  of  upper  churchwardens^  it  was  held  that  they  were  good 
vestrymen  (o) ;  and  where  thirteen  persons  or  more  in  a  select 
vestry  were  empowered  by  statute  to  do  certain  acts,  it  was 
held  that  the  presence  of  the  rector  at  a  vestry  for  ihe  ekctioD, 
if  thirteen  trustees  were  present,  was  not  necessary  (p). 

V.  Liability  of  Vestrymen. 

virtSSen.'  [[Vestrymen  who  have  signed  a  resolution  ordering  tbe 
parish  surveyor  to  take  steps  for  defending  an  indictment  fi»r 
not  repairing  a  road,  were  held  not  to  be  responsible  for  the 
payment  of  the  attorney  employed  by  the  surveyor  {q).  Where 
several  parishioners  joined  at  a  vestry  meeting  in  signing  an 
order  authorizing  two  churchwardens  to  put  a  new  roof  on  the 
parish  tower,  and  both  concurred  in  giving  orders  for  that 
purpose,  and  one  of  them  (the  plaintiff)  paid  the  artificers,  and 
a  rate  for  reimbursing  them  having  been  quashed,  the  plaintiff 
sued  the  defendant,  being  the  other  churchwarden,  for  a  moiety 
of  the  money  so  paid,  and  it  was  held  that  the  defendant  could 
not  insist  on  those  parishioners  who  had  signed  the  vestiy  order 
being  joined  with  him  as  co-defendants  in  the  action  (r).  In  a 
case  where  several  parishioners  in  the  vestry  signed  a  resolotioa 
in  the  vestry  minute  book,  statins  that  they  api>rove  of  an  action 
brought  by  the  surveyor  of  the  highways  against  A*,  and  that 
they  do  thereby  guarantee  to  him  lul  leffal  expenses  that  are  or 
may  be  incurrea  by  him  in  prosecuting  mat  suit,  it  was  held  thai 
this  binds  them  personally,  and  will  render  each  person  signing 
it  incompetent  to  be  a  witness  on  the  trial  of  that  action  (s)* 

VL  Vestries  mder  1  j* »  fVUL^  c60. 

WUL4.'  V  C^^^'y^  ^®  ^^^®  ^^  consider  vestries  as  they  may  be  oonsti- 
'  tuted  by  Sir  J.  Hobhouse's  Act,  the  distinguishing  features  of 
which  it  will  be  seen  is  a  provision  for  the  auditing  and  keeung 
of  parochial  accounts  by  a  select  body  of  vestrymen  elected  firom 
the  rate  payers.  It  will  be  observed  also  that  it  is  applicaUe 
only  to  parishes  forming  part  of  a  dty  or  town,  or  containing 
more  than  eight-hundred  rate  payers,  and  that  it  in  no  way 
afiects  the  ecclesiastical  jurisdiction. 

[[This  statute  (t)  enacts  by  its  first  section  that  it  asay  be 
adopted  by  any  parish  in  England  or  Wales  under  certain  regu- 
lations, which  are  as  fiiUows : — 

(o)  [Rex  ▼.  Brainy  3  B.  &  Ad. 614.]  &  P.  566,  per  Lord  Tenterden.  A  rule 

(p)  [Ibid.]  for  a  new  trial  wm  relbsed ;  10  B.  fr 

{g)  ISpratt  v.  Poweil,  3  Bing.  478 ;  C.  546.] 

11  Moore,  398 ;  Lanchefter  v.  Frewer,  {i)  [I  &  2  Will.  4,  c  60,  <' An  Act 

9  Moore,  688 ;  2  Bing.  361.]  for  the  better  Ile^;ulalioii  of  Vetliies, 

(r)  [Lanchaier  v.  IVicAfr,  8  Moore,  and  for  the  Appotntment  of  Auditors 

20 ;  1  Bing.  201.]  of  Aocoimts,  in  certain  Fviihes  of 

(«)  IHeudebourck  y.  Langtcn,  8  C.  £n^daadWakt."<Oet20,lttl.)] 
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{6aet.  t.  <<Tlntwhen  in  any  parii^  oertain  of  the  rate-payers  lAtwiiu^ 
Aereof  may  desiva  ihat  ih»  said  parish  shovld  eone  nnder  the  ope-  — ^^ — 
cation  of  this  act,  then  aondin  that  case  any  number  of  rate-payers,  Hanoerof 
amomitiBg  at  l^wt  to  one^fifth  of  the  nte»payera  of  such  parish,  or  p^^^l^^  ^^  ^ 
any  numbmr  of  rate-payers  araoonting  at  leasttto  fifty  parishioners,  where  inh*. 
may^  on  some  day •  between  the  first  £iy  of  December  and  the  first  ^^bMn""' 
day  of  .March,  deliver  a  rec(iiisition(«X  hv  them  signed,  and  desciibing  open  Ve^ry 
theiir  places  of  residenae,  to  the  churchwardens,  or  to  one  of  them, 
senrii^  for^he  said  paridi,  requiring  of'  the  said  churchwardens  to 
ascertain  atdordiag  to  the  manner  hereinafter  mentioned  whether 
or  not  a  majori^  of  therato^payers  of  the  said  parish  do  wish  and 
venire  that  thisioct  and  the  pro^isioas  thereof 'should  be*  adopted 
therein ;  and  which  requisition  may  be  in^the  fi>nBi  or  to«the  tenor 
and  e£feet  following,  (that  is  to  say) : — 

*  To  the  Chtrchmardeni  of  the  Parish  6f  [insert  here  the  name  Form  or  r« 
of  the  Parish.]  '«*^'»*»»- 

'  '^  FTe,  fohone  names  are  hereunto  subsdrU^edy,  being  rate-pagers  resi- 
dent in  the  said  parish^  and  respectively  rated  or  assesseato  the  reUef 
of  the  poor  thereof  do  hereby  reqwre  you  the  sAid  churchwardens  to 
ascertain  and'  determine  the  adoption  or  non-hdoption  of  an  act  of  the 

second  year  of  the  reign  of  King  William  the  Fourth^^chapter , 

intitukaAn  ^er[here  insert  the  title  <6f  die  act.] 
*  Dated  this  —  day  of  — —  in  the  year  of  oar  Lord 

[Sect^  3.  ^\  That  the  said  churchwardens  of  the  said  parish  shall  vm  r«cdpt 
^n  the  first  Sunday  in  the  month  of  March  next  after  the  receipt  of  ^JJlJJir.®** 
such  requisition,  affix,  .or  cause  to  ba  affixed  a  notice  to  the  prin-  den  to  give 
<ppal  doors ,  ot  every  church  and  chapel  within  the  said  parish,  xime^and 
specifying,  some  day  not  ^axUer  than  ten  days  aiid  not  later  than  Place  ror  re- 
tw.eat?-ODe.days  after  such  Sunday,  and  at  what  place  or  places  within  ^'^^^-^ ^ote.. 
the  said  parish^  the  rate-payers  are.  required  to  signify  their  votes 
for  or  against  the  adoption  of  this  act;  which  votes  shall  be  received 
,on  threcLSupeesaive  days,  commenciog  .at  eight  of  the  clock  in  the 
forenoon  ai^dendipg  at. four  of  the. dock  in  the  afternoon  of  each 
.day ;  and  the  said  notice  shall  be  to  the  following  efiect : — 

[*'  *  TM  cburehwaxdens  qfthis  parish  [insert  here  the  name  of  the  Form  or 
j^LnB}Qt,fysvi^g, received  /i  requisition  duly  signed  according  to  the  ^^^'^' 

frovisums  qfan.flct  of  the  second  year  of  the  reign  of  Wimam  the 
^ourthy  chapter        ■,  for  the  better  Regulation  of  Vestries,  the  rate- 
payers  of  this  ^parish  of  [insert  here  the  name  of  the  parish],  are 

nerebu  requhed,  all  ana  each  of  them,  on  the day  of  — —  next, 

and'ine  two  following  days,  to  signify  to  the  said  churchwardens  by  a 
deelaraHcn,  either  printed  or  nnriiten,  or  partly  printed  or  partly 
written,  addressed  and  delivered  to  one  of  the  churchwardens  at  [insert 
'here  -the  place],  their  votes  for  or  against  the  adoption  of  the  aforesaid 
JtetforfhebetterRegulationrf  Vestries  by  the  rate-payers  of  this  parish, 

(Signed)  Churchwardens*  ** 

E Sect. 4.  "  That  the  said  declaration  shall  be  to  the  following  effect :  Form  or 
"  *  /,  A.  B.f Mreet,  [or place.or  house],  in  thu  pansh  DecUmUon. 

of «— -  pofe  <[  jmr  or  against,  as  the  case  may  be],  the  adoption  of  the 
act  of  the  second  year  of  the  reign  of  William  the  Fourth,  chapter 
Jbr  m  hm  fiegulation  ofVeUries  by  this  Parish.* " 

(tt)  fit  seems  to  be  doubtftd  whe-  any  oAer  penons  tiian  the  poor-rate 
^er  die  provisions  of  this  act  can  payers.  See  Hall  v.  Maule,  Q.  B. 
be  adopted  upon  the  requisition  of  reported  2  Jurist,  887.— £i>.] 
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1  &  2  Will.  4,      [Sect.  5.  "  That  the  said  churchwardens  shall  carefully  examine 
g-  ^-       the  votes  to  them  delivered  as  aforesaid,  and  shall  compare  them 
Chorchwar-     ^^^  ^^  ^*^^  ^^^  made  for  the  relief  of  the  poor  of  the  said  parish, 
dent  to  de*     and  shall  be  empowered  to  call  before  them  and  examine  any  parish 
JhVvotM  w-r  officer  touching  the  said  votes,  or  any  rate-payer  so  giving  his  vote, 
in  favour  of    and  after  a  full  and  fair  summing  up  of  the  said  votes  shall,  by 
f^^^AcL        public  notice,  according  to  the  form  and  manner  hereinafter  pre- 
scribed, declare  whether  or  not  two-thirds  of  the  votes  given  have 
been  given  in  favour  of  the  adoption  of  the  said  act  ;  provided 
always,  that  the  whole  number  of  persons  voting  shall  be  a  clear 
majority  of  the  rate-payers  of  the  parish ;  provided  also,  that  tlie 
adoption  or  non-adoption  of  this  act  shall  be  decided  by  such  num*- 
ber  of  votes  as  aforesaid  (a;)." 
Rate-payen        [Sect.  6.  "  Provided  always,  that  any  of  the  rate-payers  of  the 
y^i^gl*''^^'    aforesaid  parish,  not  exceeding  five  together,  may  inspect,  at  or  in 
the  vestry  room,  or  in  some  convenient  place  within  the  same  parish, 
and  they  are  hereby  empowered  to  inspect  the  votes  so  given  ibr  and 
against  the  adoption  of  this  act,  at  all  seasonable  times  within  one 
month  afler  such  notice  shall  have  been  given ;  and  the  church- 
wardens of  the  said  parish  are  hereby  required  carefully  to  preserve 
the  said  votes,  and  freely  to  permit  and  allow  the  examination 
thereof  b^  the  aforesaid  rate-payers  of  the  said  pal-ish  at  such  sea- 
sonable times  within  the  period  aforesaid." 
vote^B?eMhe       [Sect.  7.  *'  Provided  always,  that  no  person  shall  be  deemed  a 
has  been  rated  rate-payer,  or  be  entitled  to  vote,  or  do  any  other  act,  matter,  or 
one  Year.       thing  as  such  under  the  provisions  of  this  act,  unless  he  or  she  shall 
have  been  rated  to  the  relief  of  the  poor  for  the  whole  year  imme- 
diately preceding  his  so  voting  or  otherwise  acting  as  such  rate- 
payer, and  shall  have  paid  all  the  parochial  rates,  taxes  and  assess- 
ments due  from  him  or  her  at  the  time  of  so  voting  or  acting,  except 
such  as  have  been  made  or  become  due  within  the  six  months  imme- 
diately preceding  such  voting." 
Notice  of  [Sect.  8.  "  That  notice  of  the  adoption  of  this  act  by  any  parish 

it^*lct*°  *'  ®^  ^^  forthwith  given  by  the  churchwardens  for  the  time  being 
of  the  said  parish  m  the  London  Gazette  and  in  one  or  more  of  the 
public  newspapers  circulating  in  the  county  in  which  the  said  parish 
may  be  situated,  and  by  affixing  a  notice  of  the  same  to  the  prin- 
cipal doors  of  everv  church  and  chapel  within  the  said  parish,  which 
notice  shall  be  to  the  following  effect : — 

"  *  Parish  of  [here  insert  name  of  parish.] 

[**  *  Notice  is  hereby  given^  That  the  ahoveruimed  parish  has  adopted 
the  act  of  the  second  year  of  the  reign  of  King  niUiam  the  Fourth, 

chapter ,  intituled  An  Act  [here  insert  the  title  of  the  act] ;  and 

that  the  numbers  of  the  majority  and  minority  of  votes  given  for  and 
against  the  adoption  of  the  said  act  are  as  follows,  thai  is  to  say,      » 
votes  for  the  adoption  thereof  and  —  votes  against  the  adoption 
thereof 

"  *  Dated  this  ■         day  of in  the  year  of  our  Lord . 

(Signed)  Churchwardens,* " 

(jr)  [It  should  seem  that  a  parish  not  affected  in  this  particular  by  the 
having  a  particular  custonv  as  to  the  adoption  of  this  act  KeTv.  St.  James's, 
manner  of  choosing  churchwardens  is     Westminster,  5  Ad.  &  El.  391.— En.] 
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[Sect.  9.  ''Provided  always,  that  if  the  rate-payers  shall  deter-  i&swui.  4, 
mine,  in  the  manner  as  aforesaid,  against  the  adoption  of  this  act,  then  — ~ — - — 
and  in  that  case  it  shall  not  be  lawful  to  make  another  requisition  R^uMUon 
for  the  same  purposes  within  three  years  after  such  determination."  «>  be  made 

[Sect.  10.  "Ihat  in  any  parish  in  which  public  notice  of  the  vcan!^  '^ 
adoption  of  this  act  in  the  manner  as  aforesaid  shall  be  so  made  "^  ^j^ '® 
and  given,  this  act  shall  immediately  become  the  law  for  electing  aii  Paritbes 
vestrymen  and  auditors  of  accounts  of  the  said  parish  in  manner  ^fariSLS!. 

1         •      /v  .•         J  f>  *  Adoption  ha« 

lierematter  mentioned.  been  nociscd. 

[Sect.  11.  "  That  if  any  churchwarden,  rate-collector,  overseer,  penalties 
or  other  parish  officer  shall  refuse  to  call  meetings  according  to  the  ^"^a^ijld 
provisions  of  this  act,  or  shall  refuse  or  neglect  to  make  and  give  othen  re- 
the  declarations  and  notices  directed  to  be  made  and  j^ven  by  this  iiceifap,^c. 
act,  or  to  receive  the  vote  of  any  rate  payer  as  aforesaid,  or  shall  in 
any^  manner  whatsoever  alter,  falsify,  conceal,  or  suppress  any  vote 
or  votes  as  aforesaid,  such  churchwarden,  rate  collector,  overseer, 
or  other  parish  officer  shall  be  deemed  and  taken  to  be  guilty  of  a 
misdemeanor.'* 

[Sect.  12.  "  That'on  some  Sunday,  at  least  twenty ^one  days  pre-  ^<^^*  ^ 
viously.to  the  day  of  annual  election  of  vestrymen,  notice  of  election,  ^  given.*^ 
pursuant  to  this  act,  signed  by  the  churchwardens,  shall  be  affixed 
to  the  principal  doors  of  every  church  and  chapel  of  the  said  parish, 
and  at  other  usual  places,  in  the  following  terms  : — 

"  '  Parish  of  [here  insert  name  of  parish.] 
["  '  The  parishioners  duly  quaUfied  according  to  the  provisions  of 
the  act  of  the  second  year  of  tie  reign  of  King  fViUiam  the  Fourth, 
intituled  An  Act  [here  insert  the  title  of  the  act],  are  hereby  required 
to  meet  at  on  the day  of ,  conformablu  to  the  provi- 
sions of  the  said  act,  and  then  and  there  to  consider  of  and  elect  fit 
and  proper  persons  to  be  vestrymen  and  auditors  of  accounts  of  the 

parish  of ^for  the  ensuing  year,  that  is  to  say, 

Members  of  the  Vestry, 
Auditors  ^Accounts,' ' 

[Sect.  1 3.  "  Tliat  the  churchwardens  may  summon  the  rate-col-  Hate^soi- 
lectors  to  attend  them  on  the  said  day  of  annual  election,  in  order  n^^   ^ 
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to  assist  them  in  ascertaining  that  the  persons  presenting  themselves  ^^^}\ 
to  vote  are  parishioners  rated  to  the  relief  of  the  poor  of  the  said  EiecUoa.  * 
parish,  and  duly  qualified  to  vote  at  the  said  election." 

SSect.  14.  "  That  on  the  day  of  annual  election  for  vestrymen  Forreof 
auditors  in  any  parish  adopting  this  act,  each  parishioner  then  fjAnSSS'^ 
rated,  and  having  been  rated  to  the  relief  of  the  poor  one  year,  Biectiom. 
desirous  of  voting,  do  meet  at  the  place  appointed  for  such  election, 
then  and  there  to  nominate  eight  rate-payers  of  the  said  parish  as 
fit  and  proper  persons  to  be  inspectors  of  votes,  four  of  such  eight 
to  be  nominated  by  the  churchwardens,  and  the  other  four  to  be 
nominated  by  the  meeting;   and  afler  such  nomination  the  said 
parishioners  shall  elect  such  parishioners  duly  qualified  as  may  be 
there  proposed  for  the  offices  of  vestrymen  and  auditors  ;  and  the 
chairman  shall  at  such  meeting  declare  the  names  of  the  parishioners 
who  have  been  elected  by  a  majority  of  votes  at  such  meeting." 

[Sect.  15.  *<  Provided  always,  that  any  five  rate  payers  may  then  a  Banot  mar 
and  there,  in  writing  or  otherwise,  demand  a  poll,  which  shall  be  ^  <*«">•«'«'• 
taken  by  ballot,  each  rate-payer  delivering  to  the  aforesaid  inspectors 
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c.  eo. 
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two  folded  papers*  one  of  wUch  papers  shall  contafai  the  namea  of 
the  persons  for  whom  such  parishioner  may  vote  as  fit  and  proper 
to  he  members  of  the  vestry,  and  the  other  shall  contain  the  oamea 
of  the  persons  for  whom  such  parishioner  may  vote  as  fit  and  proper 
to  be  auditors  of  accounts ;  provided  always,  that  each  rate-payer 
shall  have  one  vote  and  no  more  for  the  members  of  the  vestry, 
and  one  vote  and  no  more  for  the  auditors  of  accounts  to  be  ehoaen 
in  the  said  parish." 

gSect.  16.  "That  the  inspectors  of  votes  shall  deposit  the  aaid 
ed  lists,  without  previously  opening  the  same,  in  two  separate 
sets  of  balloting  glasses  or  boxes,  one  set  for  the  vestry  listSi  and 
another  for  the  auditors'  lists ;  and  that  the  said  balloting  glasses 
or  boxes  shall  be  closed  at  the  time  fixed  for  the  termination  of  the 
voting,  that  is,  at  four  of  the  clock  of  the  afternoon  of  the  last  day 
of  election." 

[Sect.  1 7*  ''  That  after  the  dose  of  the  said  i>allot  the*  aforesaid 
inspectors  shall  proceed  to  examine  the  said  votes,  and  if  necessary 
shall  continue  the  examination  by  adjournments  fVom  day  to  day, 
not  exceeding  four  days,  Sunday  excepted,  until  they  shall  have 
decided  upon  the  persons  duly  qualified  according  to  the  provisions 
of  this  act  who  may  have  been  diosen  to  fill  tlie  foresaid  offiees." 

[Sect.  18.  ^  That  if  an  equality  of  votes  should  appear  to  the 
aforesaid  inspectors  to  be  given  for  any  two  or  more  persons  to  fill 
any  or  either  of  the  said  t  offices,  in  that  case  the  inspectors  shall 
decide  by  lot  upon  the  person. or  persons  so  to  be  chosen." 
\  [Sect.  19.  '*  That  if  any  person  do  forge  or  in  .any  way  falsify 
\any  name  or  writing  in  any  paper  or  list  purporting  to  contain  the 
vote  or  votes  of  any.  parishioner  as  aforesaid  so  voting  for  vestry- 
men or  auditors,  or  oo  by  any  .contrivance  atten^t  to  obstruct  or 
prevent  the  purposes  of  such  mode  of  election,  the  persons,  so 
offending  shdl,  upon.infi^rmation  laid  and  conviction  before  any 
two  or  more  justices  of  the  peace  having  jurisdiction  in  the  parish 
so  adopting  this  act,. be  liable  to  a  penalty  of  not  less  than  ten  and 
not  more  than  fifty  pounds,  and  in  default  of  payment  thereof  shall 
be  imprisoned  for  a  term  not  exceeding  six  nor,  less  than  three 
jpnonths  ;  and,  any  fine  so.  levied  shall  be  giveui^  half  to  the  informer 
who  shall  have  informed  against  the .  person  so  offending,  and  the 
other  half  to  the  poor  pf  me  parish  in  whiph  the  said  onence  shall 
have  been  committed." 

[Sect.  20.  "  That  the  aforesaid  inspect^ra  shall,  immediately  after 
they  shall  have  decided  upon  whom  the  aforesaid .  elections  have 
fallen,  deliver  to  the  cl^urchwardens,  or  to  one  of  them,  serving  for 
.the  parish  so  adopting  this  act,  a  list  of  the  persons  chosen  by  the 
parishioners  to  act  as  vestrymen  and  auditors  of  accounts ;  and  the 
.said  list,  or  a  copy  thereof,  shall  be  affixed  to  the  doors  of  the 
qhurches  an4  chapels  or  other  places  chosen  for  the  purpose^  .of 
public  notice  in  the  said  parish.*' 

[Sect.  21.  "  That  if  any  iniypector  as  aforesaid  shall  wilfoUy  jnake 
or  cause  to  be  made  an  incorrect  ;:eturn  of , the  s^id  votes,  every  such 
offender  shall,  upon  information  laid  by  any  person  before  two  or 
^ore  justices  or  the  peace  having  jurisdiction  in  the  aaid  parish, 
fmd  upon  conviction  for  such  of&nce|  be  liable  to  a  penajtv  of  not 
le(»  than  twenty-five  poimds  ai^  w>t  exceeding  fifty  pounof." 


[Saet^.  ^'Thatinallparislies  adopting  this  act  the meetibg  of  i*«Wfii.4, 
^^"^  'oneis  finr  the  election  of  the  veatrymen  and  auditors  of  ac-       ^*  ^' 


counts. hy  the  parishioners  shall  take  place  in  the  month  of  May  in  Biectiou  to 
eirery  year :  Provided  alwavs,.  that  when  a  ballot  is  demanded  at  ^  ^""*>- 
8uoh  election  the  same  shau  eommence.on  the  following  day,  and 
continue  for  three  successive  days,  commencing  at  ei^t  of  the 
elook  in 'the  forenoon  and  dosing  at  four  of  the  dock  in  the  after- 
noon on  each  day:  Provided  also,  that  the  day  on  which  such 
dections  shall  oommence  shall  in  the  fimt  instance  heappdnted  by 
Ibe  churchwardens  of  the.  parishes  adopting  this  act,  Imt  in-  every 
subsequent  year  shall  be  appointed  by  the  vestry  :  Provided  dways, 
that  when  by  reason  of  the  populousness  of  any  ]parish  the  add 
parish  shall  have  been  or  shau  be  lU vided  into  districts  for  ecdesi- 
asticd  or  other  purposes,  thm  and  in  that  case  the  nid  votes  shall 
be  taken,  according  to. the  aforesaid  mode  of  dection,  in  some  con- 
venient place,  at  the  discretion  of  the  chuvcbwaidens,  in  each  of  the 
severd  districts  of  the  sdd  parish." 

rSect.  £8.  *'  That  in  all  parishes  adopting  this,  act  <the  vestry  ap-  ▼••tnr  to 
polit^.ndel««edJl- We«bdbre.mSed.l«dl.wlJ?^        STSL"- 


aot  shdl  come  into  fdl  effect,  consist  of  a  certdn  jiiumber  of  resident  J^J||J*^^ 
honsehdders,  that  is  to  say,  twelve  vestrvm^  for  every  parish  in  one-bandrcd 
which  the  number  of  rated  householders  shdl  not  exceed  one  thou-  ufi.!]l!!i3u.. 
Mod ;  and  twelve  other  additional  yestryoien.  that  is,  tweBtyNfour  '""•""^ 
vestrymeD,  for  every  parish  in  which  the  sated  househdders  shdl 
exceed  one  thousand ;   and  twelve  other  additiood  vestr3rmen,  that 
is,  thir^-six  vestrymen,  for  every  .parish  in  which  the  number  of 
rated  hoaseholders  shall  exceed  two  thousand;  and  so  on  at  the 

Eroportion  of  twelve  additional  vestrymen -for  every  thousand  rated 
ouseholders :  Provided  dways,  that  in  no  case  the  number  of 
yestreen  ahai&l  exceed  one-hundred  and  twenty :  Provided  dways, 
tfaat  m  any  parish  wherein  a  greater  number  of  vestrjrmen  are  given 
by  special  act  of  parliament  than  the  proportions  aforesdd  will 
amount  to,  that  then  the  number  .of  vestrymen  shdl  remdn  the 
same  as  given  by  such  act  of  parliament ;  and  provided  dways, 
that  die  rector,  district  rectors,  vicar,  perpetud  curate,  and  church- 
wardens of  the  sdd  jparish  shdl  constitute  a  part  of  the  sdd  vestry, 
and  shdl  vote  dierem,  in  addition  to  the  vestrymen  as  aforesaid 
dected  under  this  act :  Provided  dways,  that  no  more  than  one 
such  rector  or  other  such  minister  as  aforesaid,  from  any  one  parish 
or  ecdestasticd  district  as  aforesaid,  shall  ex  cjjkio  be  a  part  of  or 
yote  at  any  ^^^  meeting.'^ 

[Sect.  24.  '^liiat  at  i&e  first  election  for  vestrymen  after  the  Proportion  of 
adoption  of  this  act  in  any  parish,  one  third  of  the  then  existing  f^^o*^  o^ 
vestry,  or  the  nearest  number  thereto,  but  not  exceeding  the  same,  or  Office  at 
shaU  retire  from  ofHce  (such  portion  to  be  determined  by  lot),  and  Snt^BlecUcm 
the  parishioners  duly  qudified  shaU  dect  a  number  of  vestrymen  ^^  ^^ 
equal  to  one  third  of  the  vestry,  to  be  chosen  aecording  to  the  ]ho- 
visions  of  Uiis  act ;  and  that  on  the  next  ensuing  aimud  election 
for  vestrymen  one  hdf,  or  as  neariv  as  may  be  one  half,  of  the  re- 
mdning  part  of  the  first  afwesdd  vestry  shdl  retire  from  office 
(such  portion  to  be  determined  by  lot),  and  the  parishioners  ddy 
qualified  shall  again  elect  a  number  of  vestrymen  equd  to  one  third 
of  the  vestry,  to  be  chosen  according  to  the  provisicms  of  this  act ; 
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i&sWiii.4.  and  that  on  the  next,  that  is  to  say,  the  third  annual  election  for 
— - — *- —  vestrymen,  the  last  remaining  portion  of  the  vestry  as  aforesaid 
shall  retire  from  ofBce,  and  the  parishioners  duly  qualified  shall 
elect  vestrymen  in  like  manner  ana  number  as  at  the  two  precedii^ 
elections,  so  as  to  fill  up  the  vestry  to  the  exact  number  of  vestry- 
men prescribed  by  this  act." 
Veiirymen  to      [Scct.  25.  ^'Tliat  at  every  subsequent  annual  election  those  ves- 
JfterVhree       toymen  who  havc  been  three  years  in  office  shall  go  out  of  office, 
Vejirf ,  and      and  the  parishioners  shall  elect  according  to  the  provisions  of  this 
Sm  whou^^    act,  other  vestrymen,  to  the  number  of  one  third  of  the  total  num- 
Number  to     bcr  of  which  such  vestry  shall  consist,  as  also  fill  up  any  vacancies 
annaaUy?'      which  may  have  occurred  from  death  or  other  causes :  Provided 
always,  that  any  or  all  of  the  vestr3rmen  so  going  out  by  rotation 
may  be  immediately  eligible  for  re-election." 
Qaaiiftcationt      [Sect.  26.  "  That  the  vestry  elected  under  this  act  in  any  parish 
roco.^"^        not  within  the  metropolitan  police  district  or  the  city  of  London 
shall  consist  of  resident  householders  rated  or  assessed  to  the  relief 
of  the  poor  upon  a  rental  of  not  less  than  ten  pounds  ;  and  no  per- 
son shaU  be  capable  of  acting  as  one  of  the  said  vestry,  unless  he 
shall  be  the  occupier  of  a  house,  lands,  tenements  or  hereditaments 
rated  or  assessed  upon  the  afore-mentioned  amount  of  rental 
within  the  parish  for  which  he  is  to  serve  :  Provided  always,  that 
if  the  parish  adopting  this  act  should  be  within  the  metropolitan 
police  district  or  the  city  of  London,  or  if  the  resident  householders 
therein  should  amount  to  more  than  three  thousand,  then  and  in 
that  case  the  vestrv  elected  under  this  act  shall  consist  of  resident 
householders  rated  or  assessed  to  the  relief  of  the  poor  of  such 
parish  upon  a  rental  of  not  less  than  forty  pounds  per  annum." 
VettriM  ap-         [Sect.  27.  ''  That  from  and  after  the  adoption  of  this  act  in  any 
SMAdoptioo  parish,  the  vestry  shall  exercise  the  powers  and  privileges  held  by 
of  this  Act  to  any  vestry  now  existing  in  such  parish,  and  the  authority  of  such 
authority  of    vcstry  may  be  pleaded  before  any  justice  or  justices  of  the  peace, 
former  Yes.     ^jf  j,j  ^^y  court  of  law,  in  regard  to  sdl  parochial  property,  or 
monies  due,  or  holdings  or  contracts,  or  other  documents  of  the 
like  nature,  formerly  under  the  controul  or  in  the  keeping  of  the 
said  vestry  of  the  said  parish  ;  and  all  parish  officers  or  boards  shall 
account  to  them  in  like  manner  as  they  have  accounted  to  the  said 
Not  to  affect   vcstry :  Provided  always,  that  nothing  in  this  act  shall  be  deemed^ 
re^ioK  *      construed,  or  taken  to  repeal,  alter,  or  invalidate  any  local  act  for 
Veitrtet,  Di-   the  government  of  any  parish  by  vestries,  or  for  the  management 
•hip,  AcT       o^  ^^  poor  by  any  board  of  directors  and  guardians,  or  for  Uie  due 
herai?  *'       provision  for  divine  worship  within  the  parish,  and  the  maintenance 
preucd.         of  the  clergy  officiating  therein,  otherwise  than  is  by  this  act  ex- 
pressly enacted  regarding  the  election  of  vestrymen  and  auditors  of 
accounts." 
The  Acta  of  a      [Sect.  28.    '*  That  all  powers  or  duties  to  be  performed  by  the 
SrvSSi^at   vestry  of  any  parish  adopting  this  act  may  be  exercised  and  per- 
fo  be^coS*'   formed  respectively  by  the  major  part  of  such  vestry  assembled  at 
•Mcred  at  the  any  meeting,  there  not  being  less  than  five  vestrymen  present  at  a 
Acts  or  the      meeting  of  a  vestry  which  consists  of  twelve  or  more  elected  vestry- 
men and  not  exceeding  twenty-three,  and  not  being  less  than  seven 
vestrymen  present  at  a  meeting  of  a  vestry  which  consists  of  twenty- 
four  or  more  elected  vestrymen  and'  not  exceeding  thirty-five,  and 


not  being  less  than  nine  vestrymen  present  at  a  meeting  of  a  vestrv  i  &  s  win.  4, 

which  consists  of  thirty-six  elected  vestrymen  or  upwards  ;  and  all  ^l!!^ — 

orders  and  directions  given  and  all  contracts  and  engagements  en- 
tered into  by  the  vestrymen  present  at  any  such  meeting,  or  the 
major  part  of  them  then  assembled,  shall  be  as  valid  and  effectual 
as  if  the  same  were  done  by  all  the  said  vestrymen  for  the  time 
being,  and  shall  be  binding  and  conclusive  on  all  such  vestrymen, 
provided  that  the  same  is  confirmed  at  the  next  subsequent  meeting 
of  the  vestry." 

[Sect.  29.  **  That  in  any  case  in  which  the  vestry-room  of  any  Mcctiagi  not 
parish  in  any  city  or  town  shall  not  be  sufficiently  large  and  com-  {h«  chorch!" 
modious  for  any  vestry  meeting,  such  meeting  shall  be  held  else- 
where within  the  said  parish  or  place,  but  not  in  the  church  or 
chapel  thereof.'* 

[Sect.  30.  "  That  at  every  meeting  of  any  vestry,  in  the  absence  Mcctiac  to 
of  the  persons  authorized  by  law  or  custom  to  take  the  chair,  the  «!««*•  Cbair- 


members  present  shall  elect  a  chairman  for  the  occasion  before  pro- 
ceeding to  other  business." 

[Sect.  31.  **That  the  vestry  of  every  parish  adopting  this  act  Pfocccdinp 
shall  cause  to  be  provided  and  kept  a  proper  book  or  Iwoks,  and  in  ikMkl,  to 
proper  entries  to  be  made  therein  of  the  names  of  the  several  ves-  ^  **p*"  *® 
trymen  who  shall  attend  the  respective  meetings  of  the  vestry,  and    "**^  ^' 
of  all  orders  and  proceedings  made  or  taken  at  such  meetings ;  and 
all  such  books  shall  at  all  reasonable  times  be  open  to  the  inspection 
of  the  said  vestrymen,  and  of  any  person  rated  or  assessed  to  the 
relief  of  the  poor  of  the  said  parish,  and  of  any  creditor  on  the  rates 
of  the  said  parish,  without  fee  or  reward  ;  and  tlie  said  vestrymen, 
persons  and  creditors,  or  any  of  them,  shall  and  may  take  copies  of 
or  extracts  from  such  books  respectively,  without  paying  any  thing 
for  the  same ;  and  in  case  the  clerk  to  the  said  vestry,  or  other 
person  having  the  care  of  such  books,  shall  refuse  to  permit  or 
shall  not  permit  the  said  vestrymen  or  such  persons  or  creditors  to 
inspect  the  same,  or  to  take  such  copies  or  extracts  as  aforesaid, 
sucli  clerk  or  other  person  shall  forfeit  and  pay  any  sum  of  money 
not  exceeding  ten  pounds  for  every  such  oflfence." 

[Sect.  32.  '*  That  the  said  vestry  shall  and  they  are  hereby  re-  jUcoam 
quired  to  cause  a  book  or  books  to  be  provided  and  kept,  and  true  ?^^J*|^ 
and  regular  accounts  to  be  entered  therein  of  all  sums  of  money  re-  open' to 
ceived  and  disbursed  for  or  on  account  of  parochial  purposes,  and  of  ii»p««tio"* 
the  several  articles,  matters  and  thinss  for  which  such  sums  of  money 
shall  have  been  so  received  and  disbursed ;  which  book  or  books 
shall  at  all  seasonable  times  be  open  to  the  inspection  of  the  said 
vestrymen,  and  of  any  person  or  persons  rated  to  the  relief  of  the 
poor  of  the  said  parish,  and  of  any  creditor  or  creditors  on  the  same, 
without  fee  or  reward ;  and  the  said  vestrymen  and  persons  and 
creditors  as  aforesaid,  or  any  of  them,  shall  and  may  tAe  copies  of 
or  extracts  from  the  said  book  or  books,  or  any  part  or  parts  thereof, 
without  paying  any  thing  for  the  same  ;  and  m  case  the  clerk  to  the 
said  vestrymen,  or  other  person  with  whom  such  books  shall  re- 
main, shall  on  any  reasonable  demand  refuse  to  permit  or  shall  not 
permit  the  said  vestrymen,  persons  or  creditors,  or  any  of  them,  to 
inspect  the  said  book  or  books,  or  to  take  such  copies  or  extracts 
as  aforesaid,  such  clerk  or  other  person  as  aforesaid  shall  forfeit 
and  pay  any  sum  not  exceeding  ten  pounds  for  every  such  offence." 
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[Sect.  SS.  ''  That  in  any  and  every  parish  adopting  this  act  die 
parishioners  didy  qualified  to  vote  for  vestrymeB  as  aforesaid  sfaaD 
elect  five  rate-payers  of  the  said  parish  who  shall  have"  Mgaified 
in  writing  their  assent  to  serve  to  be  aoditors  of  accounts,  wiikli 
auditors  shaU  be  so  elected  on  the  first  day  on  which  the  veatry- 
men  shall  be  chosen  afler  such  parish  shall  have  adopted  thia  act, 
and  according  to  the  same  farms  of  voting  as  are  herera-befere  pre* 
scribed  for  the  election  of  the  said  vestry :  Provided  alwaysi  that -no 
person  shaU  be  eligible  to  fill  the  said  office  of  auditor  of  aecoanta» 
who  shall  not  be  qualified  according  to  the  provi8ionax>f  this  act, 
as  herein-before  stated,  to  fill  the  ofiSce  of  vestryman  for  the  aaid 
parish ;  and  provided  always,  that  no  person  shall  be  elmble  t»'£Sk 
the  said  office  of  auditor  of  accounts  who  shall  be  one  of  the  i/istiy 
for  the  said  parish ;  and  if  any  person  on  the  day  of  annual  elecdoB 
shall  be  chosen  to  be  both  a  member  of  the  vestry  and  an  auditor 
of  accounts,  the  said  vestry  at  their  first  meeting  after  such  ekction 
shall  declare  the  said  person  incapable  of  acting  as  vestiyman  t 
Provided  also,  that  no  person  shall  be  eligible  to  fill  the  said  offiee 
of  auditor  of  accounts  who  shall  be  interested,  either  directly  or 
indirectly,  in  any  contract,  office,  business  or  employ,  or  in  providing 
or  supplying  any  materials  or  articles  for  the  parish  for  wtiicb  he  is 
to  serve ;  and  any  person  who  shall  be  discovered,  after  his  Sec- 
tion, to  be  so  interested,  shall  cease  to  be  an  auditor^" 

[^Sect.  34.  "  That  the  aforesaid  auditors  of  accounts  shall  meet 
twice  at  least  in  each  year,  at  the  board  room  of  the  vestry,  and  (^ 
majority  of  the  said  auditors  beins  present  at  such  meetings)  shatl 
proceed  to  audit  the  accounts  of  uie  said  vestry  for  the  preceding 
naif  year,  in  presence  of  the  vestry  clerk ;  and  the  said  vestry  are 
hereby  required,  by  their  said  clerk,  to  produce  and  lay  before  the 
said  auditors  at  every  such  meeting  a  true  and  just  statement  or 
account  in  writing,  accompanied  with  proper  vouchers,  of  all  sums 
of  money  which  may  have  come  to  the  hands  of  the  said  vestry  or 
of  their  treasurer,  and  also  of  all  monies  paid,  laid  out,  or  expended 
by  them,  or  by  any  churchwardens,  overseers,  surveyors,  or  odier 
persons  by  them  employed,  and  responsible  to  the  said  vestry,  since 
the  last  period  up  to  which  the  accounts  of  the  said  vestry  were 
audited ;  and  in  all  parishes  in  which  other  boards  shall  have  con- 
troul  over  any  part  of  the  parochial  expenditure,  the  said  auditors 
shall  have  the  same  power  of  examining  the  accounts  and  officers 
thereof  as  of  examining  the  accounts  and  officers  of  the  vestry,  and 
shall  audit  the  accounts  of  the  said  boards  in  the  same  manner  aa 
they  audit  the  accounts  of  the  said  vestries." 

[Sect.  35.  **  That  the  said  auditors  shall  have  power  to  summon 
and  call  before  them,  by  a  writing  for  that  purpose,  signed  by  any 
one  of  them,  or  by  the  clerk  of  the  vestry  of  any  parish  adopting 
this  act,  any  parish  officer  or  other  person  or  persons  whatsoever 
concerned  in  the  said  accounts,  and  to  require  of  him,  or  her,  or 
them,  to  attend  the  said  aiiditors  at  any  meeting  or  adjourned 
meeting,  and  to  bring  with  them  all  booxs  of  accounts,  writings, 
papers,  and  documents  required,  which  may  concern  the  sasd 
accounts,  and  to  give  such  information  as  to  the  particulars  of  snncii 
accounts  as  he,  she,  or  they  shall  be  enabled  to  give ;  and  any 
pteish  officer  or  odier  person  refiising  so  to  attendi  or  othenrise 


Cittt%|t»atlitn)af  O^tta  Qittftrf 0  4A&99 

wOftdly  oh^tttkt^fthe  {mrposes  o(  socb  inqairyi  shall  be  cUeoMd  iftftwm.4, 
guilty  of  a  misdemeanor/' '  ^^' 

[Seet  86.  *'  Thai  die  sidd  aeeoimts^  when  audited  and  approved  Aeeoonia  to 
by  the  said  auditors^  or  by  the  major  part  of  them,  shall  be  by  them  ^|^!{^<^^ 
signed  in  the  presence  of  thb  clerk  of  the  aforesaid  vestrv  of  any  '' 

parish  adopting  diis  aet,  and  the  said  clerk  of  the  vestry  shall  also 
affix  his  signatore  to  the  same;  and  it  shall  be  lawful  for  the  aibre- 
said  auditoi^  to  BObjoin  sueh  remarks  thereto  as  to  them  shall  seem 
meet." 

[Sect;  97.  **  That  the  said  accounts,  when  so  audited  and  signedi  AteumH, 
shaH  remain  at  the  office  of  the  clerk  of  the  said  vestry ;  and  thai  ^  t!^t!^^'io 
the  mid  accounts  shall  after  such  audit  be  open  and  •  accessible  ^  Impmoob. 
the  examination,  at  all  scfasonable  times,  of  any  person  rated  to  the 
relief  of  the  poor  of  the  said  parish,  and  of  any  creditor  on  the  rates 
thereof;  Provided  always,  that  nothing  in  this  act  contained  reliH 
dve  to  the  appointment  and  duty  of  auditors  shall  debar  the  parish- 
ioners from  any  remedy  by  them  before  possessed  by  the  law  of 
the  land." 

[Sect   58.  '**  That'  an  abstract  of  the  accounts  of  all  monies  Abuneu  or: 
received  and  disburiied  by  the  vestry  in  any  parish  adopting  this  ^^SSiM 
act  shall  twice  in  every  year,  within  fourteen  days  afler  the  same  fovrtwo 
shall  have  been  audited  in  manner  in  this  act  mentioned,  be  made  out  SKI!^ 
by  the  said  vestry;  either  in  writing  or  in  print,  and  a  copy  of  such  ^ 
abstract  shall  be  delivered  to  all  persons  applying  for  the  same,  and 
rated  or  assessed  td  the  relief  of  the  poor  of  the  said  parish,  such 
person  paying  one  shilling  for  the  same;  and  which  copies  the  said 
clerk  is  hereby  required  to  cause  to  be  published  either  in  writing 
or  print,  and  distributed  accordingly.'* 

[Sect.  S9,  **  That  in  any  parish  adopting  this  act  the  vestry  shall  VeiCry  to 
cause  to  be  made  out,  once  at  least  in  every  year,  a  list  of  the  2? '^wnji 
several  freehold,  copvhold,  and  leasehold  estates,  and  of  all  chari-  jtJtym  Uat 
table  fbundations  and  beouests,  if  any,  belonging  to  the  said  parish  ciiwitiMlitid 
and  under  the  controul  of  the  said  vestry,  the  said  list  to  contain  a  Beqacttt, 
true  and  detailed  account  of  the  place  where  such  estate  or  chari-  Appiietdon* 
table  foundation  may  be  situate,  or  in  what  mode  and  security  such  th«ff«or. 
bequest  may  be  invested,  specifjrinff  also  the  yearly  rental  of  each, 
and  the  particular  aj^opriation  weieof,  together  with  the  names 
of  the  persons  partaking  of  their  benefit  (except  where  such  benefit 
shall  be  allotted  to  the  poor  of  the  parish  generally),  and  to  what 
amount  in  each  case,  and  also  stating  the  name  and  description  of 
the  persons  in  whom  such  estates  are  vested,  and  the  names  and 
description  of  the  trustees  for  each  charity :  Provided  always,  that 
the  aforesaid  list  sha&l  be  open  for  the  inspection  of  the  rate-payers, 
at  the  officie  of  the  vestry  derk,  at  the  same  time  with  the  accountSy 
when  audited  accordinff  so'  the  provisions*  of  this  act." 

[Sect  40.  **  That  this,. act  or  any  thing  therein  contained  shall  Sarincor 
not  extend  or  be  ^construed  to  extend  to  invalidate  or  avoid  any  f^^^^ 
ecclesiastical  law  or  constitution  of  the  Church  of  England,  save 
and  except  so  far  as  concerns  the  appointment  of  vestries,  or  to 
destroy  any  of  the  rights  or  powers  belonging  to  the  archbishopa. 
bishops,  deans,  or  other  of  the  clergy  of  uie  said  Established 
Churchy  eiAex^as  individualism  or  as  corporate  bodies,  or  in  anywise 
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1&3WU1.4,  to  abridge  or  controul  their  ordinary  jurisdiction  over  or  relating  to 
— ^ — '- —  any  matter  or  thing  respecting  the  ministers  thereof." 
Meaning  or         fSect.  41.  *'  And  in  order  to  remove  doubts  as  to  the  meaninir 
in  this  Act.     of  certain  words  in  this  act,  be  it  enacted,  That  the  word  'justice' 
shall  be  deemed  to  mean  justice  of  the  peace;  and  that  the  words 
'  person'  and  '  party'  shall  be  deemed  to  include  any  number  of 
persons  or  parties;  and  that  the  words  '  justices  of  the  peace  of  the 
county  or  city'  shall  be  deemed  to  include  justices  of  the  peace  of 
any  division  of  a  county,  liberty,  division  of  a  liberty,  precinct, 
county  of  a  city,  county  of  a  town,  cinque  port,  or  town  corporate  ; 
and  that  the  word  '  parish'  shall  be  deemed  to  include  any  liberty, 
precinct,  township,  hamlet,  tithing,  vill,  extra-parochial  place,  or 
any  place  maintaining  its  own  poor ;    and  that  the  word  '  rate* 
payers'  shall  include  '  ley-payers;'  and  that  the  meaning  of  the 
several  words  in  this  act  shall  not  be  restricted,  although  the  same 
may  be  subsequently  referred  to  in  the  singular  number  or  mascu- 
line gender  only." 
As  to  afBxing      [Sect.  42.  "  That  the  words  <  church  or  chapel,'  insomuch  as 
Noticei.         regards  the  affixing  of  notices  as  by  this  act  directed,  shall  be 
deemed  to  include  all  places  of  religious  worship  according  to  the 
forms  of  the  Established  Church ;  and  that  in  any  parish  or  place 
not  having  a  parish  church  or  chapel  as  aforesaid  the  said  notices 
shall  be  affixed  to  some  public  building  within  the  limits  of  the  said 
parish  or  place." 
Act  not  to  [Sect.  43.  '*  That  nothing  in  this  act  contained  shall  extend  to 

riUeT'wherc  ^^^^  parish,  uot  being  within  or  being  part  of  any  city  or  town,  in 
not  more  than  which  parish  there  snail  not  be  a  greater  number  than  eisht  hundred 
payen/ex-  persous  rated  as  householders,  and  having  paid  the  rates  for  the  relief 
ce^  in  cuict  of  the  poor  within  the  year  preceding  that  in  which  the  provisions 
or  ownf.      ^£  ^1^1^  ^^  ^^y  1^^  desired  to  be  put  in  execution  within  such 

parish.*' 
Pabiic  Act.         [Sect.  44.  "  That  this  act  shall  be  deemed  and  taken  to  be  a 
public  act,  and  shall  be  judicially  taken  notice  of  as  such  by  all 
judges,  justices,  and  others,  without   the  same  being  specially 
pleaded." 

u5i7hi*"  [[Vestrymen  (tt),  elected  under  this  General  Vestry  Act, 
Acu'  '  have  been  held  not  to  be  obliged  to  take  an  oath  prescribed 
by  a  local  vestry  act  of  the  parish,  which  has  since  adopted 
the  1  &  2  Will.  4.  The  number  of  vestrymen  to  be  lotted  out 
at  the  first  election  of  vestrymen,  under  this  act,  is  one-third 
of  those  vestrymen  who  at  the  time  of  the  election  were  in 
actual  existence,  and  not  one-third  of  a  complete  vestry,  nor 
one-third  of  a  complete  vestry,  deducting  from  such  third  the 
number  of  the  vacancies  (x).  In  parishes  within  the  metro)K>- 
litan  police  district  of  the  city  of  London,  or  in  which  the 
rated  householders  exceed  3000  persons,  persons  to  be  eligible 
as  vestrymen  under  this  act  must  be  resident  householders 
rated  upon  a  rental  of  40/. ;  but  it  is  not  necessary  that  such 
rating  should  be  in  respect  of  property  in  their  own  vindica- 

(ft)  [Rej  V.  St,  Pancras,  3  Nev.  &  M.  425 :  1  Ad.  &  EH.  80.1 
W  [Ibid.] 


tion  (y).  The  same  rule  applies  as  to  eligibility  in  parishes 
not  being  within  the  metropolitan  police  district,  or  the  city 
of  London.  A  parish  is  not  *'  divided  into  districts  for  eccle-  parish  aiHier 
siastical  or  other  purposes"  within  sect.  22  of  this  act,  where  a  ^**  ^^ 
small  portion  of  tne  parish  is  annexed  to  a  chapelry  created  in 
an  adjoining  parish,  or  where  the  parish  has  been,  for  the 
convenience  of  collecting  the  poor  rates,  divided  into  four 
districts,  though  such  districts  have  been  adopted  by  the 
returning  officer  of  the  borough  (within  which  the  parish  is 
situated)  for  the  purpose  of  taking  the  poll  at  an  election  for 
members  of  parliament  (2).  Trustees  appointed  and  acting  Tmatees. 
under  a  local  act  of  parliament  for  building  a  church,  whicn 
authorizes  them  to  levy  rates  upon  the  inhabitants  of  the 
parish,  and  directs  that  the  accounts  shall  be  audited  and 
allowed  by  the  quarter  sessions,  are  nevertheless  compellable, 
under  sect.  34  of  this  act,  to  produce  and  explain  their  accounts 
to  auditors  duly  appointed  under  it  (a).  Indeed  it  would  seem, 
that  all  boards,  having  a  power  to  levy  rates  on  the  inhabitants 
of  a  parish  which  adopts  this  act,  are  similarly  amenable  to  the 
auditor  (i).  Such  auditors  can  hold  meetings  onlv  in  the  AudUon. 
board  room  of  the  vestry.  A  mandamus  to  appear  ana  produce 
and  explain  accounts  to  auditors,  cannot  direct  the  parties  to 
"  appear  at  such  time  and  place  as  the  auditors  may  appoint, 
and  give  notice  thereof;"  whereas  by  this  statute  the  parties 
are  only  required  to  appear  at  a  meeting  directed  to  be  held  at 
a  certain  place  (c). — Ed.]] 

In  the  act  of  the  10  Ann.  c.  11,  s.  20,  for  building  fifty  new 
churches,  the  commissioners  shall  appoint  a  convenient  num- 
ber of  sufficient  inhabitants  to  be  vestrymen ;  and  from  time 
to  time,  upon  the  death,  removal,  or  other  voidance  of  any 
such  vestryman,  the  rest  or  majority  of  them  may  choose 
another. 

In  the  several  private  acts  for  building  particular  churches, 
sometimes  the  minister,  churchwardens,  overseers  of  the  poor, 
and  others  who  have  served^  or  paid  fines  for  being  excused 
firom  serving  those  offices;  sometimes  the  minister,  church- 
wardens, overseers  of  the  poor,  and  all  who  pay  to^  the  poor 
rate;  sometimes  only  all  who  pay  such  a  sum  to  the  poor 
rate ;  sometimes  all  who  rent  houses  of  so  much  a  year ; — are 
appointed  to  be  vestrymen  within  such  parishes,  and  no  other 
persons. 

e^uvt^inu  of  tisaomeit— See  ^iWbivt^. 


(y)  [JR^jp  V.  SL  Panr rfl»,  3  Ncv.  &  (b)  Tlbid.] 

M.  425.J  (c)  [Ibid.    See  ako  Rex  v.  Vetifv 

(z)  [Ibid.]  of  St.  Mary-Mum,  5  Ad.  &  Ell. 

(fl)    [H«j  V.  St.  Pancrai  {New  268.] 
Church)  'Bwtees,  5  Nev.  &  M.  219.] 
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Eccieiuiticai  1 .  XHE  ecdesiastical  state  of  England,  m  it  standeCh  at  this 
coDitiiaiioo.  jjj^^  jg  divided  into  two  provinces  or  archbiBboprioB  of  Canter- 
bury and  York.  The  Archbishop  of  Canterbury  i«  styled 
Metropolitan  and  Primate  of  all  England,  and  the  Archbishi^ 
of  York,  Primate  of  England.  Each  archbtsbop  hath  within 
his  province  bishops  of  several  dioceses.  The  Archbishop  of 
Canterbury  hath  tmder  him  within  his  province,  of  ancient 
foundations,  Rochester,  his  principal  chaplain;  London,  hia 
dean;  Winchester,  his  chancellor;  Norwich,  Linootn,  Ely,  Chi- 
chester, Salisbury,  Exeter,  Bath  and  Wells,  WorccBicr,  Co- 
ventry and  Lichfield,  Hereford,  Llandaff,  St.  David's,  Bangor^ 
and  St.  Asaph ;  and  four  founded  by  King  Henry  VI  II.,ereded 
out  of  ihe  ruins  of  dissolved  monasteries,  Glonoevter,  Bristol, 
•Peterborough,  and  Oxford.  The  Archbishop  of  Yofk  hath 
under  him  six ;  die  bishop  of  the  county  palatine  of  Chester, 
newly  erected  by  King  Henry  VIIL,  and  annexed  by  him  (o 
the  archbishopric  of  York,  the  county  palatine  of  Duilianj 
Carlisle,  and  the  Isle  of  Man,  annexed  to  die  province  of  York 
br  King  Henry  VIII.  fand  the  bishoprics  of  Ripon  and  Man- 
chester, founded  by  WiUiara  IV.*] ;  but  a  greater  nnnAer  diis 
archbishop  anciently  had,  which  time  bad)  tdcen  from  him. 
And  every  archbishop  and  bishop  hath  fats  dean  and  chapter. 
The  Archbishop  of  Canterbury  hath  the  precedenoe,  next  to 
hhn  the  Archbishop  of  York,  next  to  him  the  Bishop  of  London, 
next  to  him  the  Bishop  of  Durham,  and  next  to  him  the  Bishop 
of  Winchester,  and  then  all  other  bishops  of  both  provinces 
after  their  ancientness.  Every  diocese  is  parted  into  archdea- 
conries ;  and  every  archdeaconry  is  divided  into  deanries^  and 
deanries  again  into  parishes,  towns,  and  hamlets  (£f). 
King  to  be  or  2.  By  IS  &  13  Will.  c.  S,  8.  3,  whoever  shall  come  to  the 
EDgUKL^  ^  possession  of  the  crown  of  England  shall  join  in  commumon 

with  the  Church  of  England  as  by  law  established. 
Hit  oaih  lo  3.  By  the  1  Will.  c.  6,  oath  shall  be  adnmiistared  to  every 
majocain  it.  ^^^  ^^  qnecn  who  shall  sncceed  to  ihe  imperial  crown  of  llris 
realm,  at  'flieir  coronation,  to  be  administered  by  one  of  the 
archbishops  or  bishops^  to  be  thereunto  appointed  by  snch 
king  or  tpieen,  that  they  will  to  the  utmost  of  their  power 
maintain  the  laws  of  God,  the  true  profession  of  the  Gospd, 
and  protestant  reformed  religion  estaMished  by  law ;  and  will 
preserve  •vnfto  ^  bishafs  and  dk^i^gy  of  ^his  lealm,  and  to  the 
churches  committed  to  their  charge,  all  such  rights  and  privi- 
leges as  by  law  do  or  shall  appertain  unto  them,  or  any  of  them. 
And  by  the  5  Anne,  c.  5,  s.  2,  the  king  at  his  coronation 
shaH  take  and  subscribe  an  oath  to  maintain  and  preserve  in- 
violably the  settlement  of  the  Ohnrch  of  England,  and  the 
doctrine,  worship,  discipline,  and  government  thereof  as  by 

(d)  1  InaU  94. 


law  established.    [[See  p.  41 6  pp,  for  the  Act  of  Union  between 
England  and  Ireland.]] 

C  By  canon  8«  ^'whoever  shall  affirm  that  the  Church  of  Eng-  ^®'**''JL^ 
land  by  law  established  is  not  a  true  and  apostolical  churcDi  tnm^L  ' 
teaching  and  maintaining  the  doctrine  o!  the  apostles ;  let  him 
be  excommunicated  ipso  faeto,  and  not  restored  but  only  by 
the  archbishop  after  his  repentance  and  public  revocation  of 
this  his  wicked  error/' 

And  by  canon  7,  '' whoever  shall  affirm  that  tfie  government 
€^  the  Church  of  England  under  his  majesty,  by  archbishops, 
bishops,  deans,  archdeacons,  and  the  rest  that  bear  office  in 
the  same,  is  antichristian  or  repugnant  to  the  word  of  God* 
let  him  be  excommunicated  tpso  facto,  and  so  continue  until 
he  repent,  and  publicly  revoke  such  his  wicked  errors." 

And  moreover,  seditious  words,  in  derogation  of  the  esta- 
blished religioHi  are  indictaUe,  as  tending  to  a  breadi  of  the 
peace ;  as  where  a  person  said,  ^'  Your  religion  is  a  new  reli- 
gion, preaching  is  but  mrating,  and  prayer  once  a  day  is  moie 
edifying.''  [[See  title  ^10^000^  for  a  more  detailed  account 
of  ^e  dioceses  in  En^nd,  Wales,  and  the  Isle  of  Man  («)•[] 
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nCHURCH  IN  IRELAND.;] 

I.  Before  ihe  Union    .    .    .  415/^  |    IL  Since  the  Vnum      .    .    4l5pp 

[[L  Before  the  Union. 

TThe  early  history  of  the  church  in  Ireland,  though  shrouded  Buiy  hi*- 
in  much  obscurity,  is  not  without  some  rays  of  historical  no-  iSh'cho^h. 
tice,  even  as  to  its  earliest  origin. 

[[Perhaps  the  first  direct  testimony  (f)  from  which  its  exist- 
ence can  be  inferred,  is  the  assertion  of  TertuHian  {ff)  (a.  d.  900), 
"  that  those  parts  of  the  British  Isles  which  were  unapproached 
by  the  Romans,  were  yet  subject  to  Christ."  There  seems 
also  to  be  evidence  that  the  British  clergy  sought  in  Ireland  an 
asylum  from  the  persecutions  of  Dioclesian,  a.  d.  SOS ;  and 
that  St.  Patrick,  born  (according  to  Archbishop  Usher)  in 
A.  D.  379,  found  an  bierarchv  established  in  Ireland.  There 
is  also  ample  reason  to  conclude  that  this  church  was  formed 
upon  the  Oriental  or  Greek,  and  not  upon  the  Latin  model  (A). 

(e)  I  Hftwk.  7.   [See  ako  ft^koto-  iU  biehopiiflii.   (See  Bing.  b.  9,  c.  8,  as 

CM,  flrrl^eoestic,  I0fttcfft»  Hiaas  to  the  eaetem  ctietom  io  this  respect) 
aa^  tfloytiTi.]  [2.  From  the  fact  that  (as  m  the 

(/')  [St  IreMMW,  Bishop  of  Lyons,  Sootcfa)  in  the  Irish  Church  their  chief 

A.D.  100,  mentions  the  existence  of  bishop  was  called  primate,  and  uot 

churehes  among  the  Celtic  nations,  archbishop. 
Lib.  1,  c.  2,  3.— Eo.1  [3.  From  its  primitive  liturgy,  which 

(g)  rin  Mb  book  Adyenus  JudflBOS,  di&red  in  many  respects  from  that  of 

c.  7;   Usher's  Primor.  p.  801. — Eo.]  the  Roman,  and  agreed  with  that  of 

(A)  [1.  From  the  multiplication  of  the  Greek  Church. 

pp2 
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It  appears  to  have  maintained  its  independence  for  about 
700  years,  having  no  connection  with  England,  and  differing 
Adriaa's        upon  many  points  from  Rome.     In  1155,  Pope  Adrian,  by  a 
^''"'  papal  bull,  made  a  present  to  Henry  II.  of  Ireland,  with  cer- 

tain reservations  to  the  Holy  See.  A  council  of  the  Irish 
clergy  was  held  at  Cashel  in  1172.  The  result  of  this  council 
was  the  assimilation  (i)  of  the  Church  of  Ireland  to  that  of 
England,  and  its  subjection  to  the  Roman  See.  **  Among  the 
seven  decrees  of  the  Cashel  synod,  in  the  articles  of  union,  as 
they  may  be  called,  between  the  Anglo-Irish  church  and  state^ 
there  were  four  which  regulated  the  revenues  of  the  clergy. 
It  was  enacted  by  one  of  these,  '  that  church  lands  should  be 
free  from  the  customary  exactions  of  the  chieftiuns,  from  all 
demands,  whether  of  money  or  of  entertainment.'  '  That 
they  should  be  likewise  exempt  from  certain  fines  imposed  by 
the  Brehon  law :  that  all  the  faithful  should  pay  tithes  of  their 
cattle,  fruits,  and  all  other  increase.'  And  tnis  was  explained 
a  few  years  after,  by  a  sweeping  commentary  of  the  Dublin 
synod,  as  including  the  tithe  of  provisions,  hay,  fiax,  wool,  the 
young  of  animals,  and  the  produce  of  gardens  and  orchards. 
It  was  also  enacted  that  all  the  faithful  should  pay  a  third  of 
their  moveable  goods  for  a  solemn  burial,  and  for  vigils  and 
masses  for  the  repose  of  their  souls,  and  that,  if  they  died  un- 
married, or  without  le^timate  children,  the  bequest  should  be 
increased  to  one-half/ 
Reformaiioo.  [[Wc  pass  uow  to  the  time  of  the  Reformation,  and  are  met 
by  a  circumstance  which  the  present  state  of  Ireland  renders 
scarcely  credible,  but  which  is  based  upon  historical  proof. 
Henry  VIIL,  who  rejected  the  title  of  Lord  of  Ireland  (hitherto 
the  only  title  allowed  by  the  popes  to  the  kings  of  England), 
and  assumed  the  absolute  sovereignty  over  the  island,  seems 
to  have  been  supported  by  the  allegiance  of  the  Irish  chief- 
tains, not  only  in  nis  abjuration  of  the  secular  but  also  of  the 
ecclesiastical  power  of  the  Church  of  Rome.  The  aristocracy 
of  the  country  expressed  themselves  in  this  language :  **  They, 
and  each  of  them,  do  and  doth  acknowledge  the  king's  majesty 
aforesaid  to  be  their  natural  and  liege  lord ;  and  will  honour, 
obey,  and  serve  him,  and  the  kings  his  successors,  against  all 
creatures  of  the  universe.  And  they  will  accept  and  hold  his 
said  majesty,  and  the  kings  his  successors,  as  the  supreme 

£4.  From   the  innovationfl  mtro-        (i)  [Lawrence  OTooIe  was    the 

duoed  by  the  Council  of  Cashel,  in  fint  Archbishop  of  Dublin.    It  sdD 

A.  D.  1172.  seems  that  there  were  for  some  time 

[5.  From  the  existence  of  the  mo-  two  churches  or  parties  in  the  church ; 

nastic  order  oftheCuldees,  whose  rule  those  who  followed  the  lites,  &a  as 

was  invented  by  Saint  Athanasius,  they  existed  before  the  Council  of 

Bishop  of  Alexandria;  the  reviver  of  Cashel,  and  those  who  adopted  the 

this  order  was  Saint  Columba,  a.  d.  changes  introduced  by  that  synod. — 

622.   See  Bede*8  Third  Book,  iNiisim.  £d.1 
—Ed.] 


head  on  earth,  immediately  under  Christ,  of  the  Church  of 
England  and  Ireland,  B^c.  And  as  far  as  lietn  in  their  power, 
jointly  and  separately,  they  will  annihilate  the  usurped  primacy 
and  authority  of  the  Bishop  of  Rome,  and  will  expel  and  era- 
dicate all  his  favourers,  abettors,  and  partizans,  and  maintain, 
support,  and  defend  all  persons  spiritual  and  temporal,  who 
shall  be  promoted  to  church  benefices  or  dignities  by  the  king's 
majesty  or  other  rightful  patron  ;  and  will  apprehend  and  bring 
to  justice,  to  be  tried  according  to  the  laws  made  or  to  be 
made  in  such  behalf,  all  who  apply  for  provision  to  the  Bishop 
of  Rome,  or  who  betake  themselves  to  Rome  in  quest  of  pro- 
motion (A)." 

rit  seems,  too,  that  an  outward  conformity  at  least  to  the 
Relormed  Church  was  maintained  for  some  years  in  the  reign 
of  Elizabeth  (/)•  Carte  thus  alludes  to  the  fact :  "  In  the  be- 
ginning of  Queen  Elizabeth's  reign,  the  Roman  Catholics,  uni- 
versally throughout  England,  observed  the  act  of  uniformity, 
and  went  to  the  parish  churches,  where  the  English  liturgy 
was  constantly  used.  They  continued  doing  so  for  eleven  years. 
The  case  was  much  the  same  in  Ireland,  where  the  bishops 
complied  with  the  Reformation,  and  the  Roman  Catholics  in 
general  resorted  to  the  parish  churches,  in  which  the  English 
service  was  used,  until  ttie  end  of  Queen  Elizabeth's  reign." 

[^Barrington,  a  popish  bishop,  thus  expresses  himself:  ^*  For 
some  time  the  great  body  of  the  (Roman  Catholic)  clergy  con- 
formed exteriorly  to  the  law.  It  was  afterwards  more  than 
once  publicly  declared  by  Sir  Edward  Coke,  when  attorney- 
general,  which  the  queen  herself  confirmed  in  a  letter  to  Sir 
Francis  Walsingham,  that  for  the  first  two  years  of  her  reign, 
the  Roman  Catholics,  without  doubt  or  scruple,  repaired  to  the 
parish  churches :  the  assertion  is  true,  if  not  too  generally  ap- 
plied." "  1  deny  not,"  says  Father  Parsons,  in  reply  to  Coke, 
"  but  that  many  throughout  the  realm,  though  otherwise  Car 
tholics  in  heart,  as  most  of  them  were,  did  at  that  time,  and 
after,  as  also  now  (a.  d.  1606),  either  firom  fear  or  lack  of 
better  instruction,  or  both,  repair  to  Protestant  churches." 

[[It  is  not  Mdthin  the  province  of  this  work  to  account  for  the  Rciapw  iato 
subsequent  relapse  of  the  church  into  Romanism ;  but  some  of  '^'^■■'^*^' 
the  causes  may  probably  be  found  in  the  desolating  wars  of 
Elizabeth  in  Ireland,  the  rebellion  of  1641,  and  the  protracted 
civil  contests  which  were  its  consequences,  the  inaustry  and 
talents  of  the  Jesuits,  the  revolution  of  1688,  and  the  various 
confiscations  and  proscriptions  which  extend  firom  the  reign  of 
Henry  VIII.  (m)  to  that  of  William  III.     Probably,  however, 

(k)  [Cox,  272,  ouotiDg  from  the  the  regular  clergy  of  the   Romish 

couDcfl  book  at  Dublin  Castle.]  Church,  including  a  laise  proportion 

(l)  [Carte's  Lives  of  the  Dukes  of  of  the  tithes,  has  neen,  smce  the  time 

Ormonde/)  of  Henry  VIII.  in  possession  of  the 

(m)  [The  property  bestowed  upon  landed  proprietors  of  Ireland."«o£r* 
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RomSSBm^^  the  principal  cause  is  justly  stated  by  Lord  Clare,  in  his 
speech  on  the  union:  "  In  the  reign  of  Elizabeth,- the  re- 
formed liturgy  was  again  enforced,  and '  the  English  act  of 
uniformity  was  enacted  by  the  colonial  parliament ;  and — what 
seems  a  solecism  in  the  history  of  legislation — in  the  body  of  this 
act,  by  which  the  use  of  the  English  liturgy,  and  a  strict  con- 
formity to  it,  are  enjoined  under  severe  penalties,  a  clause  is 
introduced,  reciting  that  English  ministers  cannot  be  found  to 
serve  in  Irish  churches ;  that  the  Irish  people  did  not  under- 
stand the  English  tongue ;  that  the  church  service  cannot  be 
celebrated  in  Irish,  as  well  for  difficulty  to  get  it  printed,  as 
that  few  in  the  whole  realm  can  read.  And  what  is  the  remedy  ? 
If  the  ministers  of  the  Gospel  cannot  speak  English,  he  may 
celebrate  the  church  service  in  the  Latin  tongue,  a  language 
certainly  as  unintelligible  to  his  congregation  as  the  English 
tongue,  and  probably  not  very  familiar  to  the  ministers  thus 
authorized  to  use  it  (my* 

[[The  letters  of  Primate  Boulter  embrace  the  period  which 
elapsed  between  1724  to  17S9,  during  which,  from  the  almost 
constant  absence  of  the  lord  lieutenant,  he  acted  as  one  of  the 
lords  justices.  Writing  to  the  Archbishop  of  Canterbury,  he 
says  (n),  *'  A  great  part  of  our  clergy  have  no  parsonage 
houses,  or  glebes  to  build  them  on ;  we  have  many  parishes 
eight  and  ten,  twelve  and  fourteen  miles  long,  with  perhaps 
only  one  church  in  them,  and  that  often  at  the  end  of  Cne 
parish.    We  have  few  market  towns  that  supply  convenient 

(m)  [An  act  passed  in  the  28th  [  And  agaiii,  in  an  a£t  of  unifemti^ 

year  of  the  reign  of  Henry  VIII.  paased  hy  Qneen  Elisabeth,  the  pre- 

chap.  XV.  intituled,  "  An  Act  for  the  amble  nuia  tboe :  "  And  foraamueh 

English  Order,  Habit,  and  Language/'  as  in  most  places  of  ibis  realm,  there 

&c.  was  the  first  heavy  blow  which  cannot  be  found  English  ministers 

the  infant  reformed  church  received ;  to  senre  in  the  churches  or  places 

that  act  directed  that  the  Irish  habit  appointed  for  common  pn^er,  and 

and  apparel  should  be  abolished,  and  that  if  some  good  means  were  pro- 

the  peculiar  form  in  which  the  Irish  rided,  that  they  might  use  the  prayers, 

wore  Uieir  hair  should  be  discontinued.  &c.  in  tuck  language  as  they  nught 

It  provided  farther,  that  spiritual  pro-  heit  understand,  the  due  honour  of 

motions  should  be  given  only  to  such  God    should  be  thereby  mudi  ad- 

perMos  as  could  speak  the  English  vanoed  j  end  for  that,  alfo^  that  the 

language,  and  none  other.    And  that  same  hay  hot  be  m  thbie  katite 

every  archbishop,  bishop,  &c.  at  the  language  ;    we  do  therefore  most 

time  of  the  admission  of  any  person  humbly  beseech  your  majesty,  that 

to  spiritual   promotion,    should  ad-  it  may  be  enactea  by  the  authority 

minister  an  oath  to  the  person  pro-  of  the  present  parliament,  that  in 

moted,   that   he  would    endeavour  everv  such  chiurch,  where  Ihe  common 

«  himself  to  learn,  instruct,  and  teach  minister  hath  not  the  use  of  the  Eng^ 

the  English  tongue  to  all  under  his  lish  tongue,  it  shall  be  tawful  to  say 

rule,  cure,  order,  and  governance;  or  use  all  their  common  and  open 

and  fhrther  that  he  should  keep,  or  prayer  in  the  Latin  tongue."   Which 

cause  to  be  kept,  within  the  place,  was  acconlinely  enacted  1^  the  sta- 

territory,  or  parish,  where  be  shotdd  tute  2nd  of  EUzabeih,  cap.  ziiL  anno 

have  rule,  benefice,  or  promotion,  a  1559 — 60. — Ed.] 

KfuHfl  to  kam  £ngli$h/' Bee.  (n)  [Page  169.] 


food^  nor  feruers  that  can  supply  the  common  necessaries  of 
life,  so  that  all  agree  that  no  clergyman  can  live  without  a  mo* 
derate  glebe,  and  as  there  can  be  no  hopes  of  getting  ground 
of  the  papists  without  more  churches  and  more  resident  clergy- 
men,  we  have  been  framing  two  bills,  &c/'  '*  In  many  parts, 
by  means  of  impropriations,  there  are  ricaniges  or  curacies 
worth  but  51.  or  10/.  per  annum,  so  that  in  several  places  the 
bishop  lets  the  same  person  enjoy  three  or  four  on  to  seven  or 
eight  of  these,  which  possibly  all  together  make  but  60/.,  80/^ 
or  100/.  per  annum,  and  there  is,  it  may  be,  but  one  of  two 
churches  on  all  the  deHomnatians,  which  is  die  name  we  ^ve 
these  paririies. 

[[Again,  writing  to  the  Duke  of  Newcastle  (o),  he  repeats^ 
'*  until  we  can  get  more  churches  and  resident  clergy,  instead 
of  getting  ground  of  the  papist,  we  must  lose  to  Uiem,  as  in 
fact  we  do  in  many  places,  tne  detcemdants  of  mamf  of  Cram' 
weWs  officers  and  soldiers  being  gone  off  to  papery^* 

[[In  1735  the  Irish  House  of  Commons  abolished  tithe  of 
pasture  (/> ),  which,  in  the  then  existing  state  of  Ireland,  is  said 
to  have  exempted  ninety-six  out  of  every  hundred  from  con- 
tributing to  the  support  of  the  clergy^ — a  blow  which  they  did 
not  recover  till  the  demands  of  the  American  war  increased  to 
a  great  extent  the  agriculture  of  the  country. 

[[IL  Since  the  Union. 

[^The  fifth  article  of  the  Act  for  the  Union  of  Ireland  with  TbeCbarehei 
Great  Britain  (7),  enacts,  "  That  it  be  the  fifth  article  of  union,  ^^1*1^^ 
That  the  churches  of  England  and  Ireland^  as  now  by  law  Jqi^o"**'^*^ 
established,  be  united  into  one  protestant  episcopal  church,  to  Protcftant 
be  called.  The  United  Chtarch  cf  England  and  Ireland;  and  cf^^»d 
that  the  doctrine,  worship,  discipline,  and  government  of  the  of*i£chu?eh 
said  united  church  shall  be,  and  shall  remain  in  full  force  for  or  Scotland  to 
ever,  as  the  same  are  now  by  law  established  for  the  church  of  oow*J!ta.' 
England;  and  that  the  continuance  and  preservation  of  the  ^"'^^' 
said  united  church,  as  the  established  church  of  England  and 
Ireland^  shall  be  deemed  and  taken  to  be  an  essential  and 
fundamental  part  of  the  union ;  and  that  in  like  manner  the 
doctrine,  worship,  discipline,  and  government  of  the  church  of 
Scotland  shall  remain  and  be  preserved  as  the  same  are  now 
established  l^  law,  and  by  the  acts  for  the  union  of  the  two 
kingdoms  of  England  and  Scotland  (r).** 

I^rhe  second  clause  of  the  *'  Act  for  the  Relief  of  His  Ma- 
jesty's Roman  Catholic  Subjects,*'  passed  13th  April,  18S9, 
prescribes  a  particular  form  of  oath  to  be  taken  by  all  Roman 
Catholic  members  of  both  houses  of  parliament,  a  part  of 

(0)  [Pm«  179.]  cattle.— Eo.] 

(p  )  [Frns  was  called  tbe  agistment        {g^  TPassed  July  2nd,  1 800.] 
vote  against  tithe  of  pasture  for  diy        (9)  [iO  Geo,  3,  c.  67.] 
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A«to  of  Par-  which  IS,  "  And  I  do  hereby  disclainiy  disavow,  and  solemnly 
fecu^  the  abjure  any  intention  to  subvert  the  present  Church  Establish- 
iri.h  charch.  ^^^^  ^^  g^^^j^^  Y}y  Law  Within  this  Realm." 

[[See  also,  under  the  title  i^opeUP^  the  24th,  25th  and  26th 
sections  of  this  act,  forbidding  the  titles  of  Protestant  episcopal 
sees  to  be  assumed  by  Roman  Catholic  bishops,  and  public 
officers  to  attend  with  the  insignia  of  their  office  at  any  other 

Slace  than  the  Established  Church ;   and  imposes  a  penalty  on 
Loman  Catholics  officiating  except  in  their  usual  places  of 
worship  (o). 

[^The  3  &  4  of  Victoria,  cap.  52,  appointing  His  Royal 
Highness  Prince  Albert  regent  of  these  realms,  in  the  event  of 
the  crown  descending  to  any  issue  of  her  majesty,  whilst  such 
issue  shall  be  under  the  age  of  eighteen  years,  enacts,  among 
other  provisions,  that  his  royal  highness  shall  swear  that  he 
will  maintain  inviolably  the  Established  Churches  of  England, 
Ireland  and  Scotland ;  and  also  that,  in  the  event  of  his  being 
reconciled  to  the  Church  of  Rome,  or  professing,  or  marrying 
a  person  professing,  the  Roman  Catholic  religion,  his  royal 
highness  snail  cease  to  be  regent  of  these  realms  (/>). 

rin  the  first  year  of  George  II.,  an  act  was  passed,  to 
enable  archbishops,  bishops,  and  other  ecclesiastical  persons, 
to  grant  their  patronage  or  right  of  presentation  to  small 
livings  to  such  persons  as  shall  augment  the  same.  In  1836, 
an  act  was  passed  to  amend  the  foregoing  statute,  and  to  en- 
courage the  building  of  chapels  of  ease  in  Ireland  (g), 

rin  1812,  an  act  was  passed  to  enable  coadjutors  to  arch- 
bishops and  bishops  in  Ireland  to  execute  the  powers  of  arch- 
bishops and  bishops  respectively,  for  all  purposes  but  that  of 
presenting  and  collating  to  benefices,  and  in  all  cases  except 
such  as  concerned  royal  privileges  or  prerogatives  (r). 

[[On  the  21st  June,  1824,  an  act  was  passed  to  consolidate 
and  amend  the  laws  for  enforcing  the  residence  of  spiritual 
persons  on  their  benefices ;  to  restrain  spiritual  persons  fiom 
carrying  on  trade  or  merchandize;  and  for  the  support  and 
maintenance  of  stipendiary  curates  in  Ireland  («)• 

QOn  the  14th  August,  1833,  an  act  was  passed,  efiecting  a 

very  extensive  alteration  in  the  temporalties  of  the   Irish 

Church  (t).    This  act  was  subsequently  amended  by  one  which 

passed  on  the  15th  August  in  the  ensuing  year  (ti). 

iri«ii  Charch       \!!^^^  Church  of  Ireland  was,  until  the  passing  of  the  Irish 

uePSJir!'      Church  Temporalties'  Bill,  under  the  control  of  four  arch- 

Arcbbiahops    bishops,  onc  for  each  of  the  four  provinces,  and  named  from 

and  BUhop..  ^|^g  ^j^j^g  ^f  Armagh,  Dublin,  Cashel,  and  Tuam,  in  which 

(o)  [10  Geo.  4,  c.  7.]  (i)  [See  5  Geo.  4,  c.  91 :  thw  an- 

(p)  [See  this  act  under  ftUntiaqt    swers  to  the  English  act  1  &  2  Viet, 
2l(tf  (^  the  Royal  Family,  toI.  ii. —    c.  106.] 


Ed.]  (t)  [3  &  4  Will.  4,  c.  37.] 

iq)  [6  &  7  Will.  4,  c.  31.]  («)  [4  &  5  Will.  4,  c.  90j 

(r)  [52  Geo.  3,  c.  62.] 


CCJurtft  in  3|relanli^3  4i5rr 

the  archiepiscopal  sees  are  situated.    The  Archbishop  of  Ar-  WjJ  chij'ci* 
nia^h,  now  universally  recognized  as  first  in  rank^  though  his  u^^m. 
right  to  that  station  was  long  disputed  by  the  Archbishop  of  f^^g^J^PJ 

Dublin,  is  styled  Primate  and  Metropolitan  of  all  Ireland ;  the  ^ 

Archbishop  of  Cashel,  Primate  and  Metropolitan  of  Munster ; 
and  the  Archbishop  of  Tuam,  Primate  and  Metropolitan  of 
Connaught.  The  four  archiepiscopal  provinces  are  subdivided 
into  thirty-two  dioceses^  which  were  consolidated  and  united 
under  eighteen  bishops.  The  dioceses  in  Armagh  province  are 
those  of  Armagh^  (held  by  the  archbishop^)  Clogher,  Meath, 
Down  and  Connor  united,  Derry,  Raphoe,  Kilmore,  Dromore, 
and  Ardagh  united  to  Tuam.  There  are,  therefore,  seven 
bishops  in  this  province,  suf&agan  to  the  Archbishop  of  Ar- 
magh. The  province  of  Dublin  is  subdivided  into  the  dioceses 
of  Dublin  and  Glandelagh  united,  Kildare,  Ossory,  and  Leighlin 
and  Ferns  united.  The  Archbishop  of  Dublin  has,  therefore, 
three  sufiragan  bishops  under  him.  The  province  of  Cashel 
contains  the  dioceses  of  Cashel  and  Emly  united,  Limerick 
united  with  Ardfert  and  Aghadoe,  Waterford  united  with  Lis- 
more,  Cork  united  with  Ross,  Cloyne,  and  Killaloe  united  with 
Kilfenora.  The  number  of  suffragan  bishops  in  this  province 
is  five.  The  province  of  Tuam  comprehends  the  dioceses  of 
Tuam,  Elphin,  Clonfert  united  with  Kilmacduagh,  and  Killala 
united  with  Achonry.  There  are,  therefore,  three  bishops  in 
this  province  sufiiragan  to  the  Archbishop  of  Tuam. 

[[This  arrangement  has  been  considerably  altered  by  the 
recent  acts  of  3  8c  4  Will,  and  4  &  5  Will,  cited  above,  ac- 
cording to  the  provisions  of  which,  the  hierarchy  is  to  consist 
of  two  archbishops  only,  those  of  Armagh  and  Dublin ;  the 
two  others  being  reduced  to  the  rank  of  bishops.  The  eighteen 
sufiiragan  bishops  are  to  be  reduced  by  the  consolidation  of 
the  diocese  to  ten,  five  under  each  archbishop.  The  new  ar- 
rangement is  to  be  efiected  gradually  on  the  demise  of  the 
several  bishops  whose  sees  are  to  be  united  to  others.  When 
completed,  the  ecclesiastical  division  of  Ireland  will  be  as  fol- 
lows : — The  province  of  Armagh,  containing  the  bishoprics  of 
Meath,  Derry  united  with  Raphoe,  Down  united  with  Connor 
and  Dromore,  Kilmore  united  with  Ardagh  and  Elphin,  and 
Tuam  united  with  Killala  and  Achonry:  the  province  of  Dublin, 
containing  the  bishoprics  of  Ossory  united  with  Leighlin  and 
Ferns ;  Cashel  united  with  Emly,  Waterford,  and  Lismore ; 
Cloyne  united  with  Cork  and  Ross  (  Killaloe  united  with  Kil- 
fenora, Clonfert,  and  Kilmacduah  ;  and  Limerick  united  with 
Ardfert  and  Aghadoe.  The  new  arrangement  has  already  taken 
efiect  with  respect  to  the  two  archbishoprics  of  Cashel  and  Tuam, 
'  and  the  bishoprics  of  Raphoe,  Ossory,  Waterford,  Cork, 
Clonfert  and  Killala,  and  Limerick,  in  consequence  of  the 
demise  or  translation  of  their  respective  bishops. 

[[The  income  of  the  archbishops  and  bishops  is  derived 
chiefly  from  lands  let  upon  lease  of  twenty-one  years,  and  re- 
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newed  irom  time  to  time^  at  the  original  rent,  on  payment  of  a 
fine  on  renewal,  fluctuating  according  to  the  altered. Talue  of 
land,  and  the  period  to  which  the  renewal  is  to  extend.  The 
income  of  the  whole  episcopal  establishment  was  returned  to 
parliament  as  amounting  to  151,128/.,  in  1831,  which  will  be 
reduced  to  82,953/.,  under  the  new  arrangements ;  leaving  a 
balance  of  68,175/.,  for  the  general  purposes  of  ecclesiastical 
discipline  and  education.  The  management  of  the  fond  thos 
created  is  entrusted  to  a  board  of  commissioners,  upon  whom 
the  receipt  of  the  incomes  devolves  on  the  lapse  of  the  extin- 
guished sees.  The  crown  has  the  right  of  nomination  to  all 
archbishoprics  and  bishoprics. 

[[According  to  the  act  of  3  &  4  Will.  4,  c.  87,  s.  61,  the 
archiepiscopal  sees  of  Cashel  and  Tuam  having  become  void, 
the  Archbishops  of  Armagh  and  Dublin  succeed  each  other,  in 
future,  in  parliament,  from  session  to  session.  And  the  Bishops 
of  Cashel  and  Tuam  are  included  in  the  episcopal  rotation,  and 
"  therein  take  place  next  before  the  episcopal  see  last  in  the 
order  of  rotation  of  the  episcopal  sees,  tne  bishops  whereof  sat 
in  parliament  for  the  session  last  previous.'*  In  the  session 
last  previous  to  the  deaths  of  the  late  Archbishops  of  Cashel 
and  Tuam,  the  bishops  who  sat  in  parliament  were  those  of 
Meath,  Kildare,  and  Derry ;  of  course  the  Bishops  of  Cashel 
and  Tuam  *^  take  place  next  before*'  the  Bishop  of  Derrj;  and 
the  rotation  will  be  as  follows,  according  to  the  sessicms  of 
parliament: — 

1839-40.  Dublin,  Down,  Ferns,  Cloyne ; 

1840-41.  Armagh,  Killaloe,  Kilmore,  Cloffker; 

1841-4^.  Dublin,  Meath,  Kildare,  Cashel ; 

1842-43.  Armagh,  Tuam,  Derry,  Limerick; 

1843-44.  Dublin,  Dromore,  Elphin,  Down ; 
and  so  on,  supposing  no  vacancy;  but  in  the  event  of  a  vacancy 
of  Cloffher,  Kildare,  JDromare,  JElphin,  the  bishop  of  the  see 
next  in  rotation  succeeds  to  the  parliamentary  representation. 
[[The  ecclesiastical  dignitaries  subordinate  to  the  bishops 
are  the  deans,  thirty-three  in  number,  all  presentative  by  the 
crown,  except  those  of  St.  Patrick's,  Dublin,  and  of  Kildiure, — 
who  are  elective  by  their  respective  chapters, — and  of  Clon- 
macnois,  collative  by  the  Bishop  of  Meath.  Twenty-six  deans 
have  cure  of  souls,  and  seven  have  not.  The  deans  of  St. 
Patrick's,  Dublin,  Christ  Church,  Dublin,  St.  Canice,  Kilkennv, 
and  Lismore,  exercise  peculiar  jurisdictions,  varying  in  each, 
within  their  respective  deanries.  Three  dioceses — Meath,  Kil- 
more, and  Ardagh — ^are  without  chapters ;  in  lien  of  which  there 
is  a  synod,  consisting  of  all  the  beneficed  clergymen,  in  which 
the  archdeacon  presides.  The  chapters  and  synods  are  cor- 
porate bodies,  and  use  a  common  seal.  The  chapters  are  thirty 
in  number ;  and  though  all  have  a  general  similarity  of  con- 
stitution, each  is  marked  bv  some  special  peculiarity.  Their 
component  members  are  as  k>11ows— the  precentors  or  chanters. 


originally  intended  to  haye  charge  orer  tte  singing  men :  their  De«M  «mi 
nuniber*is  twenty-six — seventeen  with  cure  of  souls,  and  nine  ^•*»p**"- 
without  cure :  they  are  all  appointed  by  their  respectire  bishops, 
except  the  precentor  of  Christ  Church,  Dublin,  who  is  nomi* 
nated  by  the  crown.  The  next  members  are  the  chancellors, 
who  have  no  special  duty :  they  are  twenty-two-^fifteen  having 
cure  of  souls,  and  seven  being  without  cure ;  all  appointed  by 
the  bishops,  except  that  of  Christ  Church,  Dublin,  who  is  no* 
minated  by  the  crown.  The  treasurers  are  also  twenty-two — 
sixteen  with  cure  of  souls,  and  six  without  cure ;  the  right  of 
appointment  is  the  same  as  that  of  the  precentors  and  chan- 
cellors. The  archdeacons  are  thirty-four  in  number — all  ap- 
pointed by  the  bishops.  There  are  two  provosts  belonging  to 
cathedral  churches  |  but  they  have  no  official  duties,  cure  of 
souls,  or  spiritual  jurisdiction^  Besides  the  subordinate  dig- 
nitaries now  recited^  the  chapters  have  prebendaries^  180  in 
number.  There  are  also  in  twelve  of  the  cathedral  churches 
certain  subordinate  bodies,  consisting  of  five  canons,  fifty-nine 
vicars  choral,  and  fifteen  choristers* 

[[There  is  but  one  instance  of  a  territorial  exemption  from  ooe  Peca- 
episcopal  jurisdiction,*— the  lordship  of  Newry;  the  proprietor  "*^' 
of  which  holds  his  roiritual  court,  and  grants  marriage  licences 
and  probates  of  wills,  under  the  seal  of  the  religious  house  to 
which  the  lordship  belonged  before  the  Reformation* 

[[The  dioceses  are  divided  into  parishesj  which  are  in  the  Parochui 
sjnritual  charge  of  clergymen  in  full  orders,  called  rectors  and  ^'*'^' 
vicars,  and  perpetual  curates .  They  derive  their  incomes  chiefly 
from  tithe,  of  which  there  are  two  kinds,^  great  and  small ;  the 
former  derived  from  corn  of  every  kind,  hay  and  wool  $  the  latter 
firom  flax,  hemp,  garden  produce,  and  in  some  cases  potatoes ; 
but  by  another  and  more  general  explanation  of  these  terms, 
two-thirds  of  the  tithe  of  com,  hay,  and  wool,  constitute  the 
great  tithe,  and  the  remaining  third  the  small  tithe  of  a  parish : 
the  former  is  considered  the  property  of  the  rector,  the  latter 
of  the  vicar.  Latterly,  a  new  order  of  parochial  clergy  has 
been  introduced  into  the  Church,  under  the  name  of  perpetual 
curates,  who  have  charge  of  a  portion  of  a  parish  specially 
allotted  to  them,  the  tithe  of  which  they  receive,  and  are  not 
subject  to  the  incumbent  of  the  remaining  portion  of  the  pa- 
rish, but  hold  their  situations  for  life.  It  appears  fi'om  the 
late  Report  on  the  Irish  Church,  that  the  number  of  parishes, 
including  perpetual  curacies,  is  S,405,  of  which  S,348  have 
provision  for  the  cure  of  souls,  and  57  have  not,  being  either 
wholly  impropriate,  or  tithe  free.  But  these  are  not  held 
each  by  a  separate  incumbent.  On  the  contrary,  so  many 
of  them  are  combined  into  unions,  consisting  of  two  or  more 
parishes,  that  the  number  of  incumbents  amounts  only  to  1,385. 
Of  these  benefices,  478  are  unions,  and  907  single  parishes. 
Unions  are  of  two  kinds,— permanent  and  temporary.  A  per- 
manent union  may  be  constitnted  by  act  of  parliament;  by 


Parochial  charter,  by  act  of  council,  or  by  prescription.  The  temporary 
^'*^'  unions  are  made  by  the  authority  of  the  bishop,  and  cease  on 
the  demise  of  the  incumbents  for  whose  benefit  they  were 
created.  The  parochial  clergy  derive  part  of  their  income  fi'om 
glebe  land  attached  to  their  respective  benefices.  The  total 
quantity  of  glebe  land  amounts  to  91,137  acres,  fi'om  which,  if 
a  twentieth  part  be  deducted  as  unprofitable,  there  will  remain 
86,581  acres  of  profitable  land;  it  is  said  that  if  equally  ap- 
portioned among  the  benefices,  it  would  give  an  average  of  62 
acres  to  each  incumbent.  It  is,  however,  very  unequally  dis- 
tributed, by  much  the  greater  quantity  of  it  lying  in  the  northern 
province  of  Armagh.  Most  of  the  glebes  are  furnished  with 
manses  or  glebe  houses,  built  partly  by  a  donation  of  money 
firom  the  Board  of  First  Fruits,  partly  by  loan  firom  the  same 
source,  and  partly  at  the  cost  of  the  incumbent,  repayable  by 
instalments  from  his  successors.  In  cities  and  towns  the  pa- 
rochial clergy  are  paid,  in  lieu  of  tithe,  by  ministers'  money, 
which  is  an  assessment  on  every  house  of  a  certain  value,  esti- 
mated according  to  the  amount  of  rent  paid. 

[[The  incomes  of  the  parochial  clergy  are  subject  to  certain 
deductions.  These  are,  first  fruits,  payments  towards  diocesan 
and  parochial  schools,  repairs  of  certain  parts  of  the  churches, 
and  repairs  of  glebe  houses.  The  first  fi*uits  were  designed  to 
be  the  amount  of  the  first  year's  income  of  every  benefice, 
payable  by  the  new  incumbent  in  four  annual  instalments,  and 
intended  to  be  applied  to  ecclesiastical  purposes,  especially  the 
building  and  repairing  of  churches  and  glebe  houses,  and  the 
purchase  of  glebe  land.  But  as  the  amount  on  each  parish 
was  rated  according  to  assessments,  made  in  the  time  of 
Henry  VIII.,  Elizabeth,  and  James  I.,  which  have  never  since 
been  altered,  notwithstanding  the  extraordinary  increase  in  the 
value  of  agricultural  produce,  the  impost  waa  little  more  than 
nominal,  and  has  been  suppressed  by  the  late  acts  for  regulat- 
ing church  property.  The  diocesan  schools  were  to  be  main- 
tained by  annual  contributions  from  the  bishop  and  the  beneficed 
clergy;  but  the  levy  drawn  firom  this  source  is  little  more  than 
nominal.  The  parochial  schools  are  supposed  to  be  maintained 
by  an  annual  stipend  firom  the  incumbent,  which  is  estimated 
by  custom  at  two  pounds  per  annum.  In  many  cases  this  has 
not  been  paid.  Every  incumbent  is  bound  to  keep  his  glebe 
house  in  tenantable  order;  to  enforce  which  regulation,  the 
bishop  appoints  a  certain  number  of  rural  deans,  whose  duty  it 
is  to  visit  the  several  parishes  within  their  respective  districts, 
and  to  report  to  him  upon  the  state  of  the  churches  and  of 
the  glebe  houses.  The  churches  were  heretofore  kept  in  repair 
at  the  expense  of  the  inhabitants  of  the  parish.  The  new 
ecclesiastical  regulations  have  transferred  this  duty  to  the  eccle- 
siastical commissioners,  who  are  authorized  to  appropriate  to 
this  purpose  a  sufficient  portion  of  the  incomes  of  the  extin- 
guished seeSf  and  other  revenues  in  their  hands. 


[[The  total  amount  of  the  income  of  the  Protestant  Episcopal  inoone  or 
Church  in  Ireland,  during  the  three  years  ending  witn  1831,  *^^  chntdi. 
was  returned  to  parliament  as  follows : — 

Archbishops  and  bishops £151,128 

Deans  and  chapters 1,043 

Economy  estates  of  cathedrals      •     .     •  11,056 

Other  subordinate  corporations    .     •    •  10,5% 
Dignities  (not  episcopal)  and  prebends, 

without  cure  of  souls 34,48S 

Glebe  lands 92,000 

Tithes 555,000 

Ministers'  money 10,300 

Total    .     .  £865,535.;] 


1.  Before  the  Union       .    .    415jrjr  |  II.  Since  ike  Union    .    •     .    4l5jijr 

[[I.  Before  the  Union* 

LIT  seems  doubtful  whether  Christianity  was  first  introduced 
into  Scotland  from  the  neighbouring  shores  of  Ireland  or 
Northumberland ;  but  there  is  no  doubt  that  the  monastery  of 
lona  was  the  earliest  spot  in  which  religious  learning  was  fos- 
tered, and  from  which  it  was  gradually  imparted  to  the  northern 
and  western  parts  of  our  island  (y).  Whatever  may  have  been 
the  cause,  in  no  country,  except  Italy,  were  the  rites  and  dis- 
cipline of  the  primitive  church  in  process  of  time  more  vitiated 
by  the  innovations  of  Popery  (z).  The  secular  power  and 
wealth  of  the  Scotch  Church  at  the  era  of  the  Reformation 
were  very  great,  the  morals  of  many  of  the  clergy  extremely 
corrupted,  and  both  causes,  covetousness  of  their  wealth  and 
hatred  of  their  persons,  conspired  to  render  the  property  of  the 
church  an  early  object  of  confiscation.  It  would  appear,  how- 
ever, that  the  former  motive  predominated,  for,  after  the  legal 
establishment  of  Presbyterianism,  it  is  said  by  an  historian,  him- 
self a  minister  of  that  church,  that  **  in  vain  did  the  clergy  (a) 
display  the  advantages  which  would  accrue  to  the  public  by  a 
proper  application  of  ecclesiastical  revenues ;  in  vain  did  tney 
propose,  by  an  impartial  distribution  of  this  fund,  to  promote 
true  religion,  to  encourage  learning,  and  to  support  the  poor ; 

(v)  [See  Dr.  Jobnion*!  remark  in  (i)  [Robertson's  Hist  of  Scotland, 

hisTour  to  the  Hebrides,  "  Perhaps  in  v.  iL  b.  2 ;  Laing's  Hist,  of  Scotland, 

the  revolutions  of  the  world  lona  may  y.  i.] 

be  sometime  again  the  instructress  (a)  [».e.  Knox  and  the  Presbytery.] 
of  the  western  regions."— £d.] 


in  vain  did  they  even  intermingle  threateningf  of  the  divine 
displeasure  against  the  unjust  detainers  of  what  was  appro* 
priated  to  a  sacred  use.  The  nobles  held  fast  the  prey  wnich 
they  had  seized,  and,  bestowing  upon  the  proposal  the  name  of 
a  devout  imagination^  they  affected  to  consider  it  as  a  project 
altogether  visionary,  and  treated  it  with  the  utmost  Bcam(A)."' 

[[In  1560,  parliament  required  die  ministers  of  the  Presby- 
terian protestants  to  prepare  a  summary  of  their  doctrine*  About 
this  epoch  the  Presbyterian  Church  began  to  assume  a  regular 
form;  its  principles  having  obtained  the  sanction  of  public 
authority,  some  fixed  external  policy  became  necessary  ror  the 
government  of  the  infant  society^the  model  they  chose  was  the 
Church  of  Geneva:  nevertheless,  in  1572,  it  was  determined 
that  the  names  of  bishop  and  archbishop  should  be  continued 
during  the  king's  minority,  but  that  their  spiritual  jurisdiction 
should  be  subjected  to  the  General  Assembly  of  th^  Church. 

[[In  1581  an  act  of  Assembly  declared  this  measure  unscrip- 
tural,  chiefly  on  account  of  the  titles  of  honour  by  which  pre- 
lates were  distinguished ;  and  in  1592|  the  Presbyterian  system 
was  regularly  established  by  law.  In  1597,  James  VI.  made 
another  vain  effort  to  restore  a  qualified  episcopacy.  His  en- 
deavours, however,  were  more  successfiil  after  his  accession  to 
the  throne  of  England ;  in  1606,  ten  prelates,  though  destitute 
of  power  and  emolument,  were  summoned  to  the  Scottish  par- 
liament (  and,  in  1610^  James  had  succeeded  in  procuring  die 
restoration  of  a  small  portion  of  its  former  revenues  (c),  with 
almost  the  whole  of  its  ecclesiastical  authority,  to  the  episcopal 
church.  With  still  greater  difficulty  be  obtained  the  adoption 
by  bis  countrymen  of  five  articles  of  conformity  with  the  forms 
of  worship  established  in  the  English  Church  {d).  The  attempt 
of  his  son  and  successor,  Charles  I.,  to  introduce,  in  1636,  the 
canons,  and  in  1637,  the  liturgy  of  the  Church  of  England, 
met  with  the  most  vehement  opposition  from  the  Scots ;  the 
result  of  which  was,  that  an  Assembly  of  their  Church,  con- 
vened in  1638,  abolished  the  episcopal  order  with  all  its  accom- 
panying institutions  and  regulations.  In  1660,  together  with 
monarchy,  episcopacy  was  restored  to  Scotland,  but  it  subsisted 
with  difficulty  till  the  Revolution  in  1668,  when  the  Presbyterian 
government  was  again  established,  and  having  been,  as  will  be 

(6)  [RoberUoo't  Hist  of  Scotlaad,  I.  a.d.  1637),  vol.  vi.  p.  259.— £o.] 
vol.  ii. V  3  (a.d.  1561).]  {d)  V*  All  the  steps  taken  towanb 

(c)  ["  By  s  most  useftil  and  bene6-  the  settlement  of  episcopacy  had  in- 

ciai  law  the  in^ropriatiotts  had  already  deed  iieen  taken  with  tne  consent  of 

been  ravished  from  tho  giiaat  men;  parliament     The  articles  of  Perth 

power  had  been  given  to  assign  to  were  confirmed  in  1621.     In  1623 

the  impoverished  dergy  competent  the  king  had  obtained  a  general  rati- 

livings  from  tha  tithes  of  each  parish;  fication  of  every  eccleaiartical  esta- 

and  what  remained,  the  proprietor  of  blishment." — Hume  (Chaiiea  I.  a.o. 

the  land  was  empowered  to  purchase  1637),  vol.  vl.  p.  260««*>£9.] 
at  a  low  vBliiati9ii»"—-Hume  (Charles 


seen,  finally  ratified  by  the  Union^  is  since  that  epoch  the  legal 
Church  establishment  of  that  kingdom. 


[[IL  Since  the  Union* 

[[In  1T06,  an  act  was  passed  (e)  for  the  union  of  the  two  sutnt*  esu- 
kingdoms  of  England  and  Scotland,  the  25th  Article  of  which  PrMbvtJrian 
contains  the  following  provisions  relative  to  the  Presbyterian  g^uwir 
Church  established  by  the  civil  policy  of  the  State  in  Scotland. 

[Sect.  2,  ^*  Our  soverei^  lady,  and  the  estates  of  parliajnent,  ict/ora»- 
considering  that  by  the  late  act  of  parliameat,  for  a  treaty  with  pJlSSgfit 
England  for  aa  union  of  both  kiogdoms,  it  is  provided,  That  the  g'jyj'^;^ 
commissioners  for  that  treaty  shomd  not  treat  of  or  concerning  any  cborch  Go- 
alteration  of  the  worship,  discipline  and  government  of  the  church  S|^1f{^,^  ^^ 
of  this  kingdom  as  now  by  law  established ;  which  treaty  being  now 
r^korted  to  the  parliament,  and  it  being  reasonable  and  necessary 
that  the  true  protestant  religion,  as  presently  professed  within  this 
kingdom,  with  the  worship,  discipline  and  government  of  this  church, 
should  be  effectually  and  unalterably  secured ;  tlierefore  her  map- 
lesty,  with  advice  and  consent  of  the  said  ^estates  of  parliament,  do$h 
beveby  establish  and  confirm  the  said  true  protestant  religion,  and 
the  worship,  discipline  and  gov^nment  of  tnis  church,  to  continue 
without  any  alteration  to  the  people  of  this  land  in  alt  succeeding 
generations ;  and  more  especially  her  majesty,  with  advice  and  con- 
sult aforesaid,  ratifies,  approves,  and  for  ever  confirms  the  fiftli  act 
of  the  first  parliament  of  King  William  and  Queen  Mary,  intituled 
*  Act  ratifymg  the  Confession  of  Faith,  and  settling  Presbyterian 
Church  Government,'  with  all  other  acts  of  parliament  relating 
thereto,  in  prosecution  of  the  declaration  of  the  estates  of  this  king- 
dom, containing  the  claim  of  right,  bearing  date  the  eleventh  of 
April,  one-thousand  six-hundred  and  eighty-nine ;  and  her  majesty, 
with  advice  and  consent  aforesaid,  expressly  provides  and  declares, 
Tliat  the  foresaid  true  protestant  religion,  contained  in  the  above- 
mentioned  confession  of  faith,  with  the  ibrm  and  purity  of  worship 
presently  in  use  within  this  church,  and  its  presbyterian  diurch 
government  and  discipline,  (that  is  to  say),  the  government  of  the 
church  by  kirk  sessions,  presbyteries,  provincial  synods,  and  general 
assemblies,  all  established  by  the  foresaid  acts  of  parhament,  pur- 
suant to  the  claim  of  right,  shall  remain  and  continue  unalterable, 
and  that  the  said  presbyterian  government  shall  be  the  only  govern- 
ment of  the  church  within  the  kingdom  of  Scotland." 

[Sect.  3.  "  And  further,  for  the  greater  security  of  the  foresaid 
protestant  religion,  and  of  the  worship,  discipline  and  government 
of  this  church,  as  above  established,  her  majesty,  with  advice  and 
consent  aforesaid,  statutes  and  ordains.  That  the  universities  and  uoivcnUict 
colleges  .of  Saint  Andrew's,  Glasgow,  Aberdeen,  and  Edinburgh,  as  ^^  ^a!^ 
now  established  by  law,  shall  continue  within  this  kingdom  for  ever, 
and  that  in  all  time  coming,  no  professors,  principals,  regents,  mas- 
ters, or  .others,  bearing  office  in  any  university,  college  or  school 
within  this  kingdom,  be  capable  to  be  admitted,  or  allowed  to  con- 
tinue in  the  eKeraae  of  their  said  functions,  but  such  as  shall  own 

(e)  [5  Anne,  c.  8.] 


415aaa  C^^WKll  '^  feCOtlaitOO 

Prcftbyterun   and  acknowledge  the  civil  government  in  manner  prescribed  or  to 

-^Hj. be  prescribed  by  the  acts  of  parliament ;  as  also,  that  before,  or  at 

their  admissions,  they  do  and  shall  acknowledge  and  profess,  and 
shall  subscribe  to  the  foresaid  confession  of  faith  as  the  confession 
of  their  faith,  and  that  they  will  practise  and  conform  themselves 
to  the  worship  presently  in  use  in  this  church,  and  submit  themselves 
to  the  government  and  discipline  thereof,  and  never  endeavour,  di- 
rectly or  indirectly,  the  prejudice  or  subversion  of  the  same,  and 
that  before  the  respective  presbyteries  of  their  bounds,  by  whatso- 
ever gift,  presentation  or  provision  they  may  be  thereto  provided." 
Sobiecu  oot        [Sect.  4.  "  That  none  of  the  subjects  of  this  kingdom  shall  be 
l?^L*/L"?    liaole  to,  but  all  and  every  one  of  them  for  ever  free  of  any  oath,  test 
teut  with  the   or  Subscription  withm  this  kingdom,  contrary  to  or  inconsistent  with 
OoTcnDmrat.  ^^^  foresaid  true  protestant  religion,  and  presbyterian  church  go- 
vernment, worship  and  discipline  as  above  established  ;  and  that 
the  same  within  the  bounds  of  this  church  and  kingdom,  shall  never 
Queen's  Sac-  be  imposed  upon,  or  required  of  them,  in  any  sort.     And  lastly, 
raaiauin^the    That  after  the  decease  of  her  present  majesty,  (whom  God  long 
Mine.  preserve),  the  sovereign  succeeding  to  her  in  the  royal  government 

of  the  kingdom  of  Great  Britain,  shall,  in  all  time  coming,  at  his  or 
her  accession  to  the  crown,  swear  and  subscribe,  that  they  shall  in- 
violably maintain  and  preserve  the  foresaid  settlement  of  the  true 
protestant  religion,  with  the  government,  worship,  discipline,  right 
and  privileges  of  this  church,  as  above  established  by  tne  laws  of 
this  kingdom  in  prosecution  of  the  claim  of  right." 
Act  to  be  for       [Sect.  5,  **  That  this  act  of  parliament,  with  the  establishment 
Man MMnlui  therein  contained,  shall  be  held  and  observed,  in  all  time  coming, 
part  or  any     as  a  fundamental  and  essential  condition  of  any  treaty  or  union  to 
berwecn  the    be  concluded  betwixt  the  two  kingdoms,  without  any  alteration 
Kinsdonu.      thereof,    or   derogation   thereto   in  any  sort  for  ever;    as  also, 
that  this  act  of  parliament,  and  settlement  therein  contained,  shall 
be  insert  and  repeated  in  any  act  of  parliament  that  shall  pass  for 
agreeing  and  concluding  the  foresaid  treaty  or  union  betwixt  the 
two  kingdoms ;  and  that  the  same  shall  be  therein  expressly  declared 
to  be  a  fundamental  and  essential  condition  of  the  said  treaty  or 
union  in  all  time  coming;  which  articles  of  union,  and  act  imme- 
diately above-written,  her  majesty,  with  advice  and  consent  afore- 
said, statutes,  enacts  and  ordains  to  be  and  continue,  in  all  time 
coming,  the  sure  and  perpetual  foundation  of  a  complete  and  entire 
union  of  the  two  kingdoms  of  Scotland  and  England,  under  the 
express  condition  and  provision,  that  this  approbation  and  ratifi- 
cation of  the  foresaid  articles  and  act  shall  be  no  ways  binding  on 
this  kingdom,  until  the  said  articles  and  act  be  ratified,  approved 
and  confirmed  by  her  majesty,  with  and  by  the  authority  of  the 
parliament  of  England,  as  they  are  now  agreed  to,  approved  and 
confirmed  by  her  majesty,  with  and  by  the  authority  of  the  parlia- 
Parlianent  of  Hieut  of  Scotland  :   declaring  nevertheless,  that  the  parliament  of 
Soriir'for*'^  England  may  provide  for  the  security  of  the  Church  of  England  as 
■eeority  of      they  think  expedient,  to  take  place  within  the  bounds  of  the  said 
EngUMi^ftc.   ^^"S^om  of  England,  and  not  derogating  from  the  security  above 
provided  for  establishing  of  the  Church  of  Scotland  within  the  bounds 
of  this  kingdom ;  as  also  the  said  parliament  of  England  may  extend 
the  additions  and  other  provisions  contained  in  the  articles  of  onion, 
as  above  insert,  in  favour  of  the  subjects  of  Scotland,  to  and  in 


favour  of  the  subjects  of  England,  which  shall  not  suspend  or  de-  Pmbyteriaa 
rogate  from  the  force  and  effect  of  this  present  ratification,  but      ^^°"^' 
shall  be  understood  as  herein  included,  without  the  necessity  of  any 
new  ratification  in  the  parliament  of  Scotland." 

[Sect  6.  '^That  all  laws  and  statutes  in  this  kingdom,  so  far  as  Aii  Lai»«,Ac; 
they  are  contrary  to,  or  inconsistent  with,  the  terms  of  these  articles,  wiul°ArUciei 
as  above-mentioned,  shall  from  and  after  the  union  cease  and  be-  ot  UoIod,  to 
come  void."  **^- 

[Sect.  7.    ''And  whereas  an  act  hath  passed  in  this  present  sAnD.c.5. 
session  of  parliament,  intituled,  '  An  Act  for  securing  the  Church 
of  England  as  by  Law  established  ;'   the  tenor  whereof  follows : 
Whereas  by  an  act  made  in  the  session  of  parliament  held  in  the  f^^^^VvM 
third  and  fourth  year  of  her  majesty's  reign,  whereby  her  majesty  Charch  or 
was  empowered  to  appoint  commissioners,  under  the  great  seal  of  ^iSldf' 
England,  to  treat  with  commissioners  to  be  authorized  by  the  parlia- 
ment of  Scotland,  concerning  an  union  of  the  kingdoms  of  England 
and  Scotland,  it  is  provided  and  enacted.  That  the  commissioners  to 
be  named  in  pursuance  of  the  said  act  should  not  treat  o£  or  concern- 
ing any  alteration  of  the  liturgy,  rites,  ceremonies,  discipline,  or  go- 
vernment of  the  Church  as  by  law  established  within  this  realm : 
and  whereas  certain  commissioners  appointed  by  her  majesty  in  pur- 
suance of  the  said  act,  and  also  other  commissioners  nominatea  by 
her  majesty  by  the  authority  of  the  parliament  of  Scotland,  have 
met  and  agreed  upon  a  treaty  of  union  of  the  said  kingdoms ; 
which  treaty  is  now  under  the  consideration  of  this  present  parlia- 
ment :  and  whereas  the  said  treaty  (with  some  alterations  therein 
made)  is  ratified  and  approved  by  act  of  parliament  in  Scotland ; 
and  the  said  act  of  ratification  is,  by  her  majesty's  royal  command, 
laid  before  the  parliament  of  this  kingdom :  and   whereas   it  is 
reasonable  and  necessary,  that  the  true  protestant  religion  professed 
and  established  by  law  in  the  Church  of  England,  and  the  doctrine, 
worship,  discipline,  and  government  thereof  should  be  effectually 
and  unalterably  secured ;  be  it  enacted,  That  an  act  made  in  the 
thirteenth  year  of  the  reign  of  Queen  Elizabeth,  of  famous  me-  I3  BUx.  c.  12. 
mory,  intituled,  <  An  Act  for  the  Ministers  of  the  Church  to  be 
of  sound  Religion  ;'  and  also  another  act  made  in  the  thirteenth  year 
of  the  reign  of  the  late  King  Charles  the  Second,  intituled,  'An  i3&i4C«r. 
Act  for  the  Uniformity  of  the  Public  Prayers  and  Administration  *''^*' 
of  Sacraments,  and  other  Rites  and  Ceremonies,  and  for  establish- 
ing the  Form  of  Making,  Ordaining  and  Consecrating  Bishops, 
Priests  and  Deacons  in  the  Church  of  England,'  (other  than  such 
clauses  in  the  said  acts,  or  either  of  them,  as  have  been  repealed  or 
altered  by  any  subsequent  act  or  acts  of  parliament)  and  all  and 
singular  other  acts  of  parliament  now  in  force  for  the  establish- 
ment and  preservation  of  the  Church  of  England,  and  the  doctrine, 
worship,  discipline,  and  government  thereof,  shall  remain  and  be  in 
full  force  for  ever." 

[Sect.  8.  "  That  afler  the  demise  of  her  majesty  (whom  God  lona  Qaceo't  Sac> 
preserve)  the  sovereign  next  succeeding  to  her  majesty  in  the  royw  J3^"n*o«ih 
government  of  the  kingdom  of  Great  Britain,  and  so  for  ever  here-  to  maintaiD 
after,  every  king  or  queen  succeeding  and  coming  to  the  royal  eb^uS!^^' 
government  of  the  kingdom  of  Great  Britain,  at  his  or  her  coro- 
nation, shall,  in  the  presence  of  all  persons  who  shall  be  attending, 
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Pwbyteriaa   assisting,  or  otiierwise  then  and  tliere  present,  take  and  subscribe 
^^'"^<^-      an  oath  to  maintain  and  preserve  inviolably  the  said  settlement 
of  the  Church  of  England,  and  th^  doctrine,  worship,  discipline 
and  government  thereof,  as  by  law  established  within  the  kingaoms 
of  England  and   Ireland^   the  dominion  of  Wales,   and  town  of 
Berwick  upon  Tweed,  and  the  territories  thereunto  belonging." 
Act  to  be  an       [Sect.  9.  "  That  this  act,  and  all  and  every  the  matters  and  things 
of**"^Triw'  therein  contained,  be  and  shall  for  ever  be  holden  and  adjudged  to 
ftc!*^         '  be  a  fundamental  and  essential  part  of  any  treaty  of  union  to  be  con- 
cluded between  the  said  two  kmgdoms ;  and  also  that  this  act  shall 
be  inserted  in  express  terms  in  any  act  of  parliament  which  shall  be 
made  for  settling  and  ratifying  any  such  treaty  of  union,  and  shall 
be  therein  declared  to  be  an  essential  and  fundamental  part  thereof.*' 
Artidetor  [Sect.  10.  "That  all  and  every  the  said  Articles  of  Union  as 

Unionand ^     ratified  and  approved  by  the  said  act  of  parliament  of  Scotland,  as 
esfabibhiDK     aforesaid,  and  herein  before  particularly  mentioned  and  inserted ; 
Chnrc?Go^°   and  also  the  said  act  of  parliament  of  Scotland  for  establishing  the 
^erDfnent,ftc.  protcstant  religion  and  presbyterian  church  government  within  that 
confirmed^     kingdom,  intituled,  <  An  Act  for  securing  the  Protestant  Religion 
and  Presbyterian  Church  Government,'  and  every  clause,  matter 
and  thing  in  the  said  articles  and  act  contained,  shall  be,  and  the 
said  articles  and  act  are  hereby  for  ever  ratified,  approved  and  con- 
firmed." 
5  Add. c 5.         [Scct.  11.  "That  the  said  act  passed  in  this  present  session  of 
Actt  for  Kt.    parliament,  intituled, '  An  Act  for  securing  the  Church  of  England 
CharchW     AS  by  Law  established,'  and  all  and  every  the  matters  and  things 
En 'i?iK?aDd°  *^®''®*"  coutaiucd,  and  also  the  said  act  of  parliament  of  Scotland, 
Scotland '&c.  intituled,  <  An  Act  for  Securing  the  Protestant  Religion,  and  Pres- 
MnUafparti    bytcriau  Church  Government,'  with  the  establishment  in  the  said 
of  the  Uoion.  act  Contained,  be  and  shall  for  ever  be  held  and  adjudged  to  be  and 
observed  as  fundamental  and  essential  conditions  of  the  said  union, 
and  shall  in  all  times  coming  be  taken  to  be,  and  are  hereby  de- 
clared to  be  essential  and  fundamental  parts  of  the  said  Artides 
of  Union ;  and  the  said  Articles  of  Union  so  as  aforesaid  ratified, 
approved  and  confirmed  by  act  of  parliament  of  Scotland^  and  by 
this  present  act,  and  the  said  act  passed  in  this  present  session  of 
5  Add.cs.     parliament,  intituled,  *  An  Act  for  securing  the  Church  of  England 
as  by  Law  established,*  and  also  the  said  act  passed  in  the  parlia- 
ment of  Scotland,  intituled,  *  An  Act  for  securing  the  Protestant 
Religion,  and  Presbyterian  Church  Government,'  are  hereby  enacted 
and  ordained  to  be  and  continue  in  all  times  coming  the  complete  and 
entire  union  of  the  two  kingdoms  of  England  and  Scotland  (6)/' 

TThe  10th  of  Anne^  c.  12(c),  restored  to  patrons  their  ancient 
rights  of  presentation  to  vacant  churches  in  Scotland  which 
had  been  taken  away  from  them  by  the  83rd  W.  &  M.  seas.  2, 
pari.  1,  and  conferred  on  the  crown  the  patronage  which  befinre 
the  abolition  of  episcopacy  belonged  to  archbishops  and  bishops, 
as  well  as  that  of  papists  refusing  to  subscribe  a  particular  formu- 
la (c?)  ;  and  enacted  that,  in  all  cases  where  the  patron  £d  not  pre- 

(6)  [See  under  Voyttfi,    the  10        (c)  rPasBed  1711.] 
Geo.  4,  c.  7,  s.  16,  (Roman  Catholic        (d)  [See  sect.  7.1 
Relief  Act.)--ED.] 
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seat  in  six  laonthB,  the  ri^ht  should  accrue  to  the  presbytery. 
This  statute  of  Anne,  the  right  of  lay  patronace,  and  the  power 
of  the  veto  in  the  heads  of  families,  members  of  the  congregation 
in  full  £ommunicatioB  with  the  church,  and  the  right  of  the 
presentee  to  have  trial  made  of  his  qualifications  by  the  pres- 
bytery, were  elaborately  discussed  in  the  recent  case  of  The 
Presbytery  of  Auchterarder  v.  The  Earl  of  Kinnoul  (c),  in 
which  the  House  of  Lords  confirmed  the  decision  of  the  Court 
of  Session. 

[[TheS  &  4 Vict.  c.  78,  guarantees  the  annual  sum  of  1580Z. 
to  the  Presbyterian  Church  of  Scotland  in  Upper  Canada. 

See  Cfiurtli  In  tjie  Colonies. 

[[In  171 1  an  act  was  passed  (/)  "  To  prevent  the  disturbing  EpiMopd 
those  of  the  JE^pi^copo/  Cammuniou  in  Scotland  in  the  exercise  sut!uet  af- 
of  their  Religious  Worship,  and  in  the  use  of  the  Liturgy  of  ^^^^^ 
the  Church  of  England,  and  for  repealing  an  Act  passed  in  ^'"'^J'^ 
the  PurUament  of  Sootlamd^  intituled,  '  An  Act  against  Irre- 
gular Baptisms  and  Marriages.' "  This  statute  of  the  Scotch 
Parliament  was  made  in  1695,  and  firamed  in  a  spirit  of  per- 
secution, to  be  surpassed  only  bv  that  which  inflamed  the 
most  bigoted  period  of  the  Romish  Church.  For  it  inflicted 
perpetual  imprisonment  or  exile  on  all  members  of  the  Epis- 
copalian Church,  who,  being  expelled  from  their  churches, 
should  presume  to  baptise  a  child  or  solemnize  a  marriage. 
The  next  act  afifecting  the  Episcopal  Church  was  passed  in 
1718  (^);  its  object  was  to  secure  the  House  of  Brunswick 
against  the  Pretender ;  it  therefore  prescribed  an  oath  of  alle- 
giance to  King  George  and  of  abjuration  to  the  Pretender,  to 
be  taken  by  all  ministers  of  the  Episcopal  Church,  and  it 
required  every  episcopal  congregation  "to  pray  in  express 
words"  for  the  King  and  the  Royal  Family.  This  act  was 
followed  by  the  19th  Geo.  2,  c.  38,  and  21st  Geo.  2,  c.  34, 
passed  in  1748.  These  statutes  had  the  same  purpose  as  that 
of  George  the  First,  namely,  of  securing  the  reigning  family 

r'nst  political  disaffection.  But  the  21  Geo.  2  contained  a 
se  (s.  13),  which,  in  order  to  remove  any  doubt  as  to  the 
qualification  required  by  the  former  act  for  Episcopal  ministers, 
expressly  enacted  that  any  other  Letters  of  Orders  than  those 
granted  by  some  bishop  of  the  Church  of  England  or  Ireland 
should  be  an  insuflicient  qualification.  The  next  act  (32  Geo.  3, 
c.  63),  relieved  the  members  of  the  Episcopal  communion  from 
many  of  the  penalties  and  restrictions  imposed  upon  them  by 
former  statutes,  but  it  rendered  ministers  of  that  communion  in 
Scotland  incapable  of  taking  any  benefice  in  England  unless 
ordained  by  an  English  or  Irish  bishop. 

[[Finally,  in  1840  the  following  act,  very  important  in  its 
bearing  upon  the  civil  status   of  the   Episcopal  Church  of 

(e)  [1  Rob.  220.]  (/)  [10  Ann.  c.7.] 

ig)  [1  Geo.  1,  c.  29.] 
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Scotland;  was  passed.  It  was  intituled  "An  Act  to  make  cer- 
tain Provisions  and  Regulations  in  respect  to  the  Exercise, 
within  England  and  Ireland,  of  their  Office,  by  the  Bishops 
and  Clergy  of  the  Protestant  Episcopal  Church  in  Scotland ; 
and  also  to  extend  such  Provisions  and  Regulations  to  the 
Bishops  and  Clergy  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America ;  and  also  to  make  further  Regula- 
tions in  respect  to  Bishops  and  Clergy  other  than  those  of  the 
United  Church  of  England  and  Ireland  (A)  ;*'  and  enacted  as 
follows  : 

[*'  *  Whereas  an  act  was  passed  in  the  thirty-second  year  of  the 
reign  of  his  late  majesty  King  George  the  Third,  intituled  '  An  Act 
for  granting  Relief  to  Persons  of  the  Episcopal  Communion  in 
Scotland  :*  and  whereas  it  is  expedient  to  alter  and  amend  the  said 
act,  and  to  enable  the  bishops  of  the  Protestant  Episcopal  Church 
in  Scotland,  and  the  priests  of  such  Church  canonically  ordained, 
under  certain  limitations  and  restrictions,  to  perform  divine  service, 
to  preach,  and  to  administer  the  sacraments,  according  to  the  rites 
and  ceremonies  of  the  United  Church  of  England  and  Ireland,  in 
churches  or  chapels  within  England  or  Ireland  where  the  Liturgy 
of  the  said  United  Church  is  used :'  Be  it  enacted,  That  it  shall  be 
lawful  for  the  bishop  of  any  diocese  in  England  or  Ireland,  if  he 
shall  think  fit,  on  the  application  of  any  bishop  of  the  Protestant 
Episcopal  Church  in  Scotland,  or  of  any  priest  of  such  Church 
canonically  ordained  by  any  bishop  thereof  residing  and  exercising 
at  the  time  of  such  ordination  episcopal  functions  within  some  dis- 
trict or  place  in  Scotland,  to  grant  permission  under  his  hand,  and 
from  time  to  time  also  under  his  hand  to  renew  such  permission,  to  any 
such  bishop  or  priest  to  perform  divine  service,  and  to  preach,  and 
administer  the  sacrament,  according  to  the  rites  and  ceremonies  of 
the  United  Church  of  England  and  Ireland,  for  any  one  day  or  any 
two  days,  and  no  more,  in  any  church  or  chapel  within  Uie  diocese 
of  the  said  bishop  where  the  Liturgy  of  the  said  United  Church  is 
used,  such  day  or  days  and  church  or  chapel  to  be  specified  in  such 
permission  or  renewed  permission ;  and  thereupon  it  shall  be  lawful 
for  the  party  mentioned  in  such  permission  or  renewed  permission, 
with  the  consent  of  the  incumbent  or  officiating  minister  of  such 
church  oir  chapel,  to  perform  divine  service,  and  to  preach,  and 
administer  the  sacraments  therein,  according  to  the  rites  and  cere- 
monies of  the  United  Church  of  England  and  Ireland,  on  the  day 
or  days  specified  in  such  written  permission  or  renewed  permission, 
and  on  no  other." 

[Sect.  2.  "  That  no  such  written  permission  or  renewed  permis- 
sion shall  be  granted  unless  the  party  applying  for  the  same  shall 
first  produce  to  the  bishop  of  the  diocese  letters  commendatory 
given  within  six  months  before  the  production  thereof,  in  the  case 
of  a  bishop  under  the  hand  and  seal  of  two  other  bishops  of  tite 
church  to  which  he  belongs,  and  in  the  case  of  a  priest  under  the 
hand  and  seal  of  the  bishop  exercising  episcopal  functions  within 
the  district  or  place  in  which  such  priest  usually  ofRciates,  and  also 

(A)  [23d  July,  1840.] 


a  testimonial  given  within  six  months  before  the  production  thereof,    s  &  4  vkt. 
under  the  hand  and  seal  of  such  last-mentioned  bishops  or  bishop,       ''^^ 
that  the  party  applying  is  a  person  of  honest  life  and  godly  con-  ci^g^h^' 
versation,  and  professeth  the  doctrines  of  the  United  Church  of 
England  and  Ireland.*' 

[Sect.  3.  "  '  And  whereas  another  act  was  passed  in  the  twenty-  Provi»ioo«  of 
sixth  year  of  the  reign  of  his  said  late  majesty,  intituled  *  An  Act  the  cieVi?  or 
to  empower  the  Archbishop  of  Canterbury  and  the  Archbishop  of  }{•«  Epi«:op«i 
York  for  the  Time  being  to  consecrate  to  the  Office  of  a  Bisnop  ScmUnd "ex- 
Persons  being  Subjects  or  Citizens  of  Countries  out  of  her  Ma-  ^JJ.*****  JJ**** 
jesty*s  dominions :'  And  whereas  it  is  expedient  to  alter  and  amend  the  Epiccopai 
the  said  act,  and  to  enable  the  bishops  and  priests  of  the  Protestant  ^Vudu^ 
Episcopal  Church  in  the  United  States  of  America  to  officiate  in  Sute*. 
England  and  Ireland,  under  restrictions  and  limitations  similar  to 
those  hereinbefore  enacted  and  provided  with  respect  to  the  bishops 
and  priests  of  the  Protestant  Episcopal  Church  m  Scotland  :*  be  it 
therefore  enacted,  That  all  the  several  provisions  hereinbefore  con- 
tained with  respect  to  the  bishops  and  priests  canonically  ordained 
of  the  Protestant  Episcopal  Church  in  Scotland  shall  respectively 
extend  to  the  bishops  of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America,  and  to  the  priests  canonically  ordained 
by  a  bishop  of  such  church  residing  and  exercising  at  the  time  of 
such  ordination  episcopal  functions  within  some  district  or  place  in 
the  United  States  of  America." 

[Sect.  4.  "  That  any  incumbent  or  stipendiary  curate  who,  with-  Penalty  on 
out  the  production  of  such  written  permission  or  renewed  permission  ciemTor  the 
as  aforesaid,  shall  allow  any  bishop  or  priest  of  the  Protestant  Protc«tint 
Episcopal  Church  in  Scotland  or  in  the  United  States  of  America,  ciiorekrfii 
or  who  shall  allow  any  deacon  of  either  of  such  churches,  or  any  Scoiuad  or 
other  bishop^  priest,  or  deacon,  not  beins  a  bishop,  priest,  or  deacon  sta\es  or"  *^ 
of  the  Unitea  Church  of  England  and  Irelana,  or  of  any  of  her  ^^^^  *?. 
Majesty's  foreign  possessions,  to  officiate  in  any  church  or  chapel  ottt^ttchl>er 
of  which  he  is  incumbent  or  curate,  shall  for  the  first  offence  be  JjJ*J|j*";;^J' 
liable  to  be  called  to  appear  before  the  bishop  of  the  diocese  in  other  Ck-rey 
person,  and,  if  he  show  no  sufficient  cause  to  the  contrary,  to  be  *^  o"i<:i><«* 
publicly  or  privately  monisbed,  at  the  discretion  of  the  said  bishop ; 
and  for  the  second  and  every  subsequent  offence,  if  a  curate,  he 
shaU,  after  having  been  in  like  manner  called  to  appear,  and  showing 
no  sufficient  cause  to  the  contrary^  be  liable  to  be  removed  or  to  be 
temporarily  suspended  from  his  curacy,  at  the  discretion  of  the  said 
bishop ;  and  if  an  incumbent,  he  shall,  on  proof  of  the  offence  in 
due  course  of  law,  be  suspended  from  his  office  and  benefice  for 
any   time  not  exceeding  three  months,  or   be  subject  to  other 
ecclesiastical  censures ;  and  the  said  bishop  shall,  during  any  such 
suspension,  provide  for  the  performance  of  the  spiritual  duties  of 
such  benefice,  by  sequestration  or  otherwise,  as  in  the  case  of  non- 
residence." 

[Sect.  5.  **  That  if  any  bishop  or  priest  of  the  Protestant  Epis-  PeuUy  on 
copal  Church  in  Scotland  or  in  the  United  States  of  America  shall,  JJJjlJj^',^ 
save  as  hereinbefore  mentioned,  or  if  any  deacon  of  either  of  such  recited  Ach 
churches  shall  officiate,  contrary  to  the  provisions  of  the  said  re-  ^y||'|i' herein 
cited  acts,  in  any  church  or  chapel  in  England  or  Ireland  where  the  mentioned. 
Jiiturgy  of  the  said  United  Church  is  used,  or  if  any  bishop,  priest, 
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^'  ^       Church  of  England  or  Ireland,  or  of  any  of  her  Majesty's  foreign 

chnr^h^**       possessions,  or  of  the  Protestant  Episcopal  Church  in  Scotland  or 

in  the  United  States  of  America,  shall  officiate  in  any  such  church 

or  chapel,  he  shall  for  every  such  offence  forfeit  ana  pay  the  sum 

of  fifly  pounds  to  the  governors  of  Queen  Anne's  Bounty,  to  be 

recovered,  by  action  of  debt  brought  in  the  name  of  the  treasurer 

of  the  said  bounty,  in  any  of  her  Majesty's  courts  of  record  at 

Westminster,  or  in  the  courts  of  session  in  Scotland  at  the  suit  of 

the  public  prosecutor." 

Deacom  or-        [Scct.  6.  '*  That  no  persou  who  has  been  or  shall  be  ordained  a 

EncUnd  m>^'  dcacou  by  any  protestant  bishop  other  than   an  archbishop'  or 

Ireland,  and    bishop  of  the  United  Church  of  England  and  Ireland,  and  who 

ordained  '      shall  after  the  passing  of  this  act  be  ordained  a  priest  by  any  arch- 

En  ?**d"       bishop  or  bishop  of  the  United  Church  of  England  and  Ireland, 

irefand.  ^"^     shall  be  thereby  enabled,  save  as  in  this  act  is  provided,  to  exercise 

his  office  within  England  or  Ireland. 

Adntisiioni,        [Sect.  7.  "  That  all  admissions,  institutions,  and  inductions  to 

fcVand*"*"  benefices  in  the  Church  of  England  or  Church  of  Ireland,  and  all 

Coracies        appointments  to  act  as  curates  therein,  which  shall  be  made  con- 

hereto^iroid.    trary  to  the  provisions  of  this  act,  shall  be  to  all  intents  and  pur- 

ProTiso.        poses  null  and  void :  Provided  alwajs,  that  nothin^^  herein  shafl  be 

construed  to  affect  any  admission,  mstitution,  or  induction  to  any 

benefice  or  any  appointment  as  curate  which  shall  have  been  made 

previous  to  the  passing  of  this  act. 

Not  to  affect       [Sect.  8.  '*  That  nothing  in  this  act  contained  shall  be  construed 

Oeof  ?  ?0e.  ^^  effect  or  to  repeal  any  of  the  provisions  of  an  act  passed  in  the 

fifty-ninth  year  of  the  reign  of  his  late  majesty  Kingr  George  the 

Third,  intituled  *  An  Act  to  permit  the  Archbishops  of  Canterbury 

and  York,  and  the  Bishop  of  London,  for  the  time  being,  to  admit 

Persons  into  Holy  Orders  specially  for  the  Colonies." 

Discipline  of      [[The  History  of  the  external  discipline  and  government  of 
itaScElISIl'"  the  Episcopalian  Church  in  Scotland  is  very  concisely  and 
perspicuously  stated  in  the  preface  to  the  last  revision  of  their 
canons  in  1839  (i). 

[[After  a  brief  exposition  of  the  doctrine  of  apostolical  soc- 
cession,  it  proceeds  as  follows : — 

[['*  Such  is  the  form,  in  which  has  been  regularly  handed 
down  the  ecclesiastical  authority  of  the  Episcopal  Church  in 
Scotland;  a  Church  in  itself  completely  constituted  and  organ- 
ized, in  respect  of  spiritual  power  and  sacred  ministrations,  by 
its  own  bishops,  priests,  and  deacons.  In  this  character,  being 
in  full  communion  with  the  United  Church  of  England  and 
Ireland,  and  adopting  as  the  standard  of  her  faith  the  Thirty- 
nine  Articles  of  religion,  as  received  in  that  Church,  she  claims 
the  authority  which,  according  to  the  thirty-fourth  of  those 
articles,  belongs  to  'every  particular  or  national  church,  to 
ordain,  change,  or  abolish  ceremonies  or  rites  of  the  Church 
ordained  only  by  man's  authority,  so  that  all  things  be  done  to 
edifying.' 

(t)  [See  the  Code  of  Canons  of  the  Episcopal  Church  in  ScoUand,  printed 
at  Edinburgh,  1838.— Ed.] 
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[[''  The  doctrine  of  the  Church,  as  founded  on  the  authority  niieipUDe  or 
of  the  Scripture,  being  fixed  and  immutable,  ought  to  be  uni-  lua  (&orc£^ 
fbrmly  received  and  amered  to,  at  all  tijaes  and  in  all  places. 
The  same  is  to  be  said  of  its  government,  in  all  those  essential 
parts  of  its  constitutioD,  which  were  prescribed  by  its  adorable 
Head.  But  m  the  discipline,  which  may  be  adopted  for  fur- 
thering the  purposes  of  eeeksiaatical  government,  regulating 
the  solemnities  of  public  worship,  as  to  time»  place,  and  form, 
and  restraining  and  rectifying  the  evils,  occasioned  by  human 
depravity,  this  character  of  iviiBtttability  is  not  to  be  looked  for. 
The  discipline  of  the  Church  is  ta  be  determined  by  Christian 
wisdom,  prudence,  and  charity;  and  when  any  particular 
Church  has  drawn  ap  a  body  of  canons  for  its  own  use,  regard 
has  always  been  had  to  its  peeuHar  situation  at  the  time  when 
its  discipline  was  thus  regulated.  In  one  country,  a  pwe 
Apostolic  Church  is  found  to  be  legally  eslaUiahed,  amply 
endowed,  and  closely  incorporated  with  the  State;  while  in 
another,  forming  a  part  of  the  same  empire,  it  is  only  tolerated 
by  the  State,  aiid  as  to  all  matters  of  spiritual  concern*  derives 
no  support  from  the  civil  government. 

[^  Such  is  precisely  the  difference  of  sitnation  between  the 
Established  Church  of  England  and  Ireland^  and  the  unesta- 
blished,  the  merely  tolerated  Episcopal  Church  in  Scotland. 
In  things  of  a  purely  ecclesiastical  nature,  embracing  the  doc- 
trine and  government  of  the  Church,  the  fidth  peculiar  to  Chris- 
tianity, and  the  mode  of  transimtting  an  apostolic  episcopacy 
— in  these  respects  the  Reformed  Episco^  Church  is  the 
same  hi  every  part  of  the  British  empire.  That  system  of 
religious  faith  and  ecclesiastical  order,  by  which  it  is  distin- 
guished in  every  district  of  England  and  Ireland,  is  also  its 
mark  of  distinction  to  the  remotest  comer  of  Scotland ;  and 
although  in  this  country  it  is  wholly  unconnected  with  the 
State  in  the  exercise  of  its  spiritual  authority,  yet  does  it  still 
depend,  under  God,  on  the  civil  power  fat  peace  and  protec- 
tion, in  the  enjoyment  of  all  its  rights  and  privileges,  as  a 
society  purely  sfnritual,  and  constituted  for  the  purpose  of 
aflivding  the  means  of  grace  and  salvation  to  the  mraibers  of 
Christ's  mystical  body» 

^*  Viewing  it  in  this  light,  the  clergy  of  the  Episcopal 
Church  in  Scotland  declare,  in  the  most  sincere  and  unequivo- 
cal manner,  that  the  ecclesiastical  commissim  handed  down  to 
them  has  no  relation  to  such  secular  powers  and  privileges  as 
are  peculiar  to  a  national  establishment;  nor  does  it  in  the 
least  interfere  with  the  rights  of  the  temporal  estate,  or  the 
jurisdiction  of  the  supreme  civil  magistrate.  On  the  contrary, 
the  clergy  of  this  Church,  of  every  rank  and  order,  feel  no  he- 
sitation in  asserting  and  maintaining  that  the  king's  majesty,  to 
whom  they  sincerely  promise  to  bear  true  allegiance,  is  the 
only  *  supreme  governor  within  his  dominions,  whose  preroga- 


415  in  CCj^uccI)  fit  &cotlanIi«;] 

DUcipiine  of  tive  it  is  to  rule  all  estates  and  degrees  committed  to  his  charge 
luTn  chorehT  by  God ;  and  to  restrain,  with  the  civil  sword,  the  stuhborn 
and  evil  doers  of  every  denomination,  clergymen  as  well  as  lay- 
men.' They  further  '  declare,  that  no  foreign  prince,  person, 
prelate,  state,  or  potentate,  hath,  or  ought  to  have,  any  juris- 
diction, power,  superiority,  pre-eminence,  or  authority,  eccle- 
siastical or  spiritual,  within  this  realm;'  and  they  do,  (torn  their 
hearts,  'abhor,  detest,  and  abjure,  as  impious  and  heretical,  that 
damnable  doctrine  and  position,  that  princes  excommunicated 
or  deprived  by  the  Pope,  or  any  authority  of  the  See  of  Rome, 
may  be  deposed  or  murdered  by  their  subjects,  or  any  other 
whatsoever.' 

\^"  Such  are  the  solemn  acknowledgments  of  the  lung's  so- 
vereignty required  from  candidates  for  holy  orders  in  the  United 
Church  of  England  and  Ireland.  A  similar  obligation,  as  ex- 
tended to  all  ecclesiastical  persons,  was  enforced  in  a  code  of 
canons  intended  for  the  Established  Church  of  Scotland  in  the 
reign  of  Charles  the  First.  But  the  attempt  to  introduce  a 
proper  system  of  discipline,  conjoined  to  the  uniform  use  of  a 
Liturgy,  was  completely  frustrated  by  the  events  of  that  disas- 
trous period ;  and  the  troublesome  state  of  afiairs  in  the  two 
succeeding  reigns  was  equally  unfavourable  to  the  establish- 
ment of  order  and  unity  in  the  Church.  The  Revolution  in 
1688  set  aside  the  legally  established  episcopacy  of  Scotland; 
and  for  several  years  afler  the  shock  which  our  Church  received 
by  the  termination  of  that  national  struggle,  the  bishops  had 
enough  to  do  in  keeping  up  a  pure  episcopal  succession,  till  it 
should  be  seen  what,  in  the  course  of  Providence,  might  be 
further  effected  towards  the  preservation,  though  not  of  an 
Established,  yet  of  a  purely  primitive  Episcopal  Church,  in 
this  part  of  the  kingdom.  For  this  purpose  a  few  canons  were 
drawn  up,  and  sanctioned  by  the  bishops,  in  the  year  174S, 
which,  thouffh  very  well  calculated  to  answer  the  purposes  in- 
tended by  them,  while  the  Church  was  under  legal  restraint 
and  threatened  with  persecution,  have  yet  led  room  for  con- 
siderable enlargement,  and  require  to  have  embodied  with  them, 
or  added  to  them,  several  regulations  suited  to  the  now  happily 
tolerated  and  protected  state  of  the  Episcopal  Church  in  this 
country. 

[["  In  accomplishing  this  good  work,  some  aid  might  be  ex- 
pected from  the  canons  appointed  for  the  Church  of  England 
in  the  year  1603,  for  the  Church  of  Ireland  in  1634,  and  for 
the  Church  of  Scotland  in  1636.  For  the  purpose  of  collect- 
ing from  these  and  other  sources  a  system  of  ecclesiastical  dis- 
cipline proper  for  the  Church  under  their  episcopal  charge, 
the  Protestant  bishops  in  Scotland  came  to  the  resolution  of 
holding  a  general  ecclesiastical  synod ;  and  being  duly  convo- 
cated  by  the  primus,  did  accordingly  meet  at  Aberdeen,  on 
Wednesday,  the  19tb  d«7  of  June,  in  the  year  of  our  tord 
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1811,  together  with  the  deans  of  their  several  dioceses,  and  a  Diwipiiaeor 
representative  of  the  clergy  from  each  diocese  containing  more  {un  c^l^Khr 
than  four  presbyters,  when  a*code  of  canons  for  preserving  and 
regulating  order  and  discipline  in  the  Protestant  Episcopal 
Church  in  Scotland  was  adopted  and  sanctioned.  A  second 
general  synod  met  at  Laurencekirk,  in  the  county  of  Kincar- 
dine, on  Wednesday,  the  18th  day  of  June,  18^,  when  the 
canons  of  1811  were  revised  and  altered.  A  third  was  held  in 
Edinburgh,  on  Wednesday,  17th  of  June,  1829,  when  some 
enactments  in  the  sixteenth  canon  of  1838  were  repealed.  A 
very  general  desire  being  expressed  throughout  the  Church, 
especially  in  the  year  1837,  that  a  further  revision  ^of  the  whole 
code  should  be  made,  another  general  synod  was  in  conse* 
quence  duly  summoned,  and  met  accordingly  in  Edinburgh,  on 
Wednesday,  the  29th  August,  1838,  and  being  then  and  there 
duly  and  solemnly  constituted  with  prayer,  after  full  delibera- 
tion and  discussion  during  several  successive  days,  the  synod 
so  assembled  and  constituted  did,  and  hereby  do,  adopt  and 
sanction  the  following  revised  and  amended  code  of  canons, 
and  declare  them  to  be  in  future  the  stated  rules  and  regula- 
tions for  preserving  order  and  discipline  in  the  said  Church  in 
Scotland.  In  testimony  whereof,  we,  the  members  of  the  said 
synod,  have  hereunto  annexed  our  names  and  designations  in 
the  register-book  of  the  Episcopal  College,  and  we  have,  more- 
over, entrusted  to  a  committee  in  Edinburgh  the  duty  of  causing 
the  revised  and  amended  canons  now  approved  and  sanctioned 
to  be  faithfully  inserted  in  the  foresaid  register,  and  together 
with  this  introduction,  to  be  carefully  printed  for  the  general 
use  of  the  Church.  For  these  purposes,  an  authentic  copy, 
verified  by  the  primus,  the  clerk  of  the  Episcopal  College,  and 
by  the  prolocutor  of  the  second  chamber,  in  the  presence  of 
the  synod,  has  been  given  to  the  committee,  which  they  are 
required  to  preserve  when  these  purposes  are  attained,  along 
with  the  rerister-book  aforesaid;  committing  the  custody  there- 
of to  the  clerk  of  the  Episcopal  College,  whose  duty  it  is  to 
Preserve  the  said  register,  and  the  general  records  of  the 
Ihurch." 

[^Before  the  distinction  of  archbishop  was  introduced  into  pHmtitonhc 
Scotland,  one  of  the  bishops  had  a  precedency  under  the  title  cCSlSr"*" 
of  Primus  Scotorum  Episcopus;  and  the  recent  S}nod  of 
1838,  in  compliance  with  the  practice  of  the  Episcopal  College 
for  the  last  century,  decreed  tliat  the  bishops  should  choose  a 
primus  without  respect  to  seniority  of  consecration  or  prece- 
dency of  diocese,  who  should  enjoy  no  other  privilege  among 
the  bishops  but  the  right,  under  particular  restrictions,  ''of 
convocating"  and  presiding.  But  he  is  empowered,  with  the 
advice  and  consent  of  his  colleagues,  to  determine  any  case 
relating  to  discipline  in  a  vacant  diocese,  and  to  provide  for 
the  performance  of  any  Episcopal  office  that  may  be  necessary. 
To  the  primus  also  the  aecease  of  every  bishop  must  be  no- 
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tified  by  the  dean  of  the  diocese.  This  dean  is  chosen  from 
the  presbyters  (k),  and  his  appointment  is  imperative  on  every 
bishop.  The  Synod  consists  of  tWo  chambers :  die  first,  of  the 
bishops  only ;  the  second,  of  the  deans  and  a  representatiye  of 
the  Clergy  elected  by  each  diocese.  There  are  six  sees. — 1. 
Edinburgh,  the  bishop  of  which  is  the  present  primus.  2,  Drm- 
keld.  3.  Aberdeen.  4.  Ross  and  Argyle.  5.  Brechin.  6. 
Glasgow.  There  are  five  deanries ;  Ross.  Argyle  and  Moray 
sending  a  delegate  but  having  no  dean.  There  are  four  Epis- 
copal chapels  in  Scotland,  situated  in  Perth,  Montrose,  and 
Aberdjeen,  but  these  are  not  connected  with  the  Scotch  Episcopal 
Churches.  At  Edinburgh  there  is  a  Theological  Institution, 
attached  to  which  is  a  Professor,  designated  as  the  Pantonian 
Episcopal  Professor  in  Edinburgh,  and  a  Professor  of  Church 
History. 
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[[I.  Gen/eral  Principles  relating  to. 

U  It  hath  been  held  (says  Mr.  Justice  BlackstoneCf))  ^^ 
if  an  uninhabited  country  be  discovered  and  planted  by  English 
subjects,  all  the  English  laws  then  in  being,  which  are  the  birth- 
right of  every  subject  (m),  are  immediately  there  in  force.  But 
this  must  be  understood  with  very  many  and  very  great  restric- 
tions. Such  colonists  carry  with  them  only  so  much  of  the 
English  law  as  is  applicable  to  their  own  situation  and  the 
condition  of  an  infant  colony ;  such,  for  instance,  as  the  gene- 
ral rules  of  inheritance,  and  of  protection  firom  persona]  injuries. 
The  artificial  refinements  and  distinctions  incident  to  the  pro- 
perty of  a  great  and  commercial  people,  the  laws  of  police  and 
revenue  (such  especially  as  are  enforced  by  penalties),  the  mode 
of  maintenance  jor  the  estahlished  clergy,  the  Jurisdiction  of 
spiritual  courts,  and  a  multitude  of  other  provisions,  are  neither 
necessary  nor  convenient  to  them,  and  therefore  are  not  in  force. 
What  shall  be  admitted  and  what  rejected,  at  what  times,  and 
under  what  circumstances,  must  in  case  of  dispute  be  decided 
hi  the  first  instance  by  their  own  provincial  jumcatnre,  subject 
to  the  revision  and  control  of  the  king  in  council ;  the  whole 
of  their  constitution  being  also  liable  to  be  new  modelled  and 
reformed  by  the  general  superintending  power  of  the  I^sla- 
ture  in  their  mother  coimtry.    ^  But  in  conquered  or  ceded 

{k)  [Sm  Ibtt  Canontof  183S  printed        (/)  rintrod.  iv.  p.  190.] 
in  the  Appendix.]  (m)  p  P.  Wms.  75.] 
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countries  that  have  already  laws  of  their  own^  the  king  may 
indeed  alter  and  change  tnese  laws,  but  till  he  does  actually 
change  them  the  ancient  laws  of  the  country  remain,  unless 
such  as  are  against  the  law  of  God,  as  in  the  case  of  an  infidel 
country  (n).  Our  American  plantations  are  principally  of  this 
latter  sort,  being  obtained  in  the  last  century  either  by  right  of 
conquest,  and  driving  out  the  natives  (with  what  natural  justice 
I  shall  not  at  present  enquire),  or  l^  treaties ;  and  therefore 
the  common  law  of  England^  as  such^  has  no  allowance  or 
authority  there,  they  being  no  part  of  the  mother  country,  but 
distinct  (though  dependent)  dominions.  They  are  subject, 
however i  to  the  control  of  the  parliament ;  though  (Hhe  Ir^ 
btndf  Mem,  and  the  reet)  not  bound  by  any  acts  of  parliament 
unless  particularly  namedJ'  The  himiiioiis  iudg»ent  of  Sir 
William  Grant  (o).  Master  o!  the  Rolls,  in  AeAttomey-'  Oeneral 
▼.  Stewart,  contains  a  masterly  exposition  of  the  same  doctrine. 

[[In  order  to  ascertain  the  authority  and  jurisdiction  which  Power  tod 
may  be  exercised  by  any  diocesan  of  a  colonial  see,  the  patent  o"  c^tonlu 
of  his  appointment  must  be  consulted ;  but  generally  sp^iking  Buhopi. 
be  is  empowered  to  exercise  personally^  or  through  his  com- 
missary or  commissaries,  the  same  ecclesiastical  jurisdietion 
and  anthority  as  may  be  exercised  according  to  the  ecelesias- 
tical  laws  and  canons  of  England*    There  h  also  usuaDy  a 
power  given  to  the  bishop  to  appoint  any  aetoary  or  registrar 
for  the  particular  occasion. 

rOn  the  14fth  December,  1838,  a  cause  of  appeal  was  beard 
before  the  Privy  Council  {p),  from  a  sentence  passed  by  the 
Bishop  of  Jamaica  in  person  upon  a  clergyman.  Some 
doubt  (^)  having  arisen  as  to  whether  the  appeal  lay  to  the 
Queen  m  Chancery  or  to  the  Judicial  Committee  of  the  Privy 
Council,  a  board  was  formed  of  five  members  of  that  commit- 
tee and  others  of  the  Privy  Council,  who  received  a  commission 
of  Delegates  firom  the  Lord  Chancellor.  The  cause  was  even- 
tually heard  before  five  members  of  the  Judicial  Committee, 
(Lord  Brougham,  Baron  Parke,  Justice  Bosanquet,  Sir  Herbert 
Jenner,  and  Dr.  Lushington.) 

[^In  this  case  the  bishop  had  ordered  a  clerg3^an  to  regis- 
ter marriages,  &c.  solemnized  in  a  particular  chapel  within  his 
rectory.  The  clergyman  refiised,  and  was  cited  to  appear  before 
the  bishop  at  a  particular  time,  in  a  particular  church,  where 
the  bishop,  having  asked  the  clergyman  whether  he  could  deny 
that  he  had  not  obeyed  his  (the  bishop's)  injunctions,  and 
receiving  no  answer,  proceeded  to  suspend  him  for  four  days 
ab  officio,  and  until  he  should  have  openly  acknowledged  his 

(n)  [Re]^.  17 ;  Cahin's  case,  Show.        (q)  fThe  jiidgef  at  th6  hearhiif  in- 


Purl.  e.  31.1  HasCm  Aeir  opinion  that  the  spp<»l 

(o)  [In  tnis  case  he  decided  that  tho  ky  to  the  Jvdieial  Committee.    The 

Statute  of  Mortmain  did  not  extend  to  difficulty  arose  from  the  words  of  the 

Grenada.    2  Meriv.  Rep.  1 43.— Eb.]  statute  constituting  the  see  of  Jamaica 

(p)  ISowerbenks  v.  Lord  Mithop  qjf  which  gave  an  appeal  from  the  bishop's 

Jonioico.]  decisiofis  to  the  Img  in  coimcil.*— £0.] 
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error  and  expressed  his  contrition  in  the  parish  church.  The 
clergyman  first  applied  to  the  High  Court  of  Chancery  in 
Jamaica  for  a  prohibition,  which  was  refused,  and  subsequently 
to  the  Privy  Council,  who  reversed  the  bishop's  sentence,  on 
the  ground  that  no  citation  or  articles  containing  the  charge 
had  been  delivered  to  the  clergyman,  and  that  he  had  not  been 
heard  in  his  defence  • 

[[The  patent  of  the  appointment  of  the  last  Bishop  of  Cal- 
cutta gives  an  appeal  from  his  decisions  to  the  Archbishop  of 
Canterbury  (r). 

[[11.  Society  far  thePropagatum  of  the  Gospel  in  Foreign  Parts, 

[[The  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts  is  so  intimately  connected  with  the  ecclesiastical  disci- 
pline and  revenues  of  the  colonies,  that  any  account  of  the 
Colonial  Church  which  omitted  all  mention  of  this  corporate 
body  would  very  imperfectly  describe  its  legal  status.  More- 
over the  recent  statute,  3  &  4  Vict.  c.  78,  has  invested  it  with 
uncontrolled  authority  over  the  funds  of  the  English  Church  in 
Canada,  thereby^  effectually  recognizing  it  as  a  legal  organ  of 
Church  government  («)•  , 

[[The  society  was  incorporated  by  royal  charter,  in  the  year 
1701,  **  for  the  receiving,  managing,  and  disposing  of  such  funds 
as  might  be  contributed  for  tne  religious  instruction  of  his 
majesty*s  subjects  beyond  the  seas;  for  the  maintenance  of 
clergymen  in  the  plantations,  colonies,  and  factories  of  Great 
Britain ;  and  for  the  general  propagation  of  the  Gospel.** 

["  Standing  Orders  prescribed  by  the  Charier. 

P*  1.  That  the  incorporated  members  meet  on  the  third  Friday 
in  February,  yearly,  between  the  hours  of  eight  and  twelve  in  the 
morning,  and  thev,  or  the  major  part  of  them  there  present,  shall 
choose  one  president,  one  or  more  vice-presidents,  one  or  more 
treasurers,  two  or  more  auditors,  one  secretary,  and  other  oflScers 
for  the  year  ensuing. 

["  2.  That  if  any  officer  die  or  be  removed,  the  president,  or  one 
of  the  vice-presidents,  may  summon  the  members  to  meet  at  the 
usual  place  of  the  annual  meeting  of  the  society,  and  choose  another 
in  his  place. 

["  3.  That  the  incorporated  members  meet  on  the  third  Friday 
in  every  month,  and  omner  if  occasion  require,  to  transact  the  bu- 
siness of  the  society,  and  may  at  any  such  meetings  elect  persons 
for  members. 

['*  4.  That  no  act  of  the  society  be  valid  unless  the  president,  or 
one  of  the  vice-presidents,  and  seven  other  members,  be  present. 

["  5.  That  at  any  meeting  on  the  third  Friday  in  the  months  of 
November,  February,  May,  and  August  yearly,  and  at  no  other 
meetings,  the  society,  or  the  major  part  of  them  then  present,  may 
make  bye-laws  and  execute  leases. 

(r)  [As  to  the  power  of  bishops  or  Ireland,  see  ss.  4, 5  &  6  of  3  &  4  Vict.  c. 
clexgymen  of  her  majesty's  foreign  33,underCtttrc)in|bCStISIllr.— Ed.1 
posienbiu  to  officiate  m  England  or       (s)  [See  s.  5  of  this  statute,  poet. 2 
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[*'  6.  That  the  society  shall  yearly  give  an  account  in  writing  to 
the  chancellor,  or  keeper  of  the  great  seal,  the  chief  justices  of  the 
King's  Bench  and  Common  Pleas,  or  any  two  of  them,  of  all  monies 
received  and  laid  out,  and  of  the  management  of  the  charities. 

[«  Bye»Law». 

[<'  1.  That  before  the  society  shall  enter  upon  business,  the  fol- 
lowing prayers  be  read.  {Here  foUan  the  prayer  from  the  Com' 
mmuon  Service^ '  Prevent  us,  O  Lord,"  &c.,  the  third  collect  for  Good 
Friday t  and  the  Lord^s  Prayer,) 

['<  2.  That  an  annual  sermon  be  preached  before  the  society,  and 
that  the  preacher,  time,  and  place,  be  appointed  by  the  president^ 
and  that  due  notice  of  Uie  same  be  given  by  public  advertisement. 

[''  3.  That  all  the  officers  of  the  society  do  make  a  declaration  in 
the  following  form :  '/,  A.  D.,  do  declare  that  I  will  faithfully  and 

duly  execute  the  office  of of  the  Society  for  the  Propagatum  of 

the  Gospel  in  Foreign  Parts,* 

S"  4.  That  minutes  of  all  the  proceedings  of  the  society  be  taken, 
that  at  each  meeting  of  the  society  the  minutes  of  the  preceding 
meeting  be  read  by  the  secretary,  and  signed  by  the  chairman. 

f"  5,  That  the  accounts  of  the  society  be  closed  on  the  91st  day 
of  December  in  each  year,  and  that  the  same  be  audited  within  one 
month  from  that  time. 

["  6.  That  a  standing  committee,  consisting  of  the  president,  vice- 
presidents,  treasurer,  and  secretary,  and  not  more  than  twenty  other 
members,  (three  of  whom  shall  be  a  quorum),  be  appointed  to  pre- 
pare matters  for  the  consideration  of  the  monthly  meetings. 

["  7.  That  the  president,  or  the  standing  committee,  have  power 
to  call  a  special  meeting  of  the  society. 

["  8.  That  all  subscribers  of  one  guinea  per  annum,  or  contributors 
of  ten  guineas  in  one  sum,  and  dei^ymen  subscribing  half-a-guinea 
annually,  be  associated  members,  and  that  from  them  the  incorpo- 
rated members  be  chosen,  by  ballot. 

^**  9.  That  every  incorporated  member  subscribe  not  less  than  two 
gumeas  annually  to  the  society,  or  contribute  not  less  than  twenty 
guineas  in  one  sum. 

["10.  That  the  corporation  consist  of  the  bishops  of  the  United 
Church  of  England  and  Ireland,  the  members  appomted  by  charter, 
and  of  three  hundred  other  members. 

["11.  That  the  standing  committee  be  empowered,  with  the  sanc- 
tion of  the  president,  to  recommend  persons,  whether  associated 
members  or  not,  to  be  elected  into  the  corporation,  without  refer- 
ence to  the  limitation  of  numbers  above  stated. 

["  12.  That  the  treasurer  manage  the  receipts  and  expenditure  of 
the  society,  and  that  he  keep  his  accounts  in  such  manner  as  shall 
from  time  to  time  be  directea  by  the  auditors. 

["  1 3.  That  the  secretary  conduct  the  correspondence  of  the  so- 
ciety, take  minutes  of  the  proceedings  of  the  ffeneral  meetings  and 
committees,  and  prepare  the  annual  report  of  uie  society. 

p'  14.  That  the  assistant-secretaries  conduct  the  correspondence 
with  the  diocesan  and  district  committees,  under  the  direction  of 
the  secretary,  and  assist  the  secretary  generally  in  the  duties  of  his 
office. 

["  15.  That  all  the  officera  of  the  society,  engaged  in  the  manage- 


ote&t  of  the  80ciety'«  funds,  be  required  to  give  sufficient  security 
before  ftdiniasion  to  their  respective  offices. 

["  16.  Tha^  every  missionary^  catechist,  and  schoolmaster  in  the 
employment  of  the  society,  be  sul^ect  to  the  ecdesiasticsd  autho- 
rities of  the  country  in  which  he  may  be  placed. 

["  17.  That  no  missionary  be  employed  until  the  fullest  inquiry 
has  been  made  into  his  fitness  and  sufficiency ;  and  that  all  persons 
applying  for  missions  shall  produce  testimonials,  signed  by  ^ree 
beneficed  clergymen,  and  countersigned  by  the  bishop  of  die  ^dio- 
cese  in  which  those  clergymen  are  beneficed. 

["  18.  That  no  cate^ist  <»*  schoolmaster  be  sfllowed  to  read 
prayers  or  sermons  unless  he  be  first  nominated  by  1^  missionary, 
and  licensed  by  fhe  bishop  or  other  chief  eeclesiastical  authority. 

[^*  19.  That  a  copy  of  the  annual  report,  with  the  sermon,  be  sup- 
plied to  each  incorporated  and  associated  member. 

[|The  general  rule  of  law  seems  to  be  that  no  corporation  can 
enact  bye-laws  at  variance  with  their  charter  of  incorporatioD(0. 

{[The  Society  (u)  has  now  been  engaged  for  more  than  a 
century  in  promoting  religious  instructioa  and  education 
throughout  me  colonies  and  dependencies  of  the  British  em- 
pire. It  is  conducted  upon  the  prineii^s  of  the  Church  ol 
England,  and  the  missionaries  whom  it  employs  are  subject  to 
the  ecclesiasticfJ  authorities  of  the  country  in  which  they  are 
placed  (v). 

[[During  the  earlier  period  of  its  existence  the  labours  of  the 
Society  were  principally  devoted  to  the  building  of  churches, 
the  maintaining  of  clergymen,  and  the  gathering  together  of 
congregations,  in  the  North  American  cdonies ;  and  since  the 
separation  of  the  United  States  of  America  from  the  British 
crown,  the  same  operations  have  been  carried  on  in  the  pro- 
vinces of  Upper  and  Lower  Canada,  Nova  Scotia,  New  Bruns- 
wick, Newfoundland,  Prince  Edward's  Island,  Cape  Breton, 
and  the  Bermudas. 

[[The  cost  of  the  American  missions  was  defirayed  daring 
many  years  from  annual  subscriptions,  and  from  the  interest 
of  some  considerable  legacies.  From  the  year  181S  to  the 
year  1833,  the  Society  undertook  the  management  of  a  grant 
annually  voted  by  parliament  for  the  support  of  clergymen  of 
the  Church  of  England  in  the  North  American  colonies.  But 
this^rant  is  now  discontinued. 

[[The  expenditure  of  the  Society  under  this  head  during  the 
year  1838  amounted  to  more  than  13,000^;  and  there  is  an 

(0  [See  1  Bl.  Comm.  476 ;  Blake'  Opeiations  of  the  Sociehf  for  the  Pro- 

more  v.  Glamorgamhire  Canal  Com*  Mgation  of  the  Gotpel  in  Foreign 

'      pany,  1  M.  &  K.  163 ;  King  v.  Gray's  Parts,  put  forth  in  1839.— Ed.] 

Innt  1  Doug.  354 ;  king  v.  Benchers        (y)  [By  the  59  Geo.  3,  c.  60,  saved 

of  Lincoln's  Inn,  4  B.  &  C.  858 ;  for  bjr  s.  8  of  3  &  4  Vict  c.  33,  the  Aicb- 

cases  where  the  power  of  a  corporation  bishops  of  Canterlmry  and  York  and 

to  make  bye-laWs  is  fuUy  discussed. —  the  Bishop  of  London  are  empoweied 

Ed.]  to  admit  persons  into  holy  orden  ipe- 

(»)  [Sea  a  brief  Statement  of  the  (riaUy  for  the  oolomca^oj 
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urgeot  deviand  lor  addHaonai  cletfynei  in  evwy  one  of  Ae 
pro vincesy  more  especially  in  Upp^  .Canada  amd  Newfoundland* 

rin  t^  year  1820  the  Society  founded  a  Mission  College 
at  CalcHtta,  fi>r  the  ediK»ttion  of  nusskoaries  and  catechiatg, 
whether  European,  Indo-British,  or  naitive,  to  be  caoployed 
in  mtnistering  to  the  native  Christians  of  Hiodostan,  and 
in  preadiing  the  Gospri  to  the  Hindoos  and  Mahomedans 
throughout  that  country.  Missimis  in  connection  with  the 
college  have  been  established  in  the  neighbourhood  of  Calcutta 
and  at  Cavmpore,  and  the  number  of  ordained  missionaries  in 
the  Bengal  Presidency  is  four. 

rXhe  care  of  the  extensive  Protestant  missions  in  Southern 
Inma,  formerly  supported  by  the  Societ)r  for  Promoting  Christian 
Knowledge,  was  transferred  to  this  Society  in  the  year  1824; 
and  the  number  of  European  missiomiries  in  that  presidency 
is  eighteen,  besides  catechiats  and  native  ^teachers.  Large 
native  schools  ase  carried  on  in  cofmeoticm  with  these  missions. 
There  is  also  a  seminary  for  the  education  of  eatecbists  and 
teachers  established  at  Vepery,  and  a  grammar  school  has 
been  recentiy  established  at  the  same  place  {x\ 

[[In  the  year  183S,  the  Act  for  the  Abolition  of  Slaveiy 
throughout  her  miyest/s  dominions  was  passed,  and  on  this 
occasion,  the  Society  having  resolved  to  take  an  active  part  in 
providing  for  the  religious  instruction  of  the  enfranchised  ne- 
groes, a  special  fund  was  raised  by  subscriptions  And  donations 
to  be  expended  in  aid  of  the  cost  of  building  churches  and 
school-houses,  and  of  maintaining  clergymen  and  schoolmasters 
in  the  British  West  Indies.  In  pursuance  of  this  plan,  large 
grants  of  money  have  been  made  towards  the  erection  of 
churches  and  schools;  and  the  number  of  clergymen,  exclusive 
of  other  teachers,  now  in  connection  with  the  society,  and  de- 
riving a  portion  of  their  income  from  its  funds,  is  forty-two  (y). 

[[Lastly,  in  the  year  1837,  the  spiritual  destitution  of  the 
Australian  colonies  having  been  represented  to  the  Society  by 
the  Bishop  of  Australia,  it  has  engaged  to  contribute  towarcb 
the  outfit  and  support  of  thirty-two  additional  clergymen,  to  be 
employed  as  chaplains  in  the  provinces  of  New  South  Wales 
and  Van  Diemen's  Land(z). 

011.  In  the  East  Indies. 

[[The  territories  of  British  India  are  said  to  cover  an  area  of 
one  million  olie  hundred  thousand  square  miles ;  to  contain  a 
population  of  one  jiundffed  millions;  but,  according  to  the  return 
made  in  1840,  only  136  clemrmen  of  the  Church  of  England. 

[[The  first  Bishopric  in  these  immense  and  daily  increasing 
possessions  was  created  by  letters  patent  in  1814 ;  and  in  the 

(x)  [The  expenditure  in  India  in  is  6000/. — Ed.] 
1837  exceeded  17,000/.— Ed.]  (j)  fin  >8d9  &ereoMDt»tf  tbe^So- 

(y)  [The  prwent  annual  ehaige,  tiety  aavii^vevy  greatly  imvsaNd, 

independent  of  grants  for  biiMiDgB,  aaafnMtO'99,99^  14^,1M«-hMI 
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fifty-third  year  of  George  the  Third  its  revenues  and  jurisdid-*' 
tion  were  settled  by  act  of  parliament. 

53  Geo.  3,       [Sect.  49.  '*  And  whereas  no  sufficient  provision  hath  hitherto 
c.  155.      been  made  for  the  maintenance  and  support  of  a  church  establish- 
i^  Bfihop     ment  in  the  British  territories  in  the  East  Indies  and  other  parts 
ArcbdeacoDi    within  the  limits  of  the  said  company's  charter,  he  it  therefore 
bhilhed  i?^    enacted.  That  in  case  it  shall  please  his  majesty,  by  his  royal  letters 
indu  by'iite  patent  under  the  great  seal  of  the  said  united  kingdom,  to  erect,  found 
LcVtcre^Pa.     ^^^  Constitute,  one  bishoprick  for  the  whole  of  the  said  British  ter- 
lent,  their       ntorics  in  the  East  Indies,  and  parts  aforesaid  ;  one  archdeaconry 
be'paid  by      ^^^  the  presidency  of  Fort  William  in  Bengal :  one  archdeaconry 
Company.       for  the  presidency  of  Fort  St.  George  on  the  coast  of  Coromandel ; 
and  one  archdeaconry  for  the  presidency  and  island  of  Bombay,  on 
the  coast  of  Malabar  ;  and  from  time  to  time  to  nominate  and  ap- 
point a  bishop  and  archdeacons  to  such  bishopric  and  archdeaconries 
respectively ;  the  court  of  directors  of  the  said  company,  during 
such  time  as  the  said  territorial  acquisitions  shall  remain  in  the  pos- 
session of  the  said  company,  shall,  and  they  are  hereby  requireo  to 
direct  and  cause  to  be  paid,  certain  established  salaries  to  such 
bishop  and  archdeacons  respectively  ;  that  is  to  say,  from  and  out 
of  the  revenues  of  the  said  presidency  of  Fort  Wilh'am  in  Bengal  to 
the  said  bishop,  five  thousand  pounds  by  the  year,  at  an  exchange 
of  two  shillings  for  the  Bengal  current  rupee ;  and  to  the  said  arch- 
deacon of  the  said  presidency  of  Fort   William,    two   thousand 
pounds  by  the  year,  at  the  like  exchange ;  and  from  and  out  of  the 
revenues  of  the  presidency  of  Fort  St.  George,  on  the  coast  of 
Coromandel,  to  the  archdeacon  of  the  said  presidency  of  Fort  St. 
George,  two  thousand  pounds  by  the  year,  at  an  exchange  of  eight 
shillings  for  the  pagoda  at  Madras ;   and  from  and  out  of  the  reve- 
nues of  the  presidency  and  island  of  Bombay,  on  the  coast  of  Ma- 
labar, to  the  archdeacon  of  the  said  presidency  and  island  of  Bombay, 
two  thousand  pounds  by  the  vear,  at  an  exchange  of  two  shillings 
and  three-p^nce  for  the  Bombay  rupee." 
SaUriet  to  [Sect.  50.  '<  That  the  Safd  salaries  shall  take  place  and  commence 

uk^Dg^oiBcel  ^'^™  ^^^  ^^^^^  ^he  time  at  which  such  persons  as  shall  be  appointed 
and  to  c«»M    to  the  Said  offices  respectively,  shall  take  upon  them  the  execution 
uoM  ccaMN     o^  their  respective  offices :  and  that  all  such  salaries  shall  be  in  lieu 
of  all  fees  of  office,  perquisites,  emoluments  and  advantages  what- 
soever ;  and  that  no  fees  of  office,  perquisites,  emoluments  or  ad- 
vantages whatsoever,  shall  be  accepted,  received  or  taken,  in  any 
manner  or  on  any  account  or  pretence  whatsoever,  other  than  the 
salaries  aforesaid,  and  that  such  bishop  and  archdeacons  respec- 
tively shall  be  entided  to  such  salaries  so  long  as  they  shall  re- 
spectively exercise  the  functions  of  their  several  offices  m  the  East 
Indies,  or  parts  aforesaid,  and  no  longer/* 
liubop  to  [Sect.  51.  "  Provided  always,  that  such  bishop  shall  not  have  or 

SfcttoTor*''*'  **'®  any  jurisdiction,  or  exercise  any  episcopal  functions  whatsoever, 
^anctiooa,  either  in  the  East  Indies  or  elsewhere,  but  only  such  jurisdiction 
Mm^beu-  And  functions  as  shall  or  may  from  time  to  time  be  limited  to  him 
mit^  by  Ut-  by  his  majesty  by  letters  patent  under  the  great  seal  of  the  united 
kingdom  (a)." 

{a)  [By  the  patent  of  the  last  by  virtue  of  his  ecdesiastk^  aatho- 
Biflhop  of  Calcutta,  an  ajq^  is  given  nty  to  the  Archbishop  of  Canteibmy. 
from  any  sentence  he  may  pronounce    — £d.] 
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[Sect.  5ft,  '<  That  it  shall  and  may  be  lawful  for  his  majesty,  from     mg«o.3, 

time  to  time,  if  he  shall  think  fit,  by  his  letters  patent  under  the  great  ^* '**• 

seal  of  the  said  united  kingdom,  to  grant  to  such  bishop  so  to  be  2!^^!||i2^|J^ 
nominated  and  appointed  as  aforesaid,  such  ecclesiastical  jurisdic-  BiSiop  by 
tion,  and  the  exercise  of  such  episcopal  functions,  within  the  East  ^^Mch*^ 
Indies  and  parts  aforesaid,  as  his  majesty  shall  think  necessary  for  BedctiMtkai 
the  administering  holv  ceremonies,  and  for  the  superintendence  and  ."he  may" 
good  government  of  the  ministers  of  the  church   establishment  »Wnknece». 
within  the  East  Indies  and  parts  aforesaid ;  any  law,  charter  or  other  '*^' 
matter  or  thing  to  the  contrary  notwithstanding." 

[Sect.  53.  "  That  when  and  as  often  as  it  shall  please  his  majesty  Warrant  for 
to  issue  any  letters  patent  respecting  any  such  bishopric  or  arch-  tentoMBier- 
deaconry  as  aforesaid,  or  for  the  nomination  or  appointment  of  any  jJH^L^^  ^ 
person  thereto,  the  warrant  for  the  bill  in  every  such  case  shall  be  Boani. " 
countersigned  by  the  president  of  the  board  of  commissioners  for 
the  affairs  of  India." 

[Sect.  54.  '*  That  it  shall  and  may  be  lawful  for  his  majesty,  by  Hii  M^caty 
warrant  under  his  royal  sign  manual,  countersigned  by  the  chan-  p^aaSuto 
cellor  of  the  exchequer  for  the  time  being,  to  ffrant  to  any  such  ?|^*J|^^ 
bishop  and  archdeacons  respectively,  who  shall  nave  exercised  in  who  bm^ 
the  East  Indies  or  parts  aforesaid,  for  fifteen  vears,  the  ofBce  or  pJj|Jl|J2*|p 
ofBces  of  bishop  or  archdeacon,  or  either  of  them,  the  following  India  for  Pir- 

Eensions :  that  is  to  say,  to  any  such  bishop,  a  pension  not  exceeding  '**"  ^^^ 
fteen  hundred  pounds  per  annum,  and  to  any  such  archdeacon,  a 
pension  not  exceeding  eight  hundred  pounds  per  annum ;  which 
said  pension  shall  be  paid  and  defrayed  quarterly  by  the  said  com- 
pan V,  and  shall  be  deemed  and  taken  as  part  of  the  political  charges 
of  the  said  company." 

[[The  89th  section  allows  to  the  bishop  the  annual  sum  of 
1200/.,  and  to  each  of  the  archdeacons  5002. 

[[This  act  was  partially  repealed  by  4  Geo.  4,  c.  71.  4  Geo.  4, 

c.  71. 
[Sect.  2.  "  •  And  whereas  by  the  said  act  of  the  fifty-third  year        ' 

of  the  reign  of  his  said  late  majesty  King  George  the  Third,  pro-  155,  a.  m^'^ 
vision  was  made  for  granting  certain  pensions  to  the  Bishop  of  repeal. 
Calcutta,  and  the  Archdeacons  of  Calcutta,  Madras  and  Bombay 
respectively,  who  should  have  exercised  in  the  East  Indies  or  parts 
in  the  said  act  mentioned,  for  fifteen  years,  the  ofHce  or  offices  of 
bishop  or  archdeacon ;  and  it  is  expedient  to  shorten  the  period 
during  which  such  bishops  and  archdeacons  respectively  are  re- 
quired to  hold  their  said  offices  before  such  pensions  could  be 
granted  to  them  respectively,  and  to  make  other  provisions  re- 
pecting  such  pensions ;'  Be  it  enacted,  That  so  much  of  the  said 
act  as  relates  to  such  pensions  shall  be  and  the  same  is  hereby 
repealed." 

[Sect.  3.  '<  That  it  shall  and  may  be  lawful  for  his  majesty,  liis  Penaiona  10 
heirs  and  successors,  iu  manner  in  the  said  act  mentioned,  to  grant  aI^^,'!!^,. 
to  any  such  bishop  who  shall  have  exercised  in  the  East  Indies  or 
parts  aforesaid,  for  ten  years,  the  office  of  bishop  or  archdeacon, 
and.  to  any  such  archdeacon  who  shall  have  exercised  in  the  East 
Indies  or  parts  aforesaid,  for  ten  years,  the  ofiSce  of  archdeacon, 
pensions  not  exceeding  such  sums  respectively  as  his  majesty,  by 
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4  Geo.  4,     the  said  act  of  the  fifty-third  year  of  the  reign  of  his  late  majesty  is 
^'^^'       empowered  to  grant  to  any  such  bishop  or  archdeacon." 


Chaplains  [Sect.  4.  "  Provided  also,  that  if  any  person  residing  any  time 

ArcMwfoiis   *"  ^^^  ^**'  Itidies  or  parts  aforesaid,  as  one  of  the  chaplains  of  the 
to  be  entitled  said  united  company,  shall  have  been  or  shall  be  appointed  to  the 
a^cTitain^Pro!  o^ce  of  such  archdeacon  as  aforesaid,  and  shall  have  resided  in  the 
portion.         East  Indies  or  parts  aforesaid  as  such  archdeacon  seven  years,  the  • 
Farther  Pro-   period  of  residence  of  such  person  as  chaplain  shall  be  accounted 
Chaplains,      and  taken  as  and  for  a  residence  as  such  archdeacon,  in  the  pro- 
portion of  three  years*  residence  as  such  chaplain  to  two  yean' 
residence  as  such  archdeacon :  Provided  also,  that  nothing  herein 
contained  shall  extend  or  be  construed  to  extend  to  prejudice  the 
right  of  any  person  being  or  having  been  a  chaplain  of  the  said 
united  company,  to  any  benefit  he  may  be  entitled  to  as  under  or 
by  virtue  of  any  regulation  now  in  force  or  hereafter  to  be  made  by 
the  said  united  company  or  their  court  of  directors,  nor  to  prejudice 
or  affect  the  right  of  the  said  united  company  or  their  court  of  di- 
rectors, to  make,  repeal,  vary,  or  alter  any  regulation  or  regalatioDs 
respecting  the  chaplains  of  the  said  united  company,  or  the  pay  or 
allowances,  pensions  or  retirements  of  such  chaplains  which  the 
said  united  company  or  their  court  of  directors  may  now  lawfully 
make,  repeal,  vary,  or  alter." 
Residence  [Scct.  5.  "  *  And  whcrcas  it  is  proper  that  a  suitable  house  of 

■y^?*p*°*®   residence  should  be  provided  for  the  said  bishop,  and  that  the  ex- 
of  Bishop  to   penses  of  his  visitations  should  be  defrayed  by  the  said  company  ;* 
bj  com'pany.  ^®  ^^  therefore  further  enacted,  That  it  shall  and  may  be  lawful  for 
ProviM).      '  the  said  company,  and  they  are  hereby  required  to  provide  a  suit- 
able house  at  Calcutta  for  the  residence  of  the  said  bishop,  and 
that  the  expense  of  the  visitations  to  be  made  by  the  said  bishop 
from  time  to  time  shall  be  defrayed  by  the  said  company,  out  of  the 
revenues  of  the  British  territories  in  India  :  Provided  always,  that 
no  greater  sum  on  account  of  providing  such  house,  or  of  such 
visitations,  be  at  any  time  issued,  than  shall  from  time  to  dme  be 
defined  and  settled  by  the  court  of  directors  of  the  said  company 
with  the  approbation  of  the  conmiissioners  for  the  affairs  of  India, 
any  law  or  statute  to  the  contrary  notwithstanding." 

[Sect.  6.  "  *  And  whereas  doubts  have  arisen  whether  the  Bishop 
of  Calcutta,  in  conferring  holy  orders,  is  subject  to  the  several  pro- 
visions and  limitations  established  by  the  laws  of  this  redbs  or 
canons  ecclesiastical,  as  to  the  titles  of  the  persons  to  be  ordained, 
and  as  to  the  oaths  and  subscriptions  to  be  by  such  persons  taken 
Bishop  or      ^^^  made ;'  Be  it  further  declared  and  enacted,  That  it  shall  and 
S*?i*Per*^  may  be  lawful  for  the  bishop  of  Calcutta  for  the  time  being,  to  ad- 
aou  10  Holy   niit  iuto  the  holy  orders  of  deacon  and  priest  respectively  any  par- 
Ordera.  gQQ  whom  he  shall,  upon  examination,  deem  duly  qualified  ^lecially 

for  the  purpose  of  taking  upon  himself  the  cure  of  souls  or  offi- 
ciating in  any  spiritual  capacity  within  the  limits  o€  the  said  diooese 
of  Calcutta  and  residing  therein  ;  and  that  a  declarati<Mi  of  such 
purpose,  and  a  written  ei^agement  to  perform  the  same,  under  the 
hand  of  such  person,  being  deposited  in  the  hands  of  such  bishop^ 
shall  be  held  to  be  a  sufficient  title  with  a  view  to  such  ordination ; 
and  that  in  every  such  case,  it  shall  be  distinctly  stated  in  the  let- 
ters of  ordination  of  every  person  so  admitted  to  holy  ordefs^  that 


CCliucti  fn  tit  €tAonizfi.'}  4i5  mu 

he  has  been  ordained  for  the  cure  of  souls  within  the  limits  of  the     4  Geo.  4, 

said  diocese  of  Calcutta  only ;  and  that  unless  such  person  shall  be  ^^^' 

a  British  subject  of  or  belonging  to  the  united  kingdom  of  Great 
Britain  and  Ireland,  he  shall  not  be  required  to  take  and  make  the 
oaths  and  subscriptions  which  persons  ordained  in  England  are  re- 
quired to  take  and  make  :   Provided  always,  that  nothing  herein  Proviso  for 
contained  shall  be  construed  to  repeal  or  affect  the  provisions  of  an  I'l^;^ 
act  passed  in  the  fifty-third  jrear  of  the  reign  of  his  late  roajes^  for  Letters 
King  George  the  Third,  intituled,  *  An  Act  for  continuing  in  the  ^^^^'^^ 
East  India  Company,  £»r  a  further  term,  tlie  Possession  of  the 
British  Territories  in  India,  together  with  certain  exclusive  Privi- 
leges; for  establishing  further  Regulations  for  the  Government  of 
toe  said  Territories^  and  the  better  Administration  of  Justice  within 
the  same ;  and  for  regulating  the  Trade  to  and  from  the  Places 
within  the  Limits  of  the  said  Company's  Charter,'  or  any  letters  pa- 
tent issued  by  his  late  majesty,  or  by  his  present  majesty,  their 
heirs  and  suecessors,  in  virtue  of  the  said  act  or  of  their  lawful  pre- 
rogaitive." 

[^A  further  alteration  was  made  by  6  Geo.  4,  c.  85«  enacting  6  Geo.  4, 

by  c.  85. 

[Sect  5,  '<  That  in  all  eases  from  and  since  the  said  twenty-second  li^^^  *" 
day  of  January  one  thousand  eight  hundred  and  twenty-two,  in  'im1k«  or  Bi- 
wfaieh  it  has  already  happened,  or  when  and  as  often  as  it  i^all  ^aE'dte^' 
hereafter  hapi^n,  that  any  chief  justice  or  puisne  judge  of  any  of  either  darinc 
the  aaid  supreme  courts  of  judicature  at  Fort  William  in  Bengal,  or'wu2rirtix 
Madras  or  Bombay,  or  the  recorder  of  Prince  of  Wales  Island,  or  Jf.^^^^JiJjj*' 
any  hftri*op  of  Calcutta,  shall  have  departed  or  shall  hereafter  de-  &c.  ""^  ' 
part  this  Ufe,  either  during  his  voyage  to  India  or  within  six  calen- 
dar montlis  next  after  the  day  when  he  shall  have  arrived  in  India 
for  the  purpose  of  taking  upon  him  the  office  of  such  chief  justice 
or  puisne  judge,  recorder  or  bishop,  the  court  of  directors  of  the  said 
united  company  shall  and  they  are  hereby  required  to  pay,  or  direct 
and  cause  to  be  paid,  out  of  the  territorial  revenues  from  which  the 
salary  of  such  chief  justice  or  puisne  judge,  recorder  or  bishop  so 
dying  shall  be  payable,  to  the  legal  personid  r^resentatives  of  such 
chief  justice  or  puisne  judge,  recorder  or  bishop  so  dying  as  afore- 
8aid«  such  sum  or  sums  of  money  as  shall,  together  with  the  sum 
or  sums  paid  to  or  drawn  by  sucn  chief  justice,  or  puisne  judge^ 
recorder  or  bishop,  in  respect  of  his  salary,  make  up  the  full  amount 
of  one  year's  salary  of  the  office  to  which  he  shall  have  been  ap- 
pointed ;  and  that  from  and  since  the  first  day  of  January  one  thou- 
sand eight  hundred  and  twenty  three,  when  and  as  often  as  it  shall 
have  happened  or  shall  hereafter  hi^en,  that  any  such  chief  justice  or 

Suiane  ^ud^e,  rcMSorder  or  bishop  hath  departed  or  shall  depart  this 
fe  while  m  possession  of  such  office,  and  after  the  expiration  of 
six  calendar  months  from  the  time  of  his  arrival  in  India  for  the 
purpose  of  taking  upon  him  the  office  of  chief  justice,  puisne  judge, 
recorder  or  bishop,  then  and  in  all  and  every  of  such  cases  the  said 
court  o£  directors  shall  and  they  are  hereby  required  to  pay  or 
direct  and  cause  to  be  paid,  out  of  the  territorial  revenues  from 
which  the  salary  of  such  chief  justice,  puisne  judge,  recorder  or 
bishop  so  dying  shall  he  payable,  to  the  legal  personal  represen- 
tatives of  such  chief  justice  or  puisne  judge,  recorder  or  bishop 
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4  Geo.  4,     respectively  so  dying  as  aforesaid,  over  and  above  what  may  have 

^•^'        been  due  to  such  chief  justice  or  puisne  judge,  recorder  or  bishop 

respectively  at  the  time  of  his  death,  a  sum  equal  to  the  amount  of 

six  calendar  months*  salary  of  the  office  of  such  chief  justice  or 

puisne  judge,  recorder  or  bishop  respectively." 

[[After  a  lapse  of  twenty-two  years  since  the  erection  of  this 
see,  the  framework  of  the  Church  in  India  has  been  completed; 
for  at  the  last  epoch  of  the  renewal  of  the  East  India  Com- 
pany's charter,  two  new  bishoprics  were  created,  that  of  Ma- 
dras in  1836,  and  of  Bombay  in  1837,  and  fresh  provisions 
enacted  relative  to  the  discipline  of  the  Church  in  India,  as 

1  j?r a  wii   ^^'1  ^  seen  by  the  following  extracts  from  the  voluminous 

4,  c.  85      statute  of  the  3  &  4  Will.  4  :— 

Rcspeciing         [Scct.  89.  "  *  And  whereas  the  present  diocese  of  the  bishopric 
iiienT^Exuiit  of  Calcutta  is  of  too  great  an  extent  for  the  incumbent  thereot  to 
of  c^iciir^'*  perform  efficiently  all  the  duties  of  the  office  without  endangering 
his  health  and  life,  and  it  is  therefore  expedient  to  diminish  the 
labours  of  the  bishop  of  the  said  diocese,  and  for  that  purpose  to 
make  provision  for  assigning  new  limits  to  the  diocese  of  the  said 
bishop,  and  for  founding  and  constituting  two  separate  and  distinct 
bishoprics,  but  nevertheless  the  bishops  thereof  to  be  subordinate 
and  subject  to  the  bishop  of  Calcutta  for  the  time  being,  and  his 
If  the  King     succcssors,  as  their  metropolitan  ;*  be  it  therefore  enacted.  That  in 
rr^of  M'd^^  case  it  shall  please  his  majesty  to  erect,  found  and  constitute  two 
and  Bombay!  bishopHcs,  ouc  to  be  Styled  the  bishopric  of  Madras  and  the  other 
rieMo  iK!**"     ^^®  bishopric  of  Bombay,  and  from  time  to  time  to  nominate  and 
paid  to  the      appoint  bishops  to  such  bishoprics  under  the  style  and  title  of 
Ui»hop8.         bishops  of  Madras  and  Bombay  respectively,  there  shall  be  paid 
from  and  out  of  the  revenues  of  the  said  territories  to  such  bishops 
respectively  the  sum  of  24,000  Sicca  rupees  by  the  year." 
Such  SaUrici      [Scct.  90.  *'  That  the  said  salaries  shall  commence  from  the  time 
from  Time*or  ^^  which  such  persons  as  shall  be  appointed  to  the  said  office  of 
takiocOfficp,  bishop  shall   take  upon   them  the  execution  of  their  respective 
ueu  o?aii '"    offices;  and  that  such  salaries  shall  be  in  lieu  of  all  fees  of  office, 
Fees,  &c.       perquisites,  emoluments  or  advantages  whatsoever,  and  that  no  fees 
of  office,  perquisites,  emoluments  or  advantages  whatsoever  shall  be 
accepted,  received  or  taken  by  such  bishop  or  either  of  them,  in  any 
manner  or  on  any  account  or  pretence  whatsoever,  other  than  the 
salaries  aforesaid ;  and  that  such  bishops  respectively  shall  be  enti- 
tled to  such  salaries  so  long  as  they  shall  respectively  exercise  the 
functions  of  their  several  offices  in  the  British  territories  aforesaid." 
Paaaage  Mo-        fSect.  91.  **  That  the  Said  court  of  directors  shall  and  they  are 
.".Yh^Biiho?.   required  to  pay  to  the  bishops  so  from  time  to  time  to  be  appointed 
to  the  said  bishoprics  of  Madras  and  Bombay,  in  case  they  shall  be 
resident  in  the  united  Kingdom  at  the  time  of  their  respective 
appointments,  the  sum  of  5001,  each,  for  the  purpose  of  denraying 
the  expenses  of  their  equipments  and  voyage.' 
As  to  Jnris-         [Scct.  92.  "  Provided  always,  that  such  bishops  shall  not  have 
Mc^Buhops   ^^  "*®  ^"y  jurisdiction,  or  exercise  any  episcopal  functions  what- 
soever, either  in  the  said  territories  or  elsewhere,  but  only  such 
jurisdiction  and  functions  as  shall  or  may  from  time  to  time  be 


limited  to  them  respectivelv  hv  fc:        •  *  ^^  ^■J' 

patent  under  the greKSfJ^etWnlt'^^  royal  letters-  .*,w„m 

[Sect.  93.  "  That  i>  qIioIi       i  7  ^""ed  Kingdom."  c  m    *' 

time  to  time,  if  he  sha^^!  ttnk  fi"t  hv  K^  ^'  ^"^f"'  ''"''^•■^  ""ajesty  from  irip- 
great  seal  of  the  said  Untd  K^^Xi'  [^^^.'^"r.P^'ent'un/er  thT  tr'A 
of  the  bishopric  of  Calcutta  aK?!,'  '<',?«"«'»  1'""^  to  the  diocese  &T 
rics  of  Madras  and  Bombay  re«n^.•^''""=^r  "'"^e  said  bishoj!  f»^"-riV 

seem  fit,  and  to  crant  to  snok  i>-  T  i^'^"'^®V»  a«  to  his  maiestv  shall 
of  their  respectivHw,"!''^,^"^  «^^^^  within'thTliS 
of  such  ecclesiastical  jurisdiction  «v  ^P'^^P*'  functions,  and 
«ary  for  the  superintenTnce  and  j^''  ""•'"'"y  '•'"^'  t'""''  n;c^- 
of  the  United  (5hurch  of  Enda„d*S  Pr^^"'  "^'^'e  «"■«"««« 
[Sect.  94.  «  Providpi  f-ng'and  and  Ireland  therein." 

tii^e  being  shalKetel3;£  '^.^''^P  °^  C«'«"''«  for  the  „.  „•  , 

in  India,  and  as  such  sh"?l  hTve  eni^v  .S  *'  •"f'^r^''*"  ''«''op  ?«?-/".. 

siasucal  jurisdiction  and  ep.Sd  fSi"nJ  tr\T  '"  »"*=''  *^J«-  '"«"•  ""ST.. 
said,  as  his  majesty  shall  hv  hi.  Z,    ,  f  "*""»  'or  the  purposes  afore- 

Beal  of  the  saii  viSTKZX^ZfJtT''^^'''''  ""*'  *«  «^eat 
nevertheless  to  the  .rener^T^Ll-  ♦    '^'^""V  to  direct,  sulject 

archbishop  of  CanterCy  for  tKS-""*  "^  «""'»"  of  S 
of  Madras  and  Bombay  for  the  S™!  fe"*'  '"'*  ***  *«  "i'hops 
8Mb,ect  to  the  bishop  of^cScutta  fo^^fhi^'"*  f^pectively  shall  £, 
Politan.  and  shall,  at  the  dme  of  Z^^  ""'*  ^"«  "  ""^h  metro- 
such  bishoprics,  or  at  Vhe  tiW  of  ihe7r  Z^^^'  "PPomtments  to 
tishop.  take  an  oath  of  obedience  ^a,I^u"t  «"««crations  as 

such  mamier  as  his  majestrw  hfs^aid  J"?.''l'''''*P  **^  ^«''='"^  i« 
pleased  to  direct."       "'     '    '     '  '"°  "*y^  letters-patent  shall  be 

je.^^To^w"J^ktte«  „:?''  r  ''^  «•  ''  »»»"  please  his  ma-  w 
cuti  Madras,7BoSTo?for"r"'"«-  *?  ''"^Vic  of  "a?-  XlTSIU- 
of  any  person  thereto  resLJvelv  a!  T^'^TT  "J  "PPO'nf-ent  •'JJ'S? 
such  case  shall  be  counte^^oS^  hv  A     ''"•*/°'  *f  *»"' '«  ^^^ery  jfiSop.. ' 
commiMioners  for  the  Si^„J^  *«  president  of  the  board  of 

[Sect.  96.  «'  That  JtS  "V"^"*' ano  by  no  other  person." 
he[«  and  successoA  bv  »«l,ff  "7  *•?  .'«^*'«1  «>'  »>«  majesty  his  „.  «. 
tersigned  by  the  ch:;,cS  of  ^  F    h  ^  '°^^^  'T  ««niil,Ln.  21;^'. 
grant  to  any  such  Si  of  mJ^S1'*JS"'  ^  *«  tJ™^  being,  to  SS-^To? 
shaU  have  exercised  in  fi,»  n  •.•  J"  *"^.  ^O'nbay  respectively  who  JJ-"'" 
years  the  offirof  such  bi^hon  "^  territories  aforesaYd  for  keen  "-'-'• 
annum,  to  be  paid  q^ter^  b?thi^"T"  "*»*  receding  800/.  per 
fSect  97   «.  Ti,  ^T^'e"y  oy  the  said  company." 

8oi  ..ominated  and  LDDl*'n'»''''K"  l*''M  *•*??*»  *«  «id  P«-  R..p«..., 

bishonrics  of  Madra^TBlw  stlf t^^art 't^^^'r ''' ^l!?  '*j*  »--?,• 
calendar  months  next  aft»r  tu^I       J.  "*Part  this  life  within  six  M«i™  or 

India  for  the  pur^e  oFtX;^  '^  'j'?*"  t^  '^«"  ''a**  arrived  in  f 'tX -y- 
there  shall  be^pKif'!?'"^^''' ''"?"  *«  «*<=«  «f  "»«:»'  bishop,  «*xli'*X 
the  saiaiy  of  sKihn "       a^  temtorial  revenues  from  whic'h  '"•'*">»•,, 

personal  VprernuSts"Vf^u^lishoi  ^'  "V"^^'^  **»  ^'^  ^^^"^ 
money  as  shkll.  toiretW  wf/h  X,       bishop,    such  sum  or  sums  of 

such  Lhor.'i   °|i  ^f  w*!.,™™  **'  !""»  P«d  to  or  drawn  by 

one  year's  idary ;  a^Uen 'a„d  ^7'oSJ^  ""V^t  ^\  *""*""*  ^^  «  ««"  ««* 

any  such  bishops-shall  ^art'^rlTife^irile^ln^^^^^^^^^ 

m 
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'  *  J  ^'"*  ^'  office,  and  after  the  expiration  of  six  calendar  months  from  the 

'- — '- —  time  of  his  arrival  in  Inaia  for  the  purpose  of  taking  upon  him  such 

office,  then  and  in  every  such  case  there  shall  be  payable,  ont  of 
the  territorial  revenues  from  which  the  salary  of  the  said  bishop  so 
dying  shall  be  payable,  to  his  legal  personid  representatives,  over 
and  above  what  may  have  been  due  to  him  at  the  time  of  his  death, 
a  sum  equal  to  the  full  amount  of  the  salary  of  such  bishop  for  six 
calendar  months." 
^ence^"'         [Scct.  98.  "  That  if  it  shall  happen  that  either  of  the  bishops  of 
Bithop'or       Madras  or  Bombay  shall  be  translated  to  the  bishopric  of  Calcutta, 
Bombay^if     ^^  period  of  residence  of  such  person  as  bishop  of  Madras  or 
translated  to    Bombay  shall  be  accounted  for  and  taken  as  a  residence  as  bishop 
Caicutu.        qI  Calcutta ;  and  if  any  person  now  an  archdeacon  in  the  said  ter- 
ritories shall  be  appointea  bishop  of  Madras  or  Bombay,  the  period 
of  his  residence  in  India  as  such  archdeacon  shall,  for  all  the  par- 
poses  of  this  act,  be  accounted  for  and  taken  as  a  residence  as  such 
bishop." 
As  to  Come-       [Sect.  99.   '^  Provided  also,  that  if  any  person  under  the  dc- 
JS^'perwn     P^®  ®^  *  bishop  shall  be  appointed  to  either  of  the  bishoprics  of 
under  the  de-  Calcutta,  Madras,  or  Bombay,  who  at  the  time  of  such  appomtment 
S^r»bop^,  *r      ^^  be  resident  in  India,  then  and  in  such  case  it  shall  and  may  be 
resident  in      lawful  for  the  Archbishop  of  Canterbury,  when  and  as  he  shall  be 
^iii?ed*t^o  a    required  so  to  do  by  his  majesty  by  his  royal  letters-patent  under 
Bubopric.       the  great  seal  of  the  said  United  Kingdom,  to  issue  a  commission 
under  his  hand  and  seal,  to  be  directed  to  the  two  remaining 
bishops,  authorizing  and  charging  them  to  perform  all  such  requi- 
site ceremonies  for  the  consecration  of  the  person  so  to  be  ap- 
pointed to  the  degree  and  office  of  a  bishop." 
ProTteioB  ftn-      [Sect.  100.  "  That  the  expenses  of  visitations  to  be  made  from 

ViiiutioQi?'    ^^^^  ^  ^^™^  ^y  ^^  ^^^^  bishops  of  Madras  and  Bombay  respec- 
tively shall  be  paid  b^  the  said  company  out  of  the  revenues  oitbe 
said  territories ;  provided  that  no  greater  sum  on  account  of  such 
visitations  be  at  any  time  issued  than  shall  from  time  to  time  be 
defined  and  settled  by  the  court  of  directors  of  the  said  company, 
with  the  approbation  of  the  commissioners  for  the  affairs  of  India/' 
No  Arehdea-       [Sect.  101.  <<  That  no  archdeacon  hereafter  to  be  appointed  for 
to"h*"e  "**8    the  archdeaconry  of  the  presidency  of  Fort  William  in  Bengal,  or 
lary  exceed-    the  archdcaconry  of  the  presidency  of  Fort  Saint  George,  or  the 
RoMCT.^**^*  archdeaconry  of  the  presioency  and  island  of  Bombay,  shall  reccite 
in  respect  of  his  archdeaconry  any  salary  exceeding  3000  Sicca 
rupees  per  annum :  Provided  always  that  the  whole  expense  in- 
curred m  respect  of  the  said  bishops  and  archdeacons  shall  cot 
exceed  120,000  Sicca  rupees  per  annum.'* 

[[In  the  metropolitan  diocese  of  Calcutta  the  ecclesiastical 
establishment  consists  at  present  of  a  bishop  (whose  auth<Hrity 
resembles  that  of  the  Scotch  ffimmi)^  an  archdeacon,  and 
thirty-seven  chaplains.  In  the  diocese  of  Madras  it  consists 
of  a  bishop,  archdeacon  and  twenty-three  chaplains.  In  the 
diocese  of  Bombay,  of  a  bishop,  archdeacon,  and  fifteen  chap- 
lains. 

[[2%e  Island  of  Ceylon  is  at  present  under  the  jurisdiction 
of  the  archdeacon  of  Columbo  and  a  part  of  the  diocese  of 
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Madras ;  but  it  is  intended  to  create  a  Bishop  of  Ceylon  as  soon 
as  sufficient  funds  can  be  collected  for  the  purpose.  Many 
places  in  the  island  contain  a  mingled  congregation  of  British^ 
Half-casts,  Cingalese,  and  Malabars,  in  a  state  of  lamentable 
spiritual  destitution. 

!*^The  Cape  of  Good  Hope  is  at  present  within  no  diocese, 
ess  it  may  be  considered  as  generally  included  in  that  of 
the  Bishop  or  London ;  but  the  great  and  increasing  inconve- 
nience experienced  from  the  want  of  a  resident  bishop  will 
render  the  erection  of  this  colony  into  an  episcopal  see  an 
early  object  of  the  fund  for  the  endowment  of  bishoprics  in 
the  colonies.  The  colony  at  the  Cape  extends  at  present  over 
an  area  of  110,000  square  miles;  the  population  amounts  to 
about  150,000.  The  number  of  the  clergymen  of  the  Church  of 
England  is  about  ten ;  the  Society  for  tne  Propagation  of  the 
Gospel  have  lately  sent  out  two,  and  are  making  arrangements 
for  the  support  of  two  more.  The  resident  senior  chaplain, 
who  officiates  at  St  George's  church,  receives  an  annual  salary 
of  700/.,  and  the  chaplain  of  Graham's  church  400/.  (r)« 

^The  Mauritius. — The  island  of  Mauritius  having  been 
origtnallv  a  French  colony,  and  the  French  language  still  pre- 
vaiung  there,  is  veiy  ill  provided  with  the  means  of  promoting 
the  doctrines  and  mscipiine  of  the  Church  of  England  The 
emancipated  negroes  are  for  the  most  part  nominally  Roman 
Catholics.  The  Society  has  established  seven  schools  in  the 
island,  for  which  aid  has  been  affi^rded  out  of  the  parliamentary 
grants  for  negro  education.  ^ 

[[IV.  In  Australasia. 

[[New  South  Wales  or  Australasia  was,  till  a  very  recent 
period,  under  the  diocese  of  Calcutta.  In  1836  it  was  erected, 
by  letters  patent,  but  not  by  act  of  parliament,  into  an  inde- 
pendent bishopric,  and  will  include  under  its  jurisdiction,  Aus- 
tralia, the  lar^e  island  of  Van  Diemen's  Land,  and  the  parts 
adjacent.  In  Western  Australia,  in  the  district  of  Swan  ftiver 
and  King  George's  Sound,  the  colonial  chaplain  receives  from 
government  an  annual  stipend  of  250L,  and  50Z.  in  lieu  of  a 
house.  The  salary  of  the  bishop  is  an  annual  income  of  2000/. 
Australia  contains  an  archdeaconry  and  forty-four  clergymen 
of  the  Church  of  England,  accoriUng  to  the  return  made  in 
October,  1840.  This  immense  possession  extends  over  an  area 
of  three  million  square  miles, but  its  population  does  not  at  pre- 
sent exceed  100,000.     Van  Diemen's  Land  covers  an  area  of 

(r)  [Sec  Report  of  the  Society  for  the  Ph>pagation  <^  the  Gospel,  for 
1839,p.45,46.^£D.] 


24,000  square  miles,  its  population  is  estimated  at  50,000, 
and  the  number  of  clergymen  of  the  Church  of  Ei^land  at 
sixteen.  The  inhabitants  of  this  colony  are  scud  to  be  sixteen 
out  of  every  twenty-three  members  of  the  Church  of  England. 
One  senior  chaplain  receives  an  annual  stipend  of  1000/.  firom 
fees,  glebe,  &c. ;  seven  junior  chaplains  receive  250/. 

[[The  recent  and  immense  acquisition  of  New  Zealand  is  at 
present  in  the  diocese  of  Australasia,  but  its  erection  into  an 
independent  see  is  one  of  the  first  objects  of  the  administrators 
of  the  fund  mentioned  post,  p.  41 5  yyyy* 


\y.  In  the  West  Indies. 

[[Though  Jamaica  has  belonged  to  Great  Britidn  ever  since 
its  conquest  and  acquisition  by  Oliver  Cromwell,  and  many  of 
our  possessions  in  the  West  Indies  since  theTreaty  of  Utrecht, 
it  was  not  till  the  5th  of  July,  18^5,  that  any  provision  was 
made  by  the  government  of  this  country  for  the  proper  disci- 
pline of  the  church  established  in  these  vast  and  wealthy  colo- 

c  88°'  ^'    ^^^'    ^^^  ^^^  ^^  ^^^'  **  ^*  *^'  ^^^^  ^  follows  :— 
Letters  Pa-         [Scct.  1.  "Whereas  his  majesty  by  his  several  royal  letters  patent 
ioc'bCCop/'   ^**  heen  graciously  pleased  to  direct  and  appoint  that  the  island  of 
Archdeacon*    Jamaica,  the  Bahama  Islands  and  the  settlements  in  the  bayof  Hod- 
fwihi^DilJ"  duras,  and  their  respective  dependencies,  should  be  and  become  a 
ceiet  of  Ja-     bishopric,  and  the  diocese  and  see  of  a  bishop  of  the  united  church 
maica;         ^^  England  and  Ireland  as  established  by  law,  to  be  called  *Tbe 
Bishopric  of  Jamaica;'  and  that  there  should  be  one  bishop  of  the 
said  diocese,  and  that  there  should  also  be  one  archdeacon  and  seven 
and  of  Bab-   ministers  of  the  Gospel  in  and  for  t^e  said  diocese  ;   and  in  like 
■ADou  AMD  manner  that  the  islands  ofBarbadoes,  Grenada,  St.  Vincent's,  Domi- 
wABo'la-      nica,  Antigua  and  Mountserrat,  St.  Christopher's,  Nevis  imd  the 
LANDS.         Virgin  Islands,  Trinidad,  Tobago  and  St.  Lucie,  and  their  respec- 
tive dependencies,  should  be  and  become  a  bishopric,  and  the  diocese 
and  see  of  a  bishop,  to  be  called  <  The  Bishopric  of  Barbadoes  and 
th^  Leeward  Islands,'  and  that  there  shall  be  one  bishop  of  the  said 
last-mentioned  diocese,  and  that  there  should  also  be  one  archdeacon 
in  and  for  the  island  of  Barbadoes,  and  one  archdeacon  in  and  for 
the  island  of  Antigua,  and  that  there  should  be  thirteen  ministers  of 
the  Gospel  and  three  catechists  within  the  said  last-mentioned  dio- 
cese; and  it  is  expedient  that  provision  should  be  made  for  the 
payment  of  yearly  salaries  to  such  bishops,  archdeacons,  ministers 
and  catechists  respectively,  and  also  to  enable  his  majesty  to  grant 
to  such  bishops  respectively  yearly  pensions  or  annuities  on  their 
retiring  from  their  dioceses ;  we,  your  majesty's  most  dutiful  and 
loyal  subjects,  the  commons  of  the  united  kingdom  of  Great  Britain 
and  Ireland  in  parliament  assembled,  do  most  humbly  beseech  your 
Salaries  to  be  majesty  that  it  may  be  enacted,  and  be  it  enacted.  &c.  That  the 
li>bof«,*fte.   persons  who  shall  from  time  to  time  exercise  and  enjoy  the  several 
dignities  and  offices  hereinafter-mentioned,  under  or  by  virtue  of  his 
majesty's  letters  patent  or  authority,  shall  receive  the  several  sala- 
ries or  annnal  sums  hereinafter  respectively  specified  and  set  forth, 


that  18  to  gay,  the  hishop  of  the  diocese  of  Jamaica,  and  the  hishopof  flGeo.4,c.88. 

the  diocese  of  Barbadoes  and  the  Leeward  Islands,  in  the  West  Indies,  Biihopi. 

the  salary  or  annual  sunri  of  four  thousand  pounds  each,  of  lawful 

money  of  the  united  kingdom  of  Great  Britain  and  Ireland ;  the  arch-  AivhdeaeoDi. 

deacon  of  the  island  of  Jamaica,  and  the  archdeacon  of  the  island  of 

Barbadoes,  and  the  archdeacon  of  the  island  of  Antigua,  the  salary  or 

annual  sum  of  two  thousand  pounds  each,  of  the  like  lawful  money ; 

the  seven  ministers  of  the  Gospel  in  the  diocese  of  Jamaica,  and  the  MioMen. 

thirteen  ministers  of  the  Gospel  in  the  diocese  of  Barbadoes  and  the 

Leeward  Islands,  the  salary  or  annual  sum  of  three  hundred  pounds 

each,  of  the  like  lawful  money ;  the  three  catechists  in  the  said  Catechists. 

diocese  of  Barbadoes  and  the  Leeward  Islands,  the  salary  or  annual 

sum  of  one  hundred  pounds  each,  of  the  like  lawful  money ;  and  Tu  fre«. 

that  all  the  said  seveial  salaries  and  annual  sums  shall  be  paid  and 

payable  free  and  clear  from  all  taxes  and  deductions  whatsoever." 

[Sect.  2.  "  That  it  shall  and  may  be  lawful  for  the  commissioners  Ti^aiory  may 
of  his  majesty's  treasury  of  the  united  kingdom  for  the  time  being,  i*>a«  i^ney 
or  any  three  or  more  of  them,  and  they  are  hereby  authorized  and  iidatni  VoSi, 
required  from  time  to  time,  by  warrant  or  warrants  under  their  p^^"^^^ 
hands,  to  direct  the  proper  officer  of  the  exchequer  to  issue  and  pay,  said  Salaries, 
out  of  the  growing  produce  of  the  consolidated  fund  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  to  such  person  or  persons  as 
may  be  appointed  to  receive  the  same,  all  and  every  such  sum  and 
sums  of  money  as  may  from  time  to  time  be  necessary  for  the  pay- 
ment of  all  or  any  of  the  several  salaries  or  annual  sums  made  pay- 
able by  this  act,  which  may  have  accrued  respectively  at  any  time 
before  the  passing  of  this  act,  or  which  may  from  time  to  time  accrue 
and  become  due  and  payable  at  any  time  afler  the  passing  of  this 


act." 


[Sect.  3.  *'That  it  shall  and  may  be  lawful  for  his  majesty,  his  HisMajestv 
heirs  and  successors,  by  any  letters  patent  under, th^. great  seal  of  tonrut  Aa- 
the  united  kingdom  of  Great  Britain  and  Ireland,  to  giye  and  grant  nafiies  to  bi- 
unto  any  person  who  may  or  shall  execute  thcj  office  of  bishop  of  Iner'Tel  ^ 
the  diocese  of  Jamaica,  or  the  office  of  bishop  o^  the  diocese  of  Y«v*; 
Barbadoes  and  the  Leeward  Islands  respectively^  and  wHo  shall 
resign  the  same  respectively,  an  annuitv  or  yearly  sum  of  money 
not  exceeding  the  sum  of  one  thousand  pounds  to  any  such  bishop 
respectively,  to  commence  and  take  effect  immediately  from  ana 
aAer  the  period  whenever  the  person  to  \yhom  such  annuity  or 
yearly  sum  of  money  shall  be  granted  shall  resign  or  shall  have  re- 
signed the  said  offices  respectively,  and  to  continue  from  thenceforth 
for  and  during  the  natural  life  of  the  person  to  whom  such  annuity 
shall  be  granted  as  aforesaid ;  and  such  annuity  or  yearly  sum  shall 
be  issued  and  pavable  out  of  and  charged  and  chargeable  upon  the 
consolidated  fund  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land, next  in  order  of  payment  to  and  aAer  paying  and  reserving 
sufficient  to  pay  all  such  sum  and  sums  of  money  as  have  been 
directed  by  any  former  act  or  acts  of  parliament  to  be  paid  out  of 
the  same,  but  with  preference  to  all  other  payments  which  shall  and 
may  be  charged  upon  or  payable  out  of  the  said  fund ;  and  such 
annuity  or  yearly  sum  shall  from  time  to  time  be  paid  and  payable 
quarterly,  u'ee  and  clear  of  all  taxes  and  deductions  whatsoever, 
at  the  four  usual  days  of  payment  in  the  year,  that  is  to  say,  the 
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fifth  day  of  January,  fifth  day  of  April,  fifth  day  of  July,  and  the 
tenth  day  of  October,  in  each  and  every  year,  by  even  and  equal 
portions,  the  first  payment  to  be  made  on  such  of  the  said  days  ai 
shall  happen  next  after  such  resignation  as  aforesaid  of  the  said 
office :  Provided  always,  that  no  such  annuity  or  yearly  sum  of 
money  granted  to  any  person  having  executed  either  of  the  said 
offices  respectively,  shall  be  valid,  unless  such  persons  shall  have 
continued  in  the  said  office  for  the  period  of  ten  years,  or  shall  be 
afflicted  with  some  permanent  infirmity,  disabling  him  from  the  due 
execution  of  his  office  of  bishop,  which  shall  be  distinistly  recited  in 
the  said  grant." 

[Sect.  4.  "  And  whereas  it  is  expedient  that  the  charge  to  be 
created  by  the  salaries  or  pensions  which  may  from  time  to  time  be 
payable  under  the  authority  of  this  act  to  the  bishops,  archdeacons, 
ministers  or  catechists  appointed  or  to  be  appointea  by  his  nuyesty 
as  aforesaid,  should  be  charged  upon  the  duties  of  four  and  a  half 
per  centum  payable  to  his  majesty  in  the  West  Indies,  whenever 
the  said  duties,  after  payment  of  the  prior  charges  thereon,  shall 
afford  the  means  of  denraying  the  whole  or  any  part  of  such  salaries 
or  pensions,  be  it  therefore  enacted,  That  the  said,  salaries  and  pen- 
sions shall  become  and  be  a  charge  upon  the  said  duties  of  four- 
and-a-half  per  centum  next  in  priority  afler  the  salaries  of  the 
governors,  lieutenant-governors  and  otner  public  officers,  payable 
out  of  those  duties  after  the  termination  of  any  other  charges  now 
existing  thereupon,  and  that  any  and  every  surplus  which  shall  at 
any  time  arise  out  of  the  produce  of  those  duties  after  deftaying  all 
such  other  charges  now  existing  thereupon,  or  by  reason  of  the 
cessation  of  any  of  those  charges,  shall  go  and  be  applied  in  the  first 
instance  to  defray  the  charges  of  the  salaries  ana  pensions  to  be 
granted  under  the  authority  of  this  act  accordingly.*' 

[The  restrictions  contained  in  this  act  as  to  the  number  of 
ministers^  and  the  amount  of  their  salaries  beins  found  incon- 
venient»  were  repealed  in  the  following  year  by  the  7th  of  Geo. 
4,  c.  4,  which  enacts — 

[''That  so  much  of  the  said  recited  act  as  enacts  that  there  shall 
be  seven  ministers  in  the  diocese  of  Jamaica,  and  thirteen  ministers 
and  tliree  catechists  in  the  diocese  of  Barbadoes,  with  certain 
salaries  specified  in  the  said  act,  shall  be  repealed." 

[Sect.  X.  "  That  it  shall  and  may  be  lawful  for  the  commissioners 
of  his  majesty's  treasury  of  the  united  kingdom  for  the  time  being, 
or  any  three  or  more  of  them,  and  they  are  hereby  authorized  aiul 
required,  from  time  to  time,  by  warrant  or  warrants  under  their 
hands  to  direct  the  proper  officer  of  the  exchequer  to  issue  and  pay 
out  of  the  growing  produce  of  the  consolidated  fund  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  to  such  person  or  persons 
as  may  be  appointed  to  receive  the  same,  any  sum  or  sums  of 
money,  not  exceeding  the  sum  of  6300/.  per  annum,  to  commence 
and  be  computed  from  the  fifth  day  of  April  one  thousand  eight 
hundred  and  twenty-four,  for  the  salaries  of  ministers,  catechists 
and  schoolmasters,  in  the  dioceses  of  Jamaica,  and  Barbadoes  and 
the  Leeward  Islands,  and  to  be  distributed  among  such  minister, 
catechists  and  schoolmasters,  in  salaries  or  otherwise,  as  die  bishops 


of  the  respective  dioceses,  with  the  approbation  of  the  commissioners  r  Geo.  4,  c.4. 
of  the  treasury,  or  of  his  majesty's  secretary  of  state,  shall  appoint ; 
and  so  that  the  sum  to  be  paid  to  the  ministers,  catechists  and 
schoolmasters,  in  pursuance  of  the  said  act  of  the  last  session  of 
parliament  and  of  this  act,  shall  not  exceed  2100^.  per  annum  for 
the  diocese  of  Jamaica,  and  4200^.  per  annum  for  the  diocese  of 
Barbadoes  and  the  Leeward  Islands ;  and  that  no  minister  shall 
have  a  salary  exceeding  300^.  per  annum,  as  authorized  by  the  said 
act." 

QThe  whole  possessions  of  the  British  crown  in  the  West 
India  Islands^  are  said  to  cover  an  area  of  IS^OOO  square 
miles,  to  contain  a  population  of  800,000  and  among  Uiem, 
according  to  the  return  made  in  1840,  165  clergymen  of  the 
Church  of  England. 

^Jamaica. — The  total  number  of  clergymen  in  Jamaica  is 
about  fifty-seven,  among  which  are  twenty-one  rectors.  The 
crown  livings  which  were  in  the  gift  of  the  governor,  are  now 
at  the  disposal  of  the  bishop.  The  clergy  are  paid  partly  by 
stipends  and  partly  bv  fees,  but  no  pluralities  are  permitted. 
The  cost  of  the  ecclesiastical  establishment  is  estimated  at 
30,000/.  per  annum,  of  which  the  rectors  receive  8820/.,  the 
curates  10,550/.,  vestry  allowances  3,430/.  The  surplice  fees 
produce  5372/.  This  account  does  not  include  the  annual 
expenditure  of  39  churches  and  chapels. 

\^Barbadoe8, — In  Barbadoes  there  are  eleven  parishes,  each 
of  which  contains  a  church  and  chapel,  which  are  said  to  con- 
tain eight  thousand  each, 

\^Honduras  contains  a  chaplain  to  the  settlement,  at  a  sa- 
lary of  i^OL  per  annum ;  a  church  clerk  at  70/.,  and  a  sexton 
at  30/. 

\^British  Ouiana* — That  part  of  the  diocese  of  Barbadoes 
on  the  American  continent  which  is  called  British  Guiana,  is 
said  to  cover  an  area  of  100,000  square  miles,  and  to  contain- 
90,000  inhabitants,  and  amongst  them,  according  to  the  return 
made  in  1840,  only  nineteen  clergymen  of  the  Church  of  Eng- 
land. Its  ecclesiastical  estabUsnment  is  under  the  super- 
intendence of  an  archdeacon.  In  the  year  1796,  when  it  was 
first  taken  by  our  troops  (9),  and  in  the  year  1803,  when  it  again 
surrendered,  there  was  only  one  church  on  Fort  Island,  with 
two  ministers  of  relipon — the  chaplain  of  the  British  Forces 
and  the  minister  of  the  Dutch  Refonned  church — throughout 
the  colony.  In  1810,  Sc  Georgea  Church  was  opened  for  the 
performance  of  divine  service ;  in  181 9-80,  the  colony-churches 
of  George  Town  and  New  Amsterdam ;  in  18S5,  that  of  the 

(f )  [It  was  restored  at  the  Peace  of  Amiens^^-'Eo.] 
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Holy  Trinity.  The  united  colony  of  Demerara  and  Essequibo 
was  divided  into  parishes  in  1824> ;  but  at  the  commencement 
of  that  year,  there  were  only  three  clergymen  for  the  religious 
demands  of  a  country,  which,  including  Berbice,  extended  in 
length  alone  over  a  space  of  more  than  250  miles.  There  are 
few  instances  in  colonial  history,  if  we  except  the  more  modem 
colonies  of  Van  Diemen*s  Land  and  portions  of  Australasia, 
in  which,  in  so  short  a  time  and  under  such  peculiar  difficulties, 
a  country  has  made  so  rapid  an  ecclesiastical  advancement.  At 
the  present  moment,  within  the  space  only  of  fifteen  years,  the 
number  of  churches,  including  those  appropriated  to  the  use  of 
the  kirk  of  Scotland^  and  erected  principally  at  the  expense  of 
the  colony,  has  increased  to  fourteen,  and  there  are  three  chapels 
besides  temporaiy  buildings  for  divine  service  (t).  Each  parish 
in  Demerara  and  Essequibo  has  its  rector  and  catechist 

\^St»  Vincent  is  divided  into  five  parishes;  St.  George, 
Charlotte,  St  Andrew,  St.  David,  St.  Patrick.  The  salaries 
of  the  rectors  of  St  George  and  St  Andrew  are,  including  a 
compensation  for  house  and  glebe,  about  lOOOi.  per  annum, 
and  the  other  salaries  are  estimated  at  7002.  currency.  The 
local  legislature  have  voted  5000/.  for  eoclesiastical  improve- 
ments, and  government  has  granted  a  sale  of  crown  lands  for 
similar  purposes. 

\^Crrenada(u)  has  belonged  to  the  British  crown  since  1783. 
Four  clergymen  are  allotted  to  the  Island  with  an  annual 
stipend  of  380/.,  and  60L  allowance  for  house  rent  A  con- 
siderable portion  of  the  glebe  land  once  belonged  to  the  Roman 
Catholics  and  a  portion  of  it  does  so  still. 


\yi.  In  the  Canadas,  ^c. 

[^The  conquest  of  the  province  of  Quebec  was  completed  in 
the  vear  1759.    The  rights,  privileges,  lands  or  seignories  held 
RoDMD         by  t"e  Romiish  Church  previous  to  the  conquest,  were  secured 
L^m  Ca-     by  the  articles  ofcapitulationi  and  subsefquently  guaranteed  by 
nwsa.  an  act  of  the  British  parliament  in  1774  (v).    This  act  must  be 

held  to  recognize  the  Church  of  Rome  as  an,  if  not  the,  Estab- 
lished Church  o(  Lower  Canada,  but  in  this  legislative  measure 
the  Church  of  England  was  not  altogether  neglected,  it  being 
therein  expressly  provided,  *^  That  it  should  l^  lawfiil  for  his 
majesty,  his  heirs  or  successors,  to  make  such  provision  out  of 
the  rest  of  the  said  accustomed  dues  and  rights,  for  the  en- 

(0  [See  a  very  interettinff  aooount  ment  in  Attorney  General  ▼.  Mart- 

of  Giiiaoa  in  the  chaxge  of  tne  Blihop  maifi,  2  Meriv.  143,  deciding  that  the 

of  Barhadoes,  p.  1 07  of  Report  of  the  Mortmain  Acts  do  not  extend  to  Gre- 

Society  for  1839J  nada.     See  title  HlortnuiJtt.] 

(u)  [See  Sir  William  Gnmt'B  ju4g-        (v)  [14  Geo.  3,  c.  83.J 


couragement  of  the  protestant  religion,  and  for  the  mainte- 
nance and  support  of  a  protestant  clergy,  within  the  said 
province,  as  should,  from  time  to  time,  be  thought  necessary 
and  expedient." 

S  Prior  to  the  year  1791  the  two  provinces  were  united  seoantion 
er  one  government,  and  after  the  lapse  of  ha}f^K*entury,  SSfJftf  th« 
their  re-union  is  a^ain  provided  for  by  the  9  &  4  Vict  s.85(a:),  ^*»«**~* 
which  enacts,  "That  it  shall  be  lawftil  for  her  Majesty,  with 
the  advice  of  her  privy  council,  to  declare,  or  to  authorise  the 
governor-general  of  the  said  two  provinces  of  Upper  and  Lower 
Canada  to  declare,  by  proclamation,  that  the  said  provinees, 
upon,  from,  and  after  a  certain  day  in  such  prockiinfttion  to  be 
appointed,  which  day  shall  be  within  fifteen  calendar  months 
next  after  the  passing  of  this  act,  shall  form  laid  be  one  pro^ 
vince,  under  the  name  of  the  Province  of  Canada,  and  (hence- 
forth the  said  provinces  shall  constitute  and  be  one  province, 
under  the  name  aforesaid,  upon,  from  and  aft;er  the  day  so  ap- 
pointed as  aforesaid. " 

[^In  the  year  1791,  in  consequence  6f  &  message  from  the 
crown  to  the  parliament,  the  81  Geo.  3,  c.Sl,  commonlv  called 
the  Constitutional  Act  of  the  Canadas,  was  passed.  This  sta- 
tute contains  the  following  provisions  for  the  maintenance  of  a 
protestant  clergy : 

[Sect.  35.  "  And  whereas  by  the  above  mentioned  act,  passed  in  at  Geo.  s,  c. 
the  fourteenth  year  of  the  reign  of  his  present  majesty,  it  was  de-  the  Mainte-'^ 
clared,  that  the  clergy  of  the  Church  of  Rome,  in  the  province  of  unee  or  a 
Quebec,  might  hold,  receive,  and  enjoy  their  accustomed  dues  and  cl^^^^ 
rights,  with  respect  to  such  persons  only  as  should  profess  the  said 
religion :  Provided  nevertheless,  that  it  should  be  lawful  for  his 
majesty,  his  heirs  or  successors,  to  make  such  provision  out  of  the 
rest  of  the  said  accustomed  dues  and  rights,  for  the  encouragement 
of  the  protestant  religion,  and  fcnr  the  maintenance  and  support  of 
a  protestant  clergy  within  the  said  province  as  he  or  they  should 
from  time  to  time  think  necessary  and  expedient :  And  whereas  by 
his  majesty's  royal  instructions,  ffiven  under  his  majesty's ,  royal 
sign  manual  on  the  third  day  of  January,  in  the  year  of  our  Lord 
one  thousand  seven  hundrea  and  seventy-five,  to  Guy  Carleton, 
Esquire,  now  Lord  Dorchester,  at  that  time  his  majesty's  captain- 
general  and  governor-in-chief  in  and  over  his  majesty's  province  of 
Quebec,  his  majesty  was  pleased,  amongst  other  things,  to  direct, 
*  That  no  incumbent  professing  the  said  religion  of  the  Church  of 
Rome,  appointed  to  any  parish  in  the  said  province,  should  be  en- 
titled to  receive  any  tithes  for  lands  or  possessions  occupied  by  a 
protestant,  but  that  such  tithes  should  be  received  by  such  persons 
as  the  said  Guy  Carleton,  Esquire,  his  majesty's  captain-general 
and  govemor-in-chief  in  and  over  his  majesty's  said  provmce  of 
Quebec,  should  appoint,  and  should  be  reserved  in  the  hands  of  his 
majesty's  receiver  general  of  the  said  province,  for  the  support  of  a 
protestant  clergy  in  his  majesty's  said  province,  to  be  actually  re- 
sident within  the  same,  and  not  otherwise,  according  to  such  mrec- 

(j)  [Paased  July  23, 1840.] 
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31  Geo.  3,  tions  as  the  said  Guy  Carleton,  Esquire,  his  majesty's  capUun<^iieral 
— - — ' —  and  govemor*in-chief  in  and  over  his  majesty's  said  province,  should 
receive  from  his  majesty  in  that  behalf;  and  that  in  like  manner  all 
growing  rents  and  profits  of  a  vacant  benefice  shoald,  during  such 
vacancy,  be  reserved  for  and  applied  to  the  like  uses.'  And  waeieas 
his  majesty's  pleasure  has  likewise  be^:i  signified  to  the  same  effect 
in  his  majesty  6  royal  instructions,  given  in  like  manner  to  Sir  Fre- 
derick HaldimanciC  Knight  of  the  most  honourable  order  of  the 
Bath,  late  his  majesty's  captain-general  and  goveraor-tn-cfaief  in 
and  over  his  majesty  s  said  province  of  Quebec ;  and  also  in  his 
majest/s  royal  instructions  given  in  like  manner  to  the  said  Right 
Hon.  Guy  Lord  Dorchester,  now  his  mnesty's  captain-geneni  iiid 
govemor-iB-cfaief  in  and  over  bis  mafeaty  s  said  prorince  of  Quebec : 
Be  it  enacted  by  the  authoritjr  aforesaid^  that  the  aaid  declaratioD 
and  provision  contained  in  the  said  above-mentioned  acty  and  also 
the  said  provision  ao  made  by  his  miyesty  in  consequence  thereof 
by  his  instructioDs  before  recited,  shul  remain  and  continue  to  be 
of  full  force  and  effect  in  each  of  the  said  two  provinces  of  Upper 
Canada  and  Lower  Canada  respectively,  except  m  so  far  as  the  said 
declaration  or  provisions  respectively,  or  any  part  thereof^  shall  be 
expressly  varied  or  repealed  by  any  act  or  acts  which  may  be  passed 
by  the  legislative  council  and  assembly  of  the  said  provtoces  respec- 
tively, and  assented  to  by  his  tnuesty,  his  heirs  or  suceeMors,  under 
the  restrtdaon  beretnafWar  provkted." 

[Sect.  36.  '*  And  whereas  his  majesty  has  been  graciottsly  pleased, 
by  message  to  both  houses  of  parbament,  to  express  his  royal  desire 
to  be  enabled  to  make  a  permanent  appropriation  of  lands  in  the 
said  provinces,  lor  the  support  and  maintenance  of  a  protestaot 
clergy  within  the  same,  in  proportion  to  such  lands  as  nave  been 
already  oraiited  within  the  same  by  his  majesty :  And  whereas  his 
majesty  has  been  graciously  pleased,  by  his  said  message,  further 
to  signify  his  royal  desire  that  such  provision  may  be  made,  with 
respect  to  all  future  grants  of  land  within  the  said  provinces  respec- 
tively, as  may  best  conduce  to  the  due  and  sufiicient  support  and 
maintenance  of  a  proteatant  clergy  within  the  said  provmces,  in 
pro^orticm  to  such  increase  as  may  happen  in  the  population  and 
cultivation  thereof:  therefore,  for  the  purpose  of  more  efiectually 
fulfilling  his  majesty's  gracious  intentions  as  aforesaid,  and  of  pro- 
viding ror  the  due  execution  of  the  same  in  all  time  to  come ',  be  it 
enacted  by  the  authority  aforesaid,  that  it  shall  and  may  be  lawful 
for  his  majesty,  his  heirs  or  successors,  to  authorize  the  governor  or 
lieutenant-governor  of  each  of  the  said  provinces  respectively,  4V 
the  person  administering  the  government  therein,  to  make,  from 
and  out  of  the  lands  of  me  crown  within  such  provinces,  such  allot- 
ment and  appropriation  of  lands  for  the  support  and  maintenance  of 
a  protestaut  clergy  within  the  aame,  as  may  bear  a  due  proportion 
to  the  amount  of  such  lands  within  the  same  as  have  at  any  time 
been  granted  by  or  under  the  authority  of  his  majesty :  and  that 
whenever  any  grant  of  lands  within  either  of  the  said  provinces  shall 
hereafter  be  made,  by  or  under  the  authority  of  his  miyesty,  his 
heirs  or  successors,  there  shall  at  the  same  time  be  made  m  respect 
of  ahe  same  a  jprqportionable  allotment  and  appropriation  of  lands 
for  the  above  mentioned  purpose,  within  the  township  or  parish  to 
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which  such  lands  so  to  be  granted  shall  appertain  or  be  annexed,    '^  ^^  ^ 

or  as  nearly  adjacent  thereto  as  circumstances  will  admit ;  and  that ^-~- 

no  such  grants  shall  be  talid  or  effectual  unless  the  same  shall  oon* 
tain  a  specification  of  the  lands  so  allotted  and  appropriated,  in 
respect  of  the  lands  to  be  thereby  granted ;  and  that  such  lands  so 
allotted  and  appropriated  shall  be,  as  nearly  as  the  circumstances 
and  nature  of  the  case  will  admit,  of  the  like  quality  as  the  lands 
in  respect  of  which  the  same  are  so  allotted  and  appropriated,  and 
shall  be,  as  nearly  as  the  same  can  be  estimated  at  the  time  of 
making  such  grant,  equal  in  value  to  the  seventh  part  of  the  lands 
so  granted." 

[Sect.  97.  **  That  all  and  every  the  rents,  profits  or  emoluments, 
which  may  at  any  time  arise  from  such  lands  so  allotted  and  appro- 
priated as  aforesaid,  shall  be  applicable  solely  to  the  maintenance 
and  support  of  a  protestant  clergy  within  the  province  in  which  the 
same  snail  be  situated,  and  to  no  other  use  or  purpose  whatever/* 

[^Sect.  $8.  **  That  it  shall  and  may  be  lawful  for  his  majesty,  his 
heirs  or  successors,  to  authorise  the  governor  or  lieutenant^vemor 
of  each  of  the  said  provinces  respectively,  or  the  person  administer- 
ing the  government  therein  from  time  to  time^  with  the  advice  of 
.  such  executive  council  as  shall  have  been  appointed  by  his  majesty, 
his  heirs  or  successors,  within  such  province,  for  the  affairs  dieieof, 
to  constitute  and  erect,  within  every  township  or  parish  which  now 
is  or  hereafler  may  be  formed,  constituted  or  erected,  within  such 
province,  one  or  more  parsonage  or  rectory,  or  parsonages  or  rec- 
tories, according  to  the  establishment  of  the  Church  of  England ; 
and  from  time  to  time,  by  an  instrument  under  the  great  seal  of 
such  province,  to  endow  everv  such  parsonage  or  rectory  with  so 
much  or  such  a  part  of  the  lands  so  allotted  and  appropriated  as 
aforesaid,  in  respect  of  any  lands  within  such  township  or  parish 
which  shall  have  been  granted  subsequent  to  the  commencement  of 
tiiis  act,  or  of  such  lands  as  may  have  been  allotted  and  appro- 
priated for  the  same  purpose,  by  or  in  virtue  of  any  instruction 
which  may  be  given  by  his  majesty  in  respect  of  any  lands  granlied 
by  his  majesty  before  the  commencement  of  this  act,  as  siidi  go- 
vernor, lieutenant-governor,  or  person  administering  the  govern- 
ment, shaH,  with  the  advioe  of  the  said  exe^itive  council,  judge  to 
be  expedient  under  the  tlien  existing  circurostances  of  such  tcmn- 
ship  (Tparish."  ^ 

[_Sect.  39.  **  That  it  shall  fltnd  may  be  lawfbl  for  his  majesty,  his 
beirs  or  successors,  to  authorise  the  governor,  lieotemmt- governor, 
or  person  administering  t^e  government  of  each  of  the  said  pro- 
vinces respectively,  to  present  to  every  sudh  parsomu^e  or  rectory 
an  incnmbenrt  or  minister  of  the  Church  of  England,  wno  shall  iiave 
been  duly  ordained  according  to  the  rites  of  the  said  chivreh,  and  to 
supply  from  time  to  time  rach  vacancies  as  may  happen  therein ; 
and  that  every  person  to  presented  to  any  snch  parsonage  or  rec- 
tory shall  hold  or  enjoy  the  same,  and  all  rights,  profits  and  emo- 
luments thereunto  belonging  or  granted,  as  foHy  and  anq>ly,  and  m 
the  same  manner,  and  on  the  same  terms  and  conditions,  and  liable 
to  the  performance  of  the  same  -duties,  as  the  incumbent  of  a  par- 
sonage or  vectorv  in  England." 

[^ct.  40.  **  That  every  aoch  pWBsemaiion  of  an  mcmnbeiit  «r 
minisier  to  any  9uch  funmBge^tecUny,  Boi  fd«o  the  vvpymmt 
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31  Geo.  3,  of  any  such  parsonage  or  rectory,  and  of  the  rights,  profits  and 
■  ^'  ^^' —  emoluments  thereof,  by  any  such  incumbent  or  minister,  shall  be 
subject  and  liable  to  all  rights  of  institution,  and  all  other  spiritual 
and  ecclesiastical  jurisdiction  and  authority,  which  have  been  law- 
fully granted  by  his  majesty's  royal  letters  patent  to  the  Bishop  of 
Nova  Scotia,  or  which  may  hereafter  by  his  majesty's  royal  authority 
be  lawfully  granted  or  appointed  to  be  administered  and  executed 
within  the  said  provinces,  or  either  of  them  respectively,  by  the  said 
Bishop  of  Nova  Scotia,  or  by  any  other  person  or  persons,  accord- 
ing to  the  laws  and  canons  of  the  Church  of  England,  which  are 
lawfully  made  and  received  in  England." 

[Sect.  41.  "  That  the  several  provisions  hereinbefore  contained 
respecting  the  allotment  and  appropriation  of  lands  for  the  support 
of  a  protestant  clergy  within  the  said  provinces,  and  also  respecting 
the  constituting,  erecting,  and  endowing  parsonages  or  rectories 
within  the  said  provinces ;  and  also  respecting  the  presentation  of 
incumbents  or  ministers  to  the  same ;  and  also  respectins  the  man- 
ner in  which  such  incumbents  or  ministers  shall  hold  and  enjoy  the 
same,  shall  be  subject  to  be  varied  or  repealed  by  any  express  pro- 
visions for  that  purpose  contained  in  any  act  or  acts  which  may  be 
passed  by  the  legislative  council  and  assembly  of  the  said  provinces 
respectively,  and  assented  to  by  his  majesty,  his  heirs  or  successors, 
under  the  restriction  hereinafter  provided. ' 

[Sect.  42.  *<  That  whenever  any  act  or  acts  shall  be  passed  by 
the  legislative  council  and  assembly  of  either  of  the  said  provinces 
containing  any  provisions  to  vary  or  repeal  the  above  recited  declara- 
tion and  provisions  contained  in  the  said  act  passed  in  the  fourteenth 
year  of  the  reign  of  his  present  maiesty ;  or  to  vary  or  repeal  the 
above  recited  provision  contained  in  his  majesty's  royal  instructions, 
given  on  the  third  day  of  January,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-five,  to  the  said  Guy  Carleton, 
Esquire,  now  Lord  Dorchester  ;  or  to  vary  or  repeal  the  provisions 
hereinbefore  contained  for  continuing  the  force  and  effect  of  the 
said  declaration  and  provisions ;  or  to  vary  or  repeal  any  oi  the 
several  provisions  hereinbefore  contained  respecting  the  allotment 
and  appropriation  of  lands  for  the  support  of  a  protestant  clergy 
within  the  said  provinces  ;  or  respecting  the  constituting,  erecting] 
or  endowing  parsonages  or  rectories  within  the  said  provinces  j  or 
respecting  Uie  presentation  of  incumbents  or  ministers  to  the  same; 
or  respecting  the  manner  in  which  such  incumbents  or  ministers 
shall  hold  and  enjoy  the  same ;  and  also  that  whenever  any  act  or 
acts  shall  be  so  passed,  containing  any  provisions  which  shall  in  any 
manner  relate  to  or  affect  the  enjovment  or  exercise  of  any  religions 
form  or  mode  of  worship ;  or  shall  impose  or  create  any  penalties, 
burdens,  disabilities,  or  disqualifications  in  respect  of  the  same;  or 
shall  in  any  manner  relate  to  or  affect  the  payment,  recovery,  or 
enjoyment  of  any  of  the  accustomed  dues  or  rights  hereinbefore 
mentioned ;  or  shall  in  any  manner  relate  to  the  granting,  imposing 
or  recovering  any  other  dues,  or  stipends,  or  emcuumenta  whatever, 
to  be  paid  to  or  for  the  use  of  any  minister,  priest,  ecclesiastic,  or 
teacher,  according  to  any  religious  form  or  mode  of  worship,  in  re- 
spect of  his  said  office  or  function ;  or  shall  in  any  maimer  relate 
to  or  affect  the  establishment  or  discipline  of  the  Church  of  England 
amongst  the  ministers  and  members  thereof  within  the  said  pto- 
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vinces ;  or  shall  in  any  manner  relate  to  or  affect  tlie  king's  prero- 
gative touching  the  granting  of  waste  lands  of  the  crown  within  the 
said  provinces,  every  such  act  or  acts  shall,  previous  to  any  decla- 
ration or  signification  of  the  king's  assent  thereto,  be  laid  before 
both  houses  of  parliament  in  Great  Britain ;  and  that  it  shall  not  be 
lawful  for  his  majesty,  his  heirs  or  successors,  to  signify  his  or  their 
assent  to  an^  such  act  or  acts  until  thirty  days  afVer  the  same  shall 
have  been  laid  before  the  said  houses,  or  to  assent  to  any  such  act 
or  acts  in  case  either  house  of  parliament  shall,  within  the  said 
thirty  days,  address  his  majesty,  his  heirs  or  successors^  to  with- 
hold his  or  their  assent  from  such  act  or  acts,  and  that  no  such  act 
shaU  be  valid  or  effectual  to  any  of  the  said  purposes  within  either 
of  the  said  provinces  unless  the  legislative  council  and  assembly  of 
such  province  shall,  in  the  session  in  which  the  same  shall  have 
been  passed  by  them,  have  presented  to  the  governor,  lieutenant- 
governor,  or  person  administering  the  government  of  such  province, 
an  address  or  addresses,  specifving  that  such  act  contains  provisions 
for  some  of  the  said  purposes  hereinbefore  specially  described,  and 
desiring  that,  in  order  to  give  effect  to  the  samei  such  act  should 
be  transmitted  to  England  without  delay,  for  the  purpose  of  being 
laid  before  parliament  previous  to  the  signification  of  his  majesty's 
assent  thereto." 

[[Among the  "King^s  InstrucHans"  sent  to  the  Governor  of 
jthe  Canadas  in  1818^  were  the  following: — 

[Sect.  41.  "  Whereas  the  establishment  of  proper  regulations  Royal  la- 
on  matters  of  ecclesiastical  concern  is  an  object  of  very  great  im-  {h™GotenI2r 
portance,  it  will  be  your  indispensable  duty  to  take  care  that  no  of  the  Cua- 
arrangements  in  regard  thereto  be  made,  but  such  as  may  give  full  ^"* 
satisfaction  to  our  new  subjects,  in  every  point  in  which  they  have 
a  right  to  any  indulgence  on  that  head,  always  remembering  that  it 
is  a  toleration  of  the  free  exercise  of  the  religion  of  the  Church  of 
Rome  only  to  which  they  are  entitled,  but  not  to  the  powers  and 
privileges  of  it  as  an  established  church,  that  being  a  preference 
which  belongs  only  to  the  protestant  Church  of  England. 

[Sect.  44.  "  It  is  our  will  and  pleasure  to  reserve  to  you  the 
granting  of  licences  for  marriage,  letters  of  administration,  and 
probate  of  wills,  as  heretofore  exercised  by  you  and  your  predeces- 
sors, and  also  to  reserve  to  yon  sxid  all  others  to  whom  it  may  law* 
fully  belong,  the  patronage  and  right  of  presentation  to  .benefices ; 
but  it  is  our  will  and  pleasure  that  the  person  so  presented  shall 
be  instituted  by  the  bishop,  or  his  commissary  duly  authorised  by 
him." 

[Sect.  45.  "  You  are  to  take  especial  care  that  God  Almighty 
be  devoutly  and  duly  served  throughout  your  government — that 
the  Lord's  Day  be  duly  kept,  and  the  services  and  prayers  ap- 
pointed by  and  according  to  the  Book  of  Common  Prayer  be  pub- 
licly and  solemnly  performed  throughout  the  year." 

[Sect.  52.  «*  You  are  not  to  present  any  protestant  minister  to 
any  ecclesiastical  benefice  within  our  said  province  by  virtue  of  the 
said  act,  passed  in  the  Slst  year  of  our  reign,  and  of  our  com- 
mission to  you,  without  a  proper  certificate  from  the  Bishop  of 
Quebec,  or  his  commissary,  of  his  being  conformable  to  the  doc- 
trine and  discipline  of  the-Church  of  England." 

VOL.  I.  ^  ^ 
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[Sect.  53.  **  And  you  are  to  take  especial  care  that  the  table  of 
marriages  established  by  the  canons  of  the  Church  of  England  be 
hung  up  in  all  places  of  public  worship,  according  to  the  rites  of 
the  Church  of  England.'*^ 

[[A  doubt  having  arisen  whether  rectors  or  parsons  duly  m- 
stituted  became  possessed  of  a  right  in  all  respects  similar  to 
those  enjoyed  by  incumbents  in  England  {z\  and  were  entitled 
to  tithes  of  produce,  8cc.  &c.,  it  was  enacted,  in  1823,  by  the 
colonial  legislature,  that : — 

[*'  Whereas  notwithstanding  his  majesty  has  been  gracioittly 
pleased  to  reservei  for  the  support  of  a  protestant  dergy  in  this 
province,  one-seventh  of  all  lands  granted  therein,  doubts  have 
been  suggested  that  the  tithe  of  the  produce  of  land  might  still  be 
legally  demanded  by  the  incumbent  duly  instituted,  or  rector  of 
any  parish ;  which  doubt  it  is  important  to  the  well-doing  of  this 
eolony  to  remove ;  be  it  enacted  by  the  king's  most  ezceUest 
nngesty,  by  and  with  the  advice  and  consent  of  the  legislative 
cooncil  and  assembly  of  the  province  of  Upper  Canada,  con* 
stitttted  and  assembled  by  virtue  of  and  under  the  authority  of  m 
act  passed  in  the  parliament  of  Great  Britain,  intituled,  '  An  Act  to 
repeal  certain  parts  of  an  Act  passed  in  the  fourteenth  year  of  his 
Majestv's  reign,  entitled,  An  Act  for  making  more  emctual  pro- 
vision for  the  Government  of  the  Province  of  Quebec,  in  Korth 
America,  and  to  make  further  Provision  for  the  Grovernment  of  the 
said  Province,'  and  by  the  authority  of  the  same.  That  no  tithes 
shall  be  claimed,  demanded,  or  received,  by  any  ecclesiastical 
parson,  rector,  or  vicar,  of  the  protestant  church  within  this 
province,  any  law,  custom,  or  usage  to  the  contrary  notwith- 
standing (a)." 

rOn  the  SOtfa  July,  18^,  an  act  of  the  imperial  parliament 
authorized  the  sale  of  a  part  of  the  land  oJled  the  Clergy 
Reserves  in  the  provinces  of  Upper  and  Lower  Canada  (i)  in 
the  followhig  words : — 

[*'  Whereas  by  an  act  passed  in  the  thirty-first  year  of  the  reign 
of  his  late  majesty  King  George  the  Third,  intituled,  *  An  Act  to 
repeal  certain  parts  of  an  Act  passed  in  the  feurteeoth  year  of  bit 
Majesty's  reign,  intituled  An  Act  for  making  more  eflectnal  pro- 
vision for  the  government  of  the  Provkice  of  Quebec,  in  North 
America,  and  to  make  further  provision  for  the  ffovemnent  of  the 
said  Province,'  it  is  ameng  other  things  enacted,  that  it  sksU  and 
may  be  lawful  for  his  majesty,  his  heirs  or  successors,  to  authorise 
die  governor  or  lieutenant  governor  of  each  of  the  provinces  of 
Upper  Canada  and  Lower  Canada  respectively,  or  the  person  ad* 
rainisterinff  the  government  therein,  to  mi^e,  firom  aad  out  of  the 
lands  of  the  crown  within  such  provinces,  such  rilotnent  and  w^ 
propriation  of  lands  as  therein  mentioned  for  the  support  andnnnii* 
tenance  of  a  protestant  dersy  within  the  same ;  and  it  was  fortber 
enacted,  that  all  and  every  the  rents,  profits,  or  ettohunents  which 

(ji)  [Set  see,  38  (tf  31  Geo.  3,  bearing  date  the  20th  day  of  Febni- 

c  31.]  ary,  1823.] 

(a)  [The  royal  assent  to  this  IhII        (()  [7  &  8  Geo,  4,  c  63.] 
was  promulgated  by  proclamation. 
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might  at  any  time  arise  from  such  lands  so  allotted  and  appro*  Sakoriin 
priated  as  aforesaid,  should  be  applicable  solely  for  the  mainte-  ^^^  ^^ 

nance  and  support  of  a  protestant  clergy  within  the  province  in  ' 

which  the  same  should  be  situated,  and  to  no  other  purpose  what- 
ever :  And  whereas  in  pursuance  of  the  said  act  such  allotment 
and  appropriation  of  lana  as  aforesaid,  have,  from  time  to  time  been 
reserved  n>r  the  purpose  therein  mentioned,  which  lands  are  known 
within  the  said  provinces  by  the  name  of  the  clergy  reserves: 
And  whereas  the  said  clergy  reserves  have  in  great  part  remained 
waste  and  unproductive,  from  the  want  of  capital  to  be  employed 
in  the  cultivation  thereof;  and  it  is  expedient  to  authorise  the  sale 
of  certain  parts  of  such  clergy  reserves,  to  the  intent  that  the 
monies  arising  from  such  sale  may  be  employed  in  the  improve- 
ment of  the  remaining  part  of  the  said  clergy  reserves,  or  other- 
wise, for  the  purposes  for  which  the  said  lands  are  so  reserved  as 
aforesaid :  Be  it  therefore  enacted,  that  it  shall  and  may  be  lawful 
for  the  governor  and  lieutenant  governor,  or  officer  administer- 
ing the  government  of  the  said  provinces^  or  either  of  them,  with 
the  consent  of  the  executive  council  appointed  within  such  pro- 
vince for  the  affairs  thereof,  in  pursuance  of  any  instructions  which 
may  be  issued  to  such  governor,  lieutenant  governor,  or  other 
ofBoer  as  aforesaid,  by  his  majesty,  through  one  of  his  principal 
secretaries  of  state,  to  sell,  alienate  and  convey,  in  fee  simple,  or 
for  any  less  estate  or  interest,  a  part  of  the  said  clergy  reserves 
in  each  of  the  said  provinces,  (not  exceeding  in  either  province 
one-fourth  of  the  reserves  within  such  province,)  upon,  under, 
and  subject  to  such  conditions,  provisoes,  and  regulations,  as  his 
majesty,  by  any  such  instructions  as  aforesaid,  shall  be  pleased  to 
direct  and  appomt :  Provided  nevertheless,  that  the  quantity  of  the 
said  clergy  reserves  so  to  be  wAd  as  aforesaid,  in  any  one  year,  in 
either  of  the  said  provinces,  shall  not  in  the  whole  exceed  one 
hundred  thousand  acres :  Provided  also,  that  the  monies  to  arise 
by,  or  to  be  produced  from,  any  such  sale  or  sales,  shall  be  paid 
over  to  such  officer  or  officers  of  his  majesty's  revenue  within  the 
said  provinces  respectively,  as  his  majesty  shall  be  pleased  to  ap- 
point to  receive  the  same,  and  shidl  by  such  officer  or  officers  be 
invested  in  the  public  funds  of  the  united  kingdom  of  Great  Bri* 
tain  and  Ireland,  in  such  manner  and  form  as  his  majesty  shall 
from  time  to  time  be  pleased  to  direct :  Provided  also,  that  the 
dividends  and  interest  accruing  from  such  public  funds,  so  to  be 
purchased,  shall  be  appropriated,  applied,  and  disposed  of  for  the 
improvement  of  the  remaining  part  of  the  said  ctersy  reserves,  or 
otnerwiae  for  the  purposes  for  -which  the  said  lands  were  so  re- 
served as  aforesaid,  and  for  no  other  purpose  whatsoever;  save 
only  so  far  as  it  may  be  necessary  to  apply  the  same,  or  any  part 
thereof,  in  or  towards  defraying  the  expenses  of  or  attendant  upon 
any  such  s^e  or  sales  as  aforesaid;  and  which  appropriations 
ahall  be  so  made  in  such  manner  and  form,  and  for  such  special 
purposes,  as  his  majesty  from  titaie  to  time  shall  approve  and 
direct.  *' 

[Sect.  £.  "  That  it  shall  and  may  be  lawful  for  the  governor, 
lieutenant  governor,  or  officer  administering  the  government  of 
the  said  provincesi  with  the  consent  of  such  executive  council  at 

0SS 
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Sale  of  ihc     aforesaid,  in  pursuance  of  any  instructions  which  may  in  manner 
MrvM.  ^      aforesaid  be  issued  to  him,  to  give  and  ffrant  in  exchan^je  for  any 

■ part  of  the  said  clergy  reserves,  any  lands  of  and  belonging  to  his 

majesty  within  the  said  provinces,  of  equal  value  with  such  clergy 
reserves,  so  to  be  taken  in  exchange,  or  to  accept  in  exchange  lor 
any  such  clergy  reserves,  from  any  person  or  persons,  any  lands 
of  equal  value  ;  and  all  lands  so  taken  in  exchange  for  any  such 
clergy  reserves,  shall  be  holden  by  his  majesty,  his  heirs  and 
successors,  in  trust  for  the  several  purposes  to  which  the  said 
clergy  reserves  are  appropriated  by  the  said  act,  so  passed  in 
the  thirty-first  year  of  the  reign  of  his  late  majesty  King  George 
the  Third,  or  by  this  present  act." 

[[About  thirty  years  after  the  passing  of  the  31  Geo.  3,  c.31, 
a  claim  was  preferred  by  the  Scotch  Presbyterian  clergy  to  a 
share  in  the  provision  made  for  the  protestant  clergy  under 
the  36th  and  42nd  sections  of  that  act  Various  denoaiinations 
of  dissenters  afterwards  asserted  a  similar  right ;  their  claims, 
as  well  as  the  state  of  the  church  in  Canada  in  1827,  are  clearly 
set  forth  in  the  following  extract  from  a  Report  of  the  Com- 
mittee of  the  House  of  Commons. 
Report  or  the  [*<  It  uow  remains  for  us  to  lay  before  the  house  the  result  of  our 
t^elionlror'  inquiries  into  the  clergy  reserves,  which  appear,  by  the  statemenu  of 
Gommooi.  the  petitioners  from  Upper  Canada,  to  be  tne  cause  of  much  anxiety 
and  dissatisfaction  in  that  province.  By  the  act  of  1791,  the  governor 
is  directed  to  make  from  and  out  of  the  lands  of  the  crown  within 
such  provinces,  such  allotment  and  appropriation  of  lands  for  the 
support  and  maintenance  of  a  protestant  clergy  within  the  same,  as 
may  bear  a  due  proportion  to  the  amount  of  such  lands  within  the 
same,  as  have  at  any  time  been  granted  by  or  under  any  authority 
of  his  majesty.  And  it  is  further  provided,  that  such  lands  so 
allotted  and  appropriated  shall  be,  as  nearly  as  the  circumstances 
and  the  nature  of  the  case  will  admit,  of  the  like  quality  as  the 
lands  in  respect  of  which  the  same  are  so  allotted  and  appropriated ; 
and  shall  be,  as  nearly  as  the  same  may  be  estimated  at  the  time  of 
making  such  grant,  equal  in  value  to  the  seventh  part  of  the  land 
so  granted. 

S'*  The  directions  thus  given  have  been  strictly  carried  into  effect, 
tlie  result  is,  that  the  separate  portions  of  land  which  have 
been  thus  reserved,  are  scattered  over  the  whole  of  the  districts 
already  granted. 

["  It  was  no  doubt  expected  by  the  framers  of  this  act  that,  as  the 
other  six  parts  of  the  land  granted  were  improved  and  cultivated, 
the  reserved  part  would  proauce  a  rent,  and  that  out  of  the  profits 
thus  realized,  an  ample  fund  might  be  established  for  the  mainte- 
nance of  a  protestant  clergy.  These  anticipations,  however,  have  not 
as  yet  been,  and  do  not  appear  likely  to  be  soon  realized.  Judging) 
indeed,  by  all  the  information  the  committee  could  obtain  on  this 
subject,  they  entertain  no  doubt  that  these  reserved  lands,  as  they 
are  at  present  distributed  over  the  colony,  retard  more  than  any 
other  circumstance  the  improvement  of  the  colony,  lying  as  they  do 
in  detached  portions  in  each  township,  and  intervening  between  the 
occupations  of  actual  settlers,  who  have  no  means  of  cutting  roadi 
through  the  woods  and  morasses  which  thus  separate  them  from 
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their  neighbours.  The  allotment  of  those  portions  of  reserved  wil-  Report  or  ibe 
derness  has,  in  fact,  done  much  more  to  diminish  the  value  of  the  fh^TJoi^o? 
six  parts  granted  to  these  settlers,  than  the  improvement  of  their  CoijUBom. 
allotments  has  done  to  increase  the  value  of  the  reserves.  This, 
we  think,  must  be  apparent  from  the  result  of  the  attempts  which 
have  been  made  to  dispose  of  these  lands.  A  corporation  has  been 
formed  within  the  province,  consisting  of  the  clergy  of  the  Church 
of  Enffland,  who  have  been  empowered  to  grant  leases  of  those 
lands  K>r  a  term  not  exceeding  twenty-one  years.  It  appears  that  * 
in  the  Lower  Province  alone,  the  total  quantity  of  clergv  reserves 
is  488,594  acres,  of  which  75,639  acres  are  granted  on  leases,  the 
terms  of  which  are, — that  for  every  lot  of  ISOO  acres,  8  bushels  of 
wheat,  or  25s.  per  annum,  shall  be  paid  for  the  first  seven  years ; 
16  bushels,  or  50s,  per  annum,  shall  be  paid  for  the  next  seven 
years  ;  and  24  bushels,  or  75s,  per  annum,  for  the  last  seven  years. 
Under  these  circumstances,  the  nominal  rent  of  the  clergy  reserves 
is  930/.  per  annum.  The  actual  receipt  for  the  average  of  the  last 
three  years  has  been  only  50/.  per  annum. — The  great  difference 
between  the  nominal  and  net  receipt  is  to  be  accounted  for  by  the 
great  difficulty  of  collecting  rents,  and  by  tenants  absconding.  We 
are  informed  also,  that  the  resident  clergy  act  as  local  agents  in 
collecting  the  rents,  that  a  sum  of  175/.  had  been  deducted  for  the 
expenses  of  management,  and  that  at  the  date  of  the  last  communi- 
cation on  this  subject,  250/.  remained  in  the  hands  of  the  receiver- 
general,  being  the  gross  produce  of  the  whole  revenue  of  an  estate 
of  954,488  acres. 

["  An  attempt  has  been  made  to  dispose  of  this  estate  by  sale. — 
The  Canada  Company,  established  bv  the  act  (6  Geo.  4,  c.  75),  ^ 

agreed  to  purchase  a  large  portion  of  these  reserves  at  a  price  to  be 
fixed  by  commissioners  ;  Ss.  6d,  per  acre  was  the  price  estimated, 
and  at  this  sum  an  unwiUingness  was  expressed  on  the  part  of  the 
church  to  dispose  of  the  lands. 

["  The  government,  therefore,  have  made  arrangements  with  the 
company,  and  an  act  has  since  been  passed  authorizing  the  sale  of 
these  lands  to  any  person  desiring  to  purchase  them,  provided  the 
quantity  sold  does  not  exceed  100,000  acres  each  year. 

[*'  As  your  committee  entertain  no  doubt  that  the  reservation  of 
these  lands  in  mortmain  is  a  serious  obstacle  to  the  improvement 
of  the  colony,  they  think  every  proper  exertion  should  be  made  to 
place  them  in  the  hands  of  persons  who  will  perform  upon  them  the 
duties  of  settlement,  and  bring  them  gradually  into  cultivation. 

["  That  their  value,  whatever  it  may  be,  must  be  applied  to  the 
maintenance  of  a  protestant  clergy,  there  can  be  no  aoubt.  And 
your  committee  regret  that  there  is  no  prospect,  as  far  as  a  present 
and  a  succeeding  generation  is  concerned,  of  their  produce  being 
sufficient  for  that  object,  in  a  country  where  wholly  unimproved 
land  is  granted  in  fee  for  almost  nothing  to  persons  willing  to  settle 
on  it.  It  is  hardly  to  be  expected  that,  with  the  exception  of  some 
favoured  allotments,  responsible  tenants  will  be  found  who  will  hold 
on  lease,  or  that  purchasers  of  such  land  will  be  found  at  more  than 
a  nominal  price.     •    •    ♦    ♦    * 

["  To  a  property  at  once  so  large  and  so  unproductive,  it  appears 
that  there  are  numerous  cUimantSt 
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Report  of  tho      [<<  The  act  of  1 791  directs  that  the  profits  arising  from  this  source 

Ow^HoMTof'  ^^^^  ^^  applied  to  a  protestant  clergy ;  doubts  have  arisen  whether 

CoMiaaiii.      the  act  requires  the  government  to  confine  them  to  the  the  um  of 

the  Church  of  England  only,  or  to  allow  the  Church  of  Scotland  to 

participate  in  them.     The  law  ofiicers  of  the  crown  have  given  an 

opinion  (c)  in  favour  of  the  rights  of  the  Church  of  Scotland  to 

such  participation,  in  which  your  committee  entirely  concur :  hut 

the  question  has  slso  been  raised,  whether  the  clergy  of  every  deno- 

*  mination  of  Christians,  except  Roman  Catholics,  may  not  he  in* 

eluded ;  it  is  not  for  your  committee  to  express  an  opinion  on  the 

accuracy  which  the  words  of  the  act  legally  convey." 

Opinion  of  [^In  1840  the  subject  of  the  clergy  reserves  underwent  fi^ 
to'tiie  ^er^  Quent  and  vehement  discussion  in  both  houses  of  parliament 
Retervei.  rj^Yie  HouseofLords  finally  resolved  that  certain  questions  should 
be  put  to  the  judges  upon  this  subject,  as  well  as  upon  an  act 
of  tne  colonial  legislature  with  respect  to  them »  and  on  the  4th 
of  May,  Chief  Justice  Tindal  stated,  '^  that,  on  the  part  of  her 
majes^'s  judges,  he  had  the  honour  to  represent  to  their  lord- 
ships that  all  the  judges  of  England,  with  the  exception  of 
Lord  Denman  and  Lord  Abinger,  had  met  together  in  Serjeants* 
Inn,  for  the  purpose  of  taking  into  consideration  the  several 

auestions  which  their  lordships  had  been  pleased  to  propose  to 
lem ;  and  that,  after  due  discussion  and  'consideration  of  the 
several  subjects  involved  in  these  questions,  they  had  agreed 
unanimously  to  the  answers  to  be  returned  to  them.    Their 
^  lordships'  questions  were  aa  follow: — • 

C"'  1,  Whether  the  words  "a  protestant  clergy"  in  the  31 
Geo.  3,  c.  91,  (ss.  85*— 4@),  include  any  other  Uian  clergy  of 
the  Church  of  England,  and  protestant  bishops  and  priests 
and  deacons,  who  have  received  episcopal  ordination  ?  And  if 
any  other,  what  other?  2.  Whether  the  effect  of  the  41st 
section  of  the  31  Geo.  3,  c.  31,  be  not  entirely  prosnective, 
giving  power  to  the  legislative  council  and  assembly  of  either 
of  the  provinces  of  Upper  or  Lower  Canada  as  to  future 
allotments  and  appropriations ;  or  whether  it  can  be  extended 
to  affect  lands  which  have  been  already  allotted  and  appro- 
priated under  former  jgrants?  3.  Whether  the  legislati?e 
council  and  assembly  of  the  province  of  Upper  Canada,  having 
in  an  act  ^^  to  provide  for  the  sale  of  the  clergy  reserves,  and 
for  the  distribution  of  the  proceeds  thereof^"  enacted  that  it 
should  be  lawful  for  the  governor,  by  and  with  the  advice  of 
the  executive  council,  to  sell,  alienate,  and  convey  in  fee  sim- 
ple, all  or  any  of  the  said  clergy  reserves  ;  and  having  further 
enacted,  in  the  same  act,  that  the  proceeds  of  all  past  sales  of 

(c)  [This  opinion  was  to  the  efibct  grmtions:  it  was  signed  by  Sir  C. 

that  the  "rents  and  profits"  were  le-  Robinson,  Queen's  Adrooste;  Sir  R. 

gaily  applicable  to  the  maintenance  of  GifTord,  Attorney-General;  Sir  J.  S. 

the  presbyterian  clergy   as  well  as  Copley,  Solicitor  •General.     Dated, 

the  clergy  of  the  Church  of  England,  Doctors  Commons,  15th  Nov.  1819. 

but  not  to  dissenting  protestant  con-  — Ed.] 


such  reserves  which  have  heen  or  may  be  invested  under  the  opiaiM  or 
authority  of  the  act  of  the  imperial  parliament  passed  in  the  j^ib^lfter^ 
seventh  and  eighth  years  of  the  reign  of  his  late  majesty  king  ^•^**- 
George  IV.  intituled  ''An  Act  to  authorize  the  sale  of  part  of 
the  Ckrgy  Reserves  in  the  Province  ofUpper  and  Lower  Canada,*' 
shall  be  subject  to  such  orders  and  directions  as  the  governor  in 
council  shall  make  and  establish  for  investing  in  any  securities 
within  the  province  of  Upper  Canada  the  amount  now  fimded  in 
Englandi  together  with  the  proceeds  hereafter  to  be  received 
from  tlie  sales  of  all  or  any  of  the  said  reserves,  or  any  part 
thereof,  did,  in  making  such  enactments,  or  either  of  them, 
exceed  their  lawful  authority  V 

~'^*  To  the  first  question,  the  judges  answered, — 
*' '  We  are  all  of  opinion  that  the  words  "  a  protestant  clergy" 
in  the  31  Geo.  3,  c.  31,  are  large  enouffh  to  include,  and  diat 
they  do  include,  other  clergy  than  the  clergy  of  the  Church  of 
England.* 

f"  And  when  their  lordships  asked,  *  If  any  other,  what 
other  V  the  judges  answered,  *  The  clergy  of  the  Church  of 
Scotland.'    To  the  second  question,  the  judges  said, — 

T"  '  We  are  all  of  opinion,  that  the  effect  of  the  41st  section 
of  Uie  statute  is  prospective  only;  and  that  the  power  thereby 
given  to  the  legislative  council  and  assembly  of  either  province 
cannot  be  extended  to  affect  lands  which  have  been  already 
allotted  and  appropriated  under  former  grants.' 

P'  In  answer  to  the  last  question,  the  judges  said,-*- 

L"  '  We  all  agree  in  opinion  that  the  legislative  council  and 
assembly  in  Upper  Canada  have  exceeded  their  authority  in 
passing  an  act  "  to  provide  for  the  sale  of  the  clergy  reserves, 
and  for  the  distribution  of  the  proceeds  thereof,"  in  respect  of 
both  the  enactments  specified  in  your  lordships'  question ;  and 
that  the  sales  which  nave  been,  or  may  be,  effected  in  conse- 
quence, are  contrary  to  the  provisions  of  the  statute  of  Geo.  1, 
and  are  therefore  void  (J).' ' 

[[This  opinion  of  the  judges  was  followed  by  the  statute  of 
the  3  &  4  of  Victoria,  c.  78.  It  was  intituled  "An  Act  to  provide 
for  the  Sale  of  the  Clergy  Reserves  in  the  Province  of  Canada, 
and  for  the  Distribution  of  the  Proceeds  thereof  («),"  and 
enacted  as  follows : 

P  WuERBAS  it  ia  expedient  to  provide  for  the  final  disposition  of 
the  lands  called  clergy  reserves  m  Canada,  and  for  the  appropriation 
of  the  yearly  income  arising  or  to  arise  therefrom,  for  the  mainte- 
nance of  religion  and  the  advancement  of  Christian  knowledge 
within  the  said  province ;  be  it  enacted,  &c.,  That  afler  the  passing  ciergy  Re- 
oi  this  act  it  shall  be  lawful  for  the  governor  of  the  province  of  Jl'TJJj"**' 
Canada,  by  and  with  the  advice  of  his  executive  council,  and  under 
such  regulations  as  may  be  by  him  from  time  to  time  in  council 

{d)  [Hans.  Pari.  Deb.  vol.  liii.  pp.        (e)  [7th  August,  1840.] 
1 156*1108.] 
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established  in  that  behalf,  and  approved  by  the  Queen  in  oounci], 
to  se11»  grant,  alienate,  and  convey  in  fee  simple  all  or  any  of  the 
said  clergy  reserves:  Provided  nevertheless,  that  the  quantity  of 
the  said  clergy  reserves  so  to  be  sold  as  aforesaid  in  any  one  vear 
shall  not  in  tbe  whole  exceed  one  hundred  thousand  acres,  without 
the  previous  approbation  in  writing  of  one  of  her  Majesty's  principal 
secretaries  of  state." 

[^Sect.  2.  '*  That  the  proceeds  of  all  past  sales  of  such  reserves 
which  have  been  or  shall  be  invested  under  the  authority  of  an  act 
passed  in  the  eighth  year  of  the  reign  of  King  George  the  Fourth, 
intituled  <  An  Act  to  authorize  the  sale  of  part  of  the  Clergy  Re- 
serves in  the  Provinces  of  Upper  and  Lower  Canada,'  shall  be  sub- 
ject to  such  orders  as  the  governor  in  council  shall  make  for  invest- 
ing, either  in  some  public  funds  in  the  province  of  Canada,  secured 
on  the  consolidated  fimd  of  the  said  province,  or  in  the  public  funds 
of  Great  Britain  and  Ireland,  the  amount  now  funded  in  England, 
together  with  the  proceeds  hereafter  to  be  received  from  the  sales 
of  all  or  any  of  the  said  reserves,  or  any  part  thereof:  Provided 
always,  that  the  necessary  expenses  of  such  sales  shall  be  borne 
and  defrayed  out  of  the  first  monies  received  therefrom." 

[Sect.  S,  **  That  the  interest  and  dividends  accruing  upon  such 
investments  of  the  proceeds  of  all  clergy  reserves  sold  or  to  be 
sold,  and  also  the  interest  to  accrue  upon  sales  on  credit  of  clergy 
reserves,  and  all  rents  arising  from  clergy  reserves  that  have  been 
or  may  be  demised  for  any  term  of  years,  shall  be  paid  to  the 
receiver  general  of  the  province  of  Canada,  or  such  other  person  as 
shall  be  appointed  to  receive  the  public  revenues  of  the  said  pro- 
vince, and  shall  together  form  an  annual  fund  for  the  purposes 
hereinafter  mentioned,  and  shall  be  paid  by  him  from  time  to  time 
in  discharge  of  any  warrant  or  warrants  which  shall  from  time  to 
time  be  issued  by  the  governor,  in  pursuance  of  the  provisions  of 
this  act ;  (that  is  to  say,)  in  the  first  place,  to  satisfy  all  such  annual 
stipends  and  allowances  as  have  been  heretofore  assigned  and  giren 
to  the  clergy  of  the  Churches  of  England  and  Scotland,  or  to  any 
other  religious  bodies  or  denominations  of  Christians  in  Canada, 
and  to  which  the  faith  of  the  crown  is  pledged,  during  the  natural 
lives  or  incumbencies  of  the  parties  now  receiving  the  same :  Pro* 
vided  always,  that  until  the  annual  fund  so  to  be  created  and  de- 
posited with  the  receiver  general  shall  suffice  to  meet  the  above- 
mentioned  stipends  and  allowances,  the  same,  or  so  moch  thereof 
as  the  said  fund  may  be  insufficient  to*  meet,  shall  be  defrayed  out 
of  the  casual  and  territorial  revenue  of  the  crown  in  the  province  of 
Canada." 

[Sect.  4.  "  That  as  soon  as  the  said  fund  shall  exceed  the  amount 
of  the  several  stipends  and  allowances  aforesaid,  and  subject  always 
to  the  prior  satisfaction  and  payment  of  the  same,  the  said  annual 
fund  snail  be  appropriated  as  follows ;  (that  is  to  say,)  the  net 
interest  and  diviaends  accruing  upon  the  investments  of  the  pro- 
ceeds of  all  sales  of  such  reserves  sold  or  to  be  sold  under  the 
authority  of  the  before-recited  act  of  the  eighth  year  of  the  reign  o( 
King  Greorge  the  Fourth  shall  be  divided  into  three  equal  parts,  of 
which  two  shall  be  appropriated  to  the  Church  of  England  and  one 
to  the  Church  of  Scotland  in  Canada ;  and  the  net  interest  and 
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dividends  accruing  upon  the  investments  of  the  proceeds  of  all  sft4Vict« 
sales  of  such  reserves  sold  under  the  authority  of  tliis  act  shall  be  ^'^' 
divided  into  six  equal  parts,  of  which  two  shall  be  appropriated  to 
the  Church  of  England  and  one  to  the  Church  of  Scotland  in 
Canada :  Provided  always,  that  the  amount  of  the  before-mentioned 
stipends  and  allowances  which  shall  be  paid  to  and  jreceived  by 
any  clergyman  of  either  of  the  said  Churches  of  England  or 
Scotland  shall  be  taken,  as  far  as  the  same  will  go,  as  a  part  of 
the  share  accruing  to  each  Church  respectively  by  virtue  of  this 
act ;  (that  is  to  say,)  the  stipends  and  allowances  to  any  clergyman 
of  the  Church  of  England  as  part  of  the  share  accruing  to  the 
Church  of  England,  and  the  stipends  and  allowances  to  any  clergy- 
man of  the  Church  of  Scotland  as  part  of  the  share  accruing  to  the 
said  Church  of  Scotland,  so  that  neither  of  the  said  Churches  shall 
receive  any  further  or  other  sum  beyond  such  respective  stipends 
and  allowances  until  the  proportion  of  the  said  annual  fund  allotted 
to  them  respectively  in  manner  aforesaid  shall  exceed  the  annual 
amount  of  such  stipends  and  allowances." 


the  share  of  the  said  Church  of  England  bein^  so  expended  under 
the  authority  of  the  *  Society  for  the  Propagation  of  the  Gospel  in 
Foreign  Parts/  and  the  share  of  the  said  Church  of  Scotland  under 
the  authority  of  a  board  of  nine  commissioners,  to  be  elected  by 
the  synod  or  synods  of  the  Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland,  under  such  regulations  as  shall 
be  from  time  to  time  established  by  the  governor  of  Canada,  with 
the  advice  of  his  executive  council." 

[Sect.  6.  "  That  the  share  of  each  of  the  said  churches  shall  be  now  anoiicd 
paid  bv  the  receiver  general  or  other  person  appointed  as  aforesaid  ^"ndi  are  to 
in  discharge  of  any  warrant  or  warrants  which  snail  from  time  to  time      ^*^' 
be  issued  bv  the  governor  of  the  said  province  in  favour  of  the  trea- 
surer or  other  officer  who  shall  be  respectively  appointed  to  receive 
the  same  by  the  said  society  on  behalf  of  the  saia  Church  of  Eng- 
land, and  by  the  said  commissioners  on  behalf  of  the  said  Church 
of  Scotland." 

[Sect.  7.  "  That,  subject  to  the  foregoing  provisions,  the  residue  AppUeaiion 
of  the  said  annual  fund  shall  be  applied  b^  the  governor  of  Canada,  Sae^r  Fuld 
with  the  advice  of  the  executive  council,  for  purposes  of  public 
worship  and  religious  instruction  in  Canada." 

[Sect.  8.  **  That  the  receiver  general  or  other  person  appointed  OiMnuitee  or 
as  aforesaid  to  receive  the  interest  and  dividends  accruing  from  the  i^^'jl^i^ 
investment  of  the  proceeds  of  all  clergy  reserves  sold  or  to  be  sold  Choreh  or 
shall,  on  or  before  the  fifteenth  day  of  January  in  every  year,  de-  SSoi!  to'dM** 
liver  to  the  governor  a  certificate  in  writing  under  hb  hand  of  the  S^'^  ^ 
net  amount  which  in  that  year  will  be  applicable  to  the  several       '*^* 
Churches  of  England  and  Scotland  out  of  the  said  fund  under  the 
provisions  of  this  act;  and  whenever  the  sum  mentioned  in  any 
such  certificate  to  be  applicable  to  the  Church  of  England  in  Upper 
Canada  shall  be  less  than  seven  thousand  seven  hundred  pounds, 
or  the  sum  mentioned  in  the  certificate  to  be  applicable  to  the 
Church  of  Scotland  in  Upper  Canada  shall  be  less  than  one  thou- 
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sand  five  hundred  and  eighty  pounds,  the  deficieney  in  each  case 
sliall  be  made  good  out  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  shall  be  charged  there- 
upon  at  the  quarter  day  next  ensuinff  the  receipt  of  such  certificate 
at  the  treasury;  and  the  lord  high  treasurer,  or  three  or  more 
commissioners  of  her  Majesty's  treasury  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  shall  be  authorised  by  their  warrant  to 
direct  the  issue  of  the  sums  needed  to  supply  such  deficiency  in 
the  following  manner ;  (that  is  to  say,)  such  sum  as  shall  be  needed 
to  supply  the  deficiency  of  the  said  sum  of  seven  thousand  seven 
hundred  pounds  to  such  person  or  persons  as  shall  be  appointed  to 
receive  the  same  by  the  Society  for  the  Propagation  of  me  Gospel 
in  Foreign  Parts,  and  such  sum  as  shall  be  needed  to  supplv  tbe 
deficiency  of  the  said  sum  of  one  thousand  five  hundred  and  eighty 
pounds  to  such  person  or  persons  as  shall  be  appointed  to  receive 
the  same  by  any  writing  under  the  hands  of  any  three  or  more  of 
the  commissioners  under  whose  authority  the  snare  of  the  Church 
of  Scotland  is  to  be  expended  as  aforesaid ;  and  all  sums  so  paid 
out  of  the  consolidated  fund  shall  be  severally  applied,  under  the 
authority  of  the  said  society  and  of  the  last-mentioned  commit- 
sioners  respectively,  for  the  support  and  maintenance  of  public 
worship  and  the  propagation  of  religious  knowledge  in  each  ol  the 
said  churches  in  Cana£i.** 

[Sect.  9.  "  That  accounts  of  the  expenditure  of  every  sum  of 
money  so  to  be  received  out  of  the  said  annual  f\ind,  or  out  of  tbe 
consolidated  fund  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  by  the  said  Churches  of  England  and  Scotland,  or  by  any 
other  religious  body  or  denomination  of  Christians  respectively, 
under  the  authority  of  this  act,  shall  be,  on  or  before  the  twentieth 
day  of  July  in  each  year,  rendered  to  the  governor  of  the  said  pro- 
vince in  council ;  and  that  until  such  accounts  shall  have  been  ren- 
dered, and  the  due  and  proper  expenditure  of  the  suna  granted 
during  any  preceding  year  shall  have  been  established  to  the  satis- 
faction of  the  governor  of  the  said  province  in  council,  no  other  or 
further  sum  or  proportion  of  the  said  annual  fund  shall  be  paid  or 
allowed  to  any  or  either  of  the  churches,  religious  bodies,  or  deno- 
minations of  Christians  failing,  neglecting,  or  refusing  to  render 
such  account,  or  to  verify  the  same  as  aforesaid ;  and  that  copies 
of  such  accounts  shall  annually  be  laid  before  the  legislature  of  the 
said  province." 

[Sect.  10.  <'  That  whenever  there  shall  appear  to  the  governor 
of  the  said  province  in  council  sufficient  reason  to  apprehend  that 
there  has  been  any  misappropriation  or  nonappropriation  of  any 
sum  or  sums  of  money  paid  to  any  of  the  said  churches,  religious 
bodies,  or  denominations  of  Christians,  out  of  the  said  annual  fund, 
or  any  neglect  or  abuse  in  the  expenditure  or  management  of  any 
such  sum  or  sums,  upon  direction  for  that  purpose  given  by  the 
governor,  it  shall  be  lawfid  for  the  attorney  general  to  apply  sum* 
marily,  either  by  petition  or  information,  to  or  in  the  Court  of 
Chancery  in  Upper  Canada,  or  to  any  one  of  the  superior  courts  o( 
record  in  Lower  Canada^  setting  forth  the  nature  of  the  abuse  ap- 
prehended, and  praying  discovery,  and  relief  in  the  premises,  as  the 
nature  of  the  case  may  require." 
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[Seet«  11.  '*  That  from  and  after  the  pasiing  of  this  act,  ao  much    s  &  4  vice 

of  an  act  passed  in  the  thirty-first  year  of  the  reign  of  King  George  fll^i — 

the  Third,  intituled  *  An  Act  to  repeal  certain  Parts  of  an  Act  Repeal  or 
passed  in  the  Fourteenth  Year  of  his  Majesty's  Reign,  intituled  An  j^Vo.'s.clai. 
Act  for  making  more  effectual  Provision  for  the  Government  of 
the  Province  of  Quebec  in  North  America,  and  to  make  further 
Provision  for  the  Government  of  the  Province,*  as  relates  to  any 
reservations  of  land  hereafter  to  be  made  in  Upper  Canada  or 
Lower  Canada  for  the  support  and  maintenance  of  a  protestant 
clergy,  shall  be  repealed." 

[Sect.  12.  ^*  That  iq  this  act  the  words  <  province  of  Canada'  Meanincof 
■hall  be  taken  to  mean  the  provinoe  of  Canada  as  constituted  under  vuioe'or  Ca^ 
an  act  paibed  in  this  session  of  parliament,  intituled  *  An  Act  to  nada*  and 
reunite  the  Provinces  of  Upper  and  Lower  Canada,  and  for  the  '  ^^^^^'^'' 
Government  of  Canada ;'  and  the  word  '  governor'  shall  be  taken 
to  mean  and  include  the  governor,  lieutenant  governor,  or  person 
administering  the  government  of  the  province  of  Canada." 

r Lower  Canada,  covering  an  area  of  200^000  square  miles, 
ana  containing  650^000  inhabitants,  10  at  present  under  the 
diocesan  government  of  the  Bishop  of  Montreal.  In  1793  a 
bishop  was  consecrated  for  the  two  Canadas,  under  the  title  of 
Bishop  of  Quebec.  In  1836,  on  account  of  the  infirmities  of 
Bishop  Stewart,  Dr.  Mountain  was  created  Bishop  of  Montreal, 
to  preside  over  such  parts  of  the  He  of  Quebec  ds  Bishop 
Stewart  should  appoint ;  and  in  the  ^vent  of  bis  death,  to 
preside  over  the  whole  diooeae  until  the  appointment  of  his 
successor.  In  1838  Bishop  Stewart  died,  but  no  one  was 
appointed  to  succeed  him;  Bishop  Mountain  therefore  acted  as 
Bishop  of  the  Two  Canadas  until  1839,  when  Upper  Canada 
was  erected  into  a  separate  diocese,  under  the  Bisnop  of  To- 
ronto. It  is  supposed,  however,  uiat  after  the  death  of  the 
present  Bishop  of  Montreal,  that  title  will  become  extinct,  and 
the  bishopric  of  Quebec  rwved,  to  be  the  see  pf  Ljower 
Canada. 

[[The  annual  income  of  the  present  Bishop  of  Lower  Canada 
is,  as  Bishop  of  Montreal,  lOOOZ.,  and  as  Archdeacon  pf  Que* 
bee,  900/, 

TThe  bishop  is  also  Principal  of  the  Royal  Institution  for  the 
Advancement  of  Learning  in  Lower  Canada,  and  of  the  Clergy 
Reserve  Corporation  in  the  same  province- 

[[In  this  diocese  there  are  thirty-five  missionaries  and  seven 
catechists  in  the  service  of  the  Society  for  the  Propagation 
of  the  Gospel  in  Foreign  Parts,  at  the  charge  of  4,871/.  per 
annum, 

Srhe  prevailing  form  of  religion  in  Lower  Canada  is  Roman 
olic.  Between  Quebec  and  Montreal,  a  distance  of  about 
140  miles,  there  are  only  four  English  churches  on  the  shore 
of  the  St.  Lawrence,  two  on  each  side  of  the  river.     But  one- 
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seventh  part  of  the  lands  has  been  set  apart  for  the  support  of 
a  Protestant  Church  (/). 

ZJ^PP^  Canada,  which  covers  an  area  of  100,000  square 
miles,  and  contains  a  population  of  450,000  inhabitants,  is 
furnished  with  only  ninety  clergymen  of  the  Church  of  Eng- 
land. The  Bishop  of  Toronto  is  patron  of  the  archdeaconry, 
which  is  estimated  at  the  annual  income  of  470/.  There  are 
in  this  diocese  forty-three  missionaries  and  nine  catechists  in 
the  service  of  the  Society  for  the  Propagation  of  the  Gospel 
in  Foreign  Parts.  Those  appointed  before  1833  are  paid  from 
the  interest  of  the  proceeds  ot  sales  of  clergy  reserves,  and  the 
casual  and  territorial  revenue  of  the  province ;  and  the  remain- 
der bv  government  during  the  lives  of  those  missionaries.  The 
see  of  Toronto  was  founded  in  1839.  In  Upper  Canada,  also, 
one-seventh  part  of  the  lands  was  set  apart  for  the  maintenance 
of  a  protestant  church  (g).  Forty  of  the  clergy  have  stipends 
from  50/.  to  130/.,  and  the  majority  100/.,  payable  from  fiinds 
raised  in  the  province.  The  Archdeacons  of  York  and  Kingston 
receive  a  salary  of  300/.  each  (A). 

\^Nova  Scotia,  is  remarkable  for  being  the  first  colonial 
see  in  British  history  :  it  was  founded  in  1787.  The  diocese, 
covering  an  area  of  15,000  square  miles,  embraces  Nova  Scotia, 
New  Brunswicki  Cape  Breton,  and  Prince  Edward's  Island. 
Its  population  is  estimated  at  170,000.  The  bishop  receives 
an  annual  salary  of  S,400/.«  and  is  patron  of  two  archdeaconries 
and  ecclesiastical  commissaries,  one  for  Nova  Scotia  and  one 
for  New  Brunswick,  who  receive  each  300/.  per  annum.  He 
is  also  visitor  of  King's  College  in  Nova  Scotia,  which  was 
incorporated  by  royal  charter  in  1808|  and  trains  students  in 
divinity  for  the  clerical  office.  In  this  diocese  there  are  forty- 
one  clergjnoien  who  receive  salaries  from  the  home  govemmenti 
and  sixty-two  missionaries  and  seven  schoolmasters  in  the  ser- 
vice of  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts,  remunerated  principally  in  the  same  manner  as  stated  in 
the  diocese  of  Toronto,  but  in  addition,  subjecting  the  funds  of 
the  Society  to  the  amount  of  6,794/.  per  annum.  About  ten 
years  ago  the  members  of  the  Church  of  England  in  this  dio- 
cese were  estimated  at  S8,659 ;  of  Rome,  at  20,401 ;  of  Scot- 
land, at  37,227. 

\^New  Brunswick  is,  as  has  been  said,  at  present  part  of 
the  diocese  of  Nova  Scotia,  but,  it  is  supposed,  will,  as  soon  as 
sufficient  ftmds  can  be  collected^  be  erected  into  an  independent 

(/)  r  Ficfe  Mmra,  the  act  of  3  &  4  to  an  Addrev  from  the  oonmgatioD 

Vict.]    '  of  St.  Mark'i,  Niaffan.    Re|wrt  of 

(g)  [See  infra.'}  Society  for  Propagation  of  the  Gospel 

(A)  frhe  Biahop  of Twonto's  Reply  in  Foreign  Parts,  ]  840.— Ed.] 


see.  It  covers  an  area  of  27,000  square  miles,  contains  160,000 
inhabitants,  and  thirty  clergymen  of  the  Church  of  England. 
They  are  under  the  superintendence  of  an  archdeacon.  The 
whole  ecclesiastical  establishment  is  mainly  supported  by  the 
Society  for  the  Propagation  of  the  Gospel. 

VNewfoundland. — This  Bishopric  was  created  in  1839;  and 
includes  in  its  diocese  Newfoundland,  the  Bermudas,  and  part 
of  the  coast  of  Labrador.  Newfoundland  extends  oyer  an  area 
of  36,000  square  miles ;  it  contains  a  population  of  74,000, 
among  whom  are  30,1 10  members  of  the  (Jhurch  of  England, 
and  fourteen  clergymen  of  the  Church  of  England.  Fourteen 
missionaries  are  supported  by  the  Socie^^  and  three  school- 
masters, at  the  annual  charse  of  3,0682.  The  patronage  of  the 
bishop  consists  in  rural  deanries  and  ecclesiastical  commis-* 
saries  (£). 

[[Bermuda  is  under  an  archdeaconry,  and  divided  into  nine 
parishes,  and  not  ill  furnished  with  Church  of  England  schools 
for  the  religious  instruction  of  persons  of  colour,  j 


[[VII.  New  Bishoprics  in  contemplation. 

[[The  erection  and  endowment  by  subscription  of  new  Bishop* 
rics  in  the  colonies,  has  been  for  some  time  in  contemplation ; 
and  at  a  meeting  of  archbishops  and  bishops,  held  at  Lambeth 
on  the  Tuesday  in  Whitsun  week,  1841,  the  following  declara- 
tion was  agreed  to  by  all  present: — 

['*  We,  the  undersigned  archbishops  and  bishops  of  the  united 
Church  of  England  and  Ireland,  contemplate  with  deep  concern 
the  insufficient  provision  which  has  been  hitherto  maae  for  the 
spiritual  care  of  the  members  of  our  national  church  residing  in  the 
British  colonies  and  in  distant  parts  of  the  world,  especially  as  it 
regards  the  want  of  a  systematic  superintendence  of  the  clersy,  and 
the  absence  of  those  ordinances,  the  administration  of  which  is 
committed  to  the  episcopal  order.  We  therefore  hold  it  to  be  our 
duty,  in  compliance  with  the  i'esolutions  of  a  meeting  convened  by 
the  Archbishop  of  Canterbury  on  the  27th  of  April  last,  to  under- 
take the  charge  of  the  fund  for  the  endowment  of  additional 
bishoprics  in  tne  colonies  and  to  become  responsible  for  its  appli- 
cation. 

["  On  due  consideration  of  the  relative  claims  of  those  depend- 
encies of  the  empire  which  require  our  assistance,  we  are  of  opinion 
that  the  intermediate  erection  of  bishoprics  is  much  to  be  desired  in 
the  following  places : — New  Zealand,  the  British  possessions  in  the 
Mediterranean,  New  Brunswick,  Cape  of  Good  Hope,  Van  Diemen's 
Land,  and  Ceylon. 

(i)  [See  the  letters  (^  the  Bishop  Church  are  scattered  over  1200  miles 

of  Nova  Scotia  to  the  Society,  dated  of  sea  coast,  at  widely  separated  sta< 

Julpr  4, 1825,  August  15,  1840,  fVom  tions,  and  irithout  road8.J 
which  it  appears  Uie  members  of  the 
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["  When  competent  provision  shall  have  been  made  for  the  en- 
dowment of  these  bishoprics,  regard  must  be  had  to  the  daims  of 
Sierra  Leone,  British  Guiana,  South  Australia,  Port  Phillipi  Western 
Australia,  Northern  India,  and  Southern  India. 

['*  In  the  first  instance,  we  propose  that  an  episcopal  see  be 
established  at  the  seat  of  government  in  New  Zealand,  offers 
having  been  already  made  which  appear  to  obviate  all  diflicuit]^  as 
to  endowment. 

["  Our  next  object  will  be  to  make  a  similar  provision  for  the 
congregations  of  out*  own  communion  established  in  the  inlands  of 
the  Mediterranean,  and  in  the  countries  bordering  upon  thateea; 
and  it  is  evident  that  the  position  of  Malta  is  such  as  wi&  render  it 
the  most  convenient  point  of  communication  with  them,  as  well  as 
With  the  bishops  of  tne  ancient  churches  of  the  East,  to  whom  our 
church  has  been  for  centuries  known  only  by  name. 

[**  We  propose,  therefore,  that  a  see  be  fixed  at  Valetta,  the  resi* 
dence  of  the  English  government,  and  that  its  jurisdiction  extend 
to  all  the  clergv  of  our  church  residing  within  the  limits  above 
specified.  In  this  city,  through  the  munificence  of  Her  Majesty 
the  Queen  Dowager,  a  church  is  in  course  of  erection,  which,  wben 
completed,  will  form  a  suitable  cathedral. 

["Our  attention  will  then  be  directed  to  the  countries  named  ia 
the  foregoing  lists,  without  binding  ourselves  to  the  exact  order 
therein  followed,  or  precluding  ourselves  from  granting  assistance 
to  any  place  where  means  may  be  found  for  the  earlier  endowment 
of  a  bishopric. 

["  In  no  case  shall  we  proceed  without  the  concurrence  of  Her 
Majesty's  government ;  and  we  think  it  expedient  to  appoint  a 
standing  committee,  consisting  of  the  Archbishop  of  Canterbury, 
the  Archbishop  of  York,  the  Archbishop  of  Armagh,  the  Arch- 
bishop of  Dublin,  the  Bishop  of  London,  the  Bishop  of  Durham, 
die  Bishop  of  Winchester,  the  Bishop  of  Lincoln,  and  the  Bishop  of 
Rochester,  with  full  powers  to  confer  with  the  ministers  of  the 
crown,  and  to  arrange  measures,  in  concert  with  them,  for  the 
erection  of  bishoprics  in  the  places  above  enumerated  (£)•"] 

(ft)  {Signed  at  the  time  by 

W.  Cantuar.  G.  Rochester.  T.  Hereford. 

J.  G.  Armagh.  E.  Lfamdiff.  J.  LidifiekL 

C.  J.  London.  J.  H.  Gkcester  &  Bristol.  C.  St  David'a 

E.  Dunehn.  J.  Ely.  P.  N.  Chichester. 

C.  Winton.  E.  Sarum.  R.  Derby  and  Rafhoe. 

C.  Bangor.  E.  Norwich.  T. V.  Sodor  and  Man. 

And  afterwards  by 

E.  Ebor.  J.  B.  Chester.  R.  P.  Clogher. 

R.  Dublin.  R.  Oxford.  J.  Elphin. 

G.  H.  Bath  and  Wells.  H.Exeter.  R.  Down  and  Connff. 

J.  Lmcoln.  C.  T.  Ripon.  Stephen  CasbeL 

W.  St  Asaph.  G.  Peteiborougb.  Charks  Meath. 

H.  Carlisle.  H.  Worcester. 

[This  statement  is  still  in  course  of  signature  at  the  office  of  the  Society 
for  the  l^pagation  of  the  CJospel.] 
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iDominion^.;] 

1.  In  America  and  other  Countries. 

ClN  the  year  1784,  not  long  after  the  establishment  of  the  American 
independence  of  i\\e  North  American  Republics,  the  citizens  ingirc«Ii  Or!" 
of  this  newly  erected  State,  who  had  been,  while  it  was  subject  «*'"»'»<»"• 
to  this  country,  members  of  the  Church  of  England,  were 
anxious  to  obtain  ordination  for  their  clergymen  at  the  hands 
of  the  English  bishops  ;  but  whereas  (to  borrow  the  words  of 
the  preamble  of  24  Geo.  3,  c.  35)  ''  by  the  laws  of  this  realm, 
every  person  who  shall  be  admitted  to  holy  orders  is  to  take 
the  oath  of  allegiance  in  manner  thereby  provided,'*  an  appli- 
cation was  made  to  the  legislature  of  Great  Britain  to  remove 
this  obstacle,  which  produced  the  statute  of  the  24  Geo.  3, 
c.  35  (n),  providing  that, 

["  Whereas  there  are  divers  persons,   subjects   or  citizens  of  m  Geo.  a,  c. 
countries  out  of  his  majesty's  dominions,  inhabiting  and  residing  fh^,^" 'J'ob^ 
within  the  said  countries,  wlio  profess  the  public  worship  of  Almighty  tain  it. 
God  according  to  the  liturgy  of  the  Church  of  England,  and  are 
desirous  that  the  word  of  God  and  the  sacraments  should  continue 
to  be  administered  unto  them  according  to  the  said  liturgy,  by  sub- 
jects or  citizens  of  the  said  countries,  ordained  according  to  the 
form  of  ordination  in  the  Church  of  England;    Be  it  therefore  TbeBUhopof 
enacted,  &c.  that  from  and  after  the  passmg  of  this  act,  it  shall  [lS!J^o^her%i- 
and  may  be  lawful  to  and  for  the  Bishop  of  London  for  the  time  ahop  by  him 
being,  or  any  other  bishop  by  him  to  be  appointed,  to  admit  to  the  nay^admit 
order  of  deacon  or  priest,  for  the  purposes  aforesaid,  persons  being  Aliens  to  the 
subjects  or  citizens  of  countries  out  of  his  majesty  s  dominions,  conorPrieM! 
without  requiring  them  to  take  the  oath  of  allegiance.*' 

[Sect.  2,  *'  That  no  person,  ordained  in  the  manner  hereinbefore  Penom  $o 
provided  only,  shall  be  thereby  enabled  to  exercise  the  office  of  ^^J5jj*ci,"®* 
deacon  or  priest  within  his  majesty's  dominions."  theirOfficcin 

[Sect.  S.  "  That  in  the  letters  testimonial  of  such  orders  there  SiminioM.* 
shall  be  inserted  the  name  of  the  person  so  ordained,  with  the  addi-  The  Name 
tion  of  the  country  whereof  he  is  a  subject  or  citizen,  and  the  fur-  JI?  ^^le**^** 
ther  description  of  his  not  having  taken  the  said  oath  of  allegiance,  Person  or- 
being  exempted  from  the  obligation  of  so  doing  by  virtue  of  this  act."  fnwrtedln*** 

[[Those  subjects  of  the  North  American  Republics  who  fe*stiSoni"i. 
adhered  to  the  doctrine  and  discipline  of  the  Anglican  Church 
were  further  desirous  of  procuring  the  due  consecration  of  their 
bishops,  and  for  some  time  resorted  to  the  Scotch  bishops  for 
this  purpose.     But  in  1786(o)  they  had  again  recourse  to  the 

(n)  [This  act  was  intituled  '*  An  zens  of  Countries  out  of  his  Majesty's 

Act  to  empower  the  Bishop  of  Lon-  Dominions,  without  requiring  them  to 

don  for  the  time  being,  or  any  other  take  the  Oath  of  Allegiance  as  ap- 

Bishop  to  be  by  him  appointed,  to  pointed  by  Law." — Ed.j 
admit  to  the  Order  of  Deacon  or        (o)  [In  October,  1789,  at  Phila- 

Priest  Persons  being  Subjects  or  Citi-  delphia,  nine  articles  were  drawn  up 
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Parliament  of  Great  Britain^  and  obtained  the  S6  Geo.  3^ 
c.  8i(p)i  which  reciting  by  its  preamble^ 

86  Geo.  3,        ["  Whereas,  by  the  laws  of  this  realms  no  person  can  be  conse- 
c.  84.       crated  to  the  office  of  a  bishop  without  the  king's  licence  for  his 
CiiDdidatet     election  to  that  office,  and  the  royal  mandate  under  the  great  seal 
for  Episco-     for  his  confirmation  and  consecration  :  And  whereas  every  person 
conieenitod^  who  shall  be  cousccratcd  to  the  said  office  is  required  to  take  the 
bv  English     oaths  of  allegiance  and  supremacy,  and  also  the  oath  of  due  obe- 
*»»»opt.        dience  to  the  archbishop  :  And  whereas  there  are  divers  persons, 
subjects,  or  citizens  of  countries  out  of  his  majesty's  dominions, 
and  inhabiting  and  residing  within  the  said  countries,  who  profess 
the  public  worship  of  Almighty  God,  according  to  the  principles  of 
the  Church  of  England,  and  who,  in  order  to  provide  a  regular 
succession  of  ministers  for  the  service  of  their  church,  are  desirous 
of  having  certain  of  the  subjects  or  citizens  of  those  countries  con- 
secrated bishops,  according  to  the  form  of  consecration  in  the 
Church  of  England :"  proceeded  to  enact, 
ArchbUhopof      ["  That  from  and  after  the  passing  of  this  act,  it  shall  and 
OTYork'Siih  ^*y  ^®  lawful  to  and  for  the  Archbishop  of  Canterbury,  or  the 
•nch  Biahopi  Archbishop  of  York,  for  the  time  being,  together  with  such  other 
fhink^flMo      bishops  as  they  shall  call  to  their  assistance,  to  consecrate  persons, 
asftbt,  maj     being  subjccts  or  citizens  of  countries  out  of  his  majesty's  domi- 
Forei^Sab-  nious,  bishops,  for  the  purposes  aforesaid,  without  the  king's  licence 

wuhoa/the***  ^^^  ^^®^'  ^^^c'^®*^'  ^^  "^®  royal  mandate,  under  the  great  seal«  for 
King**  Li-      their  confirmation  and  consecration,  and  without  requiring  them  to 
qa?ringThem  ^^^  ^^^  oaths  of  allegiance  and  supremacy,  and  the  oath  of  due 
toiakeOaUu;  obedience  to  the  archbishop  for  the  time  being." 
but  not  with-      [Sect.  2.  '*  That  no  persons  shall  be  consecrated  bishops  in  the 
SaninTw^    manner  herein  provided,  until  the  Archbishop  of  Canterbury,  or  the 
Majeity'i       Archbishop  of  York  for  the  time  being,  shall  have  first  applied  for 
^mVot  per.  ^^^  obtained  his  majesty's  licence,  by  warrant  under  his  royal 
formiDg  the    signet  and  sign  manual,  authorizing  and  empowering  him  to  perform 
Con.ecr.uoD,  ^^^^  cousccration,  and  expressing  the  name  or  names  of  £e  per- 
sons  so  to  be  consecrated,  nor  until  the  said  archbishop  has  been 
fully  ascertained  of  their  sufficiency  in  good  learning,  of  the  sound- 
ness of  their  faith,  and  of  the  purity  of  their  manners." 
NoPenoaiM      [Sect.  3»  "  That  no  person  or  persons  consecrated  to  the  office 
Ae.'therei^'    of  a  bishop  in  the  manner  aforesaid,  nor  any  person  or  persons 
enabled  to      deriving  their  consecration  from  or  under  any  bishop  so  conse- 
OffieelMoVte  Crated,  nor  any  person  or  persons  admitted  to  the  order  of  deacon 
Majeity'f  Do-  or  priest  by  any  bishop  or  bishops  so  consecrated,  or  by  the  sac- 
cessor  or  successors  of  any  bishop  or  bishops  so  consecrated^  shall 

at  a  general  convention  of  the  bishops,  Cleigy,  and  Laity  of  the  Protestant 
clergy,  and  laity  of  the  Church,  which  Episcopal  Church  in  the  United  States 
are  termed  the  "Constitution  of  the  of  America,  &c.  &c."  Published  by 
Protestant  Episcopal  Church  in  the  Sword8,Stanford,  and  Co.,  152,  Broad- 
United  States  of  America."  In  Oc-  way,  New  York,  1838. — Ed.] 
tober,  1832,  fifly-six  canons  were  (p)  [This  act  was  intituled  "  An 
nassed  in  general  convention  at  New  Act  to  empower  the  Archbishop  of 
York,  for  the  govemment  of  the  Canterbury,  or  the  Archbishop  of 
Church ;  six  canons  in  general  con-  York,  for  the  time  beinff,  to  conse- 
ventiou  at  Philadelphia,  in  August,  crate  to  the  Office  of  a  Bianop  Persons 
1835 ;  eleven  canons  at  the  same  being  Subjects  or  Citizens  of  Coun- 
place,  September,  1838.  See  "  Jour-  tries  out  of  his  Majesty's  Dominions.'* 
nal  of  the  Proceedings  of  the  Bishops,  — £o.] 


(n  *oce(»inioiiim(oii»o  «««„ 

1.  ^ '.     """^  "f  'he  person  so  consecnit<>.1   ».->k  ^  iJ^'-  «» "»  «<"« 

well  of  the  country  whereof  l.»  ;.  .  ^     '        .  *"*  "Edition  as  Jr  «i.  Aixh- 

church  in  which  iSirSn.^^K^*  •"^J«<=t  "  citizen,  as  of  the  *"*•'•*«• 

obligation  of  soLngVvirtufoft^acS^^^^^^  ^'^  *« 

fecotlflnh  ?).°f^">  *^  preceding  sketch  of  the  CfiUWll  fit 

officiate  in  England  («).  »y «»  «  *  Vict  c  33,  to 

12.  In  Jerusalem  and  other  Couniriet 

a  special  mission  to  ^e  Q^een  "'of  ttaS  ^  1  ^"^'^'  }^  ^feSi 
communication  to  the  ArchkSp  of  3^""^^?^™':!^  •"£? 
had  m  view  the  conversion  of  £e  JeiS  iSl'-n  2    ^•''■'•^''*?  '""^'"^ 
care  of  such  of  his  own  «,w-^t    •    nf'  .      *"°  *®  spmtual 

to  join  themselves  toX^hSch  so  fr^r^'r'^''*'  7«^'  "7^^ 

Majesty  undertook  to  make  aTLy?h?t^  "»  '«-«>' 

fifteen  thousand  poun^  tow^sXt  oh;^^"^?^"*  ^°?^*^°"  °^  "'*°'"^ 
of  which  ainniinri«„  »!r  .  !;     J  "i**  object,  the  annual  interest 

in  See  tiS  tb^.    V 1  ''""'^!:^  P*""''^^' »  to  1*  P«d  yearly 
to  be  Sd  bv  ,^L^P'?  'r  ^l^g*"**"-  ^i*  *»»»  ''Wch  is  to 

at  5  JruLfem  K'lL'^om^^^^  of  En.lUdand  Inland  ko„..^. 

i?«^i«  J       J  T>    Denominated  alternately  by  the  Crowns  of  Tiii«.Md 

^atoAZ^Jr''"'  *"  Archbishop  hlviJg  tL  aZlute  tir?'r 
nght  of  veto  with  respect  to  those  nominated  by  the  Pru8si«m  "™^- 


buE?]L'h?itpL'S!-^  '"''J^*  t"  ^'^  Archbishop  of  Canter- 
Dury  as  his  metropohtan,  untd  the  local  circumstjiices  of  his 

J^lGn  "^  "^^'^  by  "ect  5 :     mined  on  the  rtadie.  pre^ribed  by 
(r)  rorth.  r.«„„      *  .u     .  ,     Canons   of   this  Chuich.    And 

i»  Ae  aaTJ^'  «  XT  i- u  '*»"?'"»«  «'"»>ed  wish  to  setde  in  any  Con- 
Chm^h  .£.1;  Z^°  ^""""P  °'  '"•  K"*"*^"*  «f  *««  ChoTch,  h/  must 
offid^  T^     ^  "y  P^"  **»    **»»  »  SP«^"1 1-icence  thirefor  from 

Church  deshtute  of  a  Bishop,  situated    tioner  for  at  least  W™J?'1e^ 


*)«.   itm„At^~  n -n —    .'     ,   i  >•'  L*""  account  is  taken  ttom 

u™n.!S^''»  Committee    founded  "  A  Statement  of  Proceedings  «l.t- 

upon  sufficient  evidence  of  his  sound-  ing  to  the  Establishment  of  a^^ol 

^J"  «>«  &th,  and  rf  his  pious  and  ric  of  the  United  Church  of  EnriS 

Zlrihr  r''  I?  ^  •'^'*^*^ '  ?"'  ^^^  >"  Jerusalem :  pubSSed 

nor  nntil  the  Candidate  has  been  ex-  by  authori^."— Ed.]              •«»««« 
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bishopric  shall  be  such  as  to  make  it  expedient,  in  the  opinion 
of  the  bishops  of  that  United  Church,  to  establish  some  other 
relation. 

QHis  spiritual  jurisdiction  will  extend  over  the  English 
clergy  and  congregations,  and  over  those  who  may  join  his 
church  and  place  themselves  under  his  episcopal  authority  in 
Palestine,  and  for  the  present  in  the  rest  of  Syria,  in  Chaldea, 
Egypt,  and  Abyssinia;  such  jurisdiction  being  exercised,  as 
nearly  as  may  be,  according  to  the  laws,  canons,  and  customs 
of  the  Church  of  England ;  the  bishop  having  power  to  frame, 
with  the  consent  of  the  metropolitan,  particular  rules  and 
orders  for  the  peculiar  wants  of  his  people. 
College  «i  CA  college  is  to  be  established  at  Jerusalem,  under  the 

recdvl*^"  '^  bishop,  whose  chaplain  will  be  its  first  principal.     Its  primary 
Dra.e»,  &c.    object  will  bc  the  education  of  Jewish  converts ;  but  the  bishop 
or  orth^os"  will  be  authorized  to  receive  into  it  Druses  and  other  Gentile 
^ndel'ceruta  couverts  ;  and  if  the  fimds  of  the  college  should  be  sufBcieat, 
conditions.     Oriental  Christians  may  be  admitted;  but  clerical  members 
of  the  orthodox  Greek  Church  will  be  received  into  the  col- 
lege, only  with  the  express  consent  of  their  spiritual  superiors, 
and  for  a  subsidiary  purpose.     The  religious  instruction  given 
in  the  college  will  be  in  strict  conformity  with  the  doctrines  of 
the  United  Church  of  England  and  Ireland,  and  under  the 
superintendence  and  direction  of  the  bishop. 
German  Con-      [[Congregations,  consisting  of  Protestants  of  the  German 
S?cicr"i!^.    tongue,  residing  within  the  limits  of  the  bishop's  jurisdiction, 
»«»•  and  willing  to  submit  to  it,  will  be  under  the  care  of  German 

clergymen  ordained  by  him  for  that  purpose,  who  will  officiate 
in  the  German  language,  according  to  the  forms  of  their  national 
liturgy,  compiled  fi-om  the  ancient  liturgies,  agreeing  in  all 
points  of  doctrine  with  the  liturgy  of  tlie  English  Church,  and 
sanctioned  by  the  bishop  with  consent  of  the  metropolitan,  for 
the  special  use  of  those  congregations  ;  such  liturgy  to  be  used 
in  the  German  language  only.  Germans  intended  for  the 
charge  of  such  congregations  are  to  be  ordained  according  to 
the  ritual  of  the  English  Church,  and  to  sign  the  articles  of 
that  church :  and  in  order  that  they  may  not  be  disqualified  by 
the  laws  of  Germany  firom  officiating  to  German  congregations, 
they  are,  before  ordination,  to  exhibit  to  the  bishop  a  certificate 
conreuion  of  ^^  ^^^^^  having  subscribed,  before  some  competent  authority, 
Aocsbarg.      thc  Confcssiou  of  Augsburg  (t). 

Rite  or  Con.       [IThe  rite  of  confirmation  will  be  administered  by  the  bishop 
tirm.iion.      ^^  '^^  catechumcus  of  the  German  congregations  according  to 
the  form  used  in  the  English  Church. 

[[The  statute  passed  to  forward  this  object,  recited  the  pre- 
amble of  S6  Geo..  3,  c.  84,  and  declaring  it  expedient  to  enlarge 
its  powers,  enacted, 
5 Vict. c. 6.      ["That  it  shall  and  may  be  lawful  to  and  for  the  Archbishop  of 
Archbtohopi    Canterbury  or  the  Archbishop  of  York  for  the  time  l)ein^,  together 
of  ctntcr-      with  such  Other  bishops  as  they  shall  call  to  their  assistance,  to 
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consecrate  British  subjects,  or  the  subjects  or  citizens  of  any  foreign  5  Vici.  c.  c. 
kingdom  or  state,  to  be  bishops  in  any  foreign  country,  whether  bury  and 
such  foreign  subjects  or  citizens  be  or  be  not  subjects  or  citizens  of  ^,n'jji**;*® 
the  country  in  wnich  they  are  to  act,  and  without  the  queen's  licence  ForeiKB  bi- 
for  their  election,  or  the  royal  mandate  under  the  great  seal  for  their  *^^^ 
confirmation  and  consecration,  and  without  requiring  such  of  them 
as  may  be  subjects  or  citizens  of  any  foreign  kingdom  or  state  to 
take  the  oaths  of  allegiance  and  supremacy,  and  the  oath  of  due 
obedience  to  the  archbishop  for  the  time  being." 

[Sect.  2.   "That  such  bishop  or  bishops  so  consecrated  may  TkeirJuri«. 
exercise,  within  such  limits  as  may  from  time  to  time  be  assiffned  Membcn^or 
for  that  purpose  in  such  foreign  countries  by  her  Majesty,  spiritual  the  English 
jurisdiction  over  the  ministers  of  British  congregations  of  the  united  ^^^^ 
church  of  England  and  Ireland,  and  over  such  other  Protestant 
coninr^ations  as  may  be  desirous  of  placing  themselves  under  his 
or  Uieir  authority.'* 

[Sect.  3.  "  That  no  person  shall  be  consecrated  a  bishop  in  the  Licence  from 
manner  herein  providea  until  the  Archbishop  of  Canterbury,  or  the  li*obuinJd*** 
Archbishop  of  York  for  the  time  being,  shall  have  first  applied  for  preTions  to 
and  shall  have  obtained  her  Majesty's  licence,  by  warrant  under  ^"■"""*>"* 
her  royal  signet  and  sign  manual,  authorizing  and  empowering  him 
to  perform  such  consecration,  and  expressing  the  name  of  the  per- 
son so  to  be  consecrated,  nor  until  the  said  archbishop  has  been 
fully  ascertained  of  the  sufficiency  of  such  person  in  good  learning, 
of  the  soundness  of  his  faith,  and  of  the  purity  of  his  manners." 

[Sect.  4.  '*  That  no  person  consecrated  to  the  office  of  a  bishop  ReMricUon 
in  the  manner  aforesaid,  nor  any  person  deriving  his  consecration  ^^"^  ^' 
from  or  under  any  bishop  so  consecrated,  nor  any  person  admitted  enfftc.  in 
to  the  order  of  deacon  or  priest  by  any  bishop  or  bishops  so  con-  ^R**"**- 
secrated,  or  by  the  successor  or  successors  of  any  bishop  or  bishops 
so  consecrated,  shall  be  thereby  enabled  to  exercise  his  office  within 
her  Majesty's  dominions  in  England  or  Ireland,  otherwise  than 
according  to  the  provisions  of  an  act  of  the  third  and  fourth  years 
of  her  present  Majesty  (ti)." 

[Sect.  5.  ''  That  the  archbishop  who  so  consecrates  shall  give  to  CeniScjiie  of 
the  person  consecrated  a  certificate  under  his  hand  and  seu,  con-  Ai^chbbhop. 
tainmg  the  name  of  the  country  whereof  he  is  a  subject  or  citizen, 
and  the  name  of  the  church  in  which  he  is  appointed  bishop ;  and 
in  case  of  such  person  being  the  subject  or  citizen  of  any  foreign 
kinedom  or  state,  then  such  certificate  shall  further  mention,  that 
he  has  not  taken  the  said  oaths^  he  being  exempted  by  virtue  of 
this  act  from  taking  them." 

[[The  licence  for  consecration  was  as  follows : — 

["  Victoria^  by  the  grace  of  God  Queen  of  the  United  Kingdom  of  porm  or  Li- 
Great  Britain  and  Ireland,  Defender  of  the  Faith,  Sjrc.  ^c.  ^c,  To  the  JfJJ,7j;',\,^„ 
mott  reverend  Father  in  God,  fVilHam,  by  Divine  Praddence  Lord  Arch--    **""*^'*  **"* 
bithop  of  Canterbury,  Primate  of  ail  England  and  Metropciitan,  greeting. 
Whereas  by  an  act  passed  in  the  fifth  of  our  reign^  intituled 'An  Act  to 
amend  an  Act  made  in  the  Ttoenty-sixth  Year  of  the  reign  of  His  Majesty 

(0  [See  note  to  the  Life  of  Orabe,  under  an  Episcopalian  Government. 

Biographia  Britannica,  1766,  vol.  vii.,  — Ed.] 

for  a  plan  for  uniting  all  the  Pro-  (u)  [Fufe  nipra,ipAl6fff.'\ 
testant  Churches  of  the  Continent 
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Archbbhop 
of  Ganter- 
bary  empow- 
ered to  con- 
Merate  Rev. 
M*  B«  Alex* 
ander  Biahop 
of  Jeniialein. 


Limit  of  hia 
JariadictioD. 


King  George  the  Third,  intituled  *•'  An  Act  to  emparver  the  ArMiskop 
of  Canterbury  or  the  Archbishop  of  York  for  the  time  being  to  ctmsecrate 
to  the  Office  of  a  Bishop  Persons  being  Subjects  or  Citizens  rf  Countria 
out  of  His  Majesty  s  Dominions"'  it  was,  amongst  other  things,  enacledj 
that  it  should  and  might  be  lawful  for  the  Archbishop  of  Canterbury  or 
the  Archbishop  of  York  for  the  time  being,  together  toith  such  other 
bishops  as  they  should  call  to  their  assistance,  to  consecrate  British  mbfects, 
or  the  subjects  or  citizens  of  any  foreign  kingdom  or  state,  to  be  bukops 
in  any  foreign  country,  whether  such  foreign  subjects  or  citizens  be  or  be 
not  subjects  or  citizens  of  the  country  in  which  they  are  to  act,  end 
without  the  queen's  licence  for  their  election,  or  the  royal  mandate  under 
the  great  seal  for  their  confirmation  and  consecration,  and  witiout 
requiring  such  of  them 'as  may  be  subjects  or  citizens  rf  any  foreign 
kingdom  or  state  to  take  the  oaths  of  allegiance  and  supremacy  and  the 
oath  of  due  obedience  to  the  archbishop  for  the  time  being. 

["  And  whereat  it  is  by  the  said  act  further  enacted,  that  suck  bitiop 
or  bishops  so  consecrated  may  exercise^  within  such  limits  as  may  from  time 
to  time  be  assigned  for  that  purpose  in  such  foreign  countries  by  us,  spi- 
ritual jurisdiction  over  the  ministers  of  British  congregations  of  the 
united  church  of  England  and  Ireland,  and  over  such  other  Protestant 
congregations  as  may  be  desirous  of  placing  themselves  under  his  or  their 
authority, 

[**  And  whereas  it  is  by  the  said  act  provided,  that  no  person  should 
be  consecrated  a  bishop  in  the  manner  therein  provided  until  the  Arch" 
bishop  of  Canterbury  or  the  Archbishop  of  York  for  the  time  being  should 
have  first  first  applied  for  and  should  have  obtained  our  licence^  by  war' 
rant  under  the  royal  signet  and  sign  manual,  authorizing  and  empaaering 
him  to  perform  such  consecration,  and  expressing  the  name  of  the  person 
so  to  be  consecrated,  nor  until  the  said  archbishop  has  been  fully  ascer- 
tained  of  the  sufficiency  of  such  person  in  good  learning,  of  the  soundneu 
of  his  faith,  and  of  the  purity  of  his  manners, 

["  And  whereas  you,  the  said  William,  Archbishop  of  Canterbmry^ 
have  humbly  applied  to  us  for  our  licence,  by  warrant  under  our  royal 
signet  and  sign  manual,  authorizing  and  empowering  you  to  consecrate 
the  Reverend  Michael  Solomon  Alexander  {Clerk),  a  British  subject ^  to 
be  bishop  of  the  United  Church  of  England  and  Ireland  in  Jerusalem, 
you  having  certified  to  vs  that  you  had  fully  ascertained  the  suffi- 
ciency of  the  said  Michael  Solomon  Alexander  in  good  learning,  the 
soundness  of  his  faith,  and  the  purity  of  his  manners,  and  praying  that 
we  would  be  graciously  pleased  to  assign  Syria,  Chaldea,  Egypt,  and 
Abyssinia,  as  the  limit  within  which  the  said  Michael  Solomon  Alexander 
might  exercise  spiritual  jurisdiction  aver  the  ministers  of  British  con- 
gregations  rf  the  United  Church  of  England  and  Ireland^  and  over 
such  other  Protestant  congregations  as  may  be  desirous  of  placing  tkem* 
selves  under  his  authority,  subject  to  such  alterations  in  respect  to  the 
limits  of  the  jurisdiction  so  to  be  exercised  as  may  hereafter  be  mask  by 
our  authority. 

S"  Now  it  is  our  royal  will  and  pleasure,and  we  do  by  this  our  Bcemee 
er  our  royal  signet  and  sign  manual,  authorize  and  empower  you^  the 
said  archbishop,  to  consecrate  the  said  Michael  Solomon  Alexander  to 
be  bishop  of  the  United  Church  of  England  and  Ireland  m  Jerumdem. 
And  we  are  graciously  pleased  to  assign  SyriOf  ChaUka,  Egypt,  and 
Abyssinia,  as  the  Umit  within  which  the  sad  MichadSohmonAlexmndar 
may  exercise  spiritual  jurisdiction  pursuant  to  the  said  ocf ,  st^bjtct 
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tkekii  to  tuck  alteraiunu  in  the  said  limii  as  we  from  time  to  time  may 
be  pieased  to  assign. 

[''  GtPtfit  at  our  Court  ai  Buckingham  Palace^  the  sixth  daj/  of 
Nofoembert  1841,  in  the^fth  year  of  our  reign* 

By  Her  Majesty's  command^    Aberpbem  (x),'' 


^Xbggggg 


[[3.  Churches  and  Chaplains  attached  to  Consulships, 

SThe  6  Geo.4yC.87,  which  reeulates  the  payments  of  salaries 
allowances  to  British  consuls  at  foreign  ports,  and  the  dis-* 
bursements  at  such  ports  for  certain  public  purposes,  contains 
various  provisions  relating  to  churches  and  chaplains  attached 
to  consulships^  for  by  this  act  the  whole  management  of  the 
funds  and  the  regulation  of  the  expenditure  is  under  the  con- 
trol of  the  consul,  and  not  of  the  ambassador;  and  by  a  strange 
anomaly,  in  those  foreign  courts  where  there  is  an  ambassador 
and  not  a  consul,  (e.^.  Berlin,  Dresden,  &c.,)  there  is  no  legis- 
lative provision  for  any  chaplain  at  all. 

[Sect.  10.  "  *  And  whereas  churches  and  chapels  for  the  per-   6  Geo.  4, 
formance  of  divine  service^  according  to  the  rites  and  ceremonies      c  87. 
of  the  united  church  of  England  and  Ireland,  or  of  the  church  of 
Scotland,  have  been  erected,  and  proper  grounds  have  been  appro* 
priated  and  set  apart  for  the  interment  of  the  dead,  in  divers  foreign 
ports  and  places,  and  chaplains  have  been  appointed  for  the  per- 
formance of  divine  service  in  the  said  churches  and  chapels,  and 
are  now  resident  in  such  foreign  ports  and  places ;  (then  declaring 
the  expediency  of  encouraging    this  practice,    it  enacts)   That  ProvMonfor 
at  any   foreign  port  or  place  in  which  a  chaplain  is  now,  or  chSrehei!&c. 
shall  at  any  future    time  be,    resident  and  regularly  employed  in  Foreini 
in  the  celebration  of  divine  service,   according  to  the  rites  and  cbapiaio  ap! 
ceremonies  of  the  united  church  of  England  and  Ireland,  or  of  i^'°^^!C<>'>* 
the  Church  of  Scotland,  and  maintained  by  any  voluntary  sub-  Svanc? a 
scription  or  rate,  levied  among  or  upon  his  majesty's  subjects  S|*£^^ 
resorting  to  or  residing  at  such  mreign  port  or  place,  or  by  any  rate  rabMriblMi. 
or  duty  levied  under  the  authority  of  any  of  the  acts  hereinafter 
repealed,  it  shall  and  may  be  lawful  for  any  consul-general  or  con- 
sul, in  obedience  to  any  order  for  that  purpose  i8sued  by  his  majesty 
through  one  of  his  principal  secretaries  of  state,  to  advance  and  pay 
from  time  to  time,  for  and  towards  the  maintenance  and  support  of 
any  such  chaplain  as  aforesaid,  or  for  and  towards  defraying  the 
expenses  incident  to  the  due  celebration  of  divine  service  in  any 
such  churches  and  chapels,  or  for  and  towards  the  maintaining  any 
such  burial  grounds  as  aforesaid,  or  for  and  towards  the  interment 
of  any  of  his  majesty's  subjects  in  any  such  burial  grounds,  any  sum 
or  sums  of  money,  not  exceeding  in  any  one  year  the  amount  of  the 
sum  or  sums  of  money,  which  during  that  year  may  have  been  raised 


(jr)  [The  reader  should  further  con- 
sult on  the  subiect  of  the  bishopric  at 
Jeruselein,  "  A  Statement,  by  autho- 
rity, &c.  &c.,"  a  pamphlet  by  Dr. 
Hook,  rector  of  Leeds,  and  a  very 
learned  and  able  letter  b^  Mr.  James 
Hope,  ChanceUor  gf  Salisbury.    The 


Archbishop  of  Canterburv  wrote  a  let- 
ter commendatory,  which  was  trans- 
lated into  Greek,  to  the  *<  Bishops  of 
the  Ancient  and  Apostolic  Churehes 
in  Syria,"  and  the  King  of  Fruitia 
published  a  statement  to  his  subjects 
m  Germany.—- £d.] 
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at  such  port  or  place  for  the  said  several  purposes  or  any  of  them, 
by  any  such  voluntary  subscription  or  rate  as  aforesaid ;  and  every 
such  consul-general  or  consul  shall,  once  in  each  year,  transmit  to 
one  of  his  majesty's  principal  secretaries  of  state  an  account,  made 
up  to  the  thirty-first  day  of  December  in  the  year  next  preceding, 
of  all  the  sums  of  money  actually  raised  at  any  such  port  or  place 
as  aforesaid,  for  the  several  purposes  aforesaid,  or  any  of  them,  by 
any  such  voluntary  subscription  or  rate  as  aforesaid,  and  of  all  sums 
of  money  by  him  actually  paid  and  expended  for  such  purposes,  or 
any  of  them,  in  obedience  to  any  such  orders  as  aforesaid,  and  which 
accounts  shall  by  such  principal  secretary  of  state  be  transmitted  to 
the  lord  high  treasurer,  or  the  commissioners  of  his  majesty's  trea- 
sury of  the  united  kingdom  of  Great  Britain  and  Ireland,  for  the  time 
being,  who  shall  give  to  any  such  consul-general  or  consul  as  afore- 
said credit  for  all  sums  of  money  not  exceeding  the  amount  afore- 
said, by  them  disbursed  and  expended  in  pursuance  of  any  such 
order  as  aforesaid,  for  the  purposes  before  mentioned,  or  any  of 
them.'* 

(Sect.  1 1.  **That  in  case  any  of  his  majesty's  subjects  shall  by 
untary  subscriptions  among  themselves  raise  and  contribute  such 
a  sum  of  money  as  shall  be  requisite  for  defraying  one-half  part  of 
the  expense  of  erecting,  purchasing  or  hiring  any  church  or  chapel 
or  building,  to  be  appropriated  for  the  celebration  of  divine  service 
according  to  the  rites  and  ceremonies  of  the  united  church  of  England 
and  Ireland,  or  of  the  church  of  Scotland,  or  for  defraying  one-half 
part  of  the  expense  of  erecting,  purchasing  or  hiring  any  building 
to  be  used  as  a  hospital  for  the  reception  of  his  majesty's  subjecti, 
or  for  defraying  one-half  of  the  expense  of  purchasins  or  hiring 
any  ground  to  be  used  as  a  place  of  interment  for  his  majesty's  sub- 
jects at  any  foreign  port  or  place  wherein  any  consul-general  or 
consul  appointed  by  his  majesty  shall  be  resident,  then  and  in  any 
such  case  it  shall  and  may  be  lawful  for  such  consul-general  or 
consul,  in  obedience  to  any  order  to  be  for  that  purpose  issued  by 
his  majesty  through  one  of  his  principal  secretaries  of  state,  to  ad- 
vance and  pay,  for  and  towards  the  purposes  aforesaid,  or  any  of 
them,  any  sum  or  sums  of  money  not  exceedinff  in  the  whole  in  any 
one  year  the  amount  of  the  money  raised  in  Mat  year  by  any  such 
voluntary  contribution  as  aforesaid;  and  every  such  consul-general 
or  consul  as  aforesaid,  shall  in  like  manner  once  in  every  year 
transmit  to  one  of  his  majesty's  principal  secretaries  of  state  an 
account,  made  up  to  the  thirty-first  day  of  December  in  the  year 
next  preceding,  of  all  the  sums  of  money  actually  raised  at  any  such 
port  or  place  as  aforesaid,  for  the  several  purposes  aforesaid,  or  any 
of  them,  by  any  such  voluntary  subscription  as  aforesaid,  and  of  all 
sums  of  money  by  him  actually  paid  and  expended  for  such  pur- 
poses or  any  of  them,  in  obedience  to  any  such  orders  as  aforesaid, 
and  which  accounts  shall  by  such  principal  secretary  of  state  be 
transmitted  to  the  lord  high  treasurer,  or  to  the  lords  commissioners 
of  his  majesty's  treasury,  for  the  time  being,  who  shall  give  to  such 
consuls-general  or  consuls  credit  for  all  sums  of  money  not  ex- 
ceeding the  amount  aforesaid,  by  him  disbursed  and  expended  in 
pursuance  of  any  such  order  as  aforesaid,  for  the  purposes  before 
mentioned  or  any  of  them." 

[Sect.  12.  "  Provided  always,  that  no  such  order  shall  be  issued 


as  aforesaid  through  any  of  his  majesty's  principal  secretaries  of  <0e<».4,fesr« 
state,  authorizing  we  expenditure  of  money  for  tne  erection,  pur*  «>  i>«  <"< 
chase  or  hiring  of  any  such  new  church  or  chapel  or  hospital  as  ^     "   ' 
aforesaid,  or  £>r  the  purchase  or  hiring  of  any  such  new  burial 
ground  as  aforesaid,  unless  and  until  such  consul-general  or  consul 
shall  first  have  transmitted  to  his  majesty,  through  one  of  his 
majesty's  principal  secretaries  of  state,  the  plan  of  such  intended 
church  or  chapel,  hospital  or  burial  ground,  with  an  estimate,  upon 
the  oath  of  some  one  or  more  competent  person  or  persons,  stating 
the  probable  expense  of  and  incident  to  the  erection,  purchase  or 
hiring  of  any  such  church,  chapel,  hospital  or  burying  ground  as 
aforesaid,  and  unless  and  until  his  majesty  shall  have  signified, 
through  one  of  his  said  principal  secretaries  of  state,  his  approbation 
of  the  said  plan  and  estimate :  provided  also,  that  no  money  shall  Proviao  m 
actually  be  disbursed  by  any  such  consul-general  or  consul  as  DitbamBeDi 
aforesaid,  for  any  of  the  purposes  aforesaid,  unless  and  until  the  ^J^**^  ^y 
money  to  be  raised  by  any  such  voluntary  subscription  as  aforesaid     "^ 
be  actually  paid  up  and  invested  in  some  public  or  other  sufficient 
security,  in  the  joint  names  of  such  consul-general  or  consuls  and 
two  trustees  appointed  for  that  purpose  by  the  persons  subscribing 
the  same,  or  unless  and  until  two  or  more  of  such  subscribers  shall 
enter  into  good  and  sufficient  security  to  his  majesty,  by  bond  or 
otherwise,  that  the  amount  of  such  subscriptions  shall  actually  be 
paid  for  the  purposes  aforesaid,  by  a  certain  day  to  be  specified  in 
every  such  bond  or  security,  and  which  bond  or  security  shall  be 
preserved  in  the  office  of  such  consul-general  or  consul,  and  shall 
by  him  be  cancelled  and  delivered  back  to  the  parties  entering  into 
the  same,  their  heirs,  executors  or  administrators,  when  and  so  soon 
as  the  condition  thereof  shall  be  fully  performed  and  satisfied." 

[Sect.  18.  *'  Provided  also,  that  the  whole  salary  of  any  chaplain  Saitriea  to 
heretofore  appointed  or  to  be  appointed  to  officiate  in  any  church  ^'^eJ!^  '^ 
or  chapel  in  any  foreign  port  or  place  in  Europe,  shall  not  exceed  Sam*  ^<r«io 
in  the  whole  five  hundred  pounas  by  the  year ;  or  in  any  foreign  "*"'  *^°*'' 
port  or  place  not  in  Europe,  eight  hundred  pounds  by  the  year : 
provided  also,  that  all  sucn  chaplains  shall  be  appointed  to  officiate 
as  aforesaid,  by  his  majesty,  through  one  of  his  principal  secretaries 
of  state,  and  shall  hold  such  their  offices  for  and  during  his  majesty's 
pleasure,  and  no  longer." 

[Sect.  14.  "  That  all  consuls-general  and  consuls  appointed  by  Rcmuiioiit 
his  niaiesty  to  reside  and  beinff  resident  at  any  foreign  port  or  place  SsJJjcribSt 
wherein  any  such  church  or  chapel,  or  other  place  appropriated  for  to  ChoRhet, 
the  celebration  of  divine  worship,  or  hospital,  or  any  such  burial  c*»P«*»»*«» 
ground  as  aforesaid,  hath  heretofore  been  or  shall  hereafter  be 
erected,  purchased  or  hired,  by  the  aid  of  any  voluntary  subscription 
or  rates  collected  by  or  imposed  upon  his  majesty's  subjects,  or 
some  person  or  persons  for  that  purpose  duly  authorized  by  any 
writing  under  the  hand  and  seal  of  any  such  consul-general  or 
consul,  shall,  once  at  the  least  in  every  year,  and  more  frequently 
if  occasion  shall  require,  by  public  advertisement,  or  in  such  other 
manner  as  may  be  best  adapted  for  insuring  publicity,  convene  and 
summon  a  meeting  of  all  ni«  majesty's  subjects  residing  at  such 
foreign  port  or  place  as  aforesaid,  to  be  holden  at  the  public  office 
of  such  consul-general  or  consul,  at  some  time,  not  more  than  four- 
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6  Geo.  4.  c8r.  teen  days  nor  less  than  seven  days  next  after  the  publication  of  any 
such  summons ;  and  it  shall  and  may  be  lawful  for  all  his  majesty's 
subjects  residing  or  being  at  any  such  foreign  port  or  place  as  aforesaid, 
at  the  time  of  any  such  meeting,  and  who  shall  have  subscribed  any 
sum  or  sums  of  money  not  less  than  twenty  pounds  in  the  wbole, 
nor  less  than  three  pounds  by  the  year,  for  or  towards  the  purposes 
before  mentioned  or  any  of  them,  and  have  paid  up  the  amount  of 
such  their  subscriptions,  to  be  present  and  vote  at  any  such  meetings; 
and  such  consuls-general  or  consuls  shall  preside  at  all  such  meet- 
ings ;  and  in  the  event  of  the  absence  of  any  such  consuls-general 
or  consuls,  the  subscribers  present  at  any  such  meeting  shall,  before 
proceeding  to  the  despatch  of  business,  nominate  one  of  their  num- 
ber to  preside  at  such  meeting  ;  and  all  questions  proposed  by  the 
consul-general,  consul  or  person  so  nominated  as  aforesaid  to  pre- 
side  in  his  absence,  to  any  such  meeting,  shall  be  decided  by  the 
votes  of  the  majority  in  number  of  the  persons  attending  and  being 
present  thereat :  and  in  the  event  of  the  number  of  such  votes  being 
equally  divided,  the  consul-general,  consul  or  person  so  presiding 
in  his  absence,  shall  give  a  casting  vote.*' 
General  [Sect.  15.  "  That  it  shall  and  may  be  lawful  for  any  such  general 

j^^^bi^h'"**^  meeting  as  aforesaid,  to  make  and  establish,  and  from  time  to  time, 
Ruics'rorMa-  as  occasiou  may  require,  to  revoke,  alter  and  render  such  general 
ch^^rche"/  &c   ^"^^^»  ordcrs  and  regulations,  as  may  appear  to  them  to  be  necessary 
>abjeci  to    '  for  the  due  and  proper  use  and  management  of  such  churches,  cha- 
GoMoi%h'o    P^^^>  hospitals  and  burial  grounds  as  aforesaid,  or  for  the  proper 
shall  tranimit  coutroul  ovcr  and  expenditure  of  the  money  raised  by  any  such 
MiOctiyVip-  subscription  as  aforesaid,  or  otherwise  in  relation  to  the  matters 
probation.      aforcsaid,   as  may  be  necessary  for  carrying  into  execution  the 
objects  of  this  act,  so  far  as  relates  to  those  matters,  or  any  of  them; 
provided  always,  that  no  such  rule,  order  or  regulation  as  aforesaid 
shall  be  of  any  force  or  effect,  unless  or  until  the  same  shall  be 
sanctioned  and  approved  by  the  consul-general  or  consul  for  the 
time  being,  appointed  by  his  majesty  to  reside  and  actually  resident 
at  such  foreign  port  or  place ;  and  provided  also,  that  the  same 
shall,  by  such  consul-general  or  consul,  be  transmitted  by  the  first 
convenient  opportunity  for  his  majesty's  approbation  ;  and  that  it 
shall  and  may  be  lawful  for  his  majesty,  by  any  order  to  be  by  him 
issued  through  one  of  his  principal  secretaries  of  state,  either  to 
confirm  or  disallow  any  such  rules,  orders  and  regulations,  either 
in  the  whole  or  in  part,  and  to  make  such  amendments  and  altera- 
tions in  or  additions  to  the  same,  or  any  of  them,  as  to  his  majesty 
shall  seem  meet,  or  to  suspend  for  any  period  of  time  the  execution 
thereof,  or  any  of  them^  or  otherwise  to  direct  or  prevent  the  exe- 
cution thereof,  or  any  of  them,  in  such  manner  as  to  his  mijesty 
HtaMajetij's  shall  sccm  meet;  and  all  orders  so  to  be  issued  by  his  majesty,  in 
to  be  recoSed  ^^l*'*o"  ^^  the  matters  aforesaid,  through  one  of  his  principal  secre- 
in  Con&ar«      tarics  of  state,  shall  be  recorded  in  the  ofBce  of  the  said  consul- 
uffice.  general  or  consul  at  the  foreign  port  or  place  to  which  the  same 

may  refer,  and  shall  be  of  full  force,  effect  and  authority  upon  and 
over  all  his  majesty's  subjects  there  resident." 

[[As  to  marriages  by  chaplains  in  ambassadors'  houses,  see 

title  9?arr(ao:e  Slttff^  vol.  ii.  p.  433  oa.— Ed.;] 
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uON  the  30th  of  May,  1818^  the  crown  was  empowered  by  act  Date  oi 
of  parliament  to  appoint  certain  commissioners  to  examine  into  bSi^h 
the  state  of  the  parishes  and  extra-parochial  places  in  the  ^^^ 
metropolis  and  its  vicinity^  and  other  parts  of  England  and 
Wales,  and  to  ascertain  in  which  additional  churches  and  cha- 
pels were  most  required,  and  the  most  effectual  means  of  pro- 
viding such  accommodation.    The  commissioners  were  made  a 
body  corporate  by  the  title  of  *'  His  Majesty's  Commissioners 
for  Building  New  Churches.'*    Their  service  was  originally 
limited  to  ten  years ;  but  a  series  of  acts  of  parliament  have 
from  time  to  time  continued  their  duration  for  the  same  period. 
They  have  power  to  appoint  a  secretary  and  a  clerk,  to  employ  Power  or  the 
surveyors  and  other  persons  to  make  plans,  &c.  and  to  pay  2;|""**"*^"" 
them  salaries.    The  crown  is  also  empowered  to  fill  up  any 
vacancies  in  their  number,  however  occasioned,  and  the  lords 
of  the  treasury  to  issue,  under  certain  conditions,  exchequer 
bills  to  a  certain  amount,  for  the  furtherance  of  the  objects  of 
these  Acts.     They  are  invested  with  large  powers  as  to  the 
consolidation  and  division  of  parishes,  and  the  creation  of 
distinct  ecclesiastical  districts,  composed  out  of  isolated  por- 
tions or  distant  extremities  of  old  parishes  or  extra-parochial    . 
places.    They  were  also  empowered  to  legalize  the  letting  of 
pews  for  the  payment  of  the  minister,  &c«     And  inasmuch  as, 
m  this  as  well  as  in  other  respects,  the  Chiirch-Building  Acts 
constitute  a  totally  distinct  and  peculiar  system  of  ecclesiastical 
law,  it  seemed  a  more  convenient  arrangement  to  insert  them 
in  the  Appendix  than  to  incorporate  them  with  the  ordinary 
and  general  law.     Some  exceptions  have  been  made  to  this 

[ilan  in  the  instances  of  Church  Seats,  Churchwardens,  Chapels 
icensed  for  Manriages,  &c.  (n),  the  law  upon  which,  as  governed 
by  these  statutes,  will  be  found  under  those  titles ;  but  generally 
for  any  question  relating  to  churches  built  or  to  be  built  under 
these  Acts,  the  reader  is  referred  to  the  Appendix. 

[[The  last  Church  Building  Act  was  the  3  &  4  Vict.  c.  60,  chorch- 
which  recites  68  Geo.  3,  c.  45 ;  59  Geo.  3,  c.  134  j  8  Geo.  4,  J^J."*"' 
c.  72 ;  5  Geo.  4,  c.  103;  7  &  8  Geo.  4,  c.  72;  1  &  2  Will.  4, 
C.385  2&3Will.4,  c.61;  7  Will.4&  1  Vict. c.  107;  2&3 
Vict.  c.  49.    The  twentieth  section  of  the  3  &  4  Vict.  c.  60, 
enacts  as  follows :  "  That  it  shall  be  lawful  for  the  said  com-»  commiuioo- 
missioners,  and  they  are  hereby  authorized,  if  they  think  rnyTb^cMn 
proper,  io  defray  the  law  costs  and  other  incidental  expenses  Slt^'^The 
of  amending  or  consolidating  the  hereinbefore  recited  acts  and  redtcd  Acti 

°  °  anil  thif  Act. 

(n)  [See  also  vol.  i.  p.  306  c,  for    tical  courts  on  the  provisioifii  of  the 
some  notice  of  decisions  in  ecclesias-    Chtirch-BuildiAg  Acts.] 
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this  act|  out  of  any  money  in  their  hands  arising  out  of  ex- 
chequer bills  issued  to  them  under  the  profisions  of  the  herein- 
before recited  acts  of  the  fifty-eighth  year  of  the  retgn  of  his 
late  majesty  King  George  the  Third  and  of  the  fifth  year  of  the 
reign  of  his  late  majesty  King  George  the  Fourth,  or  either  of 

them."— Ed.^ 


CleUt  of  tbt  VAri0Jft— See  V«ri»|^  0tUtlL 
tiriuntUM— See  jmonMt€vit§. 


In  oases  of  any  habitual  distemper  of  the  mind,  whereby  the 
incumbent  is  rendered  incapable  of  the  administration  of  his 
cure,  such  as  fren«y«  lunacyi  and  the  like,  the  laws  of  the 
church  have  provided  coadjutors.  Of  these  there  are  many 
instances  in  the  ecclesiastical  records,  both  before  and  since 
the  Reformation ;  and  we  find  them  given  generally  to  pan>* 
cbial  minister!  (as  most  numerous),  but  sometimes  also  to 
deans,  archdeacons,  prebendaries,  and  the  like ;  and  no  doubt 
[  430  ]  they  may  be  given  in  such  circumstances,  at  the  discretion  of 
the  ordinary,  to  any  ecclesiastical  person  having  ecclesiastical 
cure  and  revenue  (o),  In  die  decretal  of  Gregory,  a  coadjutor 
is  directed  to  be  given  to  a  rector  afflicted  with  leprosv ;  also 
to  an  archdeacon*  who  from  a  paralytic  complaint  had  loit  the 
use  of  9peech  (p). 

The  powers  conveyed  at  first,  in  general  terms,  the  office  of 
a  coadjutor,  and  then^  in  particular,  the  looking  after  the  cure, 
and  receiving  of  the  profits,  and  the  discharging  of  the  btt^ 
thens)  with  an  obligation  to  be  accountable  4o  the  ordinary 
when  called  upout  But  the  article  of  looking  after  the  cure 
aeemeth  to  be  a  late  clause;  there  being  no  more  in  the  ancient 
appointments  of  this  kind,  even  since  the  Reformation,  than 
the  administration  of  the  revenues;  which  therefore  exactly 
answers  to  the  powers  which  were  given  to  the  coadjutors  ci 
bishops,  who  were  appointed  only  to  take  care  of  the  tempo- 
raldes.  And  as  there,  the  spiritual  p^rt  was  committed  by  the 
'  metropolitan  to  a  bishop  sunragan ;  so  here  it  was  committed 
by  the  diocesan  to  a  curate  duly  licensed.  Not  but  the  office 
of  coadjutor  to  an  incumbent  was  always  committed  to  a  olefgy^ 
man  i  who  therefore,  if  not  engaged  in  another  cure,  might  be 
content  to  take  upon  him  the  spiritual  part  also,  and  have  it 
accordingly  committed  to  him  by  the  bishop :  but  this  was  no 

(o)  Gibs.  901.  (p)  X.  8, 6,  6.   See  title  Sdlay. 


Coabiutor*  4S0 

part  of  the  oiBce  of  a  coadjutor,  as  such ;  which,  in  the  case  of 
presbyters  as  well  as  bishops,  did  anciently  relate  to  the 
temporalties  only  (9). 

In  the  reign  of  Elizabeth,  the  Court  of  Wards  had  com- 
mitted the  person  and  revenues  of  a  lunatic  incumbent,  to 
a  layman  who  was  his  near  relation.  Against  this.  Arch- 
bishop Whitgift  objected,  as  an  encroachment  upon  the  ec- 
clesiastical jurisdiction ;  and  proved  the  charge  by  divers 
testimonies  out  of  the  records  of  Canterbury  and  London ; 
whereby  it  appeared,  that  this  had  always  been  a  care  belong- 
ing to  the  governors  of  the  church.  And  the  person  to  whom 
the  custody  had  been  committed,  being  cited  to  answer  the 
allegations  of  the  archbishop,  and  alleging  nothing  to  the  con- 
trary, the  court  thereupon  made  the  following  declaration  : — 
^'  This  court  hath  not  any  power  or  jurisdiction,  to  inter- 
meddle or  commit  the  spiritual  or  ecclesiastical  livings  or 
possessions  of  any  spiritual  person  that  is  lunatic  or  non  [  ^1  J 
compos  mentis;  but  the  same  resteth  in  the  ecclesiastical 
magistrates,  to  appoint  and  dispose,  as  formerly  hath  been 
accustomed.  But  for  his  moveable  goods,  and  temporal  pos- 
sessions, the  court  will  further  consider  thereof,  and  give  such 
order  as  therein  shall  appertain."  In  pursuance  of  which 
declaration,  the  archbishop  committed  the  administration  of 
the  spiritual  revenues  to  a  clergyman,  under  the  style  of  coad- 
jutor ;  and  did  afterwards,  by  a  separate  instrument,  commit 
the  custody  of  the  lunatic  to  the  person  who  had  been  ap- 
pointed for  the  whole  care  by  the  court  of  wards  (r). 

As  in  the  time  of  Archbishop  Abbot  we  find  the  commission 
of  a  coadjutor  explained  and  enforced  by  special  rules  and 
orders  to  be  observed  between  the  minister  and  his  coadjutor^ 
in  point  of  profits,  inc. ;  so  in  the  time  of  Archbishop  Bancroft, 
we  first  find  a  bond  also  given  by  the  coadjutor  for  a  faithfiil 
account  to  be  made  to  the  ordinary  or  other  spiritual  judge  to 
be  appointed  by  him  («). 

[[The  learned  Bingham  thus  describes  coadjutors :  '*  These 
were  such  bishops  as  were  ordained  to  assist  some  other 
bishops  in  case  of  infirmity  or  old  age,  and  were  to  be  sub- 
ordinate to  them  as  long  as  they  lived,  and  succeed  them  when 
they  died  (O-"— Ed.;] 

CoHtdl  — See  {12aiU0. 


Pollution— See  Himttitt. 

(9)  Gibs.  901,902.  tain,  Bishop  of  Montreal,  under  title 

(r)  Gibs.  902.  Clurc)  tn  tie  Goloilieg,  p.  415  viwv, 

(1)  Gibs.  Cod.  902.  and  under  title  Ctttfci  tit  itflanH 

{{)  [See  Bingham's  Orig.  Ecdes.  the  Act  enabling  Irish  Bishops  and 

b.  2,  c.  13,  8.  iv.  for  the  cases  of  coad-  Archbishops  to  appoint  Coacgutors, 

jutors.  SeealsoUiecaseofDr.Moun-  p.  415^^.— 'En.] 
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HIN  the  following  chapter  (y)  the  genera)  pl«i  of  this  wori: 
has  been  adhered  to^  by  the  adoption  of  Dr.  Burn's  alTang^ 
menty  and,  in  accordance  with  it^  the  two  titles  of  C0Ufft 
and  (ILlnitier0ftf  are  treated  of  jointlyj  and  to  a  certain  de- 

Dnring  die  mkldle  im^  it  wai  eon- 
posed  of  veiy  dissinMar  elements  in 
different  places :  Thus  at  Bologna  ire 
find  '' universitas  schokmm,'*  andat 
Paris  <*  iin{tenita«  riMgistrBrm." 
The  modem  sense  of  «d  aweaMige 
of  all  the  sciences  eocdd  not  hite 
prevailed  at  an  epoch  when  there  ex- 
isted, in  close  vicinity,  an  uniTeni^ 
of  jnristB  and  an  nnfver^ty  of  srtn6> 
It  was  not,  indeed,  tHI  tlie  tvfitt 
centufy,  thai  the  word  "wimfe- 
tas"  was  used  to  denote  a  gatba- 
ing  together  c^  students  and  toehen 
in  one  spot.  •^Schote,"  or  '♦stirfa," 
were  the  app^afaons  of  enrfier  dnieK, 
and  in  Oe  older  italiaii  wfiten,  tk 
universities  of  Padita  and  Bolo(^- 
are  designated  as  '*  Stadkun  Fatari- 
num-Bononiense." — £d.J 


(a)  [<<  Collegia"  were  objeete  of 
suspicion  to  the  Roman  law,  *^  propter 
conjurationem  in  corjous  et  alia  que- 
dam  incommoda"  ana  they  required  a 
special  permission  of  the  senate,  or,  in 
later  days,  a  Constitutfon  of  the  Em- 
peror, such  as  sanctioned  '*  CoUeigia 
in  academiis  literatorum  hominum" 
"  Sodalitia  negotiatorum  aut  artiji' 
cum,**  "  Ambtu>aiarwn  collegia,  phar* 
macopola,"  Hor.  Sat  1.  1,  2:  the 
<<  illicUa  sodaUtia"  were  the  subieete 
of  the  "  Lex  Licinia,"  see  Calvin. 
Lex.  Jurid.  tit  **  Collegium,"  and 
Cicero's  Orations,  "Pro  Sylld,'* 
"  Pro  MuranA,"  «  Pro  Planco,^*  and 
«  De  mnbitu,"  Dig.  iii.  4;  xivii.  22; 
L.  1,  4,  5,  6,  C  9;  Cod.  x  40 
—  68 ;  xi.  29  —  39.  See  also  Mac- 
keldey's  Lehrhuch  des  Romischen 
Rechts,  part  1,  p.  227,  and  the  prefa- 
tory remarks  to  the  tide  IKuvlmfftll 
in  this  work,  and  Savigny's  System 
des  Romischen  Rechts^  vol.  3.  See 
Ayliffe's  Hist  of  Oxf.  for  a  definition 
distinguishing  our  colleges  from  those 
mentioned  in  the  Roman  law;  vol.  ii. 
part  i.  ch.  1. — Ed.] 

M  [The  word  "  universitas"  was 
applied  to  schools  in  the  sense 
which  ft  hears  in  the  Roman  law, 
namely,   to   signify  a   corporation. 


(y)  [The  following  works  may  ^ 
consulted  upon  the  subject  of  this 
article : — 

For  Unktenities  in  gtneruL 

Meiner*s  Geschiehte  der  bohen  9cbii< 
len.  4vo1s.8vo.  GottingeD,  1802. 

Conringiua  de  Antiqullatibus  Aa^ 
mieis.    CToftineen,  1739. 

Itterut  de  Hononbus  ri?e  GrscBbo 
Acndemicis.    1I690. 


gtee  without  sufficient  feferetice  io  the  distinctiotw  between 
iheth.  These  distinctions,  however,  must  not  be  overlooked 
by  any  one  who  wishes  to  become  master  of  eithef  of  the  sub-» 
jects,  as  Will  be  apparent  from  even  a  hiisty  glance  at  the 
origin  of  these  two  ctdsses  of  Itistlttitlons. 

Mendo  de  Jure  Academioo.     FoL  lAk  of  H.  Chichel^,  fottoder  of  All 

Lugd.  1668.  Soul's  College.    By  O.  L.  Spencer. 

Savignv,  Geschichte  des  Romisclien  Lond.  1783«     1  vol.  8?o. 

Rechts  im  Mittel  Alter.    Vol.  iii.  Vita  H.  GWchelae.    Ab  Arth.  Dock. 

p,  412,  Bk,  Qxon.  1017.    1  vol.  4(o. 

TlMmmisiAi  Yetas  et  No«to  Sodeiite  Wharton's  Life  of  Sir  T.  Pope. 

Diieipiihi^  tit.UliiTerrftatea — Schet-  Smith's  Ahnals  of  University  CoUegei 

lee — Stadia.  Newcastle^  1728.     In  8vo. 

Lyndwood's  Glosses  upon  the  Con-  Statuta  Univ.  Oxon.  1768.  1vol.  4to. 

atitotfons  "  De  Magistrit,"    cap.  -^  ^,., 

''QMaj"tod"DeH«rttJds,''cap.  „„    .  ^,     i^ambnOge. 

''FinaBt^/'frcu^  the  Canonists  FuHer's  History  of  the  University. 

generally.  Dyer  s  Histor^  of  the  University  of 

Cambridge.    Lond.  1814.    2  vols. 

For  knglish  t/nkxniticB.  ^vo. 

*«    ,,.       -. .       .  .  •.  Privifegei  of  the  Uhitereity 

Th*  Ring's Tisitatorfal  Power  assert-  of  Catohridge.     tmid.  1824.     2 

ed.    By  xTttthl.  aohnMfon.    Lond.  vols.  8vo. 

1688.    4to.  Masters'  Histoid  ot  C.  C.  College. 

Brief  Historical  Notices  of  the  Inter-  By  John  Lamb.     Camb.  k  Lond. 

felrence  of  the  Cro#n,  k6.    By  O.  is^i.    i  vol.  4to. 

B.  Cortfe.    Cj*n>.  1^9.    ^vo.  A  Collection  of  Letters,  Statutes,  &c. 

Die  EngRschen  Universi^ten.    Ton  from  the  MS.   Library  of  Corp. 

T.  A.  Hnh^r.    Caa«el,  l83S^.  Christ.  CoH.      Edited   by   John 

Origin  cfUirt  verities.     By  H.  Mai-  Lamb.    Lond.  1838.    1  vol.  8vo. 

den.    Lottd.  188^.  His!.  Coll.  Jesu  Cantab,  a  J.  Sher- 

--.^-^.  manno.  By  J.  O.  Halliwell.  Lcmd. 

^^^'  1840.     8vo. 

^'^^'^^^^^^'  By  dutch.  Oxf.  Scotch  VrrivenUki, 

1786.    3  vols.  4to.  -Dj^/m^uu^  ^^    ^  -  <    ^^ <   *.^.^_ 

tf  X  _    /»  ai.    TT  •       'A—   1 1\  t   y  xieporw  Qi    noyai    L/ommissionerv. 

ffif 7  J' V^voHto!  ^  (VefyvdimhK)    18»-I«d7,  et 

The  Ancient  and  Present  State  of  the  ifc^»-  u4.rfuM«,  ^ur  fU*  ^t,*,,...^*.^  ^f 

(This  contains  much  of  the  law 

about  Universities  and  Colleges.)  Tordgn  Univerutiei. 

Insram's  Memorials  of  Oxford.  Oxf.  Historia  Univ.  Parisiensis,  &c.   Auth. 

1837.    3  vols.  8vo.    (A  very  ao-  C.  E.  Bulseo.     Paris,  1665^,  et  seq. 

curate  and  beautiful  book.)  6  vols.  fol.      (A  most  important 

The  Account  of  Pythaaoras'  School.  work.) 

(Sy  J.  Kilner.)     Fd.     Privately  Academia  Parisiensis  illustrata.  A^o^ 

prints.  toro  Joan.  Lannoio.     I^aris,  1683« 

The  Life  of  W.  Wsynflete,  founder  of  2  vols.  4to. 

Magdalen  College.    By  R.  Chand-  Storia  delV  University  di  Roma,  &o. 

ler.     Lond.  1811.    1  vol.  8vo.  PhilippoM.Renaalzi.  Roma,  1803. 

The  Life  of  W.  of  Wykeham,  founder  4  vols.  4to. 

of  New  College.    By  R.  Lowth,  Die  Prenssischen  Univdrsit'aten*  Voh 

Bishop  of  Olford.    Oxf.  1777.     1  I.  F.  W.  Koch.      Berlin,  1839. 

voL  8vo.  8vo. 

Lives  of  the  founders  of^  B.  if.  Col-  For  others^  see  the  list  in  Meiner's 

lege.   By  R.  Cburton.   Oxf.  1800v  Geschichte  der  hohen  Sebuleff)  at  the 

1  vol.  Syo.  end  of  first  and  second  vo18.-»£d.] 
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Origin  of 
Oxford  and 
Cambridge. 


Facultica. 


Degrees. 


€ollzszfi  [[anti  HUnf&ec^ftCe^O 

[[According  to  the  generally  received  opinion  (z),  the  first 
authentic  records  of  the  universities  of  Oxford  and  Camhridge 
belong  to  the  twelfth  century  (a) :  they  seem  in  their  origin  to 
have  been  voluntary  associations  (b)  of  the  clergy,  for  the  pur- 
pose of  promoting  the  study  of  whatever  arts  and  sciences 
were  then  known  to  western  Europe.  —  Limited  in  the  first 
place,  proljably,  to  one  or  two  branches  of  knowledge,  tbej 
gradually  came  to  include  distinct  Faculties,  (c)  of  arts,  medi- 
cine, law  and  theology, — the  latter  being  justly  considered  the 
ultimate  object  of  the  human  intellect.  By  a  similar  process, 
the  voluntary  acknowledgment  of  merit  passed  into  formal 
recognitions  of  it  by  Degrees;  while  the  Church,  within  whose 
bosom,  and  from  the  concourse  of  whose  members  the  insti- 
tutions had  sprung  up,  silently  incorporated  them  into  her 
system,  subjected  them  to  her  discipline,  and  gave  authority 
and  universal  reception  to  their  honorary  distinctions  {d). 


(j?)  [It  has  been  said  (note  jt),  that 
it  is  not  easy  to  assign  a  particular 
date  to  the  origin  of  the  common  use 
of  the  word  **  University,"  in  the  re- 
stricted sense  which  it  now  bears. 
But  it  seems  certain  that  the  titles  of 
**  Scholse'*and  ''Studia"are  more  an- 
cient, and  that  the  term  **  Universitas," 
according  to  the  older  civil  and  canon 
law,  merely  denotes  a  collective  or 
corporate  body,  without  respect  to  the 
elements  of  which  it  is  composed,  or 
the  objects  for  which  it  exists. 

[Discussions  upon  the  use  of  the 
word  will  be  found  in  the  general 
works  already  referred  to.  See  also 
Calvin,  Lexicon  Juridicum,  in  verb. ; 
Co.  Lit  250  a;  Lyndwood,  pp.  285 
— 299,  ed.  Oxon ;  Bodin  de  Repub- 
lic^ lib.  3,  c.  7,  and  particular  illus- 
trations, 3  Wilkins'  Concilia,  p.  144; 
Rymer's  Foedera  (Hague  edit),  vol.  ii. 
pt.  1,  pp.  6—139—150,  &c.;  Riley, 
Plac.  534 ;  Ayliffe's  Present  State,  &c. 
vol.  ii.  app.  p.  xvii.— Ed.1 

(a)  [By  tne  edict  of  Charlemagne, 
schools  were  attached  to  every  cathe- 
dral and  monastery,  see  title  Jb^looU. 
Thomassin,  part  2,  1.  1,  c.  101,  s.  1, 
remarks,  "  Ruente  Carolt  Magni 
stirpe  et  imperio  coUapsa  dilapsaque 
sunt  et  haec  clericorum  et  vitse  com- 
munis collegia  &c.  defluxisset  clerus 
in  altissimas  ignorantiae  tenebras,  nisi 
imminenti  ei  calamitati  obviassent 
publicae  scholae  et  universitates;"  and 
in  another  place  he  uses  the  remark- 
able words  *Mn  eo  quasi  cleri  vesti- 
bulo"  for  the  schoola  of  the  cloister, 


and  sect  3,  "  nee  tamen  dissimulabi- 
mus  ah  Episcopis  ipsa  prima  jacU 
fundamenta  scholarum  publicamm  et 
universitatum  h^c  extreme  state 
quam  ab  Hugonis  Capetii  regno  au»- 
picamur;"  andasain,  sect.  7,  "Xec 
plura  accumulan  necesse  jam  est  ut 
constet  universitates  ab  iis  maolsse 
scholis  quae  in  Ecclesiis  ante  cathe- 
dralibus  effulserant,"  &c.  Abekri 
in  the  letter  containing  the  history  of 
his  misfortunes,  spe^LS  more  tban 
once  of  schools  "  juxta  daustrum  ec- 
clesise  Parisiensis. ' — £d.1 

(6)  [Thomassin  says,  that  the  only 
"  seminaria**  existing  a.  d.  1000,  were 
''ccenobia  monachorum  vel  canoni^ 
corum  regularium  aut  universitates, " 
part  2,  1.  I,  c.  102,  a.  1.  See  also 
Dyer's  History  of  the  University  of 
Cambridge,  p.  138  and  55.  A  mother 
cathedral  church  with  its  officers  and 
dependent  churches,  and  a  mother 
abbey  with  its  dependent  religioiB 
houses,  was  called  "  universitas.'* 
Calvin,  in  his  Lexicon  Joridicum 
(citing  the  canon  law),  says,  *'  Col- 
legium, corpus,  universitas,  conveotn^ 
idem  ssepe  significant" — Ed.] 

(c)  [Bulseus  defines  "  Facnltas ' 
'*  Corpus  et  sodalitinm  plurium  mt- 
gistrorum  certae  alicui  discipUns  ad- 
dictonim."  Hist.  Univ.  F)uv.  t  i. 
p.  251— Ed.] 

(d)  [The  catholicity  of  the  decrees 
of  any  university  are  said  to  hare 
been  the  results  of  the  confinnstioo 
of  them  by  the  Pope.  See  Maiden's 
Univ.  p.  21. —Ed.] 


Colleffest  [[anti  WLnlUttiititsl.^  481  c 

[[By  these  means  clerical  educationx  which  long  («)  before  cicHaJ. 
this  period  had  been  confined  to  cathedral  and  monastic  ^"*****"* 
schools,  received  a  new  direction ;  monasteries  made  provision 
by  which  their  younger  members  might  prosecute  their  studies 
to  greater  advantage  under  the  more  famous  teachers  in  the 
universities ;  prelates  and  other  benefactors  gave  stipends  for 
assistance  of  the  secular  students ;  and  while  the  former  class 
were  supported  and  superintended  within  seminaries  dependent 
upon  the  mother  house,  the  latter  associated  together  in  small 
bodies,  and  were  domiciled  during  their  studies  in  "  Hostel- 
ries  (/),"  or  "  Halls,"  under  the  superintendence  of  particular 
teachers. 

[[It  was  soon  found,  however,  that  uncertainty  in  the  means 
of  support,  and  the  want  of  domestic  discipline,  exposed  those 
of  the  students,  who  were  not  under  the  protection  of  the 
monastic  system,  to  distress  on  the  one  hana,  and  irregularity 
of  conduct  on  the  other ;  and  hence  the  origin  of  the  present 
colleges  (ff). 

(e)  [See  note  (6).]  "  Domus  Scbolarium  de  Merton,"  and 
iy)  [Hospitia— Aulae.]  "  Peterhouae,"  being  earlier. 

(f )  f  rhe  word  "  Collegium,"  like  [The  influence  of  the  corporate 
"  Urjiversitas,"  is  in  itself  merely  a  character  has  also  had  much  to  do 
corporate  title ;  and  thus  in  our  earlier  with  the  titles  of  individual  memben. 
law  books,  "  College  and  Common  The  term  **  Socius,"  or  fellow,  being 
Seal"  are  not  unfrequently  used  to  relative  to  the  collective  existence, 
denote  incorporation.  "  Hospitium,"  whereas  "  Scholaris"  is  the  general 
or  *'  Hostelry,"  was  a  term  applied  to  word  in  the  older  statutes. 

the  buT^eher's  houses  in  which  stu-  [The  distinction  (although  by  no 
dents  lodeed ;  Lynd.  285.  *'  Aula"  means  strictly  observed)  between 
meant  a  locality  wholly  in  possession  **  Collegium"  and  **  Universitas,''  as  a 
of  the  students,  or,  as  Lyndwood  (ib.)  corporate  title,  is  said  to  consist  in  the 
calls  it,  <'  Habitaculum  Scholarium ;"  "  vita  communis,"  or  living  together 
and  this  might  be  occupied  either  by  in  one  house,  with  a  common  table, 
an  unincorporated  body,  as  is  still  the  &c.,  being  an  incident  of  the  former, 
case  in  what  are  called  ''  Halls"  at  Endowment,  too,  is  sometimes  men- 
Oxford,  or  by  a  "  Collegium,"  or  in-  tioned  as  a  feature  (although  not  a 
corporated  company.  In  the  latter  distinctive  one)  of  a  coUe^^e. 
case,  the  body  was  designated  either  [In  another  sense,  besides  that  of 
from  its  place  of  abode  (as  various  col-  mere  incorporation,  (in  which  it  is 
leges  are  at  Cambridge),  or  (as  is  more  often  applied  alike  to  regular  and  se- 
common  at  Oxford)  by  its  title  as  a  cular  bodies,  as  in  Bede  s  Eccl.  Hist, 
cornoration.  This  circumstance  is  1.  3,  c.  5 ;  Leland's  Collect  li.  p.  60 ; 
well  illustrated  in  the  foundation  deed  Mon.  Angl.  i.  270  a,  Sic),  the  word 
"  Aulffi  Annunciationis  Beatse  Mariae  collegium  seems  to  have  distinguished 
in  Cantab.,"  which  runs  **  et  volumus  the  societies  of  the  secular  from  those 
quod  dictum  collegium  vocetur  Colle-  of  the  monastic  clergy  (see  Tanner's 
gium  Annunciationis  B.  M.,  et  domus  Pref.  to  Notitia  Monastica,  p.  15); 
quam  inhabitabit  dictum  colleeium  and  it  is  in  this  general  sense  that  it 
nominetur  Aula  Annunciationis  3.  M.  is  used  in  37  Hen.  8,  c.  4,  and  others 
in  Cantab."  Gough's  MSS.  Camb.  of  the  Dissolution  Acts.  Jn  this  sense 
23,  in  Bib.  Bodl.  «  Collegium,"  and  "  Ecclesia  Colle- 
[Aula,  however,  is  not  the  most  giata,"  are  often  used  indifferently; 
ancient  name  for  the  residence  of  and,  in  fact,  several  of  the  colleges  in 
collegiate  bodies  in  the  universities ;  Oxford  and  Cambridge  are,  properly 
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[[Of  those  inBtltutions,  in  their  aomph^  ^d  {(omaX  cba- 
racter  (whatever  merely  eleem/cuyi^ary  provisions  might  he&ie 
have  been  made),  there  seems  every  reason  to  believe  that 
Walter  de  Merton  (A),  who  was  several  tim^s  ChanofiUor  of 
England,  and  Bishop  of  Rochesteri  was  the  first  founder. 
But  even  he,  in  his  first  establishment  of  the  tiody  which  for 
nearly  six  hundred  years  has  perpetrated  his  niimei  4id  not 
bring  it  into  that  mature  form  wbiah  h^  afterwards  gave  it. 
In  the  year  1@G4,  lie  organised  a  body  pf  students,  to  whom 
he  assigned  revenues  for  their  support,  and  a  capitular  bouse 
for  their  occasional  meeting,  and  for  the  residence  of  certain 
of  their  officers ;  but  this  mansion  was  not  even  in  the  neigh- 
bourhood of  any  university,  and  his  ir^tention  was,  (hat  his 
band  of  scholars  should  wander  about  ii)  search  of  knowledge 
wherever  it  might  best  be  obtained :  -r-  ^'  Oxoh^  v^l  alihi  vii 
$iudium  vigere  contigerii,'* 

[[Within  ten  years  afier,  however,  hfi  by  \wo  sufXiessiTe 
bodies  of  statutes,  organized  and  settled  it  within  the  Ui^iversit; 
pf  Oxford,  reputed  to  be  in  those  days,  after  Paris  (i^,  *'  the 
second  school  of  the  Church***  He  did  not,  however,  prefer 
the  place  of  his  college  to  its  purpose^  but  stil)  contemplated 
and  allowed  for  the  possibility  of  its  being  reiiaoved  elsewhere. 
And  this  allowance  of  removal  from  Oxford  is  still  li  portion  o( 
his  statutes. 

[^By  the  rules  of  his  institution,  carefiil  provision  was  made 
for  divine  worship,  for  internal  (discipline,  and  for  the  manage- 
ment of  its  property.  He  contemplatea  it  as  the  means  of 
supporting  a  pious  and  industrious  body  of  students,  frm 
tKeir  first  instruction  in  grammar,  up  to  the  time  of  their 
becoming  fitted  for  the  highest  offices  of  the  Churph,  unless 
thev  should  prefer  a  life  spent  in  contemplatioq  and  learning 
within  its  walls.  For  the  acquisition  of  classieal  knowledge) 
he  provided  within  the  college  itself  i  and  fer  instruction  in  the 
higner  branches,  he  relied  upoii  the  academical  institution 
within  which  he  had  placed  it. 

[[This  college,  which  may  be  rather  called  a  private  means 
ibr  profitably  using  the  university,  than  a  constituent  portion 
of  it,  was  the  model  upon  which  the  earlier  colleges,  both  at 
Oxford  and  Cambridge  (such  as  Peterhouse  and  Oriel)|  were 


speaking.  "  Collegiate  Churches,"  t.  e. 
tneae  coUegea  are  annexed  to  paro- 
chial or  other  churches. 

[There  is  a  valuahle  gloss  upon  the 
use  of  these,  and  other  similar  words, 
In  LyndwQod's  ed.  Oxop.  p.  14,  verb. 
M  Capitulis,"— IId.] 

(6)  [Walter  je  Merton'a  monu- 
ment calls  hipo  fhe  founder  by  ex- 
ample ''pmniumf  quotquot  extant, 
coliegiorum." — Ed.] 

(i)  [The   great  celebrity  of  the 


schoda  of  theology  at  Paris  iodqeed 
the  pope  to  fbuna  universities  with- 
out professors  of  theology,  ''  ut  ad 
Parisiensem  undlque  concurreretur, 
gpiif  Europe  una  tuffieert  vidthqiw^' 
c.  101,  s.^,part2,r],of  ThomassiD. 
The  efifect  of  the  Uftiversitjr  of  Paris 
on  our  universities  is  demonstr^ 
with  much  learning  by  Huber,  in  he 
work  <*  Die  En^ischea  Univeni- 
taten."  1  vol.  8vo.  (1830.)— Ed.] 


fi^rmed.    Those  of  later  date,  but  before  the  Reforaiationi  coii«get 
(such  aa  New  College,  Magdalen,  and  the  like),  were  based  Ii^ce'tbrRe- 
upon  the  same  principles,  but  included  more  largely  the  litur-  ^''^"''^^''"• 
gical  character  of  other  ecclesiastical  foundations,  and  in  their 
scholastic  provisions  were  more  expressly  connected  with  the 
university  system  in  which  they  were  placed.    Those  subse- 
quent to  the  Reformation,  again,  are  in  their  constitution  more 
strictly  academical,  and  more  expressly  related  to  the  uni- 
versities ;  but  all,  from  the  first  to  the  last,  are  in  themselves 
substantive  institutions,  having  their  separate  corporate  rights, 
their  distinct  revenues,  and  a  system  of  internal  discipline, 
over  which  the  universities  have  no  control* 

rit  is  evident,  then,  that  according  to  the  original  idea  of  Reuuon  or 
sucli  colleges  as  are  treated  of  in  this  article  (j),  thev  have  no  un"vfrsu\ci. 
more  necessary  relation  to  the  universities  in  which  they  stand, 
than  that  which  arises  from  the  inmates  of  the  former  being 
students  and  graduates  in  the  latter.  A  more  intricate  state 
of  things  has  grown  up  in  the  course  of  time ; — the  universities 
consisting,  with  the  exception  of  those  members  of  it  who  bad 
collegiate  or  monastic  protection,  of  an  unendowed,  and,  in 
many  respects,  ill  organized,  body  of  teachers  and  hearers, 
were  subject  to  diminution,  sometimes  almost  to  extinction, 
from  the  frequent  ravages  of  disease,  or  the  distresses  con- 
sequent upon  civil  and  ecclesiastical  disorders,  till  at  length 
the  old  ^*  hostelries"  or  ^'  halls"  became  deserted,  and  (with 
some  exceptions  at  Oxford)  disappeared ;  and  while  the  mo- 
nastic semmaries  were  swept  away,  together  with  their  pre- 
sent foundations,  the  colleges  becoming  more  numerous,  and 
even  those  which  were  originally  designed  only  for  persons 
on  their  foundations  having  for  the  most  part  admitted  in- 
dependent members,  they  gradually  absorbed  the  great  bodv 
of  students,  and  became  by  those  means  co-extensive  with 
the  universities  themselves.  It  was  natural  that  under  these 
circumstances  the  heads  of  the  colleges  should  acquire  cor- 
responding academical  authority,  and  that  the  new  statutes  of 
the  universities  should  be  framed  with  a  view  to  the  existing 
state  of  things.  And  thus  the  systems  both  at  Oxford  and 
Cambridge  have  assumed  an  appearance  calculated  to  make 
even  well  informed  men  conAise  tne  two  classes  of  institutions, 
and  to  account  the  colleges  merely  as  constituent  parts  of  the 
universities.  Very  important  distinctions,  however,  still  exist 
between  them. 

[^Tbe  laws  which  govern  the  corporate  existence,  the  pro-  ^Pj*„']JJ5Jf„ 
perty,  and  the  privileges,  incidental  to  these  two  classes  of  between 
institutions,  are  in  many  points  (particularly  in  that  of  visita-  ^^^"^' 
tion)  distinct :  and  it  is  perfectly  conceivable,  either  that  the 
colleges  should  be  swept  away  and  the  universities  continue, 
or  that  the  universities  should  be  suppressed,  and  the  colleges 

( j)  [AyMffb's  Hbt  of  Univ.  of  Oxf.,  vol.  ii.  part  a.  ch.  2,  p.  21.] 
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remain  as  independent  seminaries.  To  state  exactly  wherdn 
the  connection  (A)  now  subsists,  would  occupy  a  space  incon- 
sistent with  the  limits  of  this  work.  The  object  of  the  editor 
will  have  been  attained^  if  these  brief  notices  should  prove 
sufficient  to  obviate  a  common  misapprehension,  and  to  guide 
others  in  a  more  detailed  inquiry. 
College*  [[Before  the  Reformation,  colleges  in  this  country  were  con- 

Reformailon    sidercd,  as  is  evident  from  the  earlier  statutes  of  Elizabeth  {l\ 
porillSIl.^"'  ^"^  ®^™®.  ^^  ^'^®  cases  in  the  Year  Books  (m),  as  corporations  of 
an  ecclesiastical  character ;  and,  even  since  that  period,  they 
appear  to  be  of  a  mixed  lay  and  spiritual  nature :  for  instance, 
the  archbishops  of  Canterbury  have  successfully  claimed  a 
qualified  right  of  visitation  over  them  (n),  and  several  of  the 
canons  (o)  of  1603  directly  relate  to  their  dress  and  discipline. 
But,  since  the  epoch  of  the  Reformation,  the  doctrine  of  the 
common  law  is,  that  —  Ed.] 
L"*  Cw*'.         Generally,  colleges  in  the  university  are  lay  corporations  {p), 
raifoni!^^'     although  the  members  of  the  college  may  be  all  spiritual. 
chriit-  But  the  dean  and  chapter  of  Christ-Church  in  Oxford  is  a 

chareh,  Ox-    spiritual,  and  not  a  lay  body  (q). 

TBy  s.  5  of  3  &  4  Vict.  c.  113  (r),  the  first  vacant  canoniy 
in  Christ-Church  is  to  be  annexed  to  the  Lady  Margaret's  pro- 
fessorship of  divinity  in  the  university,  in  lieu  of  the  canonry 
in  Worcester  cathedral,  now  annexed  thereunto ;  and  by  sec- 
tion 6  of  the  same  statute,  two  canonries  are  to  be  annexed  to 

« 

(k)  [One  point  of  connection  is  where  convent,  hospital  and  &A\egi, 
well  illustrated  in  the  following  pas-  are  treated  of  as  being  in  the  same 
sage  from  Kyd  on  Corporations,  In-  category.    In  this  case  the  ordinary, 
trod.  p.  35  : —  as  visitor,  deprived  the  master  of  so 
["  There  are  some  towns  in  which  hospital,  and  a  writ  of  assise  was  re- 
there  are  several  incorporated  com-  fused  by  the  judges. — "  Vordinairt 
panies  of  trades,  which  have  so  far  a  de  lieu  lui  visit  et  pur  defaui  qnil 
connection  with  the  general  corpora-  trouva  en  luy  il  km  aepriva" — £d.] 
tion  of  the  town,  that  no  man  can  be  (n)  [  Vide  post^ 
a  freeman  of  the  town  at  large,  and  (o)    'l6,  17,  and  30.] 
consequently  a  member  of  the  gene-  {p)   |The  legal  doctrine,  that  col- 
ral  corporation,  without  being  pre-  leges  are  lay  corporations,   dependf 
viously  a  freeman  of  some  one  of  these  mainly  upon  the  case  of  Dr,  Po/rirfc, 
companies.   Of  this  description  is  the  which  is  reported  in  Raym.  &  Keble. 
Corporation  of  the  City  of  London  It  is  certain  that  in  regiud  to  ooUeees 
(viae  Doug.  374,  359),  and  of  many  founded  before  the  Reformation,  tbis 
other  cities  and  towns ;  and  the  gene-  decision  rests,  to  say  the  least,  upon 
ral  corporate  bodies  of  the  universities  very  uncertain  grounds ;  bat  it  would 
are  constituted  nearly  in  the  same  require  a  full  examination  of  the  aigu- 
manner;  for  every  member  of  the  ge-  ments  to  point  this  out  in  a  satisnc* 
neral  corporation  must  be  a  member  tory  manner ;  and  it  will  therefore  be 
of  some  one  or  other  of  the  colleges  or  enough  here  to  direct  attention  to  tlie 
halls  within  the  university."       By  question,  which  is  stiU  of  importance 
the  word  **  member,"  as  last  used,  is  in  points  bearing  upon  the  legal  ioci- 
meant  only  a  person  having  his  name  dents  of  the  colleges.  See  also  2  Salk. 
on  the  books,  not  a  corporate  mem-  672. — Ed.] 
her.— Ed.]^  (g)  Bunb.  209. 

(/)  [13  Eliz.  c.  10;  43  Eliz.  c.  4.]  (r)  [See  this  act  at  length  nnder 

(m)  [See  8  Ass.  29,  30  (Edw.  3.),  title  Siattf  anH  Clayteni.] 


two  new  professorships  intended  to  be  founded  by  her  majesty 
in  the  university  of  Oxford.  Section  7  provides  that  other- 
wise,  as  above  specified,  the  act  shall  not  apply  to  Christ- 
Church,  which  is  in  fact  the  only  cathedral  in  England  or 
Wales  which,  since  the  passing  of  this  act,  will  retain  its  an- 
cient complement. — Ed.^ 

The  universities  from  time  to  time  have  had  ample  privi-  ^**„*j55*j^j. 
leges  granted  to  them  by  sundry  charters  of  the  kings  of  this  Cwenitict 
realm  (A).     Particularly,  divers  ancient  charters  were  granted  sufq™**'  ^^ 
to  the  university  of  Oxford,  by  King  John,  King  Henry  the 
Third,  King  Edward  the  First,  and  King  Edward  the  Third : 
with  power  of  coercion  of  the  contumacious,  by  imprisonment 
and  expulsion ;  and  also  by  the  censures  of  excommunication, 
indulged  to  them  by  the  popes  of  Rome  (especially  Innocent 
the  Fourth),  and  by  the  archbishops  of  Canterbury,  the  pope's   [  432  ] 
legates.     The  university  of  Cambridge  had  the  like  privileges 
granted  to  them  of  ancient  times ;  but  most  of  their  old  char- 
ters were  lost  in  the  wars  of  King  Henry  the  Third,  or 
perished  in  the  burning  of  the  town  in  the  time  of  King 
Richard  the  Second.    Which  king  renewed  or  granted  further 
privileges  to  both  the  universities;  as  did  also  divers  other 
succeeding  princes  of  this  realm  (2). 

But  divers  of  the  powers  and  jurisdictions  so  granted  to  the 
universities  being  in  law  not  grantable  by  charter,  therefore  it 
was  enacted  by  the  statute  of  the  13  Eliz.  c.  29,  as  followeth: 

"  For  the  great  love  and  favour  that  the  queen's  most  ex- 
cellent majesty  beareth  towards  her  highnesses  universities 
of  Oxford  and  Cambridge,  and  for  the  great  zeal  and  care 
that  the  lords  and  commons  of  this  present  parliament  have 
for  the  maintenance  of  good  and  godly  literature,  and  the 
virtuous  education  of  youth  within  either  of  the  said  univer- 
sities ;  and  to  the  intent  that  the  ancient  privileges,  liberties, 
and  franchises  of  either  of  the  said  universities  heretofore 
granted,  ratified,  and  confirmed  by  the  queen's  highness  and 
her  most  noble  progenitors,  may  be  had  in  greater  estimation, 
and  be  of  the  greater  force  and  strength  for  the  better  increase 
of  learning,  and  the  further  suppressing  of  vice ;  it  is  enacted, 
that  the  right  honourable  Robert  Earl  of  Leicester,  now  chan- 
cellor of  the  said  university  of  Oxford,  and  his  successors  for 
ever,  and  the  masters  and  scholars  of  the  same  university  of 
Oxford  for  the  time  being,  shall  be  incorporated  and  have 
perpetual  succession  by  the  name  of  the  chancellor,  masters, 
and  scholars  of  the  university  of  Oxford;  and  likewise  that  the 
right  honourable  Sir  William  Cecil,  knight,  baron  of  Burgley, 
now  chancellor  of  the  said  university  of  Cambridge,  and  his 
successors  for  ever,  and  the  masters  and  scholars  of  the  same 

(k)  [Amongst  others,  that  of  re-        (/)  Duck.  347,  348. 
turning  two  members  to  parliament. 
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Charters  untverflity  of  Cambridge  for  the  time  being*  iball  be  iacorpo- 
ffnu^siue?^  Fated  and  have  perpetual  succession*  by  the  name  of  the  chan- 
coanrmed  by  oellorj  Diasters*  and  scholars  of  t|ie  university  of  Cambridge, 
t€  ^Q  j  ii^Q  letters  patents  of  the  queen's  highneaa  most  nobia 
father  King  Henry  the  £ightb,  made  and  granted  to  the  chan* 
cellor  and  scholars  of  the  said  university  of  Oxford,  bearing 
date  the  1st  day  of  April*  in  the  lith  year  of  his  reign,  and 
the  letters  patents  of  the  queen's  miyesty  that  now  is,  made 
and  granted  unto  the  chancellor,  masters,  and  scholars  of  the 
university  of  Cambridge,  bearing  dale  the  S6th  day  of  April, 
in  the  3rd  year  of  her  reign;  and  also  all  other  letters  pateou 
by  any  of  the  progenitors  or  predecessors  of  our  said  tovereigo 
lady,  made  to  either  of  the  said  corporated  bodies  severally, 
[  433  ]  or  to  any  of  their  predecessors,  or  either  of  the  said  uni- 
versities, by  whatsoever  name  or  names  the  said  cbancellcNr, 
masters,  and  scholars  of  either  of  the  said  universities,  in  any 
of  the  said  letters  patents  have  been  heretofore  named*  shall 
from  henceforth  be  good*  eOectual*  and  available  in  the  law  to 
all  intents,  constructions,  and  purposes,  to  the  foresaid  oov 
chanoellor,  masters*  and  scholars  of  either  of  the  said  uni- 
versities* and  to  their  successors  for  evermore*  after  and  ac- 
cording to  the  form,  words,  sentences  and  true  meaning  of 
every  of  the  same  letters  patents*  as  amply*  fully  and  largely 
as  if  the  same  letters  patents  were  recited  verbatim  in  tbi«  ¥^ 
sent  act  of  parliament. 

^'  And  the  chancellor*  masters*  and  scholars  of  either  of  the 
said  universities*  severally*  and  their  successors  for  evsTi  hy 
the  same  name  of  chancellor,  masters*  and  scholars  of  either  of 
the  said  universities  of  Oxford  and  Cambridge*  shall  and  may 
severally  have*  hold*  possess*  enjoy  and  use*  to  tbem  an^  ^ 
their  successors  for  evermore*  all  manner  of  manors*  lordsbifMj 
rectories*  parsonages,  lands,  tenements*  rents*  services*  an- 
nuities, advowsons  of  churches,  possessions,  pensions,  portioos, 
and  hereditaments,  and  all  manner  of  liberties,  iVanchiaea,  iin- 
munities,  quietances,  and  privileges,  view  of  frankpledge*  I^^ 
days*  and  oUier  things  whatsoever  they  be*  which  either  of  the 
said  corporated  bodies  of  either  of  the  said  universities  bad 
held*  occupied*  or  enjoyed,  or  of  right  ought  to  have  had*  used, 
occupied*  and  enjoyed  at  any  time  before  the  making  of  this 
act*  according  to  the  true  intent  and  meaning  as  well  of  the 
said  letters  patents  made  by  the  said  noble  prince  King  Henry 
(he  Eighth*  and  granted  to  the  chancellor  and  scholars  of  the 
university  of  Oxford*  bearing  date  as  is  aforesaid*  as  of  the  let- 
ters patents  of  the  queen's  majesty,  made  and  granted  unto  the 
ehancellpr*  masters,  and  scholars  of  the  university  of  Cbxdt 
bridge*  bearing  date  as  aforesaid ;  and  according  to  the  true 
intent  and  meaning  of  all  the  other  aforesaid  letters  patents 
whatsoever ;  and  the  same  are  hereby  confirmed  to  them* 

"  Provided  that  this  act  shall  not  extend  to  the  prejudice  or 
hurt  of  the  liberties  and  privileges  of  right  belonging  to  tbe 


jB^^yOTi  bailiffs,  and  burgesses  of  the  town  of  Cambridge  and 
city  of  Oxford ;  but  that  they  the  said  mayor,  bailiffsi  and 
burgesses,  and  every  of  them,  and  their  successors,  shall  b^ 
and  continue  fr^  in  such  sort  and  degree,  and  enjoy  such 
liberties,  freedomsi  and  immunities  as  tb^y  Ic^wfuUy  might  havp 
dope  before  the  making  of  this  act," 

By  which  blessed  act  (as  I^ord  Coke  calls  it(»i))  all  the  courts, 
franchises,  privileges,  and  imniunities  mentioned  it\  any  letters 
patents,  to  either  of  the  said  universities,  that  tliey  might  [  434  ] 
prosper  in  their  study  with  quietness,  are  established  and  madq 
good  and  effectual  in  the  law.  against  any  qw  toarranto,  scire 
faxAas^  or  other  suits,  or  any  quarrel,  concealment,  or  other 
oppositipn  whatsoever  (?»). 

But  they  have  no  jurisdiction  unless  the  plaintiff  pr  d^-  jariMUcUon 
fbndant  is  «  scholar  or  servant  of  the  university,  or  pf  son^e  ^e'^p.^'i'e.'u 
college  J  but  if  either  of  them  is  ^  scholar,  it  is  thpn  2^  matter  J^f  uSwer-"' 
within  their  jurisdiction  \  but  yet,  if  either  of  them  is  entered  sity.  ^ ''" 
into  ft  college  by  collusion,  to  avoid  a  suit  in  the  King's  Beneh, 
er  to  pxcuse  himself  from  town  offices,  his  privilege  shall  not 
be  allowed 

Thus  (e)  in  the  case  of  The  City  of  Oxford,  M„  I  WiJh  (n), 
on  an  action  of  debt  against  the  defendant,  a  townsman  in  Ox* 
fords  for  refusing  to  execute  an  office  in  the  corporation,  it  was 
moved)  that  he  being  a  servant  pf  Dr.  Irish,  might  have  the 

(m)  4  Inst.  227;  Hale's  Hist.  Com.  of  St.  David's,   &c.;   visitor,   Lord 

Law,  33.  Bishop  of  St.  David*!.— See  s.  72  of 

(n\  [Besides  the  Colleges  and  Halls  3  &  4  Viot.  c.  113^  under  JK^HM  ailll 
whicn  pelong  to  the  Universities  of  (ETIayUrfi. — Dulwich  College,  founded 
Oxford  and  Cambridge,  the  following  bv  Edward  Alleyne,  1619. — See  Att. 
institutions  have  at  various  times  been  uen,  v.  DuhoicH  College^  Rolls 
established  as  corporate  bodies,  bear-  Court,  Jan.  29th,  1841. — Oreshan^ 
i^ffasimilfir  title,  in  this  kingdom; —  College,  founded  by  Sir  Thomas 
ling's  College,  London,  incorporated  Qresnam,  158},  for  lectiires  to  jie 
bv  royal  charter;  patron,  the  Queen  j  read  during  term  time  in  the  Royal 
.  visitor,  the  ArchDishop  of  Canter-  Exchange : — East  India  College,  vi- 
buiy:  —  Universi^  College,  London,  sitor.  Bishf^  of  London  :-«University 
founded  1836 1 — Durham  University,  of  Dublin,  Trinity  College;  visitors, 
founded  }  832,  incorporated  b^  royal  the  Chancellor,  or  in  his  abaenoe  the 
charter  }837 ;  visitor,  the  Bishop  of  Vipe  Chancellor,  and  the  Archbishop 
Durham ;  governors,  the  Dean  and  of  Dublin.  The  establishment  of  the 
Chapter  of  Durham.— See  2  &  3  four  Scotch  Universities  of  St.  An- 
Will.  4,  c.  19;  and  ss.  37, 44  of  3  &  drews,  Glasgow,  Aberdeen,  and  Edin- 
4  Viot.  0,  113,  under  title  Btani  SQ^  burgh,  is  cqnfiniied  by  the  act  of 
fftiaytfri ;  and  s.  13  of  4  &  5  Vict.  Union  with  Scotlai)d.  See  Report  of 
c.  39,  under  jpeAllS  §n^  Ctayttirs. —  the  Commissioners  on  the  Scotpn  Uni- 
Sion  College,  founde4  1630;  visitor,  versities;  and  title  (Sfturct  in  S^tut- 
the  Bishop  of  London: — St.  Bees'  lanll.  In  the  German  work  Con- 
College,  founded  1817,  for  the  edu-  versations-Lexicon,  v.  2,  title  "  Uni- 
cation  of  candidates  for  holy  orders  versitaten,"  wiU  ^  found  ^  cat^Pgne 
in  tho  four  nor()iern  dippeses.  —  See  of  all  thp  Universities  in  GuroRp  and 
8.  24  of  3  &  4  Vict  c.  77,  ynder  title  America,  with  the  date  of  their 
|^r)qOl0,~St.  payid's  College,  L^-  foui^datipfi, — EnJ 
pe^er,  Cardigan,  incorporated  by  royal  (0)  f  See  Ayhde^  Hist,  of  Ui^iy,  qf 
charter  in  1 822,  (br  the  education  of  Q«i.  yol.  ii.  part  ii,  ch.  %  ^t\a\\  8 vo^  je^*] 
candidates  for  orders  ifk  the  diooese       (p)  2  Ventr,  loei 
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jarisdidion     privilege  of  the  university ;  and  a  charter  was  produced,  by 

ihe?art?es^s  which  it  was  granted  that  the  members  and  servants  of  the 

tb«*unwer-^'  univcrsity  should  be  sued  in  the  vice  chancellor's  court,  and 

lity.  not  elsewhere  ;  and  a  certificate  from  the  chancellor,  directed 

to  the  chief  justice,  that  the  defendant  was  matriculated  and 

registered  in  the  university ;  but  it  appearing  to  the  court  that 

this  was  done  two  days  and  no  more  before  he  was  chosen  to 

this  office,  and  that  he  was  a  painter  by  trade,  and  had  lived 

several  years  in  the  corporation,  and  no  servant  attending  Dr. 

Irish,  the  privilege  of  the  university  was  not  allowed. 

[[Conusance  must  be  claimed  by  the  university  either  in  the 
first  instance  or  at  the  first  day  (p). — En.T 

T.,  3  Car.,  Wilcocks  v.  Bradell  (g).  Prohibition  by  Wil- 
cocks  against  Jane  Bradell,  the  wife  of  John  Bradell,  principal 
of  St.  Mary  Hall  in  Oxford,  and  Christian,  the  daughter  of 
the  said  John  Bradell,  to  stay  their  suits  in  the  vice  chancellor  s 
court  of  Oxford :  for  that  whereas  Jane  Bradell  had  libelled 
against  him  in  the  vice  chancellor's  court  of  Oxford,  for  calling 
her  batod  and  old  bawd  (which  is  termed  the  action  of  injury) ; 
and  Christian  the  daughter  had  libelled  against  him  for  these 
words,  scurvy  whore  and  jade,  and  that  he  did  strike  her. 
For  staying  of  these  suits,  sentence  being  given  against  him 
in  both,  Wilcocks  prays  to  have  prohibitions.  And  now  the 
agent  for  the  university  moved  for  a  consultation,  and  showed 
the  charters  of  the  university  in  the  14  Rich.  2  and  14  Hen.  8, 
whereby  is  granted  unto  them,  that  they  may  inquire  of  all 
trespasses,  injuries,  and  of  all  pleas  and  quarrels,  and  of  all 
other  crimes  and  matters  (except  pleas  of  frank-tenement), 
where  a  scholar  or  their  servants  or  ministers  is  one  of  the 
parties,  and  that  they  shall  have  cognizance  and  correction 
r  435  1  ^hci'cfo^^  according  to  their  statutes  and  customs,  or  according 
to  the  law  of  England,  at  the  discretion  of  the  chancellor;  so 
as  the  justices  of  the  King's  Bench  or  of  the  Common  Bench, 
or  justices  of  assize,  se  non  intromittant ;  and  if  the  same 
justices  shall  take  in  hand  to  inquire,  or  in  any  wise  to  take 
cognizance  or  intromit,  then  upon  certificate  or  notification  of 
the  chancellor  of  the  university  or  his  commissary,  they  shall 
supersede  such  inquiry  or  cognizance,  and  shall  not  put  the 
party  to  answer  berore  them,  but  the  said  party  shall  be  cor- 
rected and  punished  before  the  chancellor  or  his  commissary 
only,  in  form  aforesaid :  and  that  these  charters  were  confirmed 
by  act  of  parliament  in  the  13  Eliz.  And  because  Wilcocks 
was  a  scholar  and  master  of  arts  of  the  said  university,  it  was 
prayed  that  the  cause  might  be  remanded.  And  it  was  much 
debated  at  the  bar  and  bench,  for  that  the  parties  were  women, 
which  were  not  any  persons  privileged  there ;  and  the  defen- 

(p)  [^'  ▼•  -^^^t  S  Burr.  2820.  ford  is  to  be  made,  see  Kendrick  v. 
For  the  manner  m  which  claim  of  Kynastoriy  1 W.  Bla.  454 ;  Leasimghy 
conusance  by  the  Chancellor  of  Ox-    v.  Smith,  2  Wils.  406.] 

iq)  Cro.  Car.  73. 
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dant,  who  is  the  scholar,  doth  not  desire  that  privilege,  but  jni!i«iietioD 
would  oppose  it,  and  prayeth  these  prohibitions.     But  the  JhtTarti«*u 
court  a£rreed,  forasmuch  as  the  charters  are,  that  the  university  *  »'««»»>««•  ^ 
shall  hfve  cognizance  of  thosepleas,  where  one  of  the  parties  X""""' 
is  a  scholar,  and  so  the  plaintifis  being  thereby  inforced  to  sue 
there,  therefore  the  cause  should  be  remanded. 

But  if  an  action  be  brought  against  a  scholar  and  another 
who  is  not  one,  in  this  case  the  scholar  (another  being  joined 
with  him)  shall  not  have  the  privilege  or  benefit  of  the  charter. 
As  in  the  case  of  White  v.  William  and  Robert  Lawgher, 
18  &  19  Eliz.  (r).  William  Lowgher  appeared  and  answered, 
but  Robert  Lowgher  claimed  the  privilege  of  the  university  of 
Oxford.  But  because  the  said  Robert  was  joined  with  William 
in  the  bill,  who  was  not  subject  to  the  same  jurisdiction,  there- 
fore  the  court  ordered  process  to  be  awarded  against  him,  to 
show  other  cause  why  he  should  not  answer. 

And  in  order  to  be  entitled  to  this  privilege,  it  must  appear, 
that  the  person  claiming  it  is  resident  in  the  university  at  the 
time.     As  in  the  case  of  Mary  Hayes  v.  Samuel  Long^  clerk, 
T.,  6  Geo.  3,  in  the  Common  Pleas  (*) : — The  plaintiff^  having 
been  prosecuted  upon  an  indictment  for  keeping  a  bawdy  house 
at  Benson  in  the  county  of  Oxford,  and  upon  trial  acquitted, 
brought  an  action  against  the  prosecutor  of  the  indictment. 
The  university  claimed  cognizance,  and  the  defendant  makes 
affidavit  that  he  is  and  for  twenty-one  years  past  has  been  a   [  4<S6  ] 
member  and  student  of  the  college  of  Christ  Cnurch,  and  that 
he  is  now  resident  there.    Whereupon  the  court  made  a  rule 
to  show  cause  why  the  claim  of  cognizance  should  not  be 
allowed.     Upon  showing  cause,  an  affidavit  was  produced  by 
the  plaintiff,  which  swears,  that  the  defendant  ffenerally  resides, 
and  is  obliged  to  reside,  at  Benson,  where  he  has  a  college 
living :  and  though  his  name  remains  upon  the  books  of  the 
college,  and  he  is  still  a  member  thereof,  yet  he  has  no  room 
or  chamber  there  to  reside  in.     Thereupon  it  was  insisted  for 
the  plaintiff,  that  cognizance  of  pleas  ought  not  to  be  allowed 
to  the  university,  for  two  reasons :  first,  because  the  cause  of 
action  arose  at  Benson,  out  of  the  university ;  secondly,  for 
that  the  defendant  had  no  right  to  the  privilege  of  the  university, 
he  having  ceased  to  reside  there  as  a  student  and  member 
thereof,  and  being  obliged  to  reside  upon  his  living  at  Benson ; 
like  the  case  of  an  attorney,  after  he  has  left  off  practising,  and 
no  longer  attends  this  court,  he  shall  not  be  entitled  to  privilege, 
notwithstanding  his  name  remains  upon  the  roll  of  attornies. 
By  Lord  Camden,  Chief  Justice :— The  charter  extends  to 
actions  arising  in  any  part  of  England,  but  surely  it  could 
never  intend  that  scholars  as  plaintiffs  should  have  the  privi- 
lege of  suing  in  the  university  in  causes  of  actions  arising  in 
any  part  of  England ;  but  when  they  are  defendants,  this  pn- 

(r)  Cary,  79.  («)  2  Wila.  310. 
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jorifdMfoB  tilege  extends  all  over  England*  The  superior  coorta  conalrae 
SJ*Part7ei*h  *l^'s  .privilege  very  strictly^  therefore  it  ought  to  be  tnade  to 
fu'ViS?'*''  appear  clearly  to  the  court,  that  the  defendant  is  a  scholar 
Z^"*'"-  reding.  Great  numbers  of  persons  renmin  on  the  books  long 
after  they  have  left  the  university,  on  purpose  to  vote  for  mem- 
bers, and  the  like ;  many  who  are  fellows  of  colleges  never  go 
thither  at  all ;  but  it  would  be  strange,  if  this  court  should 
allow  cognizance  in  cases  where  such  persons  are  defendants; 
it  is  therefore  absolutely  necessary  that  residence  should  be 
proved  to  the  Court.  And  the  claim  of  cc^kanc^  was  dis- 
allowed« 

[[But  a  college  barber  has  been  held  to  be  entitled  to  the 
privilege  of  the  university,  though  he  resided  in  the  city  out  of 
college  (f). 

rTAarnton  v.  Ford  (te).  Claim  of  conusance  by  the  university 
of  Oxford  was  allowed  in  an  action  of  trespass  against  a  proc- 
tor, pto-proctor,  and  the  marshal  of  the  university,  thougn  the 
affidavit  of  the  latter,  describing  him  as  of  a  parish  in  the  sutr- 
urbs  of  Oxford,  only  verified  that  he  then  was  and  bad  been 
for  the  last  fourteen  years  a  common  servant  of  the  university, 
called  marshal  of  the  university ;  and  that  be  was  sued  for  an 
act  done  by  him  in  discharge  of  his  duty,  and  In  obedience  to 
the  orders  of  the  other  two  defendants,  without  stating  that  he 
resided  within  the  university,  or  was  matriculated. 

\^Brawn  v.  Renourd  (x).  Conusance  of  a  plea  of  tx^espass 
sued  against  a  resident  member  of  the  university  of  Cambridge, 
for  a  cause  of  action  verified  by  affidavit  to  hate  arisen  within 
the  town  and  suburbs  of  Cambridge,  over  which  the  university 
court  had  jurisdiction,  was  allowed  upon  the  cl^m  of  the  vice- 
chancellor  on  behalf  of  the  chancellor,  masters,  and  scholars  of 
the  university,  entered  on  the  roll  in  due  form,  setting  out  their 
jurisdiction  under  charters  confirmed  by  act  of  parfiament}  and 
averring  the  cause  of  action  to  have  arisen  witnin  ettch  juris* 
diction. 

[[  WilliamB  v.  Briekend&n  (y).  A  claim  of  conusscnfo^  lnade 
by  tlie  vice-chancellor  of  the  university  of  Oxford,  in  tlte  va- 
cancy of  the  office  of  chancellor  by  death,  oh  behalf  of  Ae 
university,  allowed  in  a  plea  of  trespass. 

[[In  Perrin  t.  West  {z),  it  was  held  that  a  member  of  die 
ufnivergfty  of  Oxford  cannot  be  arrested  by  dvil  process  out 
of  the  court  of  the  chancellor  of  the  untversity,  unless  stich 
process  issue  in  a  suit  commenced  ^ainsf  him  wfkil^  resident 
within  the  precincts  of  the  unitersity,  and  ft  defbtdMft  Will  be 
discharged  by  habeas  corpns  unless  it  A^^  distinctly,  and 
not  riierely  by  infi^rence,  that  the  defbnd^nt  ^as  rodent  witibin 

(0  IJUx  V.  RatUkdgef  2  Doug.  {y)  £11  £ait,543,} 

531  .J  (g)  p  Nev.  *  M,  aol ;  4  Ad.  k 

(»)  [15  East,  6d4.}  £11. 405 ;  1  Har.  ft  WoU.  401  (18S^) ; 

(x)  [12  East.  12)  and  seo  the  ob-  and  see  abova^  Thornton  v.  Ford,  15 

jections  to  the  claim  fiiHy  stated.]  Eas^  634.] 


the  jurisdiction  of  the  chancellor's  court  at  the  commencenieiit 
of  the  suit ;  and  it  was  held  to  be  questionable  whether  a  de^ 
fimdant  can  be  arrested  out  of  the  precincts  of  the  uniYetsity 
upon  a  warrant  of  the  chancellor  of  tne  uniTersity. 

QThe  latest  case  involTing  a  discussion  on  the  priyileges  of 
tho  Vice  Chancellor's  Gdurt  at  Oxford,  is  that  of  The  Queen 
t.  Tke  Mast  Noble  Arthur ^  Duke  of  Wellington^  Chancellor 
of  the  VntverHty  of  Oxford^  in  re  Philip  Taiglor*  The 
parties  were  ordered  to  declare  in  pTohibition. — Trinity  Terao^ 
Quern's  Bench,  IS^L— En.]] 

The  chancellor's  court  hath  authority  to  determine  not  How  at  u 
only  civil,  but  also  criminal  offences  or  misdemeanors^  under  cn^t?'  *^ 
tb^  defi^ree  of  tredsoni  felony,  or  maim.    But  the  trial  of  trea-  ^^fl^^^ct*. 
son,  felony^  and  maitoi  by  a  particular  charter  is  committed  to 
the  unifcrsity^  jurisdiction  in  another  court,  namely^  the  comrt 
of  the  lord  high  steward  of  the  university.    For  by  a  charter 
of  the  7th  Jun«,  2  Hen«  4,  (confirmed,  Among  the  rest,  by  the 
statute  of  the  18  EUs«)  cognizance  is  grinted  to  the  tmifersfly 
of  Oxford  of  all  indictments  of  treasons,  fusurreetiem,  felony,   [  437  ] 
and  maim,  which  shall  be  fomid  in  any  of  the  king's  cotirts 
against  a  scholar  or  privileged  person ;  and  they  are  to  be  tried 
before  the  high  steward  of  the  university,  or  bis  deputy,  who 
is  to  be  nominated  by  the  chancellor  of  the  university  for  the 
time  being.    But  when  his  office  is  called  forth  into  action, 
stich  high  steward  nrast  be  appr^ed  by  the  lord  high  chan- 
eellor  of  England,  and  a  special  eommtssion  under  the  great 
seal  is  given  to  him  and  others  to  try  the  hidictment  then  de^ 
pending,  according  to  the  law  df  the  land  and  tho  privileges  of 
the  said  university.    When  therefore  an  indictment  is  found 
at  the  assizes,  or  elsewhere,  against  any  scholar  of  the  university 
or  other  privileged  person,  the  vice-chancellor  may  claim  the 
cognizance  of  it;  and  (when  claimed  in  due  time  and  manner) 
it  ought  be  allowed  him  by  the  judges  of  assize  ;  and  then  it 
comes  to  be  tried  in  the  high  steward's  court.    But  the  indict- 
ment must  first  be  found  b^  fli  grand  jury,  and  then  the  cogni- 
zance claimed;  forjt  seemeth  that  the  high  steward  cannot 
[proceed  originally  to  inquire,  but  only  after  inquest  in  comswon 
aw  courts  to  hear  and  determine.    Much  m  the  same  manner, 
as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord  Wgh 
steward  of  Greaft  Britain,  the  indictment  must  first  be  foimd  et 
the  assizes,  or  in  the  Court  of  King's  Bench,  and  then  (in  c«»- 
sequence  of  a  writ  of  certiorari)  transmit^  to  be  ftnaRy  hcaard 
and  determined  before  the  lord  high  steward  and  the  pewra* 
When  the  cognizance  is  so  allowed,  if  the  offence  be  a  misde- 
meanor only,  it  is  tried  in  the  chancellor's  court  by  the  d»*- 
mrry  judge.    But  if  it  be  for  tretoon,  felony,  or  mnim,  it  is 
ther>  and  then  only  to  be  determine  before  tho  high  stewwd, 
under  the  king's  special  commission  to  try  the  same.     The 
process  ot  th^  trial  Is  this :— The  high  steward  fssues  one  pre- 
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cept  to  the  sheriff*  of  the  county,  who  thereupon  returns  a  panel 
of  eighteen  freeholders ;  and  another  precept  to  the  beadles 
of  the  university,  who  thereupon  return  a  panel  of  eighteen 
matriculated  laymen ;  and  by  a  jury  formed  half  of  freeholders 
of  the  county,  and  half  of  the  matriculated  persons,  is  the  in* 
dictment  to  be  tried :  and  that,  in  the  Guildhall  of  the  city 
of  Oxford.    And  if  execution  be  necessary  to  be  awarded,  in 
consequence  of  finding  the  party  guilty,  the  sheriflT  of  the 
county  must  execute  the  university  process,  to  which  he  is  an- 
nually bound  by  an  oath.     But  there  hath  not  been  occasion 
to  reduce  this  proceeding  into  practice  for  above  one  hundred 
years  last  past(£r). 
[  438  ]       M.,  3   Car.,  Bailey's  case  (6).      In  the  Common  Pleas. 
Exiendeih      Ejectment,  upon  a  lease  of  a  messuage  in  Oxford.     The  de- 
hSid!''  ^^''    fendant, being  principal  of  Gloucester  Hall  in  Oxford,  pretended 
that  he  being  a  scnolar  in  Oxford  and  a  privileged  person^ 
ought  to  be  sued  before  the  vice-chancellor  in  Oxford,  according 
to  the  course  of  proceedings  there,  according  to  the  custom  of 
the  university,  and  according  to  the  charters  of  Richard  II. 
and  Henry  VIII.  confirmed  by  parliament.     Wherefore  he 
prayed  that  there  might  be  a  stay  of  proceedings  in  this  court, 
and  showed  their  charters,  that  they  had  cognizance  of  all  suits, 
contracts,  covenants,  quarrels,  except  concerning  freehold ;  and 
this  being  a  personal  action,  they  ou^ht  to  have  cognizance 
thereof.    And  for  the  university  was  snowed  an  ancient  record 
in  this  court,  in  the  22  £dw.  1,  where  a  plea  of  covenant  was 
brought  in  the  court  of  the  vice-chancellor  of  the  university  of 
Oxford,  by  reason  of  a  contract  made  before  that  time,  wherein 
was  granted  unto  them  that  they  should  have  cognizance  of 
all  actions  personal  and  contracts ;  and  this  covenant  in  ques- 
tion was,  that  he  should  enjoy  such  an  house  in  Oxford  for  a 
year :  and  because  this  Court  of  the  Common  Pleas  had  granted 
a  prohibition  to  stay  the  proceedings  in  the  said  suit,  being 
begun  in  the  Court  Christian  before  the  vice-chancellor,  the 
record  mentioned,  that  upon  the  showing  of  this  charter,  it 
appearing  that  the  action  was  brought  only  upon  a  contract, 
and  not  for  the  houses,  therefore  a  consultation  was  granted. 
And  so  it  was  prayed  here,  because  this  action  was  but  per- 
sonal, that  they  might  have  cognizance  thereof.    But  all  the 
court  denied  it,  and  afHrmed,  that  the  vice-chancellor  had  not 
any  jurisdiction,  nor  might  hold  plea  thereof,  for  in  this  action 
he  shall  recover  possession,  and  shall  have  an  habere  fadas 
possessionem^  and  thereby  he  that  hath  a  freehold  may  be  put 
out  of  possession;  and  it  is  not  like  the  record  shown,  for  there 
it  is  only  an  action  of  covenant,  wherein  the  plaintiff  shall  re- 
cover damages  only,  and  therefore  reason  to  grant  sl  procedendo 
there;  but  nere  he  shall  recover  possession,  and  therefore  by 

(a)  4  Blackst  277.  (6)  Cro.  Car.  87. 


their  Cwn  rules  they  ought  not  to  hold  cognizance,  nor  have  cmu  in  udi. 

liberty  to  proceed  in  this  case.    Note,  that  by  this  ancient  re-  ^'""^  ^*^""* 

cord  it  appeareth  what  are  the  privileges  [it  should  rather  be 

said,  what  were  then  the  privileges]  of  the  said  university,  and 

the  jurisdiction  of  this  court  to  grant  a  prohibition  where 

they  proceed  in  court  christian  in  prejudice  of  the  common 

law,  without  resorting  to  the  chancery. 

Stephens  v.  Berry  (c),  85  &  36  Car.  2,  in  the  chancery.  Fireeiioid. 
The  plaintiff  exhibits  his  bill,  to  be  relieved  touching  some  L  ^9  J 
lands  in  Cornwall ;  and  the  defendant,  being  head  of  Exeter 
College  in  Oxford,  pleads  the  privilege  of  the  university,  and 
that  he  ought  to  be  sued  in  the  vice-chancellor's  court  in  Ox* 
ford  on]y.  But  his  plea  was  overruled:  for  that  matters  of 
freehold  are  excepted  out  of  the  patent  to  the  university ;  and 
their  court  can  at  best  have  but  a  lame  jurisdiction  as  to  lands 
in  Cornwall. 

Draper  v.  Crowther(d)f  35  &  36  Car.  2.  A  bill  was  contract 
brought  setting  forth  a  contract  under  seal  with  the  defendant,  onderSeai. 
for  making  a  lease  of  certain  lands  in  Middlesex,  and  to  have 
execution  of  the  agreement.  The  defendant  pleaded  the  pri- 
vileges of  the  university,  to  proceed  in  all  quarrels  in  law  and 
equity,  except  concerning  freehold;  and  concluded  to  the 
jurisdiction  of  the  court.  But  Lord  Keeper  Guildford  over* 
ruled  the  plea;  because  in  this  case  the  university  cannot 
sequester  lands  in  Middlesex,  and  so  can  give  no  remedy :  and 
the  carrying  this  agreement  into  execution  toucheth  the  free* 
hold. 

Aldrick  V.  Stratford  (e),  12  Anne.  A  bill  in  chancery  Penonai 
being  brought,  for  a  discovery  of  the  personal  estate  of  Dr,  ^^■*** 
Aldrich  deceased,  and  an  injunction  granted  thereupon;  the 
university  of  Oxford  claimed  cognizance  of  the  cause,  for  that 
both  plaintiff  and  defendant  were  scholars  of  the  university. 
Upon  hearing  council  several  times,  and  view  of  charters,  and 
the  statute  of  13  Eliz.  and  precedents,  Harcourt,  Lord  Chan- 
cellor, ordered  the  bill  to  be  dismissed,  and  allowed  an  exclu- 
sive cognizance  in  equity,  touching  chattels^  to  the  university. 

[^As  to  the  internal  government  of  colleges  it  may  be  well  to 
borrow  the  language  of  Ayliffe  (/) : 

C;**  Although  these  colleges  by  their  foundation  have  not  internal  oo- 
any  jurisdiction  or  commanding  power,  yet  nevertheless  they  JoUeSSl'  **' 
have  always  a  restraining  authority  given  them  by  their  statutes 
and  privileges,  which  authority  is  sometimes  without  and  some- 
times with  a  limitation;  but  when  it  is  without  any  limitation 
or  restriction,  it  is  left  unto  the  wisdom  and  discretion  of  the 
head  and  governing  part  thereof;  and  this  power  ought  to  be 

(c)  1  Vera.  212.  (/)  [ Ayliffe's  Univ.  of  Oxford,  vol. 

(rf)  2  Vent.  362.  ii.  p.  49—52.] 

(e)  22  Viner,  1 1 . 
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used  and  exercised  with  the  same  tenderness  and  moderation  as 
a  wise  father  would  exhibit  in  the  chastisement  and  correction 

Power  of       of  his  children,  and  not  with  rigour  and  cruelty.  Although  heads 

or  coueges.  and  governors  of  colleges  are  invested  with  this  power  of  cor- 
recting and  punishing  their  fellows  and  scholars^  yet  this  ought 
only  to  be  understood  in  light  matters,  and  for  such  crimes  and 
misdemeanours  alone  as  are  expressed  in  their  local  statutesi 
or  deducible  from  thence,  according  to  the  exigency  of  the 
same ;  but  they  cannot  proceed  and  correct  as  the  magistrate 
doth,  by  the  prince's  commission  and  authority. 

FeSows  ^'  C^"  ^^  ^^^  colleges,  if  the  question  be  concerning  any  thing 
which  is  common  to  the  fellows  in  particular,  and  as  a  part 
from  the  community,  as  a  chamber,  &c.  the  express  consent  of 
every  one  of  them  is  therein  particularly  necessary ;  but  if  the 
question  be  concerning  that  which  is  common  to  them  all  jointly 
and  indivisibly,  it  is  sufficient,  if  the  greater  part  of  them  con* 
cur  in  the  same  opinion,  for  they  bind  the  rest ;  provided  always, 
that  nothing  be  ordained  or  decreed  contrary  to  the  col^ge 
statutes  legally  established,  or  the  laws  of  the  realm* 

College  uwi.  [['*  Thus  the  college  statutes  and  the  laws  of  the  realm 
standing  entire,  the  greater  part  of  the  college  may  make  de- 
crees and  ordinances  for  the  public  welfare,  which  shall  oblige 
the  lesser  part  altogether,  and  every  fellow  in  particular ;  and 
thus  also  may  all  acts  and  decrees  which  have  passed  the  con* 
sent  and  approbation  of  the  whole  college,  be  repealed  and 
abrogated  by  the  greater  part,  or,  according  to  the  civil  and 
canon  law,  by  two  parts  in  three  of  the  body  assembled. 

]^"  A  person  chosen  bv  a  college  to  treat  of  and  condade 
matters  common  to  the  whole  society,  shall  bind  every  parti* 
cular  fellow  thereof,  if  such  agent's  commission  be  cum  nuda 
relatione  to  the  college ;  but  sometimes  he  is  only  deputed  to 
treat  and  debate  matters,  and  then  to  make  a  report  of  his  pro- 
ceedings to  the  college  itself,  whereby  he  concludes  nothing 
without  the  express  consent  of  the  body. 

When  DDii  \^'^  If  there  should  be  a  statute  made  which  requires  the 
consent  of  every  individual  fellow  in  matters  relating  to  the 
college  in  general,  such  statute  would  be  null  and  void  from 
the  beginning ;  for  if  that  might  take  place,  every  particular 
fellow  by  himself  alone  might  impeach  and  hinder  the  wisest 
decrees  and  resolutions  of  the  whole  society;  which  is  contrary 
to  the  formal  disposition  of  the  law,  requiring  that  in  all  acts 
touching  a  corporation,  the  judgment  of  the  greater  part  sboald 
prevail  over  the  lesser ;  and  such  a  majority  may  give  laws  to 
all  the  fellows  in  particular,  whether  the  rest  of  them  be  there 
present  or  not ;  for  it  is  not  necessary  they  should  all  be  present 
for  this  end,  and  that  especially  in  matters  of  liffht  importance, 
8cc.  so  that  they  be  all  summoned  thereunto.  This  consent  of 
the  greatest  part  must  be  had  and  given  in  the  common  assembly 
of  the  college;  for  though  all  the  fellows  should  separately  and 


ud  void. 


apart  agree  unto  any  thing  common  unto  them  all^  yet  such  aet 
of  agreement  is  not  efiectual  or  valid,  no»  not  although  it  should 
be  done  in  the  presence  of  a  public  notary;  for  that  is  not  done 
by  the  college,  which  is  executed  by  the  fellows  singly.  Nor 
is  it  sufficient  that  the  college  be  assembled,  unless  the  act  be 
sped  in  due  time  and  place,  for  the  fellows  are  not  bound  to 
assemble  at  all  times  and  in  all  places. 

[^^^  But  in  a  corporation  within  a  corporation  this  common  coueBt  o 
consent  of  the  major  part  does  not  always  oblige,  nay,  never  pil^T^^ 
does  proceed,  where  there  are  persons  acting  under  different 
dharacters,  denominations  and  capacities,  unless  an  uninter* 
rupted  immemorial  custom,  or  some  statute,  has  rendered  it 
otherwise,  by  requiring  only  common  consent;  and  in  con- 
firmation hereof,  I  will  cite  a  case  of  my  Lord  Dyer's  Re« 
ports,  p.  9if7  A,  where  it  is  said,  ' That  the  warden,  three 
Dursars,  five  deans,  and  five  senior  fellows  of  New  College  in 
Oxford,  have  authority  ^ven  them  by  the  peculiar  statutes  of 
the  house,  to  dispense  with  the  absence  of  a  fellow  above  the 
space  of  two  months,  to  the  observation  of  which  statute  they 
all  take  an  oath.  The  greater  part  of  them  granted  and  assented 
unto  such  dispensation,  and  the  residue  denied  it.  It  was  ad« 
judged  by  the  opinion  of  the  two  chief  justices,  the  chief  baron. 
Justice  whyddon,  Brown  and  Weston,  that  this  is  not  a  good 
dispensation  or  leave  of  absence,  for  that  it  is  out  of  the  ease 
of  the  statute  of  the  S3  Hen.  8,  c.  27,  which  extends  to  grants 
of  leases,  and  other  grants  and  elections  made  by  the  greater 
part  of  the  whole  number  of  the  corporation,  and  not  to  any 
particular  number,  as  the  case  is  here.' 

[^^'By  the  civil  and  canon  law,  a  person  cannot  be  a  fellow  AFeiiowmAx 
in  two  colleges  at  one  and  the  same  time,  which  is  to  be  under*  !^oCoiicfn. 
stood  when  the  studies  and  exercises  of  one  college  do  thwart 
and  impeach  his  studies  and  exercises  in  the  other,  and  espe« 
ciallv  if  these  difierent  colleges  have  no  subordination  the  one 
to  the  other ;  for  it  may  happen  that  he  may  be  summoned  at 
one  and  the  same  time  to  these  diii^rent  colleges,  and  he  cannot 
serve  both." 

[^But  besides  this  authority  within  the  colleges  themselves,  vuiior. 
in  all  charitable  foundations  some  one  must  be  Visitor  (/)•  If 
no  one  be  appointed  by  the  founder  of  the  charity,  he  him. 
self  during  his  life  is  visitor,  and  after  his  death  the  office  de« 
volves  upon  his  heirs  (a).  Should  they  become  extinct,  the 
crown  becomes  visitor  (A),  as  the  sovereign  is  m^o  jure  of  fill 
roval  foundations,  and  also  of  those  in  which  the  crown  and  a 
suDJect  are  joint-founders  (i),  that  is  to  say,  cotemporaneouslv 
joint*founder8 1  for  where  the  crown  engrafts  a  charitable  gt^ 

If)  rComyn's  Dimt,  tit.  Visitor.]  17  Vee.  498 ;  Es  ptwte  WranMhamf 

[i)nbld.]  2  Ves.  jun.  623.] 

(A)  J^  ilia  esM  of  Caih0rme  Hall,  {i)  [Cmnyn's  Digest,  lii.  Viiiter.] 
Jac  381 ;  Att,'Gaieralyf.  Clarendon, 
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vbitor.  on  an  original  foundation  by  a  subject^  both  fidl  under  the 
cognizance  of  the  primary  visitor  (A). 

[[Wherever  the  crown  is  visitor  (/),  the  functions  of  the  office 
are  exercised  by  the  lord  chancellor  or  special  commissioners. 
Occasionally  the  43  Eliz.  c.  4,  regulates  the  royal  visitation. 
It  will  be  seen  below  that  the  universities  of  Oxford  and 
Cambridge  are  exempt  from  this  jurisdiction  as  well  as  certain 
schools  (m).  So  also  are  all  charitable  institutions  to  which  spe- 
cial visitors  are  appointed  (n). 

Qlt  will  be  seen  below  that  on  the  principle  that  a  man  can- 
not visit  himself,  a  beneficial  interest  in  the  charity  disqualifies 
a  person  for  the  office  of  visitor  (o).  The  questions  as  to  the 
creation  of  a  visitor,  and  the  mode  in  which  his  power  may 
be  exercised,  are  fully  discussed  in  the  cases  of  Green  ▼. 
Rutherford,  before  Lord  Hardwicke,  and  of  Philips  v.  Bm, 
before  Lord  Holt,  which  are  given  below.  Some  valuable 
dicta  on  this  subject  will  be  found  in  Comyn's  Digest,  title 
Visitorf  who  relies  chiefly,  when  speaking  of  the  form  and 
manner  in  which  the  visitatorial  power  is  to  be  exercised,  upon 
AylifFe's  observations  in  his  History  of  the  University  of  Ox- 
ford. According  to  this  author  the  visitor  should  proceed 
"  summarii,  simpliciter,  et  de  piano,  sine  strepitu  aiUfyuri 
judicii,  according  to  the  mere  law  and  right  of  nations,  woereio 
matter  of  necessary  substance  and  not  of  positive  form  are 
observed  (p).  And  again,  he  says,  a  visitor  may  in  his  pro- 
ceedings (q)  *'  use  a  power  and  authority  which  is  not  ex« 
pressly  set  forth  and  mentioned  in  the  rules  and  orders  of  the 
society  whereby  he  visits :  for  there  are  many  things  neces- 
sarily implied,  and  inseparably  incident  to  the  very  power  and 
office  of  a  visitor,  which  need  not  be  expressed ;  as  the  power 
of  suspension  and  deprivation  for  contumacy  and  other  reason* 
able  causes,  8cc.,  for  that  his  visitatorial  power  cannot  be  sup- 
ported without  the  power  of  such  and  the  like  censures,  and 
penal  sanctions." — And  again: 

\^"  Although  a  visitor  may  be  restrained,  by  the  particular 
laws  and  statutes  of  the  founder,  as  to  visit  ex  officio  but  once 
in  two,  three,  four  or  five  years ;  yet  he  has  always  a  constant 

(k)  [Comyn'fl  Disest,  tit  Visitor^  (p)    [Ayliffe's  Hist,  of  Unir.  of 

and  Ait.'Gen.  v.  TtUbot,  3  Atk.  675.]  Oxford,  p.  95.] 

(/)  lAtt,'Gen.v.  Crook,  1  Keen.  (9)   [In  Dr.  Bentley's  cau  [tik 

1 24.]  i^ifra)  the  proceedings  were  by  artidei. 

(m)  [See  title  |b(1&ool0.]  But  in  a  case  appealed  from  Jems 

(n)    King  v.  Bishiw  of  Ely,  1  W.  College,  Oxford,  to  the  Lord  Chtn- 

Black.  00;  case  of  the  President  of  cellor  (Lyndhorst)  as  Visitor  in  &< 

Qtifen't  College,  argued  before  the  absence  of  Lord  Pembroke,  when  a 

Lord  Chancellor,  sitting  for  the  crown  fellow  was  deprived  for  an  atrocioas 

as  visitor  (1821),  edit.  Bowdler,  p.  crime  by  the  head  of  the  tollegpt 

130.]  the    proceedings  were  of  the  most 

(o)  IKing  v.  Bishop  of  Chester,  2  summary  kind  (1828).— £d.J 
Stra.  797.] 
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and  standing  authority  given  to  him  by  the  laws  of  the  land, 
to  hear  and  determine  all  particular  difierences  whatsoever, 
that  may  arise  in  the  collegei  whereof  he  is  visitor,  during  the 
intermediate  time  of  his  general  visitation ;  from  whose  sen- 
tence there  lies  no  appeal  to  any  court  of  law,  but  only  to  the 
queen  in  council  as  aforesaid.  Diocesan  bishops  can  visit  but 
once  in  three  years,  yet  their  courts  are  always  open  to  hear 
and  determine  quarrels  and  offences,  and  all  particular  com« 
plaints.  And  the  like  it  is  with  visitors,  whose  general  autho- 
rity is  restrained  in  point  of  time ;  and  it  would  be  a  vain  and 
absurd  thing  to  suppose  that  the  intention  of  the  founder,  or 
his  laws,  was  that  such  disorders  and  causes  of  complaint 
should  not  be  examined  and  redressed,  in  the  intermediate 
time  of  a  general  visitation,  &c.  (r)"  He  also  observes  that  as 
our  colleges  were  of  ecclesiastical  origin,  and  that  it  was  the 
object  of  their  founders  to  make  their  institutions  ^*  as  much 
ecclesiastical  as  in  them  lay,  as  appears  by  the  style  and  dis- 
pensations of  their  statutes,  which  follow  the  model  of  the 
canon  law,  and  for  the  most  part  square  the  best  with  it(s)." 

[[The  appointment  of  a  visitor  may  be  made  in  any  intelli-  Appoimment 
gible  form  of  words  which  the  visitor  chooses  to  adopt;  "  vwi-  o'*  ^uuor. 
tationem  illi  commendamus^  are  the  words  by  which  the  Bishop 
of  Ely  is  appointed  visitor  of  St.  John's  College,  Cambridge  (<), 
and  it  has  been  laid  down  that  *'  a  power  to  interpret  and 
determine  doubts  upon  the  statutes,  given  in  clear  words,  may 
itself  constitute  visitatorial  power  (?/)."  A  visitor  may  be  either 
general  or  special.  He  is  presumed  to  be  the  former,  unless 
there  are  express  words  which  abridge  his  authority  (x).  The 
founder  may  also  appoint  different  visitors  for  different  pur- 
poses (y).  There  can  be  no  question  that  the  visitor  possesses 
a  judicial  power  as  to  explaining  the  true  intent  and  meaning 
of  the  statutes  which  govern  the  foundation  he  visits.  A  re- 
ference to  the  reported  cases  will  show  that  a  close  adherence 
to  the  directions  given  by  the  founder  has  invariably  guided 
the  exercise  of  this  power  of  interpretation  (z).  It  has  been 
said  that  the  visitor  has  a  judicial  power ;  but  the  better  opi- 

(r)    [Ayliffe'a   Hist,   of  Univ.  of  (y)  [See  also  St.  Johns  College  v. 

Oxford,  84.]  Todington,  1  Burr.  200;  AiL-Uen. 

(0  [Ibid.  51 ;  see  also  p.  57.]  v.  Middleton,  2  Ves.   323 ;    Rex  v. 

(0  iGreen  v.  Rutherforth,  1  Ves.  Bishop  of  Ely,  2  T.  R.  335 ;    Ex 

465.]  parte  Kirkby  Ravensworth  Hospital, 

(if)  [By  Lord  Eldon,  Kirkby  Ra-  8  East,  221.] 

vensworth    Hospital,   Ex  parte,   15  (z)  [The  cases  of  Catherine  Hall, 

Ves.  317.]  5  Russ.    85,    by  Lord    Eldon;    of 

{x)  [See  on  this  point  the  cases  Green  v.  Ruthertoorth,  1  Ves.  462, 

of  Rex  V.  Bishop  of  Worcester,  4  M .  by    Lord    Hardwicke    and    Sir   P. 

&  S.  421  ( 1 815 ) ;    St.  John's  College  Strange  (see  this  case  below) ;  Queen's 

Y.  Todington.  1  Burr.  200 ;  Phillips  College    case,    Russ.    98,   by   Lord 

V.  Bwy,  2  T.  R.  349;  and  15  Ves.  Lyndhurst;    Downing    College  case 

315.]  (August,  1837),  by  Lord  Cottenham.] 
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Dion  seems  to  be,  though  no  great  authority  can  be  cited  foi 
it,  that  he  haa  no  legislative  authority.  It  would  appear,  from 
all  analogy,  that  colleges  must  have  a  power  to  enact  bye- 
laws  (a),  not  at  variance  with  the  laws  of  the  land  or  their 
fundamental  statutes,  for  their  own  government :  how  far,  or 
whether  at  all  these  are  subject  to  the  revision  of  the  visitor, 
is  a  consideration  of  much  difficulty,  and  which  has  not,  I 
believe,  yet  received  any  authoritative  decision.  It  should  be 
remarked  that  independent  members  of  a  college  are  mere 
boarders,  and  have  no  corporate  rights,  nor  can  they  i^peal  to 
the  visitor  (6). — Ed.]] 
visiiation  in  Where  the  poor,  or  those  who  receive  a  charity,  are  not 
incorporated,  but  there  are  certain  trustees  who  dispose  of  the 
charity,  there  is  no  visitor;  because  the  interest  of  the  revenue 
is  not  vested  in  the  poor  that  have  the  benefit  of  the  charity, 
but  they  are  subject  to  the  orders  and  directions  of  the  trus- 
tees (c).  But  where  they  who  are  to  enjoy  the  benefit  of  the 
charity  are  incorporated,  there,  to  prevent  all  perverting  of  the 
charity,  or  to  compose  differences  that  may  happen  amoDg 
them,  there  is  by  law  a  visitatorial  power ;  and  it  being  a 
creature  of  the  founder's  own,  it  is  reason  that  he  and  his  beirs 
should  have  that  power,  unless  by  the  founder  it  is  vested  io 
some  other.  Per  Holt  in  Philips  v.  Bury^  2  T.  Rep.  332. 
And  in  default  of  a  special  appointment,  and  heirs  of  the 
founder,  this  power  devolves  on  the  king  (gF). 

[[It  is  now  clear  law,  as  has  been  already  remarked,  that  in 
the  case  of  a  private  eleemosynary  foundation,  if  no  special 
visitor  be  appointed  by  the  founder,  the  right  of  vbitation  on 
the  failure  of  his  heirs  devolves  upon  the  king,  to  be  exercised 
by  the  great  seal  (e).  And  where  the  heir  of  a  founder  of  a 
charity  is  visitor,  and  has  been  found  a  lunatic  by  inquisition, 
the  right  of  visitation  during  his  lunacy  devolves  on  the 
crown  (/)•     We  have  now  to  consider  whether  the  king's 

(a)  [As  to  the  power  of  a  corpo-  Si.  Cathtrine't  Hall,  Ounbridge,  4 
ration  to  enact  bye-laws,  see  1  Black.  T.  R.  233;  and  Anon.  12  Mod.  232: 
Com.  476;  Blakemore  v.  Glamor-  Ex  parte  Wraiigham^  2  Ves.  jun. 
ganshire  Canal  Company,  1  M.  &  K.  609,  Lord  £ldon ;  case  of  two  Fd- 
163;  Rex  v,  Grai/'s  Inn,  1  Doug,  lowships  of  New  College,  S  At)L  €67 ; 
354;  Rex  v.  Benchert  of  Lincoln*s  Lord  Hardwicke,  I  Burr.  203;  ca* 
Inn,  4  B.  &  C.  858;  an'd  an  Essay  of  Queen^t  College,  Jac.  19;  S,C 
on  the  Legislative  Power  of  Colleges,  Jac.  47;  Att.-Uen.  r.  MmUt  of 
Law  Magazine,  No.  XL.J  Catherine  Hall,  Cambridge,  ZS2,S92, 

(b)  IRex  V.  Grundon,  Cowp.  319.]  400—402 ;  cases  of  Grantham  5cW 

(c)  Sec  CTfiaritabU  ^$n.  and  Richmond  School,  cited  17  Ve!> 

(d)  [Sec  the  case  of  Edtn  v.  Foster,  499 ;  and  in  Re  Garstang  School  (\ 
case  of  Birmingham  School,  2  P.  August,  1 829),  7  Law  Journal,  169, 
Wms.  325;  Gilb.  Rep.  178;  Sel.  172,  for  cases  where  the  ^t  seal 
Cli.  C.  36;  Alt, 'Gen.  v.  Price,  case  has  exercised  the  crown's  risitalori*! 
of  Berkhamstead  School,  3  Atk.  108 ;  power.] 

and  see  title  J^cSoolJl.]  (/)  lAtt.-Gen.  v.  Dixie,  13  Ves. 

(c)  IRex  V.  Master  and  Fellows  of   519.] 
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courts  will  interfere  where  there  is  a  visitor  specifically  ap- 
pointed,  the  leading  case  on  which  subject  is  Philips  v. 
Bury,  &c.  (ff) — Ed. J 

In  this  case  the  plaintiff  brings  an  ejectment  against  the  whether  the 
defendant  for  the  rectory-house  of  Exeter  College  in  Oxford,  Si^/iiS^"*^ 
and  declares  upon  a  demise  to  him  by  John  Painter,  being  yj^UJ^**^"* 
now  made  rector  upon  the  deprivation  of  Dr.  Bury.  Upon  ipedaiiy  ap. 
the  general  issue  pleaded,  the  jury  find  a  special  verdict,  'r'^^^g  i 
They  find  that  Exeter  College  in  Oxford  (to  the  rectors  and  ^  ^ 

scholars  of  which  the  rectory-house  appertaineth)  was  founded 
by  Walter  Stapleton,  Bishop  of  Exeter,  for  a  rector  and  a  cer* 
tain  number  of  fellows :  that  the  rector  and  fellows  are  a  body 
politic,  incorporated  by  letters  patent  of  Queen  Elizabeth,  by 
the  name  of  Rector  and  Fellows  of  Exeter  College  in  Oxford  : 
they  also  find  divers  statutes  of  the  college :  they  find  one 
which  appoints  the  Bishop  of  Exeter  and  his  successors  to  be 
visitors,  but  that  he  ought  not  to  visit  ex  officio  but  once  in 
five  years  (unless  he  be  requested  by  the  rector  and  four  of 
the  seven  senior  fellows),  and  that  this  visitation  ought  not  to 
continue  longer  than  three  days :  they  find  also  another  sta- 
tute, which  enables  the  visitor  to  deprive  the  rector,  if  he  ob- 
tain the  concurrent  assent  of  the  seven  senior  fellows,  in  case 
the  rector  misbehave  himself;  they  find  another  statute,  which 
enables  the  rector  to  deprive  any  of  the  fellows  for  inconti- 
nency  or  other  offences  there  specified.  The  jury  find  further, 
that  the  defendant.  Dr.  Bury,  was  made  rector  of  Exeter  Col- 
lege in  the  year  1689 :  that  he,  upon  the  16th  of  October  in 
that  year,  deprived  Mr.  John  Colmer,  one  of  the  fellows,  for 
incontinency :  that  John  Colmer  entered  his  appeal  with  the 
Bishop  of  Exeter,  visitor  of  the  college,  who,  after  having 
heard  his  appeal,  sent  his  chancellor  in  March  1690  with  him 
to  the  college  to  restore  him :  that  the  rector  and  the  seven 
senior  fellows  denied  to  give  him  admittance :  they  find  that 
the  Bishop  of  Exeter  issued  his  citation  for  appointing  a  visita- 
tion the  16th  of  June  following ;  which  citation  was  served  upon 
the  defendant,  then  rector,  by  Webber :  that  the  bishop,  upon 
the  16th  came  to  the  college,  where  he  found  the  gates  of  the 
college  shut  against  him,  so  that  he  could  not  obtain  admission ; 
that  the  bishop  then  and  there  administered  an  oath  to  Webber,  [  441  ] 
concerning  the  service  of  the  citation :  they  find,  that  upon 
the  20th  of  July  in  the  same  year,  the  bishop  issued  another 
citation  for  appointing  a  visitation  to  be  held  the  24th  follow- 
ing :  they  find  that  upon  the  24th  the  bishop  held  a  visitation : 
that  upon  the  25th  he  suspended  five  of  the  seven  senior  fel- 
lows for  contumacy :  that  upon  the  26tb,  with  the  consent  of 
the  then  seven  senior  fellows,  he  deprived  the  defendant,  then 
rector,  for  contumacy :  that  Mr.  Painter  was  then  made  rector, 
and  entered  in  the  premises,  and  demised  to  Philips,  the  plain- 

(g)  Lord  iUyra.  5;  4  Mod.  106;  Skin.  447. 
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liff,  for  a  term  of  years,  who  entered ;  and  that  the  defendant 
entered  upon  him,  and  that  the  plaintiff  brought  this  eject- 
ment. After  several  arguments  at  the  bar  in  this  case,  the 
Court  of  King's  Bench  were  divided  in  opinion ;  the  three 
puisne  judges,  Gregory,  Giles  Eyre,  and  Samuel  Eyre,  were  of 
opinion  that  judgment  ought  to  be  given  for  the  defendant: 
Holt,  Chief  Justice,  on  the  contrary,  held  that  it  ought  to  be 
given  for  the  plaintiff.  The  principal  and  leading  point  in 
this  case  was,  whether  the  Court  of  King's  Bench  had  any 
jurisdiction  to  examine  into  the  proceedings  of  the  visitor  of 
the  college,  and  to  give  relief  to  the  party  oppressed  by  them. 
The  three  judges  who  argued  for  the  defendant,  resolved,  that 
to  the  King's  Bench  belongeth  authority,  not  only  to  correct 
errors  in  judicial  proceedings,  but  other  errors  and  misde- 
meanors extrajudicial  tending  to  the  oppression  of  the  subject, 
for  which  they  relied  on  Baggers  case  (A).  They  also  held, 
that  a  college  is  a  temporal  or  lay  corporation,  of  the  same 
nature  with  an  hospital.  And  they  took  the  difference  in 
Baggers  case,  that  if  a  layman  be  patron  of  an  hospital,  he 
may  visit  it,  and  depose  or  deprive  (upon  good  cause)  the 
master;  but  if  he  deprive  him  without  just  cause,  and  by  co- 
lour thereof  the  master  be  ousted,  he  shall  have  an  assise ; 
because  the  common  law  will  not  permit  any  person  grieved  to 
be  without  remedy.  And  though  the  founder  had  an  absolute 
power  over  his  foundation,  yet  he  could  not  exclude  the  juris- 
diction of  the  common  law :  no  more  than  if  a  man  should 
devise  lands  between  A.  and  B.,  and  his  intent  was,  that  if  any 
difference  should  arise  between  them  about  the  lands,  it  should 
be  determined  by  C.  without  process ;  this  appointment  would 
be  vain,  and  the  party  grieved  might  have  his  remedy  by  the 
law.  Besides,  that  the  law  will  not  allow  any  custom  which 
in  any  manner  may  tend  to  the  support  of  arbitrary  power; 
and  for  this  reason  will  not  permit  the  visitor  to  be  without 
[  41'i2  ]  control.  And  for  these  reasons  they  were  of  opinion  that  they 
had  here  jurisdiction  (the  whole  matter  being  found  specially) 
to  examine  and  correct  the  erroneous  proceedings  (if  such  they 
were)  of  the  visitor.  But  they  agreed  that  if  the  ordinary  de- 
prive a  master  who  is  ecclesiastical,  without  just  cause,  he  shall 
not  have  an  assise,  because  he  hath  other  remedy  by  appeal ; 
Lord  Holt  *s  in  Coveney's  case(i).  But  Holt,  Chief  Justice  [[expressed 
ihf  oiiic7™  '"^  dissent  from  the  other  judges,  in  a  most  luminous  judgment, 
Jodgw.  during  the  course  of  which  the  nature  and  extent  of  the  visita- 

torial power  are  discussed  in  all  their  bearings.  The  sub- 
sequent confirmation  of  this  decision  by  the  House  of  Lords 
having  rendered  Philips  v.  Bury  the  leading  case  upon  this 
subject,  it  has  been  thought  advisable  to  print  it  at  length  in 
this  place  (A) : 

(A)  1 1  Co.  28.  (k)  [2  Dumf.  &  East,  246.    It  wis 

(i)  Dyer,  209.  much  referred  to  i&  the  case  of  the 


[['*  I  will  put  the  case  (I)  as  short  as  I  can  upon  the  record,     P^mpt 
and  it  is  thus.     Exeter  College  in  Oxford  was  founded  by      Buiry. 
William  Stapleton,  to  consist  of  a  rector  and  scholars.     By  the  }^^'*,J;|.^'J'* 
statutes  and  constitution  of  the  college,  the  Bishop  of  Exeter    "  ^"'*'"  ■ — 
for  the  time  being  is  appointed  visitor,  to  visit  by  himself  or 
commissary;  and  the  time  is  set  when  he  shall  visit  at  the  re- 
quest of  the  college,  as  often  as  they  think  requisite,  and  with- 
out such  request,  once  in  five  years  ex  officio.     Then  it  is 
directed  that  in  his  visitation  he  may  proceed  to  the  depriva- 
tion of  the  rector,  or  to  the  expulsion  of  the  scholars.     Then 
there  is  a  qualification  of  this  power  by  the  particular  words 
of  the  statute :   '  Si  tamen  ad  deprivationem  rectoris  aut  ex- 
pulsionem  scholaris  alicujus  per  episcopum  aut  ejus  commiS" 
sarium  agatur,'  then  his  crimes  shall  be  shown  unto  him,  and 
if  he  cannot  probably  make  out  his  innocence,  then  he  shall 
be  amoved  without  further  appeal ;  dum  tamen  ad  ejus  expul- 
sionem,  there  shall  be  the  consent  of  the  rector  and  three  of 
the  seven  senior  fellows.     Then  the  statute  goes  on  further, 
that  if  the  rector  be  removed  by  the  bishop's  commissary, 
etiam  consentientibus  four  of  the  senior  fellows,  he  may  ap- 
peal to  the  bishop.     Then  there  is  another  statute,   which 
shows  for  what  faults  and  crimes  the  rector  shall  be  deprived ; 
wasting  or  alienating  the  revenues  or  goods  of  the  college ; 
adultery;  and  some  particular  things.     Then  it  showeth  the 
method  that  shall  be  taken  against  him  when  they  do  proceed 
to  deprivation,  i.  e.  within  fifteen  days  after  the  fact  committed 
he  shall  by  the  college  be  admonished  to  resign.     Then  they 
are  to  apply  to  the  bishop,  and  if  he  be  convicted,  the  bishop 
or  his  vicar  may  proceed  to  deprive  him.     There  was  one 
Colmer,  a  scholar,  expelled  the  college  by  the  rector  and  fel- 
lows for  incontinency ;  against  this  expulsion  he  appealed  to 
the  bishop,  as  visitor,  in  March  1690.     Upon  the  appeal  the 
bishop  granted  a  particular  commission  to  Doctor  Masters  to 
examine  this  matter.     He  went  to  the  college,  and  his  pro- 
ceedings are  found  in  the  verdict,  and  reversed  the  sentence  of 
expulsion,  and  restored  Colmer  to  his  fellowship.     After  this 
the  bishop  appointed  a  visitation  to  be  held  in  the  chapel,  when 
the  doors  were  shut.     The  rector  and  scholars  would  not  open 
the  doors,  but  jprotested  in   the  area  against  the  visitation. 
The  visitor  called  over  the  names  of  the  rector  and  scholars, 
and  swore  one  to  prove  the  summons,  and  went  away  without 
doing  any  thing  more.     After  this  another  visitation  was  ap- 
pointed in  the  hall,  to  be   held  the  24th  of  July;  at  which 
time   the  bishop  repaired    tliither,    and   divers  protestations 
against  the  visitation  were   made ;  but  he  proceeded,  called 
over  the  names,  registered  the  act  of  the  16th  of  June,  and 

King  V.  The  Bishop  of  Exeter,    and     Lord  Holt.— Ed.] 

is  printed  by  the  reDorters  at  the  end        (/)  [Vide  1  Lord  Rayin.  6.] 

of  that  case  from  the  MS.  notes   of 


442  c 

PhUipt 

V. 

JBurf. 

Lord  Holt's 
Judgment. 


€Mtstfi  Can)  Winnnfiltltfi.'2 

senior  fellows  to  the  deprivation  of  the  rector  ?    For  if  there 
were  such  a  necessity  by  the  statutes  of  the  founder,  I  agree 
this  sentence  had  been  a  nullity.    But  as  this  statute  is  framed, 
I  conceive  it  is  not  necessary  ;  but  that  the  bishop  has  a  power 
to  deprive  the  rector^  though  the  four  seniors  concur  not  in 
the  sentence,  for  these  reasons:    firsts  by  the  statutes,  the 
Bishop  of  Exeter  for  the  time  beinc  is  made  the  ordinar)' 
visitor  of  Exeter  College ;  and  it  is  dear  that,  where  any  one 
is  visitor  of  a  college,  he  has  full  and  ample  power  to  deprive 
and  amove  any  member  of  the  college,  qua  visitor.    Sndly. 
there  is  an  express  power  given  to  the  bishop  to  proceed  to 
the  deprivation  of  the  rector,  or  the  expulsion  of  a  scholar,  in 
his  visitation.     But  now,  3dly,  though  there  be  qualifications 
of  the  bishop's  power  in  the  expulsion  of  a  scholar,  yet  the 
bishop's  power  in  depriving  the  rector  is  not  restrained  to  be 
with  the  consent  of  four  of  the  seven  senior  fellows.    The 
words  are  '  Si  tamen  ad  depHvationem  aut  inhabilitatem  rec- 
torts  aut  expulsionem  schotaris  aliaytis  per  episcopum  Exon. 
vel  ejus  commissarium  agatur,  dummodo  ad  ejus  expulsionem 
concurrat  consensus  rectoris  et  trium  de  septem  mcLximi  seni- 
oribus  scholaribus.*    And  I  would  observe,  it  is  deprivatio  as 
to  the  rector ;  and  it  is  expulsio  as  to  the  scholar ;  and  though 
I  do  agree  the  words  are  synonymous,  yet  by  this  statute  they 
are  di&rently  applied ;  and  it  is  impossible  the  consent  should 
relate  to  the  rector,  for  then  he  must  consent  to  his  own  depri* 
vation,  and  it  is  impossible  to  imagine  he  should  so  consent; 
for  in  this  place  the  consent  of  three  of  the  senior  fellows  is 
not  to  do,  without  there  be  the  consent  of  the  rector.    But 
then  the  subsequent  words  are^  that  if  the  rector  be  deprived 
by  the  bishop's  commissary,  although  four  of  the  senior  fel- 
lows do  consent,  he  may  appeal  to  the  bishop.     The  rector 
hath  that  liberty,  if  the  bishop's  commissary  deprive  him.    But 
where  are  there  any  words  that  do  abridge  the  bishop's  own 
power  ?    The  commissary's  power  seems  to  be  abridged  by 
these  words,  ^  to  have  their  consent ;'  and  yet  that  is  but  by 
implication  neither.    But  the  statute  hath  appointed  no  qualifi- 
cation of  the  bishop's  power.     Here  are  express  words  that 
he  may  proceed  to  tne  deprivation  of  the  rector,  not  only  by 
the  general  words  of  making  him  visitor,  but  psurticular  words 
for  that  purpose  in  the  very  statute.     Then  show  some  other 
words  to  qualify  this  power ;  for  I,  for  my  part,  find  none.    I 
do  find  some  that  qualify  the  commissary  s  power,  but  none 
that  reach  the  bishop's.     It  is  obiected,  that  it  is  very  un- 
reasonable to  imagine  the  founder  should  give  a  greater  autho- 
rity to  the  visitor  over  the  rector  than  the  scholars ;  the  ques- 
tion is  not  what  was  reasonable  or  fit  for  the  founder  to  do^ 
but  what  he  hath  done  upon  a  view  and  perusal  of  the  statutes. 
Suppose  he  doth  give  the  bishop  such  an  absolute  authority,  it 
is  not  in  our  power  to  control  it  for  any  imagined  unreason- 


ableness ;  and  it  is  to  be  supposed  that  the  founder  had  some  PAuip* 
reason  for  giving  the  bishop  such  power  over  the  rector;  b^^. 
though  if  he  had  not,  it  is  not  material ;  his  will  is  his  reason  i^"*  Hoirt 

in  ordering  and  disposing  of  his  own ;  and  it  is  not  in  our  

power  to  take  away  this  authority  from  him,  because  we  think 
it  unreasonable.  Then  consider  the  rector  hath  a  benefit  that 
the  scholars  have  not ;  for  if  the  commissary  visit  the  college, 
and  deprive  him  with  the  consent  of  four  senior  fellows,  he 
may  have  an  appeal  to  the  bishop ;  but  the  scholars  can  have 
no  such  appeal.  And  it  mav  be  the  founder  thought  fit  to 
trust  the  rector  with  the  bisnop  alone,  as  knowing  that  he 
would  take  more  care  of  the  head  of  the  college  than  he  would 
of  the  inferior  members  of  it.  But  afler  all,  I  say  again,  who 
knoweth  what  reason  a  man  may  have  ?  Every  man  is  master 
of  his  own  charity,  to  appoint  and  qualify  it  as  he  pleaseth. 
Now  if  the  Bishop  of  Exeter  be  by  statute  in  express  words 
made  visitor  of  the  college,  and  hath  by  express  words  a  power 
given  to  him  to  proceed  to  the  deprivation  of  the  rector,  and 
there  were  no  words  to  lessen  that  power,  I  would  fain  know 
how  we  can  make  such  a  construction  as  to  limit  this  power  to 
be  with  the  consent  of  four  senior  fellows.  So  that  I  think 
by  the  statutes  in  this  case,  and  the  constitutions  of  the  col- 
lege, the  bishop  being  made  visitor,  and  having  authority  to 
deprive  him,  without  any  qualification  of  that  authority,  he 
might  proceed  to  deprive  him  without  the  consent  of  the  four 
senior  fellows ;  though  I  do  agree,  if  their  consent  had  been 
necessary,  the  suspension  doth  not  make  them  no  fellows  during 
the  suspension,  for  it  is  only  an  impediment  to  them  from  en- 
joying any  benefit  from  their  office,  but  it  makes  no  vacancy 
of  the  office  at  all.  For  if  a  minister  be  suspended,  during 
the  suspension  the  place  is  full  (m);  and  if  the  rector  had  been 
suspended,  the  rectory  had  been  full,  and  he  might  with  the 
fellows  have  maintained  an  assize  for  the  lands  of  the  college, 
and  he  is  as  much  rector  as  before ;  and  then  if  a  suspended 
fellow  remained  a  fellow,  if  it  were  necessary  for  them  to  con- 
sent, such  a  fellow  is  as  much  empowered  to  consent  as  ever 
he  was ;  but  I  think  it  was  not  at  all  necessary  as  the  case  is. 
The  next  point  is  no  more  than  this.  Whether  (supposing 
the  bishop  nas  an  authority  to  deprive  the  rector,  and  he  doth 
by  sentence  deprive  him),  the  justice  of  this  sentence  be  exa- 
minable in  any  of  the  courts  of  common  law  ?  That  is,  first. 
Whether  the  sufiiciency  of  the  sentence  as  to  the  cause  be  exa- 
minable in  the  common  law  courts?  And,  secondly,  W^hether  the 
truth  of  that  cause,  suppose  it  be  good  and  sufficient  to  ground 
the  sentence  if  true,  can  be  inquired  into  or  be  examined?  And 
I  think  the  sufficiency  of  the  sentence  is  never  to  be  called  in 
question,  nor  any  inquiry  to  be  made  here  into  the  reasons  or 
causes  of  the  deprivation.     If  the  sentence  be  given  by  him  that 

(m)  [1  Dum.  &  East,  626.] 
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IS  visitor,  created  so  by  the  founder,  or  by  the  law,  you  shall 
never  inquire  into  the  validity  or  ground  of  the  sentence ;  Mid 
this  will  appear,  if  we  consider  the  reason  of  a  visitor,  how  he 
comes  to  be  supported  by  authority  in  that  office.  And  that  we 
may  the  better  apprehend  the  nature  of  a  visitor,  we  are  to  con- 
sider that  there  are  in  law  two  sorts  of  corporations  aggregate; 
such  as  are  for  public  government,  and  such  as  are  for  private 
charity.  Those  that  are  for  the  public  government  of  a  town, 
city,  mystery,  or  the  like,  being  for  public  advantage,  are  to  be 
governed  according  to  the  laws  of  the  land ;  if  they  make  any 
particular  private  laws  and  constitutions,  the  validity  and  justice 
of  them  is  examinable  in  the  king's  courts ;  of  these  there  are 
no  particular  private  founders,  and  consequently  no  particular 
visitor :  there  are  no  patrons  of  these ;  therefore,  if  no  provision 
be  in  the  charter  how  the  succession  shall  continue,  the  lav 
supplieth  the  defect  of  that  constitution,  and  saith  it  shall  be 
by  election ;  as  mayor,  aldermen,  common  council,  and  the 
like ;  and  so  it  was  m  the  case  of  the  town  of  Launceston  {n\ 
But  private  and  particular  corporations  for  charity,  founded 
and  endowed  by  private  persons,  are  subject  to  the  private 
government  of  those  who  erect  them;  and,  therefore,  if  there 
be  no  visitor  appointed  by  the  founder,  the  law  appoints  the 
founder  and  his  heirs  to  be  visitors,  who  are  to  proceed  and 
act  according  to  the  particular  laws  and  constitutions  assigned 
them  by  the  founder.  So  it  appears  by  the  cases  in  Yelr.  65, 
and  2  Cro.  60,  Fairchild  and  Gaire,  where  it  is  now  admitted 
on  all  hands  that  the  founder  is  patron,  and,  as  founder,  is  visi- 
tor, if  no  particular  visitor  be  assigned.  And  so  is  8  E.  S,  Ass. 
Placit.  29,  31.  So  that  patronage  and  visitation  are  necessary 
consequents  one  upon  another ;  for  this  visitatorial  power  was 
not  introduced  by  any  canons  or  constitutions  ecclesiastical  (as 
was  said  by  a  learned  gentleman,  whom  I  have  in  my  eye,  in  his 
argument  of  this  case) :  it  is  an  appointment  of  law ;  it  ariseth 
from  the  property  which  the  founder  had  in  the  lands  assigned 
to  support  the  charity ;  and  as  he  is  the  author  of  the  charity, 
the  law  gives  him  and  his  heirs  a  visitatorial  power,  that  is,  an 
authority  to  inspect  the  actions  and  regulate  the  behaviour  of 
the  members  that  partake  of  the  charity;  for  it  is  fit  the  mem- 
bers that  are  endowed,  and  that  have  the  charity  bestowed  upon 
them,  should  not  be  left  to  themselves  (for  divisions  and  contests 
will  arise  amongst  them  about  the  dividend  of  the  charity),  but 
pursue  the  intent  and  design  of  him  that  bestowed  it  upon  them. 
Now  indeed,  where  the  poor,  or  those  that  receive  the  charity, 
are  not  incorporated,  but  there  are  certain  trustees  who  dispose 
of  the  charity,  according  to  the  case  in  10  Co.  there  is  no  visitor; 
because  the  interest  of  the  revenue  is  not  vested  in  the  poor 
that  have  the  benefit  of  the  charity,  but  they  are  subject  to  the 
orders  and  direction  of  the  trustees.     But  where  they  who  are 

(n)  [1  RoU.  Abr.  513.] 


to  enjoy  the  benefit  of  the  charity  are  incorporated,  there,  to  Pkutpt 
prevent  all  perverting  of  the  charity,  or  to  compose  differences  bw9. 
that  may  happen  among  them,  there  is  by  law  a  visitatorial  Lord  HoU'g 
power ;  and  it  being  a  creature  of  the  founder's  own,  it  is  reason  J"''»'"*°^' 
that  he  and  his  heirs  should  have  that  power,  unless  by  the 
founder  it  is  vested  in  some  other.  Now  there  is  no  manner  of 
difference  between  a  college  and  an  hospital,  except  only  in 
degree;  an  hospital  is  for  those  that  are  poor,  and  mean,  and 
low,  and  sickly:  a  college  is  for  another  sort  of  indigent  per- 
sons ;  but  it  hath  another  intent,  to  study  in,  and  breed  up  per- 
sons in  the  world,  that  have  not  otherwise  to  live ;  but  still  it  is 
as  much  Mrithin  the  reason  of  hospitals.  And  if  in  an  hospital 
the  master  and  poor  are  incorporated,  it  is  a  college  having  a 
bommon  seal  to  act  by,  although  it  hath  not  the  name  of  a  col- 
lege (which  always  supposeth  a  corporation),  because  it  is  of  an 
inferior  degree ;  and  in  the  one  case  and  in  the  other  there 
must  be  a  visitor,  either  the  founder  and  his  heirs  or  one  ap- 
pointed by  him ;  and  both  are  eleemosynary.  A  visitor  being 
then  of  necessity  created  by  the  law  (as  8  E.  3,  69,  70),  every 
hospital  is  visitable  either  by  the  patron  if  a  lay  hospital,  or  by 
the  ordinary  if  spiritual.  What  is  the  visitor  to  do  ?  He  is  to 
judge  according  to  the  statutes  and  rules  of  the  college.  He 
may  expel,  and  (as  in  8  Ass.  29, 31)  he  may  deprive.     The  only 

2uestion  there  was,  Who  was  visitor  ?  For  it  is  agreed  on 
II  hands,  that  quatenits  visitor  he  may  deprive :  if  he  be  visi- 
tor as  ordinary  (o),  there  lieth  an  appeal  from  his  deprivation ; 
but  if  as  patron,  then  none;  that  deprivation,  whether  by  right 
or  wrong,  was  to  stand  good.  But  you  will  say,  the  visitor 
hath  no  court,  and  it  is  unreasonable  to  conclude  a  man  by  the 
sentence  of  one  that  hath  no  court.  It  is  (I  say)  not  material 
whether  he  hath  a  court  or  no,  all  the  matter  is,  whether  he 
hath  a  jurisdiction ;  if  he  hath  a  jurisdiction  and  cognizance  of 
the  matter  and  person,  and  he  giveth  sentence  in  the  matter, 
his  sentence  must  make  a  vacancy,  be  it  never  so  erroneous  ; 
but  there  is  no  appeal,  if  the  founder  hath  not  thought  fit  to 
direct  one.  That  an  appeal  lieth  to  the  common  law  courts  of 
England  is  without  precedent.  It  is  plain  by  all  the  authorities 
of  our  books,  and  by  the  way  of  pleading,  that  the  cause  of  the 
visitor's  sentence  is  not  examinable;  if  a  sentence  of  deprivation 
be  pleaded,  you  need  not  show  the  cause ;  it  is  not  traversable 
even  in  a  visitation,  when  it  is  by  the  visitatorial  power ;  so  is 
Rastal,  Entr.  fol.  1,  11  H.  7,  27,  and  7  Co.  42,  KenrCs  case. 
Now  I  would  suppose  that  this  rectory  had  been  a  sole  corpo- 
ration, and  not  a  corporation  aggregate  of  rector  and  scholars, 
and  Dr.  Bury  had  brought  an  assize,  and  then  this  deprivation 

(o)  [This  dictum  of  Lord  Holt  was  of  that  ecclesiastical  corporation  in  the 

mucu  relied  upon  in  the  case  of  The  same  manner  as  the  visitor  of  a  col- 

Quem  V.  Archbishop  of  York  and  Dr,  lege  might  deprive  a  fellow.     But  the  . 

PAi^imore,  by  the  counsel  of  the  latter,  Court  of  Queen's  Bench  held  that  it 

Bi  jiMtif^ing  we  visitor  of  a  cotbedralf  did  not  wArraDt  this  inllBrenoe.    See 

qua  ordinary f  in  depriviog  a  member  title  1^ilitKttell.--£D.] 
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is  pleaded ;  I  would  know  of  any  whether  it  were  not  a  good 

Elea  to  show  that  the  visitor  had  pro  certis  causis,  &c.  deprived 
im ;  without  all  question  it  had  been  a  good  plea,  and  not  exa- 
minable. For  every  thing  that  is  examinable  must  be  expressed 
in  certainty.    Now  it  is  strange,  that  pleading  a  sentence, with- 
out showing  the  cause,  should  be  good,  and  finding  a  sentence 
in  a  special  verdict,  without  finding  the  cause,  should  not  be  as 
good  and  conclusive  to  the  party.     I  thought  things  had  been 
more  exactly  to  be  pleaded  than  set  forth  in  the  finding  of  a 
jury  upon  a  special  verdict ;  and  if  in  pleading  it  be  not  tra- 
versable, the  argument  is  the  strongest  that  can  be  that  the 
cause  is  not  inquirable  into.    For  if  it  were,  a  fairer  opportunity 
must  needs  be  given  than  upon  a  special  verdict,  which  con- 
cludes the  party  as  to  the  fact  that  is  found.     As  to  the  matter 
of  there  being  no  appeal  from  an  arbitrary  sentence,  it  is  true 
the  case  is  the  harder,  because  the  party  is  concluded  by  one 
judgment ;  that  does  make  it  more  severe  upon  the  rector,  but 
it  doth  not  lessen  the  validity  of  the  sentence.     If  the  consti- 
tution had  been,  that  if  the  visitor  doth  deprive  the  rector,  then 
he  might  appeal  to  the  Archbishop  of  Canterbury,  it  had  been 
more  equitable ;  but  in  that  case,  if  there  had  been  any  appeal, 
and  the  sentence  had  not  been  reversed,  then  the  deprivation 
had  been  in  force,  and  remediable  in  any  court  of  law.    And  I 
do  not  know  any  authority  of  law  that  makes  the  sentence  to 
be  the  weaker,  because  the  p&rty  deprived  is  barred  of  an  appeal. 
In  the  case  of  Cawdry  and  The  High  Commission  Court,  a 
sentence  of  deprivation  was  given  against  him  by  that  courts 
and  there  was  no  appeal.     In  the  case  of  Allen  and  Nash  (o), 
the  sentence  was  found,  but  no  cause  shown ;  yet  it  was  held 
to  be  well  enough,  though  no  appeal  did  lie,  the  sentence  being 
in  the  Hich  Commission  Court.     How  doth  my  brother  Eyre 
distinguish  this  case  firom  ours  here  ?    He  says  that  it  was  by 
virtue  of  the  ecclesiastical  law ;  I  would  fain  have  any  body 
tell  me  the  difference ;  for  in  one  case  as  well  as  the  other  there 
is  a  lawful  jurisdiction  to  deprive  without  appeal ;  if  then  in 
one  case  the  sentence  be  conclusive,  though  there  be  no  appeal, 
why  by  the  same  reason  should  it  not  be  as  conclusive  in  the 
other  ?     It  was  so  in  the  case  of  Bird  v.  Smith  (p).    Where 
a  man  was  deprived  for  not  conforming  to  the  canons.    A  case 
certainly  very  hard,  for  all  the  canons  are  not  according  to  law, 
nor  any  of  them  obligatory  further  than  as  received  and  allowed 
time  out  of  mind,     r^ow  as  to  the  cases  of  Coveney  (g),  and 
Bagg*s  case{r)y  that  the  party  deprived  shall  have  an  assize 
when  no  appeal,  I  take  the  cases  to  be  all  one  as  to  this  matter, 
though  in  two  books ;  and  there  being  an  error  in  the  first,  it 
was  not  rectified  afterwards.     Coveney,  president  of  Magdalen 
College,  was  deprived  by  the  visitor,  not  as  ordinary,  but  as 
visitor.    The  question  was,  Whether  there  would  lie  an  appeal 
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from  the  visitor's  sentence  to  the  king  ?  It  was  held  there  could  Pkmpt 
be  none  to  the  archbishop,  because  it  was  not  done  as  ordinary,  swy, 
but  as  visitor.  What  then  ?  Why  there  is  this  collection  by  Lord  Hoir. 
the  reporter,  ex  hoc  sequituVy  says  he,  that  Coveney,  who  was  ^°*'^"'"'' 
deprived,  shall  have  an  assize.  And  that  was  the  cause  of  the 
opinion  of  my  Lord  Coke,  that  is  cited  in  James  Baggs  case, 
and  he  there  quotes  the  book  8  £•  3,  8  Ass.  for  such  a  dis- 
tinction. But  if  there  be  an  inspection  into  the  book,  there  is 
no  such  distinction  in  the  book  to  be  found ;  the  party  is  con- 
cluded in  that  case  as  well  as  the  other.  Therefore  there  is  an 
end  of  that  opinion,  for  the  foundation  fails,  and  is  not  war- 
ranted by  any  authority.  But  besides,  it  is  reasonable  to  sus< 
pect  that  case  not  to  be  law,  when  the  instance  is  impracticable 
which  it  is  brought  to  prove.  The  head  of  a  college  cannot 
maintain  an  assize  for  his  office  of  headship.  He  hath  not 
such  estate  as  will  bear  it.  Therefore  to  give  such  an  instance 
as  in  Coveney's  case,  is  to  overthrow  the  authority  of  the  case. 
The  head  of  such  a  body  cannot  maintain  an  assize  for  his 
headship,  for  he  hath  no  sole  seisin ;  the  whole  body  of  the 
college  have  an  interest  in  the  estate,  he  has  not  a  title  to 
a  penny  of  the  revenues  in  his  own  right,  till  by  consent 
they  be  privately  divided  and  distributed ;  and  then  too  it  is 
not  the  rector's  money,  it  is  Dr.  Bury's  money  after  division. 
It  is  a  notion  that  cannot  be  maintained  or  supported  by  the 
rules  of  law :  he  is  indeed  the  only  visible  person  of  the  body, 
but  he  has  no  separate  right.  Now,  in  Appleford's  case,  the 
like  argument  was  used  in  this  court  in  my  Lord  Hale  a  time, 
and  then  it  was  insisted  upon  that  he  might  have  an  assize. 
No,  says  my  Lord  Hale,  that  is  impossible,  and  I  remember 
very  well  he  did  disallow  of  that  opinion  of  my  Lord  Coke. 
Truly,  I  know  no  difference  between  this  case  and  that  of  a 
mandamus ;  it  will  not  enter  into  my  head,  I  must  confess,  where 
the  diflerence  lies.  In  that  case  of  Appleford,  there  was  a  man- 
damus brought  to  restore  him  to  his  fellowship.  It  was  returned, 
that  by  the  statutes  of  the  college  for  misdemeanour  they  had 
power  to  turn  him  out,  and  that  the  Bishop  of  Winchester  was 
visitor,  and  that  he  was  turned  out  pro  crimine  enormi,  and 
appealed  to  the  bishop  who  had  confirmed  the  expulsion,  and 
the  particular  cause  was  not  returned.  I  know  it  very  well,  for 
I  was  of  counsel  for  the  college,  and  we  omitted  the  cause  in 
the  return  for  that  reason,  because  we  thought  it  not  sufficient. 
It  was  strongly  urged  that  we  ought  to  show  the  cause  of  expul- 
sion in  the  return,  to  bring  itwitnin  the  compass  of  the  statute. 
It  was  answered,  no;  there  was  a  local  visitor  who  had  given  the 
sentence,  and,  be  it  right  or  be  it  wrong,  the  party  is  concluded 
by  it ;  and  the  members  of  the  college  must  submit  to  such  laws 
as  the  founder  is  pleased  to  give  them ;  and  Mr.  Appleford  was 
not  restored.  Whether  he  be  yet  living  or  not  i  cannot  tell, 
but  he  was  kept  out  all  his  days,  if  he  be  dead.  There  is  an 
express  authority  to  guide  us  in  our  judgment  in  this  case« 
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^'cSi^'  visitor  was  set  forth  in  the  return  to  the  mandamus:  as  will 

'- —  appear  from  the  reports  both  of  Lord  Raymond  and  Sir  John 

Strange  upon  the  different  arguings  of  the  case  in  the  Court  of 
King's  Bench.     The  case  was  thus : 

T.,  9  Geo.,  The  King  v.  The  ChanceUar^  Masters  and 
Scholars  of  the  University  of  Cambridge  (f).  Mandamus  to 
restore  Richard  Bentley  to  his  academical  degrees  of  bachelor 
of  arts,  master  of  arts,  bachelor  of  divinity,  and  doctor  of 
divinity.  To  this  they  return,  that  the  university  of  Cam- 
bridge is  an  ancient  university,  and  a  corporation  by  pre- 
scription, consisting  of  a  chancellor,  masters,  and  scholars,  who 
time  out  of  mind  have  had  the  government  and  correction  of 
the  members,  and  for  the  encouragement  of  learning  have  con- 
ferred degrees,  and  for  reasonable  causes  have  used  to  deprive: 
that  time  out  of  mind  there  had  been  a  court  held  before  the 
chancellor  or  vice-chancellor,  for  the  determining  of  all  civil 
causes,  where  one  of  the  parties  is  a  member  of  the  university; 
and  that  Queen  Elizabeth,  by  letters  patent  bearing  date  the 
26th  day  of  April  in  the  third  year  of  her  reign,  granted  them 
cognizance  of  pleas,  and  to  be  a  court  of  record :  that  in  the 
13  Eliz.  this  and  all  other  charters  of  the  university  were  con- 
firmed by  act  of  parliament :  that  at  a  court  held  the  twenty- 
third  day  of  September  1718,  according  to  the  usage  of  the 
university,  before  Thomas  Gooch,  D.D.,  then  vice-chancellor, 
one  Conyers  Middleton,  D.D.,  a  member  of  the  university, 
levied  a  plaint  in  debt  for  4/.  6s.  against  the  said  Richard 
Bentley,  and  prayed  process  against  him ;  that  thereupon,  ac- 
cording to  the  custom  of  the  university,  a  process  issued  to 
Edward  Clark  the  beadle,  to  compel  the  said  Richard  Bentley 
to  appear  at  the  next  court :  that  before  the  return,  the  beadle 
waited  upon  the  said  Richard  Bentley  at  his  lodgings  within 
the  jurisdiction,  and  showed  him  the  process,  and  served  him 
with  it ;  and  upon  discourse  between  them  concerning  the 
process  and  the  vice-chancellor,  Bentley  contemptuously  said, 
the  process  was  illegal  and  unstatutable,  and  that  he  would  not 
obey  it ;  that  he  took  the  process  out  of  the  hands  of  the 
beadle,  saying,  the  vice-chancellor  was  not  his  judge,  and  that 
he  acted  foolishly :  that  at  the  next  court,  held  the  third  of 
October,  1718,  Middleton  appeared,  and  declared  in  debt  for 
4/.  Gs.  and  the  register  of  the  court  exhibited  a  deposition  of 
the  beadle  touching  the  contempt;  which  being  read,  the  said 
[  447  J  Richard  Bentley,  according  to  the  usage  of  the  university,  vras 
suspended  from  all  his  degrees :  that  time  out  of  mind  there 
hath  been  a  custom,  for  the  chancellor  or  vice-chancellor  to 
summon  a  congregation,  consisting  of  such  and  such  particular 
members,  who  are  specified  in  the  return ;  who  have  used  to 
examine  and  determine  all  matters  relating  to  the  university, 
and  to  take  away  degrees  for  contumacy  or  other  reasonable 
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cause:    that  a  congregation  was  held  the  seventeenth  of  Oc-  or,Bmuw9 

tober,  1818,  when  the  vice-chancellor  declared  this  whole  mat-  ^^ 

ter  to  them,  and  desired  their  judgment  upon  it ;  after  which, 
having  read  the  deposition  and  the  several  acts  of  court,  the  said 
Richard  Bentley,  by  judgment  of  the  congregation  aforesaid,  was 
degraded :  that  he  has  not  yet  submitted  himself  to  the  autho- 
rity of  the  said  university :  and  therefore  that  for  these  causes 
(saving  the  authority  of  the  university)  they  cannot  restore  him. 

It  was  argued  by  Cheshyre,  Serjeant,  for  a  peremptory  man- 
damus, that  the  return  was  insufficient  for  the  uncertainty  in 
divers  instances  ;  that  deprivation  of  academical  degrees  is  now 
become  a  matter  of  great  consequence,  because  there  are  many 
preferments  and  privileges  which  by  act  of  parliament  can  only 
subsist  in  dignified  clergymen,  so  that  those  degrees,  which  at 
first  were  only  titles  of  honour,  do  now  affect  men  in  their  free- 
holds and  possessions;  that  the  causes  alleged  are  none  of 
them  sufficient  to  warrant  a  suspension ;  that  if  they  were  suf- 
ficient, yet  that  the  proceeding  itself  was  illegal,  and  parti- 
cularly because  here  was  no  notice  given  to  Bentley,  to  come 
in  and  defend  himself  against  the  charge  of  contempt ;  that  if 
the  vice-chancellor's  suspension  was  legal,  yet  the  deprivation 
by  the  congregation  was  not  so,  not  only  because  also  in  this 
case  there  was  no  summons  to  appear  before  the  congregation, 
but  likewise  because  the  accusation  was  not  made  out  to  them 
in  a  proper  manner,  being  only  upon  the  narration  and  report 
of  the  vice-chancellor. 

On  thd  other  hand  it  was  argued  by  Comyns,  Serjeant,  for 
the  university,  that  the  nature  of  the  proceeding  at  the  suit  of 
Dr.  Middleton  is  no  more  than  an  outlawry  or  excommu- 
nication, to  compel  the  appearance  of  the  party  ;  that  the 
return  amounts  to  showing  a  jurisdiction  to  hold  plea,  an  ac- 
tion properly  instituted  against  him,  his  contempt  to  the  court 
for  which  he  was  suspended,  and  afterwards  upon  his  non- 
submission  deprived ;  that  it  is  true,  degrees  in  the  universities  [  44.3  ] 
were  first  introduced  to  encourage  learning  and  learned  men, 
but  then  it  is  no  consequence  that  if  learned  men  misbehave 
themselves  they  may  not  be  suspended  or  deprived ;  that  it  is 
agreeable  to  the  methods  both  of  the  common  and  civil  law 
courts  to  punish  contemptuous  words  without  calling  in  the 
party,  and  giving  him  an  opportunity  to  commit  the  like  a  second 
time  ;  that  the  method  of  the  whole  proceeding,  both  as  to  the 
suspension  and  what  was  done  by  the  congregation,  being 
according  to  the  course  of  their  own  courts,  is  right,  although 
it  may  not  tally  with  the  method  of  common  law  proceedings. 

Pratt,  Chief  Justice. — '^  This  is  a  case  of  great  consequence,  a  Mand«nii>s 
not  only  as  to  the  gentleman  wHo  is  deprived,  but  likewise  as  f^to're  d?. 
it  will  affect  all  the  members  of  the  university  in  general.     I  Degrlw!''*''* 
think  the  return  hath  fully  justified  us  in  sending  the  man- 
damus, as  it  shows  that  the  power  of  the  yice-chancellor  and  the 
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Dr,Bm»tw  Congregation  is  only  to  deprive  for  a  reasonable  caiue ;  and  as 

^'''  it  is  not  pretended  there  is  any  visitor^  or  any  other  jurisdiction 

to  examine  into  the  reasonableness  of  the  deprivation,  but  that 

of  this  court     It  is  the  happiness  of  our  constitution*  that  to 

prevent  any  injustice^  no  man  is  to  be  concluded  by  the  first 

i'udgment ;  but  that  if  he  apprehends  himself  to  be  aggrieved, 
le  hath  another  court  to  which  he  can  resort  for  relief;  for 
this  purpose,  the  law  furnishes  him  with  appeals,  with  vrrits  of 
error  and  false  judgment ;  and  lest  in  this  particular  case  the 
party  should  be  remediless,  it  was  become  absolutely  necessary 
for  this  court  to  require  the  university  to  lay  the  state  of  their 
proceedings  before  us,  that  if  they  have  erred,  the  party  may 
have  right  done  him,  or  if  they  have  acted  according  to  the 
rules  of  law,  that  their  acts  may  be  confirmed.  As  to  the  pro- 
ceeding against  Dr.  Bentley,  it  must  be  agreed,  that  the  vice- 
chancellor  had  cognizance  of  the  cause,  and  so  the  suit  was 
well  instituted  against  him.  I  must  likewise  take  the  inrooess 
to  compel  an  appearance  to  be  regular,  being  averred  to  be 
according  to  the  course  of  that  court  As  to  Dn  Bentley  s 
behaviour  upon  being  served  with  the  process,  I  must  say  it 
was  very  indecent,  and  I  can  tell  him  if  he  had  said  as  much 
of  our  process,  we  would  have  laid  him  by  the  heels  fi^r  it;  he 
is  not  to  arraign  the  justice  of  the  proceedings  out  of  court  be- 
fore an  officer  who  hath  no  power  to  examine  it  When  he 
said  the  vice-chancellor  acted  foolishly,  it  was  what  he  might 
have  been  bound  over  for  to  his  good  behaviour,  but  I  believe 
it  is  also  established,  that  such  a  behaviour  will  not  warrant  a 
[  449  ]  suspension  or  deprivation.  I  cannot  think  the  evidence  of  this 
Difference  coutempt  was  sumcieut ;  it  doth  not  appear  to  have  been  upon 
pri^feg^ed  oath,  as  it  should  have  been.  But  be  these  matters  how  Uiey 
Ind^vi.  ^'^  y®^  surely  he  could  never  be  deprived  without  notice.  I 
'  do  not  observe  but  it  is  a  total  deprivation,  and  not  temporary 
only,  as  was  said  at  the  bar.  As  to  the  proceedings  before  the 
congregation,  it  doth  not  appear  they  reheard  the  matter,  any 
otherwise  than  by  the  relation  of  the  vice-chancellor ;  tfaey 
should  have  adjudged  all  the  facts  again,  and  have  averred, 
that  the  deprivation  was  for  them :  whereas  the  sajing,  diat 
for  these  causes  they  deprived  him,  amounts  to  no  more  than 
that  the  vice-chancellor  told  them  so.  The  vice-chancellor's 
authority  ought  to  be  supported,  for  the  sake  of  keeping  peace 
within  the  university,  but  then  he  must  act  according  to  law, 
which  I  do  not  think  he  has  done  in  this  case.'* 
Powis,  Justice,  assented. 

Eyre,  Justice. — "  The  university,  unless  they  had  a  ▼isitcN', 
are  certainly  accountable  to  thjs  court.  As  to  the  detHriration, 
I  am  not  satisfied,  that  for  a  contempt  to  the  vice-chancellor's 
eourt,  the  congregation  (which  is  another  court)  can  dmrive ; 
for  it  is  not  a  contempt  to  the  university  in  general,  and  it  is 
not  said  in  the  return,  that  for  contempts  to  the  vice-dhanodlor 


the  congregation  can  deprive.  Every  court  hath  a  power  to  Dt.seidW 
punish  contempts  to  itself^  hut  I  never  till  now  heard  of  one  ^^"^ 
court  resenting  a  contempt  to  another.  But  surely  for  a  con- 
tempt they  cannot  deprive ;  or  if  they  could  deprive,  it  can 
never  be  done  without  notice.  Though  the  vice-chancellor 
had  jurisdiction  in  this  matter,  yet  in  virtue  of  our  superin* 
tendency  over  all  inferior  jurisdictionsi  we  must  take  care  ne  do 
not  abuse  his  authority.  Thus  we  do  prohibit  the  spiritual 
courts,  till  they  ffive  a  copy  of  the  Ubeli  in  all  cases  within 
their  jurisdiction. 

Fortescue,  Justice. — **  If  they  had  returned  a  visitor,  it 
would  be  something,  but  without  that,  they  must  submit  to  the 
judgment  of  this  court;  which  is  no  more  than  exempt  juris- 
dictions (as  the  county  palatine,  which  hath  jvra  regalia)  do. 
A  deprivation  can  never  be  the  proper  punishment  for  a  con- 
tempt, because  it  cannot  hold  in  the  case  of  under-graduates. 
I  think  the  behaviour  of  Dr.  Bentley  was  a  contempt,  for  which 
he  might  be  bound  to  his  good  behaviour,  as  it  was  out  of 
court.  There  is  another  thing  considerable  in  this  case, 
whether  upon  any  account  the  university  can  deprive  a  man  of  [  450  ] 
his  degrees,  because  he  is  in  from  the  crown,  whence  the  power 
originally  flows.  Besides,  the  objection  for  want  of  notice  can 
never  be  got  over.  The  laws  both  of  God  and  man  do  give 
the  party  an  opportunity  to  make  his  defence  if  he  has  any  (^).** 

Afterwards,  H.,  10  Geo.  (ic),  this  case  was  argued  a  second  AmmcDt  for 
time  by  Mr.  Reeve  for  a  peremptory  mandamus ;  that  indeed  To^'iiTiSa. 
if  the  university  had  returned  that  the  king  was  their  visitor^  ^^' 
as  they  might  have  done,  it  would  have  put  an  end  to  the  dis- 
pute here ;  but  not  having  returned  that  they  had  a  visitor,  if 
it  appears  by  the  return  that  the  proceedings  in  the  university 
have  not  been  agreeable  to  the  rules  of  justice,  a  peremptory 
mandamus  ought  to  issue }  that  when  degrees  in  the  university 
are  conferred  upcm  a  person,  he  hath  thereby  a  freehold  in 
them,  and  will  be  entitled  to  several  privileges  and  advantages 
annexed  to  them  by  acts  of  parliament,  of  which  this  court 
must  take  notice :  that  as  to  the  clause  in  Queen  Elizabeth's 
charter,  that  no  other  justice  or  judge  shall  intromit,  this  is 
no  more  than  a  grant  of  cognizance  of  pleas  exclusive  of  other 
courts,  and  must  be  governed  by  the  rules  the  law  hath  pro- 
vided relating  to  such  sort  of  grants,  by  which  the  courts  above 
are  not  deprived  absolutely  of  jurisdiction :  for  if  an  action  is 
commenced  in  this  court  against  a  scholar  of  the  university, 
the  university  may  claim  cognizance  of  the  plea  by  virtue  of 
these  letters  patent  and  the  act  of  parliament,  and  if  they  make 
their  claim  properly  and  in  time  it  must  be  allowed,  and  the 
proceedings  here  will  be  stopt ;  but  if  the  university  doth  not 
make  their  claim  the  first  day,  this  court  will  proceed  notwith- 
standing this  grant  |  and  so  it  was  held.  Hi,  1 1  Ann.,  in  the  case 
(0  8tr,  5^.  (tf)  Ld.  Raym.  1394. 
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nr.Bmiiev'9  of  Pemc  V.  Manners,  where  an  action  upon  the  case  was 
— S^ —  brought  against  the  defendant,  a  member  of  the  university, 
inhabiting  within  their  jurisdiction;  the  bill  was  of  Easter 
term,  1 1  Ann.,  and  the  defendant  had  an  imparlance  till  the 
first  day  of  Trinity  term  following,  after  which,  and  before 
plea  pleaded,  the  University  of  Cambridge  by  their  attorney 
demanded  cognizance,  and  set  out  the  letters  patent  and  act  of 
parliament  before  mentioned ;  and  the  claim  was  disallowed, 
because  it  was  not  made  the  first  day ;  and  they  held,  that  the 
act  of  parliament  in  this  case  made  no  difference,  because  it 
confirmed  this  franchise  .only  as  it  was  granted,  namely,  a  grant 
r  A.K\  1  of  exclusive  cognizance,  but  the  claim  of  it  must  be  according 
L  "^^^  J  to  the  rules  of  the  law.  He  admitted,  that  the  facts  set  out  in 
the  return  were  contempts  to  the  vice-chancellor's  court,  which 
they  might  have  punished,  if  they  proceeded  according  to  the 
rules  of  law.  He  said,  that  court  was  a  court  of  record,  and 
therefore  might  have  set  a  fine,  and  imprisoned  the  par^  till 
it  was  paid,  which  is  a  proper  punishment  for  a  contempt;  but 
that  suspension  is  not  a  proper  punishment  for  a  contempt: 
that  a  corporation  cannot  suspend  a  member  of  their  body,  for 
a  contempt  to  one  of  their  courts ;  and  if  they  had  returned  a 
custom  to  suspend  for  a  contempt,  it  would  be  an  unreasonable 
custom,  and  void :  that  although  the  return  is,  that  they  may 
deprive  for  a  reasonable  cause,  yet  here  is  no  reasonable  cause; 
for  it  cannot  be  reasonable  for  the  congregation  to  degrade  for 
a  contempt  or  contumacy  to  another  court ;  and  it  is  not  sud 
that  he  was  guilty  of  contumacy  to  the  congregation :  and  be- 
sides, that  it  came  very  oddly  before  the  congregation ;  for  it 
did  not  come  by  way  of  appeal,  but  by  the  vice-chancellor's 
narration  or  report.  But  he  relied  upon  it,  that  there  was  a 
fatal  fault  in  the  return,  which  could  not  be  answered ;  which 
was,  that  it  did  not  appear  the  doctor  was  summoned,  or  had 
notice  of  these  proceedings  against  him,  so  that  he  had  no  op- 

Eortunity  to  make  his  defence ;  and  to  condemn  a  person  without 
earing  him,  or  giving  him  an  opportunity  of  defending  him* 
self,  is  contrary  to  natural  justice,  and  such  proceedings  have 
been  always  held  illegal  and  void  by  this  court. 
Arcnment  Yorlc,  Attomcy-General,  on  the  other  side  argued  for  the 

pSlmpiry  ^nivcrsity.  He  said,  as  to  the  point  of  want  of  summons^  he 
Mandamof.  did  admit,  unless  this  case  could  be  distinguished  from  the 
cases  of  members  of  corporations,  it  would  be  against  the  uni* 
versity.  The  case,  he  said,  was  of  great  consequence;  because 
the  franchises  and  privileges  of  the  university  were  concerned 
on  the  one  hand,  and  the  rights  and  liberties  of  the  members 
thereof  on  the  other.  He  observed  that  there  were  two  general 
questions  in  this  case ;  the  one,  whether  a  writ  of  mandamus 
will  lie,  to  restore  Dr.  Bentley  to  his  academical  degrees ;  the 
other,  whether  the  cause  of  depriving  the  doctor  of  his  degrees, 
set  out  in  the  return,  is  sufficient,  and  the  return  good :  as  to 
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the  former^  he  said^  that  the  court  having  ahreadv  determined  ^'j^'^' 
that  the  writ  of  mandamus  was  good  and  did  well  lie,  he  would  ArgamcBt 
acquiesce  under  that  determination ;  but  as  the  other  side  had  ifS!r!?npiory 
agreed  that  if  the  university  had  returned  a  visitor,  it  would  MandamM.^ 
have  put  an  end  to  this  mandamus,  so  he  could  not  but  ob-  [  452  ] 
serve,  that  if  there  was  a  visitor,  if  the  doctor  was  aggrieved 
by  these  proceedings  of  the  university,  he  might  have  made 
his  anplication  there.    As  to  the  second  point,  the  return  con- 
sisteth  of  two  parts ;    first,  the  suspension  by  the  vice-chan- 
cellor's court;  and  secondly,  the  degradation  by  the  congrega- 
tion.   As  to  the  former  of  these,  namely,  the  validity  of  the 
suspension  by  the  vice-chancellor's  court,  it  was  objected  (he 
observed)  that  Dr.  Bentley  was  not  heard  in  that  court  against 
the  contempt,  and  that  it  is  against  natural  justice  a  man  should 
be  condemned  without  being  heard :  unto  which  he  answered, 
that  it  must  be  admitted  there  was  no  necessity  that  Dr. 
Bentley  should  be  actually  ];ieard ;  but  if  he  had  an  opportu- 
nity to  be  heard,  that  would  be  sufficient:  now  he  bad  an 
opportunity  to  be  heard ;  for  he  was  served  with  process  to 
appear  at  the  next  court,  and  if  he  had  paid  obedience  to  that 
process,  he  had  heard  the  charge  against  him,  against  which 
he  might  have  made  his  defence  :  that  there  was  no  necessity 
to  issue  out  a  summons,  or  to  give  him  new  notice,  to  come 
and  answer  the  contempt :  for  if  a  person  commits  a  contempt 
to  this  court,  or  to  the  Court  of  Chancery,  by  declaring  he 
will  not  obey  the  process  of  the  court,  by  beating  an  officer 
executing  the  process  of  the  court,  or  by  speaking  reflecting 
or  contemptuous  words  of  any  of  the  judges,  upon  an  affidavit 
made  of  the  fact,  he  will  be  committed,  without  hearing  him ; 
for  it  is  looked  on  to  be  a  vain  thing,  when  he  hath  committed 
a  contempt  before,  to  make  a  rule  of  court  to  give  him  an 
opportunity  of  committing  a  new  contempt  against  it.    This  is 
tne  rule  in  this  court  and  in  chancery;  and  it  is  also  the  rule 
in  the  canon  and  civil  laws.    And  that  is  considerable  in  this 
case,  because  the  proceeding  of  the  vice-chancellor's  court  is 
according  to  those  laws.     By  the  civil  law  they  may  proceed 
against  a  contumacious  person,  without  any  new  citation.    And 
the  proceedings  in  the  vice-chancellor's  court  being  according 
to  the  rules  of  the  civil  law,  though  this  court  should  examine 
them,  yet  they  must  be  examined  according  to  the  rules  of  that 
law.     The  cause  of  suit  was  within  the  jurisdiction  of  the 
vice-chancellor's  court,  and  this  was  a  contempt  in  that  cause ; 
and  if  that  court  had  a  jurisdiction,  all  the  objections  as  to  the 
irregularity  of  the  proceedings  will  be  out  of  the  case.    Their 
proceedings  are  confirmed  by  the  queen's  letters  patent,  as  far  as 
she  could  do  it ;  but  the  crown  cannot  erect  a  court  to  proceed  ^^  4,58  -j 
according  to  the  civil  law  by  charter,  therefore  an  act  of  ^r- 
liament  was  necessary :  an  act  accordingly  passed,  to  confirm 
the  letters  patent,  in  which  letters  patent  the  exclusive  words 
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j)r,BmuUf'9  are  exceeding  strong,  as  well  as  the  confirmation  of  all  their 

^^^*      liberties  and  privileges.     But  it  hath  been  objected,  that  it  is 

agTt^^r      not  enough  to  say.  Dr.  Bentley  was  suspended  according  to  the 

SfuS£!!^    custom  of  the  university,  but  there  ought  to  be  a  custom  par- 

ticularly  set  out  for  that  purpose :  to  which  he  answered,  that 

in  proceedings  in  inferior  courts,  it  is  always  allowed  to  say, 
they  were  according  to  the  custom  of  the  court.    As  to  the 
objection  that  suspension  from  the  academical  degrees  is  not  a 
proper  punishment  for  a  contempt  to  a  court,  ne  answered, 
that  by  the  rules  of  the  civil  law  it  is  the  only  proper  punish- 
ment.   And  it  is  like  an  outlawry  in  the  temporal  courts ;  it 
is  to  compel  the  party  to  come  in  and  answer ;  and  upon  hb 
doing  that,  the  suspension  is  taken  off.    And  these  degrees 
cannot  properly  be  called  freeholds,  nor  civil  temporal  rights: 
they  were  originally  only  in  nature  of  licences  to  professors 
in  several  professorships,  and  are  now  titles  of  distinction  and 
precedence.     The  power  of  granting  degrees  flows  from  the 
crown.     If  the  crown  erects  an  university,  the  power  of  con- 
ferring degrees  is  incident  to  the  grant.     Some  old  degrees 
the  university  hath  abrogated,  some  new   ones  they   have 
erected ;  and  they  are  taken  notice  of  in  acts  of  parliament  for 
collateral  purposes ;  and  though  the  acts  have  annexed  colla- 
teral privileges  to  them,  that  will  not  alter  the  nature  of  them, 
nor  take  away  the  power  the  university  had  over  them  before. 
It  doth  not  follow,  that  if  temporal  rights  are  annexed  to  these 
degrees,  the  university  would  be  deprived  of  their  power  of 
degrading.     A  bishop  hath  a  freehold  in  his  bishopric,  and  a 
right  to  sit  and  vote  in  parliament;  yet  he  may  be  deprived  by 
his  metropolitan.     And  if  courts  have  a  jurisdiction  and  power 
to  proceed  by  rules  different  from  the  common  law,  this  court 
will  not  examine  into  the  regularity  of  their  proceedings  on  a 
mandamus.    And  therefore  if  a  mandamus  is  granted  to  restore 
a  fellow  of  a  college,  if  they  return  a  visitor,  though  his  sentence 
hath  been  irregular,  it  is  not  examinable  here.  So  if  the  Ecclesi- 
astical Court  excommunicate  a  person  without  a  citation,  this 
court  will  not  grant  a  prohibition,  but  the  party  must  appeal. 
When  a  prohibition  is  granted  to  the  vice-chancellor's  court,  for 
not  granting  a  copy  of  a  libel,  that  is  by  reason  of  the  express 
[  454  ]  wor£  of  an  act  of  parliament.    And  if  an  act  of  parliament 
should  enact,  that  no  certiorari  should  lie,  to  remove  convic- 
tions of  justices  of  the  peace  for  such  and  such  offences,  though 
the  justices  should  convict  the  party  without  summoning  him» 
no  certiorari  would  be  granted  by  this  court,  to  remove  such  a 
conviction.    As  to  the  objection  that  by  this  means  the  vice- 
chancellor's  court  would  have  an  uncontrolable  jarisdicti<m 
without  appeal,  and  that  it  is  unreasonable  that  a  man  should 
be  concluded  by  the  first  determination,  he  answered,  that  an 
appeal  lay  from  the  vice-chancellor's  court  to  the  congregmtion. 
And  then  as  to  the  degradation  by  the  congregation,  he  said 
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that  the  whole  proceeding  against  Dr.  Bentley  ought  to  be  ^^J^^' 

considered  as  the  act  of  me  court  of  the  university.    For  by  -^ 

the  letters  patent  the  grant  is  to  the  chancellor,  masters  and 
scholars,  that  they,  to  wit,  the  chancellor,  masters  and  scholars, 
which  is  the  whole  body  of  the  university,  and  their  loca  te^ 
nenteSf  should  have  cognizance ;  and  therefore  the  congregation 
are  to  be  considered  as  the  judges  of  the  court,  and  the  vice- 
chancellor  only  as  their  official ;  that  the  court  usually  held 
before  the  vice-chancellor,  might  be  held  before  the  congrega- 
tion ;  that  by  the  civil  law,  where  there  is  a  commissary,  he 
hath  only  part  of  the  jurisdiction,  the  redt  remains  in  the  ordi- 
nary, and  that  the  ordinary  may  proceed  upon  a  report  made 
by  his  official.  So  there  the  congregation  might  proceed  upon 
the  report  of  the  vice*chancellor  (which  in  this  case  he  made 
to  them).  As  to  the  objection,  which  he  said  had  been  made, 
that  if  the  degradation  stood.  Dr.  Bentley  would  be  deprived 
of  his  degrees,  without  ever  being  heard,  without  prospect  of 
being  restored,  he  answered  that  this  was  but  in  nature  of  a 
process  to  compel  Dr.  Bentley  to  appear ;  and  that  is  the  ge- 
neral rule  of  all  courts,  and  of  all  laws,  that  when  the  party 
comes  and  clears  his  contempt,  he  shall  be  restored :  that  this 
privilege  of  suspending  degrees,  and  degrading,  was  agreeable 
to  the  privileges  which  all  other  universities  enjoyed ;  and  that 
it  was  necessary  that  universities  should  have  a  summary 
method  of  proceeding.  For  which  reasons  he  insisted,  the 
return  was  good,  and  that  no  peremptory  mandamus  ought  to 
issue. 

Mr.  Reeve,  by  way  of  reply,  insisted,  that  though  great  R«p>y  «w^ 
stress  had  been  laid  upon  the  allegations  in  the  return  in  ita  Sfa^ulor^ 
several  parts,  that  the  facts  were  done  according  to  the  custom 
of  the  university,  this  was  not  sufficient  to  make  the  return 
good.     For  the  grant  in  the  letters  patent  of  Queen  Elizabeth  [  455  ] 
is,  that  the  university  should  hold  a  court  according  to  their 
laws  and  customs  before  that  time  used;  therefore  if  they  have  a 
method  of  proceeding  by  the  civil  law,  which  hath  been  always 
used,  that  ought  to  have  been  averred  specially ;  and  without 
it,  this  court  cannot  take  notice  of  it  under  that  general  allega- 
tion, but  must  intend  the  proceedings  are  according  to  the  rules 
of  the  common  law.     It  is  true,  in  cases  of  inferior  courts,  such 
an  ^legation  is  enough,  because  their  proceedings  are  agree- 
able to  the  common  law ;  but  if  the  rules  of  the  common  law 
are  to  be  excluded,  such  a  custom  must  be  specially  set  out 
And  as  to  the  objection,  that  the  vice-chancellor's  court  is  part 
of  the  congregation,  and  that  the  congregation  is  held  before 
the  whole  body,  the  first  is  not  alleged  so^  to  be  in  the  return; 
and  as  to  the  last,  the  congregation  consists  of  the  chancellor 
or  vice-chancellor,  or  his  locum  tenensy  and  the  regents  and 
non-regents,  which  is  not  the  whole  body  of  the  university. 
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Br,  Bemw  On  the  7th  of  February,  1723,  the  Lord  Chief  Justice  Pratt 
^^'  delivered  the  opinion  of  tne  court,  that  the  return  was  ill;  be- 
M."dI5!S7  cause  since  it  is  not  shown  in  the  return,  that  the  proceedings 
awarded.  in  the  vice-chanccUor's  court  or  the  congregation  are  according 
to  the  rules  of  the  civil  law,  they  must  be  intended  to  be  agree- 
able to  the  rules  of  the  common  law;  and  if  so,  it  not  appearing 
the  party  hath  any  redress  by  applying  to  another  court,  this 
court  will  relieve  him,  if  he  hath  been  proceeded  against,  and 
degraded,  without  being  heard,  which  is  contrary  to  natural 
justice.  This  case  therefore  will  fall  under  the  rules  for  re- 
moving of  members  of  corporations ;  which  cannot  be  done 
without  summoning  the  party,  and  giving  him  an  opportunity 
of  being  heard.  The  cases  determined  upon  that  head  are  so 
numerous,  and  the  rule  so  well  settled  and  known,  that  it  can- 
not now  be  disputed ;  for  want  of  doing  which,  the  suspension 
or  degradation  cannot  be  supported.  And  therefore  a  peremp- 
tory mandamus  was  granted  (v). 

[[A  mandamus  lies  to  compel  the  warden  of  a  college  to  affix 
the  common  seal  of  the  college  to  an  answer  of  the  fellows,  &c 
in  chancery,  contrary  to  his  own  separate  answer  put  in(iff); 
and  it  has  been  granted  to  the  keeper  of  the  common  seal  of 
the  University  of  Cambridge,  commanding  him  to  affix  it  to 
the  instrument  which  appointed  him  their  high  steward  (x). — 
Ed.I 
Dr.waiker't  H.,  9  Gco.  2,  Dr.  Walker*$  ca$e{y),  A  mandamus  was 
^^^'  directed  to  Dr.  Richard  Walker,  vice-master  of  Trinity  CoU^e 

in  Cambridge,  reciting  the  statutes  of  the  college,  and  that 
thereby  it  was  ordained,  that  in  case  the  master  of  the  said 
college  should  at  any  time  be  examined  before  the  visitor,  the 
Bishop  of  Ely,  and  be  lawfully  convicted  before  the  said  visitor 
of  dilapidation  of  the  goods  of  the  college,  or  violation  of  the 
[  456  ]  statutes,  he  should  without  delay  be  deprived  of  the  office  of 
master  by  the  vice-master  of  the  said  college,  and  that  without 
appeal :  and  that  a  cause  of  office  was  lately  depending  before 
Thomas  Lord  Bishop  of  Ely,  then  and  still  visitor,  at  the  pro- 
motion of  Robert  Jackson,  clerk,  one  of  the  fellows  of  the  said 
college,  against  Dr.  Richard  Bentley,  master  of  the  said  college, 
for  dilapidation  of  the  goods  of  the  said  college,  and  violation 
of  the  statutes,  wherein  several  articles  were  exhibited  for  that 
purpose,  and  that  a  prohibition,  and  afterwards  a  consultation, 
was  awarded  upon  the  said  articles  to  the  said  Bishop  of  Ely, 
the  visitor :  and  that  the  said  bishop,  having  considered  the 
evidence  on  both  sides,  did  adjudge,  as  visitor  aforesaid,  that 
the  said  Dr.  Richard  Bentley  was  guilty  of  dilapidation^  and 
violation  of  the  statutes,  and  thereby  incurred  tne  penalty  of 
deprivation  of  his  office ;  which  said  sentence  is  still  in  force ; 

(v)  [S.  C.  8  Mod.  148;  Fortesc.        {x)  {Rut  ▼.  Cambiidgt  TJniceniiy, 
282 ;  Str.  557;  6  T.  R.  104.]  3  Burr.  1648 ;  1  W.  Bl.  51.1 

(w)  [ Jlftr  V.  Windham,  Cowp.  377.]        (y)  Cas.  Hardwicke,  212. 
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and  that  it  is  the  duty  of  the  said  Richard  Walker,  as  vice-  nr,  waikfr'$ 

master,  to  execute  the  said  sentence,  by  depriving  the  said  Dr.       ^*^' 

Richard  Bentley  of  his  oiBce  of  master ;  and  that  the  said  Dr. 

Walker,  having  had  due  notice  of  the  sentence,  and  being  duly 

required  to  deprive  him,  neglects  and  refuses  so  to  do:  the  writ 

therefore  commands  him  without  delay  to  deprive  the  said  Dr. 

Bentley  of  the  said  office  of  master  of  the  said  college,  or  to 

show  cause  to  the  contrary.     Dr.  Walker  returns,  that  the 

statute  appointing  the  Bishop  of  Ely  visitor  is  void ;  and  that 

the  college  being  of  royal  foundation,  the  king  only  is  visitor. 

By  Lord  Hardwicke,  Chief  Justice :   "  There  are  two  things 

which  seem  to  be  aimed  at  by  this  writ  and  return,  which  I  do 

not  see  that  the  court  can  do ;  first,  to  aid  the  jurisdiction  of 

the  Bishop  of  Ely  as  visitor ;  secondly,  to  determine  that  the 

king  is  general  visitor.    But  the  writ  in  this  case  isfelo  de  se; 

for  it  suggests  that  the  bishop  is  visitor  of  the  college,  and  if 

so,  he  may  visit,  and  remove,  or  punish  the  vice-master,  and 

we  could  do  no  more ;  and  on  the  contrary,  if  the  king  be 

visitor,  as  the  return  suggests,  you  may  applv  to  the  king  for 

him  to  visit"  And  on  the  last  day  of  the  term  the  court  quashed  Mandamot 

the  writ  of  mandamus ;  but  said  they  did  not  intend  it  should  '^'^'^* 

be  understood  that  they  had  thereby  determined  whether  the 

king  or  the  bishop  is  general  visitor. 

In  the  case  of  The  King  v.  The  Bishop  of  JEly,  E.,  S3  The  King  y, 
Geo.  2(z),   this  case  came   to   be  considered,  whether  the  m^^ 
Bishop  of  Ely  was  visitor  or  not ;  but  not  determined.     The 
case  was,  a  rule  was  made  to  show  cause,  why  a  mandamus 
should  not  go  to  the  Bishop  of  Ely,  commanding  him  to  hear 
an  appeal  made  to  him  as  visitor  of  Trinity  College  in  Cam-   [  457  ] 
bridge,  by  Dr.  Edward  Vernon,  who  has  therein  complained, 
that  he  has  been  wrongfully  deprived  of  his  senior  fellowship 
in  the  college,  contrary  to  the  statutes  thereof,  made  upon  affi- 
davits that  the  bishop  declined  hearing  the  appeal  until  he 
could  be  satisfied  that  he  had  a  right  to  visit  the  college.     By 
Lee,  Chief  Justice:  ^'  It  appears  from  the  affidavits  that  there  c<wrtreroie 
has  been  an  appeal  to  the  bishop  as  visitor ;  that  the  bishop  who*!.  vi-°* 
has  declined  exercising  any  visitatorial  power,  in  order  to  take  ■''^- 
the  opinion  of  this  court  whether  he  has  any  right  to  exercise 
it.    This  is  a  controverted  question,  and  it  is  not  at  all  clear 
to  the  court  who  is  visitor ;  and  if  we  had  seen  and  read  all 
the  statutes  of  the  college,  we  have  no  authority  to  determine 
who  is  visitor,  that  being  the  proper  province  of  a  jury."   And 
the  rule  was  discharged. 

[[It  is  however  now  settled,  where  there  is  no  question  in 
whom  the  right  of  visitation  is  vested,  and  a  visitor  refuses  to 
receive  and  hear  an  appeal,  that  the  Court  of  Queen's  Bench 
will  compel  him  by  mandamus  to  exercise  his  visitatorial  power  ^ 

{s)  1  WObod,  266;  [S.  C.  ]  W.  B1. 52.] 
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ThtXinff  but  that  court  will  not  interfere  for  the  purpose  of  eompeUing 
Bishifp  qf  him  to  give  a  particular  decision  upon  the  merits^  or  to  control 
^^y-  his  judgment.  And  the  visitor  is  not  obliged  to  hear  the  party 
personally,  or  to  receive  parol  evidence ;  but  it  is  sufficient  if  the 
visitor  receives  the  grounds  of  the  appeal ^  and  gives  an  answer 
to  them  in  writing  (a).  Lord  Hardwicke  held  that  the  bare 
averment  of  there  being  a  visitor  was  not  sufficient  to  exclude 
the  jurisdiction  of  the  court ;  but  the  extent  of  his  authority 
must  appear,  and  the  court  must  be  satisfied  that  he  can  do 
complete  justice,  otherwise  a  mandamus  will  be  issued  (i). 
Nevertheless,  it  seems  that  a  college  may  return  generally  that 
there  is  a  visitor,  without  stating  that  by  the  statutes  be  has 
power  to  decide  the  particular  matters  in  dispute,  for  it  is  in- 
cident to  his  office  to  determine  all  grievances  which  come 
before  him  (c). — Ed.T 

But  although  the  Icing's  courts  may  not  interfere  with  rt- 

Srard  to  the  private  statutes  of  the  society,  as  established  by  tbe 
ounder,  yet  as  to  the  public  laws  of  the  land,  it  seemeth  that 
they  may  interfere,  for  over  these  the  fotmder  could  give  to  the 
visitor  no  exclusive  jurisdiction.    As  in  the  case  of  St,  Johli 
College  in  Camhridge,  M.,  5  Will.(rf)     By  the  act  of  the  1 
Will,  it  was  enacted,  that  if  any  governor,  head,  or  fellow  of 
any  college  or  hall  in  either  of  the  universities,  should  neglect 
or  refuse  to  take  the  oaths  for  six  months  after  the  first  day  of 
August  then  next  following,  such  government,  headship,  c^ 
fellowship  should  be  void.     Several  of  the  fellows  of  that  col- 
lege had  not  taken  the  oaths  pursuant  to  the  statute,  and  there- 
upon a  mandamus  was  directed  to  Humphrey  Gower,  head  of 
that  college,  setting  forth  the  act,  and  that  such  fellows  had  not 
taken  the  oaths,  and  that  they  still  continued  in  theur  fellow- 
ships :  therefore  by  this  writ  they  were  commanded  to  remoTc 
them,  or  to  show  cause.    They  return,  that  the  college  was 
founded  by  Margaret  Countess  of  Richmond ;  that  the  Bishop 
of  Ely  for  the  time  being  was  by  her  appointed  visitor;  and  oa 
their  behalf  it  was  objected,  that  a  mandamus  is  a  remedial 
writ ;  that  no  precedent  can  be  produced  where  it  hath  been 
granted  to  expel  persons,  but  always  to  restore  them  to  places 
of  which  they  had  been  deprived;  and  that  it  will  not  lie  where 
there  is  a  local  and  proper  visitor.    But  by  Holt,  Chief  Justice: 
"  The  visitor  is  made  by  the  founder,  and  is  the  proper  judge 
[  458  ]  of  the  laws  of  the  college ;  he  is  to  determine  oflfences  against 
these  private  laws;  but  where  the  law  of  the  land  is  disobeyed, 
(as  it  is  in  this  case),  the  Court  of  King's  Bench  will  take  no- 

(a)  [See  TUx  v.  BUkap  of  Ely,  6  (b)  [Jlec v.  Bland,  cited  1  Veixa^ 

T.  R.  475 ;  tbiioaae  is  again  referred  470.]        « 

to  below.    See  alao  Rex  v.  Bishop  qf  (c)  IRex  v.  All  SouU,    Otm^ 

Lincoln,  2  T.  R.  338 ;     Ffdlipt  v.  Skinner,  13 ;   Sir  P.  Jonei,  dted  5 

Bury,  2 T.R.  346;  B^fs^Bithopof  Atk.  663 J 

Worcester,  4  M.  &  S.  415.]  {d)  4  Mod.  233 ;   15  Yiner,  200, 


tice  thereof,  notwithstanding  the  visitor ;  and  the  proper  remedy 
to  put  the  law  in  execution  is  by  a  mandamus.**  But  the  cause 
was  adjourned.  And  in  the  act  of  the  1  Geo.  c.  13,  for  taking 
the  oaths  in  like  manner,  it  is  specially  provided,  that  the  Court 
of  King's  Bench  by  mandamus  shall  compel  a  person  to  be 
admitted  into  a  place  vacated  for  want  of  taking  the  oaths  as 
aforesaid. 

In  general,  where  there  is  no  other  specific  le^al  remedy  to 
obtain  the  ends  of  justice,  the  courts  of  law  will  mterfere,  lest 
there  should  be  a  defect  of  justice.  On  this  principle  a  man- 
damus was  directed  to  the  keepers  of  the  seal  of  the  university 
of  Cambridge,  to  set  the  university  seal  to  the  appointment  of 
a  lord  high  steward  (e).  Also  to  compel  the  warden  of  Wadham 
College,  Oxford,  to  affix  the  common  seal  of  the  college  to  an 
answer  of  the  fellows  to  a  bill  in  chancery,  though  contrary  to 
his  own  separate  answer  put  in  f/*);  because  these  cases  do  not 
come  withm  the  cognizance  oi  a  visitor.  Upon  which  prin- 
ciple It  mandamus  was  also  granted  to  the  Bishop  of  Ely,  to 
appoint  one  of  two  persons  presented  to  him  by  the  fellows  of 
Peterhouse  College,  in  Cambridge,  to  be  master;  the  court  being 
of  opinion,  from  a  view  of  the  charters  of  the  college,  that  the 
right  which  the  bishop  claimed  of  appointing  to  the  mastership, 
on  neglect  of  the  fellows  to  elect,  devolved  on  him,  not  as 
visitor,  but  bv  the  special  appointment  of  the  founder;  and 
therefore  in  mis  case  the  statutes  were  to  be  construed  by  the 
courts  of  law,  for  he  could  not  visit  himself  (^).  But  if  there 
be  a  visitor  who  can  exercise  jurisdiction,  the  appeal  must  be 
to  him;  and  therefore  a  sentence  of  expulsion  unappealed  from 
being  given  in  evidence  on  an  indictment  for  assaulting  a  fellow 
commoner  of  Queen's  College,  Cambridge,  by  turning  him  out 
of  the  college  garden,  was  held  conclusive  for  the  defendant  (A). 
And  a  bill  filed  by  a  purchaser  of  a  set  of  chambers  in  an  inn 
of  court  against  the  benchers,  relative  to  a  renewal  of  the  grant 
of  the  chambers,  was  dismissed  (t),  the  appeal  being  to  the 
twelve  judges,  who  are  visitors  (k).  In  a  private  eleemosynary 
lay  foundation,  if  no  visitor  be  appointed  by  the  founder,  the 
right  of  visitation,  in  default  of  his  heirs,  devolves  upon  the 
king,  and  is  to  be  exercised  by  the  great  seal ;  and  on  this 

Sound  it  was  decided,  that  the  king  is  visitor  of  St.  Catherine's 
all,  Cambridge,  and  the  King's  Bench  refiised  to  interfere  by 
mandamus  to  compel  the  master  and  fellows  to  declare  one  of 
the  fellowships  vacant,  and  to  proceed  to  a  new  election,  refer- 

(e)  Bex  y.Univenity  of  Cambridge,  260. — Ed.] 
1  Black.  Rep.  547.  (g)  Rex  v.  Bishop  of  Ely,  2  T.  R. 

(/)  [This  ease  establishes  the  priQ-  290. 
cipJe,  that  where  a  corporation  enters        (h)  Bex  v.  Orunden,  Cowd.  315. 
into  a  dispute  with  a  private  penon,        (0  Cunningkam  v.  Wegg,  2  Br,  C. 

the  ordinary  courts  win  interfere;  C.  Skl. 

Iter  V.  Wyndham,  Cowp.  377.    See        (k)  Hart*iWiASav0ge*ietm,l><ng. 

a]8oJRexv.i$I.JoAii*tCo/A*ge«4Mod.  353. 
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ring  the  question  to  the  lord  chancellor  (/).     The  King  v.  The 
Masters  and  Fellows  of  St.  Catherine's  Hall,     In  which  case 
Lord  Kenyon,  Chief  tfustice^  observed^  that  corporate  bodies, 
which  respect  the  public  police  of  the  countrvy  and  the  adminis- 
tration of  justice,  are  better  regulated  under  tne  superintendence 
of  the  King  s  Bench  than  of  the  Court  of  Chancery ;  but  it  is 
otherwise  with  eleemosynary  foundations  in  general.     If  there 
be  a  visitor,  his  determination  is  not  examinable  at  law ;  but 
though  the  court  will  not  compel  a  visitor  to  eo  into  the  merits 
of  a  case  brought  before  him,  it  will  compel  him,  if  an  appeal 
be  lodged  in  time,  to  hear  the  parties,  and  form  some  judg- 
ment (m);  and  will  prohibit  him,  if  under  pretence  of  visitatorial 
authority  he  exceeds  his  jurisdiction  (n).     [[This  was  the  case 
of  an  ordinary  visitor  of  a  capitular  body,  not  of  an  eleemosy- 
nary corporation ;  it  was  cited  by  Mr.  Justice  Patteson  as  a 
precedent  for  granting  a  rule  in  an  application  by  the  Dean  of 
York  for  a  prohibition  to  the  Archbishop  of  York  and  his 
commissary  (o).     It  should  be  observed,  that  where  the  law  of 
the  land  is  disobeyed,  the  court  will  taJce  notice  thereof,  not- 
withstanding the  visitor,  and  by  granting  a  mandamus ;  for 
whatever  power  a  visitor  may  have  to  show  indulgence  where 
the  customs  of  the  college  are  concerned,  an  infringement  of 
the  statute  law  (such  as  an  omission  to  make  the  declaration 
prescribed  by  14  &  15  Car.  2,  c.  4)  cannot  be  pardoned  by  the 
visitor  (p). — Ed.]]  Whether  commoners,  and  other  independent 
members  of  a  college,  belong  to  the  foundation,  so  as  to  be  en- 
titled to  the  protection  of  the  visitor,  may  perhaps  depend  on 
the  statutes  of  the  college ;  but  in  Damson's  case,  in  chancery, 
Lord  Apsley,  assisted  by  De  Grey,  Chief  Justice  of  the  Com- 
mon Pleas,  and  Mr.  Baron  Adams,  was  of  opinion,  that  a  com- 
moner of  University  College  in  Oxford  was  a  mere  boarder, 
and  therefore  that  his  expulsion  operated  as  a  notice  to  quit  (9). 
And  in  the  above-mentioned  case  of  The  King  v.  The  JBishilp 
of  Ely f  the  Court  of  King's  Bench  was  of  opinion,  that  Mr. 
Longmire,  who  had  been  a  fellow  of  Peterhouse,  Cambridge, 
and  had  vacated  his  fellowship  by  taking  a  college  living,  but 
had  continued  his  name  on  the  college  boards,  was  not  entitled 
to  any  preference  in  the  election  of  a  master,  as  being  a  member 
of  the  domus  or  foundation,  under  these  words:  "Ipsius  domus 
atque  sociorum  ejusdem  semper  ratio  haheatur^  ut  hi,  si  qui 
inter  eos  ad  hoc  munus  obeundum  inveneantur  idonei,  ceteris 
preferantur ;  sin  hujusmodi  in  domo  nulli  extiterint,  Hun  a£- 
unde  assumantur"    [[A  mandamus  applied  for  to  expel  the 

(/)  4  T.  R.  233.  Q.B.  See  title  Viiitsiinn ;  see  ako  tbe 

(m)  Bex  V.  The  Bishop  of  Lincoln,  caae  of  St.  John's  CoUege  v.  TocUti^ 

2  T.  R.  33S  ;    and  Bes  v.  Bishop  of  ton,  1  Burr.  121,  cited  post,  p.  463,] 
£(v,  5  T.  R.  475.  (0)  IKing  and  Queen  v.  Si.  John's 

(n)  Bishop  of  Chichester  v.  Ear-  CoUege,  Cambridge,   4  Mod.   241  ; 

wood  and  another,  1  T.  R.  650.  Fresident  of  Queen's  College^  Caat^ 

(0)  [Queen  y.  Archbishop  of  York  bridge,  238,  edit  Bowdler.1 
and  Dr.  PhilUmort,  June  19th,  1841,        (9)  Ex  parte  Damm,  Cowp.  319. 


fellow  of  a  college  has  been  refused  (r).  A  mandamus  was  re- 
fiised  to  the  master  and  fellows  of  Caius  College,  Cambridge,  to 
restore  an  usher  of  a  free  school  of  which  they  were  visitors  («), 
and  to  restore  a  party  to  his  fellowship  of  Christ  College  in 
Cambridge,  who  ought  to  appeal  to  the  visitor  (0* 

[[It  may  be  as  well  to  make  some  mention  in  this  place  of 
the  nature  of  a  mandamus.  It  is  a  prerogative  writ,  contain- 
ing a  command  in  the  king's  name,  and  issuing  from  the  Court 
of  Queen's  Bench,  directed  to  persons,  corporations,  and  in- 
ferior courts  of  judicature,  requiring  them  to  do  a  certain  spe- 
cific act,  as  being  the  duty  of  their  office,  character,  or  situation, 
agreeably  to  right  and  justice. 

S There  ought  in  all. cases  to  be  a  specific  legal  right,  as  well 
e  want  of  a  specific  legal  remedy,  in  order  to  ground  the 
application  for  a  mandamus  (ti).  Lord  Ellenborough,  Chief 
Justice,  pronoimced  the  result  of  all  the  cases  on  this  subject 
to  be,  that  the  court  will  in  the  exercise  of  its  authority  to  grant 
the  writ  of  mandamus,  render  it  as  far  as  it  can  the  suppletory 
means  of  substantial  justice  in  every  case  where  there  is  no 
other  specific  legal  remedy  for  a  legal  right,  and  will  provide 
as  efiectually  as  it  can  that  others  exercise  their  duty  wherever 
the  subject-matter  is  properly  within  their  control  (a?). — Ed.]  , 

7.  T.,  13  Geo.  3,  The  King  v.  Whaley(y).  A  mandamus  Reiomora 
was  granted,  directed  to  the  defendant  as  master  of  Peterhouse  Iffidavu5 
College,  in  the  University  of  Cambridge,  to  admit  Thomas 
Rogers  to  a  fellowship  of  that  college,  upon  affidavit  of  his 
election.  A  motion  was  made  to  supersede  this  writ,  upon 
affidavits  of  there  being  a  visitor,  namely,  the  Bishop  of  Ely. 
But  the  court  put  the  master  to  make  a  return,  and  refused  to 
determine  the  point  upon  affidavits,  where  the  other  party  had 
no  opportunity  to  right  himself  by  an  action.  £[It  must  appear 
by  matter  of  record,  which  the  party  may  contest. 

[[The  jurisdiction  of  courts  of  law  is  more  easily  distinguish-  cu^  of  ctrem 
able  from  that  of  the  visitor  than  the  jurisdiction  of  courts  of  /^JSf*^ 
equity.     The  trusts  in  equity  seem  to  bear  some  resemblance  Bjouy^^J^m 
to  the  duties  which  it  is  the  visitor's  province  to  enforce.     It  is  JJ^^J^^^JJ^^ 
clear  law,  that]  where  there  is  a  particular  trust  to  be  executed  acoiicce  «»- 
by  the  college,  a  court  of  equity  will  interfere  to  carry  that  **"***• 
trust  into  execution.     The  leading  case  on  this  subject  is  that 
of  Green  v.  Rutherforth,  (May  23,  1760)  (z).      The  plaintiff 

(r)  TDr.  Gower's  cMf , 3  Salk.  230.]  (<)  [Dr. Widdrington's  case.  Sir  T. 

(»)lThe   Protector    v.    Craford,  Raymond,  31 ;  1  Lev.  23.] 

Styles,  457.    See  also  Stamp's  case,  (u)  [Selw.  N. P.  Mandamus,  sect.l; 

1  Sid.  40 ;  Dr,  Goddard's  case,  ibid.  Rex  v.  Severn  and  Wye  Railway  Com- 

29;  Le  case  del  Clerk  de  City  Works  pony,  2  B.  &  Aid.  646 ;  Rex  v.  Arch- 

de  Londra,  2  Sid.  112.    See  also  tiie  bishop  of  Canterhwry,  8  Eaat,  219.] 

case  of  Rex  v.  St.  John's  College,  4  (jr)  [Rex  v.  Ardibishop  of  Canter- 

Mod.  260,  as  to  a  mandamus  to  admit  bury,  15  East,  136.] 

a  scholar  not  actually  a  member,  but  (^)  Str.  1139. 

claiming  to  be  one.— Ed,]  («)  1  Ves.  sen.  462.  [Tbis  case,  and 
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Green  exhibited  his  bill  against  the  masteri  fellows,  and  scholars  of 
Ruth^orth,  ^^*  John's  College  in  Cambridge,  to  oblige  Dr.  Rutheiforth  to 
deliver  up  a  presentation  made  by  the  college  of  him  to  the 
rectory  and  parish  church  of  Barrow,  in  Suffolk,  to  restrain  his 
having  institution  and  induction  thereon,  and  to  present  the 
plaintiff  under  their  common  seal;  setting  forth,  that  Dr.  John 
Bowton,  a  fellow  of  the  said  college,  by  ms  will  devised  to  the 
master,  fellows,  and  scholars  of  the  said  college,  and  their  suc- 
cessors, the  perpetual  advowson  of  this  rectory  in  trust,  that 
whenever  the  church  shall  be  void,  they  shaU  present  one  of 
his  name  and  kindred,  if  there  be  any  such  capable  thereof  in 
the  college;  if  no  such,  then  that  they  present  the  senior 
divine  then  fellow  of  the  college ;  and  on  his  refusal,  the  next 
senior  divine,  and  so  downward;  that  the  last  incumbent  dying, 
it  was  offered  to  the  senior  fellow,  and  on  bis  refusal  to  the 
next,  till  it  came  to  the  plaintiff's  turn  as  next  senior  on  the 
divinity  line,  who  offered  to  take  it;  but  the  defendant  insisted, 
that  he  being  doctor  in  divinity,  was  to  be  considered  as  the 
person  described  by  the  testator,  and  interposed  by  appeal  to 
the  Bishop  of  Ely  as  visitor ;  on  hearing  which,  the  Ushop 
was  of  opinion,  that  Dn  Rutherforth  was  within  the  descrip- 
tion of  the  will,  and  therefore  required  them  to  present  him. 
The  plaintiff  insisted,  that  as  the  advowson  was  devised  to  the 
college  under  particular  trust  by  a  third  person  (not  the  foun- 
der), the  visitor  had  not  jurisdiction  to  determine  of  the  pre- 
sentation, or  to  interpose  in  execution  of  the  trust;  and  therefore 
pravs,  that  the  presentation  may  be  cancelled,  and  that  the 
[  459  ]  college  may  be  directed  to  present  him  as  entitled  under  the 
trust  of  the  will.  Dr.  Rutherforth  pleaded  to  the  junsdiction 
of  the  court. 

\^''  Master  of  the  Rolls  (Sir  John  Strange.)— On  die  case, 
as  It  stands  on  the  pleadings,  must  the  opinion  of  the  court  be 
grounded;  for  nothing  on  either  side,  not  contained  in  the 
pleadings,  can  be  taken  notice  of.  In  the  argument  many 
things  have  been  gone  into  as  to  visitatorial  power  in  general, 
and  the  particular  constitution  of  the  visitor  of  diis  coU^e,  of 
which  there  is  no  occasion  to  deliver  an  opinion.  But  I  ahall 
confine  myself  to  the  merits  of  the  plea  on  the  general  question 
whether  to  allow  it  or  not ;  and  on  the  best  consideration  I 
am  of  opinion  to  overrule  this  plea. 
Exeinpted  [[''  First,  to  rcmovc  an  argument  much  relied  on  for  defend- 

Power  by^ '  ant  on  the  head  of  inconvenience :  that  if  this  living  fiills  not 
ihJ  wiiL  *"  within  the  conusance  of  the  visitor,  all  livii^s  given  or  pur- 
chased subsequent  to  the  first  foundation  oi  the  coll^je,  n&d 
by  a  private  person,  and  even  a  bequest  of  books,  &&  will  be 
exempted  from  the  visitors  power.  In  answer  to  which,  tim 
is  not  a  purchase  or  general  bequest  of  an  advowsoa  to  the 

that  of  PAi/ipg  v.  Bit/y,  bm  p.  443,    ]«i|>eetiog  th«  nattite  of  a  irirftflr'i 
dotenniM  the  ^bief  practical  pcrints   junsdiction.— £d.} 
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coUege  urithout  any  particular  trust  annexed ;  for  then,  though 

it  came  after  appointment  of  yisitor,  and  from  a  third  person  ituom^tk, 

(not  the  founder)  or  by  purchase,  it  would  fall  under  the  general 

regulations  controling  all  the  other  property  of  that  nature, 

and  be  equally  the  object  of  visitatorial  power,  if  the  former 

were  so :  but  this  is  circumscribed  by  particular,  express  trust, 

inconsistent  with  the  regulations  by  which  the  other  property 

is  to  be  governed ;  and  therefore  proper  for  the  jurisdiction  of 

this  court,  standing  on  special  circumstances  peculiar  to  itself, 

the  decision  of  which  cannot  have  such  extensive  consequences 

as  is  objected. 

P'  Tne  merits  of  the  controversy  depend  on  the  construction 
of  tne  will,  and  execution  of  the  particular  trusts  therein  con- 
tained ;  both  which  are  undeniably  proper  for  the  jurisdiction 
of  this  court.  Though  the  will  was  made  so  long  a^o,  yet  it 
is  necessary  to  take  up  the  case,  as  it  stands  on  the  whole 
frame  of  the  will  and  from  the  death  of  testator.  It  is  not  a 
general  bequest  of  the  living,  like  any  other  patron  seised  of 
an  advowson,  but  to  particular  intents  and  purposes  specified 
by  the  will.  Defendant's  counsel  were  forced  to  admit  the 
words  were  sufficient  to  create  a  trust  for  the  benefit  of  those 
particularly  provided  for.  At  making  the  will  the  living  was 
full :  and  therefore  testator  could  only  direct  what  he  would 
have  done  on  the  first  vacancy.  If  on  a  vacancy  the  nephew, 
being  capable,  had  offered  to  take  it,  and  the  college  refused 
to  present  him,  on  his  resorting  to  a  court  of  equity  for  an 
execution  of  that  trust,  which  was  in  them,  the  court  would 
not  have  sent  him  away  without  that  remedy,  which  is  the 
ordinary  and  natural  justice.  A  private  person  would  un-  coiiegute 
doubtedly  be  compellable  to  execute  it ;  and  considered  as  a  ^^Slhhto 
trust,  it  makes  no  difference  who  are  the  trustees;  the  power  |.^2*'^^ 
of  this  court  operating  on  them  in  capacity  of  trustees :  and  Private  Per- 
though  they  are  a  collegiate  body,  whose  founder  has  given  a  JhoaKh  ?be 
visitor  to  superintend  his  own  foundation  and  bounty,  yet,  as  £!ioght  re- 
between  one  claiming  under  a  separate  bene£Eu;tor  and  these  centiy. 
trustees  for  special  purposes,  the  court  will  look  on  them  as 
trustees  only,  and  oblige  them  to  execute  it  under  direction  of 
the  court.  They  were  compellable  also  in  same  manner  to 
execute  the  next  trust  in  the  will  to  one  of  testator's  name  and 
kin.  Defendant's  counsel  were  so  aware,  this  would  be  the 
consequence  so  far,  they  endeavoured  to  separate  the  cases  of 
the  nephew  and  kin  from  the  other  provisions  in  the  will,  by 
saying,  the  two  former  were  now  at  an  end,  and  that  it  does 
not  follow,  because  the  court  might  interpose  in  those  cases,  if 
applied  to,  they  should  have  jurisdiction  in  the  present  case ; 
which  comes  under  the  next  provision,  and  is  as  express  and 
special  a  trust  as  either  of  the  other ;  with  this  only  (ufference, 
that  those  trusts  were  at  an  end,  whereas  this  was  permanent, 
to  be  executed  on  every  vacancy^  and  calls  as  loudly  for  direc* 


459  a  College^r  Canti  WLnVi^zt^itit^,"^ 

Green  tion  of  the  court  as  either  of  the  others.  If  a  bill  had  been 
Buthiforih,  brought  recently  against  the  heir  at  law,  it  must  have  been  for 
two  purposes :  first,  to  have  the  will  declared  well  proved  and 
established  against  the  heir,  and  all  claiming  under  him;  next 
to  have  the  direction  of  the  court  for  carrying  the  trusts  of  the 
will  into  execution:  the  court  would  have  taken  into  considera- 
tion what  were  the  trusts,  and  the  directions  proper  on  them: 
and  had  this  trust  for  the  senior  divine  come  under  considera- 
tion, the  court  would  have  declared  their  sense  of  the  words, 
and  who  came  within  that  description ;  and  if  the  college 
afterward  executed  other  trust,  contradicting  the  judgment  of 
the  court  in  that  instance,  by  presenting  a  fellow  they  thought 
came  under  that  description,  the  court  would  not  have  endured 
such  an  opposition,  but  would  have  relieved  the  injured  party. 
So  if  the  college  were  disposed  to  have  pursued  the  opinion  of 
the  court,  but  were  intimidated  by  the  visitor,  who  put  a  dif- 
ferent construction  on  the  will,  the  court  would  have  carried 
its  own  decree  into  execution.  If  this  woidd  be  so  on  a  recent 
application,  there  is  no  alteration  in  the  nature  and  reason  o! 
the  case,  that  the  directions  on  this  part  of  the  trusts  are  not 
prayed  till  wanted  in  this  particular  instance.  There  are  many 
cases  of  plain  trusts,  of  which  there  is  no  doubt,  and  which  the 
trustees  execute  without  applying  to  the  court:  but  when  there 
comes  a  more  remote  trust  of  a  doubjtful  nature,  and  it  is  ne- 
cessary to  pray  for  the  direction  of  the  court,  it  would  be 
equally  proper  to  apply  then  as  on  the  first :  and  this  is  the 
present  case ;  wherein  either  the  college,  who  are  trustees,  ff 
the  person  thinking  himself  senior  divine,  for  whom  they  are 
intrusted,  may  come  into  this  court  for  directions;  which l« 
the  purport  of  the  present  bill.  This  is  grounded  on  the 
special  trusts  in  the  will,  allowing  the  bishop  to  be  appointed 
general  visitor  by  the  founder ;  for  notwithstanding  that,  this 
being  given  on  special  trust,  the  visitor  has  no  jurisdiction  to 
determine,  who  shall  be  presented  to  this  rectory,  or  to  inter- 
The  statatct  P^^c  in  the  execution  of  the  trusts  of  this  will.  This  would 
*nc«»»»»tent  be  my  opinion,  were  there  no  inconsistency  between  the  statutes 
Will/  *  of  the  college  and  the  will :  but  when  the  nature  of  those  sti- 
tutes  are  considered,  and  so  far  as  relates  to  the  college  livings, 
are  compared  to  the  trusts  of  the  will,  it  will  appear,  thatts 
jud^e  by  the  statutes,  which  is  the  visitor's  rule,  will  be  contrary 
to  the  intent  of  testator,  and  defeating  the  will.  The  membes 
are  sworn  to  obey  the  statutes  on  pain  of  amotion :  but  if  >c 
advowson  is  accepted  by  them  on  other  terms,  that  mustK 
considered  as  not  within  the  compass  of  the  oath  to  the  founder: 
or  else  it  must  be  said,  one  cannot  be  the  regulator  of  his  ovn 
gift,  if  there  is  a  visitor.  And  in  all  the  instances  the  visitor. 
whose  judgment  must  be  founded  on  the  statutes,  cannot  exe 
cute  the  trusts  of  this  will ;  for  that  would  be  departing  fe>^ 
the  statutes ;  and  the  adhering  to  the  statutes  would  be  adding 
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farther  circumstances  to  the  trust,  than  the  testator  prescribed,      Gmm 
and  making  it  the  founder's  will,  not  his.     I  agree,  that  a  sub-  Ruthg^/vrth, 
sequent  benefaction  may  be  put  under  the  same  power  as  the  g^^^^      ^ 
founder's ;    and  the  visitor  will  have  an  equal  authority  over  Donation 
them;  for  being  a  co-founder  in  that  respect,  he  will  be  so  far  !!i7erLme 
considered  as  appointor  of  the  visitor.  In  this  case  the  testator  poMdeS.**** 
is  donor ;  has  given  rules  in  his  will,  which  are  his  statutes ;  has 
not  made  the  bishop  visitor ;  nor  excluded  this  court  from  its 
jurisdiction  by  putting  it  elsewhere.  The  right  of  the  visitor  is 
said  to  be  submitted  to  by  the  answer  to  the  appeal :  but  that  Aoiwerios 
admission  cannot  give  a  jurisdiction  the  visitor  has  not,  or  take  f^huor  jarit- 
away  the  ordinary  jurisdiction  of  the  court,  or  bind  the  parties  ^JicUoo. 
themselves  (a),  that  the  party  may  pray  a  prohibition  against 
his  own  suit     The  objection,  that  this  suit  is  between  two, 
both  subject  to  the  visitor's  power,  proves  too  much :  for  none 
will  contend,  that  in  matters  out  of  the  jurisdiction  of  the  college 
between  two  fellows,  the  visitor  is  to  judge.     Nor  is  it  an  ar- 
gument, that  because  an  action  for  damages  will  lie  against  the 
visitor  fpr  exceeding  his  jurisdiction,  therefore  this  court  will 
not  interpose.    It  might  be  more  for  the  party's  benefit  to  have 
a  specific  execution  of  the  trust,  and  the  living  for  life,  than 
the  action  against  the  visitor.     So  it  might  be  said,  where  the 
party  proceeds  out  of  his  jurisdiction,  an  action  will  lie  against 
him ;  yet  in  such  a  case  a  prohibition  will  go  notwithstanding. 
I  do  not  see  the  visitor  has  any  such  power  of  compelling  the 
presentee  to  resign  at  the  end  of  the  year,  as  the  will  requires. 
He  may  indeed  proceed  to  amotion  in  many  instances  on  the 
statutes ;  but  then  it  must  be  for  offences  contrary  to  the  sta- 
tutes ;  having  no  jurisdiction  as  to  breaches  of  the  will :  but  Tb»  court 
this  court  can  do  it,  in  the  same  manner  as  it  enforces  per-  PeKomwc. 
formance  of  its  other  decrees ;  the  non-performance  of  which 
will  be  a  contempt,  and  punished  as  such  by  the  ordinary 
process  of  this  court.     An  obstinate  man  may  indeed  in  all 
cases  prevent  a  specific  performance :   but  he  does  it  at  the 
expense  of  his  liberty :  nor  was  that  ever  an  objection  to  the 
propriety  of  making  the  decree.     This  is  a  question  of  mere 
matter  of  property,  who  ought  to  have  this  living  under  the 
special  trusts  of  the  will.     I  cannot  say  (and  yet  if  the  plea  is 
allowed  I  must  say)  the  plaintiff  is  not  entitled  to  the  opinion 
of  this  court  on  the  trust  in  question  of  this  nature,  or  may  go 
higher  on  any  mistake,  and  not  be  finally  concluded  by  any 
single  opinion. 

L"  Lord  Chancellor  (Hardwicke). — As  I  entirely  concur 
with  the  Master  of  the  Rolls  in  the  main  question,  so  likewise 
in  his  manner  of  treating  it  The  case  is  fully  stated ;  and  the 
only  question  now  to  be  determined  is,  whether  the  plea  is 
sufficient  in  law  and  equity  to  oust  this  court  of  all  manner  of 
jurisdiction  of  the  cause  ? 

(a)  [2  Rol.  Ab.  312,  pL  14  (B)  Prohibltioii.] 
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^vT  C"  Under  the  general  qoestion  two  points  a*  nsde.    Fffst, 

Muthmforth.  whether  it  is  sufficiently  shown  by  die  plea  that  the  hn^of  is 
general  visitor  of  this  college  ?    Secondly)  supporitig  4ttit  to  be 
shown,  and  that  it  ought  to  be  so  taken  on  this  plet,  iMtta 
the  presentation  to  the  Hving  under  the  will,  set  fordi  ani  st 
mitted  by  the  plea,  is  widiin,  and  n  proper  subject  of  tiie  visi- 
tatorial power  ? 
No  AppM^r.        [|«  A  third  point  was  attonpted  fisr  defendant :  ^at  Ae  an- 
•we^r  win"'    swer  by  the  master^  &c.,  particularly  by  the  pkinlifflK^Ae 
di^y/to'a '  visitor,  and  by  several  acts,  there  has  been  a  i»bttiss«m  to  Ae 
cSirt*        jurisdiction  of  the  visitor,  which  is  conclusive.    But  Acre  is 
no  colour  for  it;  for  in  case  of  a  private,  parttcalBr, limited 
jimsdiction,  and  of  courts  proceedmg  by  nues  dififerantfrm 
the  general  law  of  the  land,  no  appearaonce,  answerii^  or  fleid- 
ing  of  the  party,  will  ffive  a  jurisdiction  to  the  courts  tart  V 
there  is  a  want  of  jurisdiction  in  the  cause,  it  nay  be^edii 
question  at  any  time,  even  after  sentence ;  wbioh  is  the  e»e  (t 
all  prohibitions,  granted  every  term  by  the  common  lawcoorts 
for  a  nullity  of  jurisdiction;  so  that  it  may  be  appl]ed.for€ven 
against  the  party's  own  suit ;  and  the  same  holds  in  acoHsteni 
action  or  suit 

[["  As  to  the  first  point  I  agree  that  it  is  not  tieoessary,  vi 
thffl^fore  not  proper,  to  enter  into  a  stridt  deteimmttkm,  ^ 
ther  or  no  all  the  statutes  are  set  forth  in  the  plea;  it  is  BOt 
possible  for  the  court  to  take  notice  of  it>;  but  on  so  vnich  tf  is 
The  Bbhnp  eet  for^,  I  think  it  appears  the  bishop  is  general  vintor:  bot 
fuo^lhoDKh  he  is  by  the  statutes  prohibited  to  give  tiew  statutes,  (ff  fKiti& 
nllJ^e^Ms.  execution  those  of  any  other:  if  m  ^oes,  the  college  ««  ^ 
pendcd,  mid  solved  fiom  obedieucc ;  Queen  Elizabeth,  reserving  ihe  po»« 
re?  »©.  ^  adding,  &c. ;  hence  arises  the  difficulty,  as  a  case  may  happ* 
in  which  the  master,  &c.  may  be  ^snfbjeot  to  be  ipemoved  t? 
another  power  different  irom  the  bishopl^,  and  Chslt  even  fir 
obeying  the  bishop's  sentence,  and  how  then  can  fte  bis^ 
be  said  to  be  general  visitor  ?  Bilt  I  am  si^fied  <m  ^t  W 
that  the  bishop  for  the  time  being  is  geneml  visitor,  Ifll  socb  t 
case  happens.  The  grounds  on  which  B.  R*  went  in  AecMt 
of  Manchester  Colkge,  The  King  v.  Biskt^  A>f  Oiestf{h\ 
govern  that  question:  It  mandamus  was  issued  to^ebishof 
to  admit  a  fellow  of  that  college ;  the  l»sliop  returned,  that  ii 
was  a  royal  foundation ;  that  he  wa&  generu  Vimlor;  and  set 
forth  the  constitution :  on  exception  to  the  return,  B.R^' 
dered  a  peremptory  mandamus  on  this  ground,  tfaatltwasckar 
the  bishop's  visitatorial  power  was  then  ^utfpended;  for  ^ 
was  warden  of  the  college,  and  conld  not  vi^it  himself:  tto 
powers  of  this  kind  might  cease  and  revive  without  teuonyenj- 
ence :  and  that  at  that  time  the  jurisdiction  was  in  die  iiif  ^ 
courts,  because  no  visitatorial  power  Was  'in  ta/rc^  Sy  ^^ 
reason  as  that  court  held,  that  a  getieral  viintfttorial  po^ 

(6)  iP^lOee.d. 
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might  cease  and  revive,  and  that  during  the  cesser  the  jarisdic- 

tian  W0uM,  for  want  of  particular  appointment  or  reservation  of  ntUkm-fMk, 

power,  devolve  on  the  lang's  court  of  general  jurisdiction ;  so 

in  the  present,  where  the  power  of  legislation  is  reserved  to 

the  crown :  therefore  I  am  satisfied  on  the  doubt  I  had. 

[[**  This  leads  to  the  second  and  main  point,  on  the  merits 
of  the  plea.     I  agree  that  the  presentation  set  forth  by  the 
p^,  is  not  a  proper  snAject  of  visitatorial  power.    To  argue  origin  and 
this  clearly  the  original  and  nature  of  visitatorial  power  nnist  ^.uatoiid 
be  considered.     T!w  original  of  all  such  power  is  the  property  ^®''^- 
of  'donor,  and  iJie  power  every  one  has  to  dispose,  direct,  and  dSS?^  ^ 
Tegolafte  his  own  property^  lifce  *flie  case  of  patronage ;  cujfeB 
est  dare,  &c.  therefore  if  eil5rer  the  crown  or  the  subject  creates 
an  eleemosynary  feundation,  and  vests  the  charity  in  the  per- 
sons who  are  to  receive  the  ben€*fit  of  it,  since  a  contest  might 
arise  about  the  government  trf  it,  the  law  allows  the  founder 
or  his  heirs,  or  the  person  specially  appointed  by  him  to  be 
visitor,  to  determine  concerning  his  own  creature.      If  the 
diarity.is  not  vested  in  the  persons  who  are  to  parti&e,  but  in 
trustees  for  their  benefit,  no  visitor  can  arise  by  implication, 
but  the  trustees  have  that  power ;  firom  which  account  it  ap- 
pears, the  nature  of  this  power  is  jforum  damesticuniy  the  private 
jurisdiction  of  the  founder,  and  cannot  extend  farther,  unless 
some  other  person  grafts  upon  it,  and  by  express  words  or  -ne- 
cessary implication  subjects  the  estate  or  emolument,  given  by 
him,  to  the  same  visitatorial  power,  and  to  be  governed  by  the 
same  rules ;  and  then  the  former  visitor  is  a  visitor  created  by 
that  subsequent  founder  or  donor:  the  grounds  of  which  ap- 
pear from  Hoh  in  Philips  v.  Bury{c).    The  topics  of  Bishop 
StiHingflleet  are  drawn  from  foreign  laws ;  to  be  governed  by 
the  ecdesiastical  law,  which  the  Taw  of  England  totally  dis- 
claims and  rejects.     The  founder  may  give  a  general  power ; 
or  may  limit  and  bind  by  particular  statutes  and  laws ;  may 
give  fhe  visitor  power  ctf  altering  or  giving  new  statutes ;  or 
may  restrain  from  doing  it,  or  from  acting  according  to  any 
other:;  as  is  done  in  the  present  case.     If  the  power  to  the 
visitor  is  urilimited  and  universal,  he  has  in  respect  of  the 
foundation  and  property  moving  from  the  founder  no  rule  but 
his  sound  discretion.     If  there  are  particular  statutes,  they  are 
*his  rule,  he  is  bound  by  them ;  and  if  he  acts  contrary  to^  or 
exceeds  them,  acts  without  jurisdiction;  the   question  being 
stiH  open  whether  he  has  acted  within  his  jurisdiction  or  not, 
if  not,  his  act  is  a  nullity.     Holt,  in  Philips  v.  Bury,  where 
the  Bishop  of  Exeter  was  undoubtedly  visitor  generally. 

X^  To  apply  this  general  reasoning,  I  will  lay  down  some 
propositions,  which  1  will  afterward  illustrate.      First,  this 
rectory  was  no  part  of  the  property  of  the  founder :  but  given 
by  a  subsequent  donor  -on  special  trust.     Secondly,  this  trust 
(c)  [1  Ld.  Raym.  5 ;  more  at  larg6  in  Skin.  Sho.  Pari.  Cases,  35.3 
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Gre^      is  limited  by  rules  different  from  and  in  some  parts  contrary  to 
Euthtrfor  h  ^^®  statutes  of  the  foundress.     Thirdly,  the  visitor  has  autho- 

rity  to  judge  only  according  to  the  statutes  of  the  foundress, 

and  is  restrained  from  acting  otherwise ;  consequently  has  do 
power  to  execute  this  trust  Fourthly,  the  bishop  cannot  give 
remedy  in  many  cases,  which  may  arise  on  this  trust  Fifthly, 
as  a  consequence  from  the  whole  here  is  a  nullity  of  jurisdic- 
tion in  the  visitor ;  and  relief  must  belong  to  the  king's  general 
courts  of  jurisdiction. 
This  not^  [[^'  As  to  the  first  the  fact  is  plain,  and  admitted  to  be  a 

Pro|!!^^y';  trust.  I  agree  in  general,  that  if  a  subsequent  donor  gives 
afterward  on  *^®  ^egsl  cstate,  or  in  trust,  for  the  college  without  a  declaration 
ipeciat  Trait,  of  a  spccial  trust,  it  will  fall  under  the  power  of  the  general 
visitor  to  judge  of  the  legal  property  in  the  one  case,  or  the 
equitable  in  the  other ;  because  by  giving  in  trust  for  the  col- 
lege generally,  and  neither  creating  a  distinct  visitor  nor  a 
special  trust,  the  donor  has  by  plain  implication  intended  it 
should  fall  under  the  general  statutes  and  rules  of  the  college, 
and  be  regulated  with  the  rest  of  their  property :  although  in 
the  latter  case  indeed  a  bill  must  be  in  equity  to  compel  the 
trustees,  if  they  refused :  but  in  the  present,  the  testator  has 
declared  a  particular  special  trust  which  must  in  some  way  be 
carried  into  execution,  and  the  will  observed. 

[^'^  The  second  appears  sufficiently  in  many  instances  on 
comparing  the  trusts  of  the  will  with  the  statutes. 

>diP^on*y  by  C"  '^^^  *^^^^  ^^^  appcars  plainly  from  the  statutes.  But  it 
the  ■tatatcs.  IS  Said,  the  wUl  may  be  considered  as  a  new  statute  as  to  this:  if 
so,  the  visitor  is  absolutely  restrained  from  executing  this  trust, 
and  the  master,  &c.  prohibited  from  obeying ;  from  which  would 
follow  absurdities.  The  objection  is  founded  on  the  prindple, 
that  this  is  a  living  vnthin  the  description  of  the  statute  cuius  oi 
collegia  collatio  pertinet :  but  it  is  not  so ;  those  words  and 
that  statute  are  to  be  construed  of  livings,  where  not  only  the 
legal  estate,  but  also  the  trust  and  equitable  ownership,  belongs 
to  the  college  absolutely :  whereas  in  this  case,  though  the 
legal  estate  of  the  advowson  is  in  the  college  as  a  corporate 
body,  it  is  on  special  trust  for  a  particular  person  described; 
which  puts*  an  end  to  the  visitor's  power  over  it;  for  thai 
should  not  set  up  a  difierent  rule  in  equity,  from  what  would 
be  at  law  as  to  the  legal  estate  under  like  circumstances. 
Suppose,  after  the  foundation  of  this  college,  the  crown  bad 
granted  an  advowson  or  land  to  the  senior  fellow  of  that  col- 
lege :  this  grant  would  have  operated  to  make  the  seiuor  felloT 
a  sole  corporation  according  to  4  Leo.  190,  which  was  admitted 
in  the  case  of  The  University  of  Cambridge  v.  Crofts{d)i  the 
bishop  could  not  take  away  the  legal  estate  vested  in  a  sole 
corporation,  though  it  happened  to  be  part  of  the  aggregate 
body,  and  give  it  to  the  aggregate  body. 

((0  [fi.  R.  Pub.  13  Queen  Anne.] 


Colleirejf  Cani  mnltztfiititti.'}  459/ 

[['^  As  to  the  fourth,  it  is  admitted  for  defendant  that  if  the      Grem 
devise  had  been  to  a  stranger  on  the  same  trust  (e),  the  visitor  jnutklrforUL 
could  have  no  power  over  it.     The  equitable  must  be  like  the  ^^ 

legal ;  only  the  college  would  be  obliged  to  apply  to  this  court  ooc  give^J* 
to  compel  the  trustees  to  execute.  It  cannot  differ  the  case,  th?  Trasi? 
that  the  corporation  of  the  college  happened  to  be  the  trustees. 
Suppose  it  had  been  on  trust  to  present  a  member  of  another 
college,  the  visitor  of  this  could  have  no  power  over  it :  and 
the  present  case  differs  not  in  substance  from  that.  On  the 
first  branch  of  this  trust  and  on  the  last,  where  it  is  to  present 
to  a  stranger,  it  is  admitted,  the  visitor  could  have  no  power: 
but  it  is  contended  for  over  the  intermediate  branch,  because 
among  the  members  of  the  college  subject  to  his  jurisdiction ; 
and  is  compared  to  the  case  of  a  particular  estate  to  the  college, 
remainder  over:  but  that  is  not  like  this  case;  the  college 
there  having  the  absolute  ownership  during  its  continuance, 
here  not.  Suppose  on  a  vacancy  all  the  fellows  in  their  turn 
should  do  an  act,  which  the  master  and  major  part  of  the 
fellows  should  conceive  to  be  an  absolute  refusal,  and  should 
thereon  seal  a  presentation  to  a  stranger;  and  before  institution 
one  of  the  fellows  should  allege,  that  in  fact  he  had  not  re- 
fused, that  the  college  mistook,  and  should  present  him ;  and 
he  appealed  to  the  visitor  upon  their  rejecting  his  claim :  the 
visitor  could  not  judge  of  this ;  there  intervening  the  right  of 
a  stranger  not  subject  to  the  visitor's  jurisdiction,  and  whom 
he  could  not  compel  to  give  up  his  presentation ;  and  therefore 
none  but  one  of  the  king's  courts  of  equity  could  judge,  if  it 
was  a  binding  refusal,  or  could  give  relief.  Suppose  a  fellow 
completely  entitled  should  at  the  end  of  the  year  refuse  to 
resign :  the  visitor  could  not  compel  him,  for  he  could  compel 
only  for  breach  of  the  statute,  which  this  is  not :  application 
for  relief  must  be  to  some  court  of  general  jurisdiction,  who 
may  decree  a  resignation  of  the  fellowship  or  living,  and  en- 
force the  decree  under  the  general  penalties  of  contempt:  so 
that  this  argument  for  defendant  turns  the  other  way.  I  ad- 
roit, that  in  Philips  v.  Bury,  contumacy  was  held  good  cause 
of  expulsion,  and  B.  R.  would  not  examine  into  the  fact  of 
that  contumacy ;  which  was  right :  but  it  appeared  to  be  a 
contumacy  within  the  bishop's  jurisdiction,  which  must  be 
shown,  though  the  contumacious  fact  need  not  be  specially 
shown.  But  admitting  for  argument  sake  (and  no  otherwise) 
that  that  need  not  appear  in  expulsion  for  contumacy,  it  does 
iiot  follow,  that  because  a  person  may  take  advantage  of  gene- 
ral pleading  to  cover  a  nullity  of  jurisdiction,  he  therefore  will. 
I  am  sure  the  present  bishop  would  scorn  to  take  such  advan- 

(e)  [Visitor  can  onl;^  decide  a  pii-  not  decide,  as  he  cannot  compel  a 

vate  dispute ;  if  there  is  a  dispute  by  specific  performance,  Rex  v.  Wind- 

a  third  person  against  a  corporation,  ham,  Cowp.  378.] 
to  perform  an  agreement,  visitor  can- 
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Grem      toge,  if  it  might  be  taken*    But  we  are  m^  nov  ea  a  case  of 

ButherMiK  expulsion :  it  is  sufficient  to  show  that  the  viaitort  though  ge- 

neral,  could  not  give  an  adequate  remedy  ia  many  caaea  oo 

this  trust :  and  the  case  of  Eton  College^  Mich.  14  Geo.  2, 

It  ranti  ap.     T/ie  King  t.  JBlandf  is  an  authority ;  where  the  court  held, 

^huoVran     that  the  bare  averment  of  a  visitor  would  not  preclude  the 

jostkT/'^^^   jurisdiction  of  the  court,  but  the  extent  of  his  authcn-ity  must 

appear,  that  the  court  may  be  satisfied  he  caa  do  complete 

justice ;  and  therefore  a  mandamus  was  awarded. 

Relief  must        Z!'  ^^  ^^  ^^  ^^^>  whoever  has  a  right  by  this  trusty  most 

King' J**'       have  remedy;  and  I  have  shown,  the  bishop  baa  not  paver  to 

coarta  of       gjive  it.     It  is  admitted,,  that  after  testator's  deaths  a  bill  aaghl 

fudkiloa.'*'     be  to  establish  this  charily  ami  carry  this  trust  kita  execution, 

and  the  visitor  would  have  no  jurisdiction;   the  court  mnst 

then  have  decreed  for  a  performance  aceordiisg  to  the  will; 

and  supposing  a  questiou  had  then  arisen  at  the  bar  oa  the 

construction  of  the  words  of  the  will  senior  dioime^  then  felUm^ 

the  court  have  determined  that,  and  have  laid  down  rules  ibr 

execution  of  the  trust  by  the  college  in  all  future  times;  which 

would  have  been  binding  to  the  college,  the  visitor,  and  aH 

Perfo/m«oce  P^^^ons :  the  ground  of  which  is,  that  there  must  have  been  a 

of  Traat  maat  complctc  performance,  and  there  is  no  instance  of  this  court's 

May'^^'at '    decreeing  a  trpst  by  peace-meal  or  parts.  Nov  is  it  any  answer 

any  time.       ^  ^^  ^j^  j^  g^^g  dccrec  bfts  been  made;  for  the  kgal  estate 

is  in  the  trustees,  and  this  trust  is  for  ever  executory,  aod  always 
subject  to  be  so  till  determined  in  equity  (/),  and  tfaerefim 
such  a  construction  may  be  made  at  any  time.     The  reason  of 
the  case  of  the  King  cmd  thie  very  college  (g\  is  very  msterisL 
It  might  be  said  there,  as  has  been  here,  thk  is  a  power  super- 
added and  annexed  to  the  visitor's  i  the  court  said  there,  it 
arose  on  the  public  laws  of  the  land.    The  only  di&veuee  ke- 
tween  the  two  cases  is,  that  arose  ou  a  public  act  of  parliaiufpt 
rdating  to  government ;  this  on  the  general  rules  of  equity, 
which  is  part  of  the  genial  law  of  the  kiagdosi.     It  is  said, 
new  donations  may  be  subject  to  the  visitor's  jurisdictiiiHi,  as 
it  has  been  held,  new  engrafted  feUows  may ;  but  that  is  aot 
md  idem ;  for  this  is  founded  on  a  new  donation  and  special 
trust :  the  case  urged  for  this  is  that  of  Clare  HaU^  (long  s^er 
that  in  5  Mod.  421,)  where  I  allowed  the  plea.    I  am  not  an 
enemy  in  general  to  visitatorial  power,  but  incline  to  support 
it  as  far  as  necessary ;  and  went  there  farther  than  Holt  did  in 
New  in.        5  Mod.,  but  the  reasons,  on  which  I  founded  myself  there, 
fm^ay  ^'    hold  not  here.    There  was  a  plain  implication  to  subject  to  the 
besDbjectto  general  visitatorial  power  to  avoid  confusion,  which  would 
aToM  COB-     arise,  if  every  one  coming  in  as  a  fellow  should  not  be  subject  to 
'"^^°*  college  discipline;  and  in  2  Jo.  175,  it  is  determined,  that 

power  of  expulsion  includes  power  of  adtanasioiK      I  there 
indeed  laid  weight  on  the  inconveniences  which  might 

')  [2  Brown,  51.] 
0  [4  Mod.  433 ;  Skin.  359,  368,  393,  546 ;  Comb.  279.] 
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from  a  diflfereot  decision ;  which  were  obvious,  but  different      cfrem 
from  the  present,  for  it  is  not  so  necessary  in  this  case,  that  Buth^orth, 
every  special  trust,  consisting  of  various  parts,  should  be  sub- 
ject to  the  jurisdiction  of  that  visitor :  nor  will  the  like  con-  visitatorial 
fusion  ensue.    The  visitatorial  power,  as  allowed  and  esta-  ^J^'bi*^^ 
blished  by  the  law  of  England,  and  on.  the  grounds  on  which  iopi>orted. 
it  is  estaUiahed,  is  most  useful  in  colleges  and  learned  societies ; 
lUdd  I  am  lor  supporting  it  as  &r  as  it  is  established  by  the 
consiptutioa  of  this  kingdom,  partic^laIly  by  the  jud^ent  in 
JEbs^er  College  case  (i&),  but  am  not  for  extending  it  farther ; 
lauch  less  for  giving  way  to  and  extending  tt  on  principlea  and 
rules  dsrii^  from  foreign  laws,  which  the  law  of  England 
rqeets:  and  concur  oa  the  whole  that  the  plea  ahoidii  be 
Qvemded^" 

[^The  doctrine  laid  dovm  in  this  case  a&  to  the  power  of  the 
giSfMirak  vWitor  over  endowment  engrafted  on  the  original 
charity,  without  any  deekratbn  of  a  special  trust  or  a  special 
visitor,  is  confirmed  by  Attorney  General  v.  Talhot{^)\  by 
Lord  Mansfield  in  5^.  Jokn!^  College  v.  Todmgt(m{k);  and  by 
Lord  Broi^ham  in  the  ease  of  Ex  parte  Jhge  {I). 

[[The  in«feenial  management  of  a  charity  has  been  heU  to  be 
the  exclusive  subject  of  visitatorial  jurisdiction,  but  under  a 
trust  as  to  the  revenue.  Abuse  by  misapplication  will  be  con- 
trolled by  a  court  of  Equity  (m) ;  and  k  has  been  held  that 
vesting  the  legal  estate  c^  a  charity  in  the  governors  does  not 
exclude  them  from  being  visitors,  uxJess  where  they  are  also  to 
reeeive  the  revenues  (n). 

[[In  a  recent  case  it  was  contended  that  the  jurisdiction  of  the 
CkHirt  of  £quity  was  excluded,  because  the  persons  who  were 
to  enjoy  be«iei]icial  interests  were  members  of  the  corporate 
body,  but  the  present  Master  of  the  RoUa  (Lord  Langdale), 
assumed  as  a  matter  of  course  that  he  had  jurisdiction  (o).  In 
anther  case  the  late  Lord  Chancellor  (Lord  Brougham),  drew 
the  following  distinction :  ^^  The  next  question  is,  was  this  a 
beneficial  interest,  or  was  it  a  trust  ?  and  upon  all  the  cir- 
cumatancea  of  the  case,  and  upon  the  whole  of  the  evidence, 
my  opinion  is,  that  it  was  a  trust  only  ( j>)."— Ed.^] 

(A)  [2  Vetey,  328.]  where,  as  m  Green  v.  llulherford,  the 

(t)  ^  A tk:.  675,1  duties  of  corporate  bodies  were  en- 

!&)  jX^  infrii!\  forced,  partly  oy  the  visitor  and  partly 

/)  [^  R.  &  M.  596.]  by  the  ordinary  courts  of  justice,  see 

(m)  lEx  parteBerkhampsUad  Free  Att,  Gen,  v.  Crook,  1  Keen,   126. 

Sckoot^  2  V.  &  B.  194.]  The  doctrine  laid  down  in  this  case 

(n)  [Att.  Gen.  y.  Middleton,  2  Vea.  was,  that  if  a  spiritual  duty,  attached 

329.1  to  the  office  of  a  corporator  of  a 

(o)  Att.  Gen.  v.  Smithies,  1  Keen,  charitable  corporation,  be  not  pro- 

290.     In  this  case  some  of  the  cor-  perly  performed,   a  court  of  equity 

porate  funds  were  received  in  trust,  will    not   interfere,   but   application 

fox  payment  of  them  to  certain  poor  should  be  made  to  the  visitor  or  the 

persons  who  were  themselves  mem-  proper  spiritiial  authorities  ( Ho^al 

hen  of  the  corporation. — £n.1  ^  St.  Mary  MagiialeM).    Ex  parte 

( p)    [Att.  Gen.  v.  Archbishop  of  Berkhampstead  Free  School,  2  V.  & 

Canterlntry,  2  R.  &  M.  467.  In  Qnses  B.  137  (1813).— Ed.J 
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pu^nl  T'  8-  T.,  6  Geo.  2,  Beniley  v.  The  Bishop  of  Ely  {g).  In  pro- 
Power,  oiher.  hibitioii,  Df.  Bcntley,  the  plaintiff,  declared,  that  King  Henry 
be'*probi-^'  the  Eighth,  on  the  nineteenth  of  December,  in  the  thirteenth 
biied.  yg^  Qf  jjjg  reign,  founded  Trinity  College  in  Cambridge;  and 

that  Queen  Elizabeth  made  a  body  of  statutes,  the  fortieth 
whereof  is  entitled  De  magistri  si  res  exigat  amotione,  and  speak- 
ing of  the  Bishop  of  Ely,  there  are  the  words  eorrigaty  puniat^ 
expellat;  that  he  was  cited  to  appear  before  the  bishop  as  special 
visitor  appointed  by  the  said  fortieth  statute  of  Elizabeth,  to 
answer  to  sixty-four  articles,  which  are  insisted  upon  as  vio- 
lations of  the  statutes,  some  of  which  are  long  before  the  last 
act  of  grace,  and  others  of  them  are  for  setting  the  college  seal 
in  conjunction  with  the  fellows.  The  bishop  for  aconsultatioD 
sets  out  a  former  statute  of  Edward  the  Sixth,  in  these  words, 
visitator  episcopus  Eliensis  sit;  and  avers  that  he  is  visitor 
general,  and  as  such  had  a  right  to  proceed  upon  the  artides. 
And  on  demurrer,  after  several  arguments,  these  points  were 
ruled: 

First,  that  though  several  of  the  facts  charged  appear  to  be 
before  the  act  of  grace,  yet  they  are  not  pardoned  by  the  sta- 
tute, but  are  still  inquirable  by  the  visitor.  There  are  two 
sorts  of  corporations,  one  for  public  government,  the  other  for 
private  charities.  The  former  of  these  are  governed  by  the 
common  law,  but  the  latter  is  the  creature  of  the  founder,  and 
[  462  ]  governed  by  his  private  laws.  Not  that  the  particular  persons 
are  exempted  from  the  common  law,  but  the  body  in  general  is; 
and  as  these  are  private  laws,  they  are  in  the  nature  of  trusts, 
and  the  breach  of  them  is  no  crime  cognizable  by  the  common 
law.  The  king's  power  of  pardoning  ariseth  from  his  having 
the  executive  power  in  him,  and  though  in  this  case  the  king 
is  founder,  yet  the  breach  of  his  private  statutes  are  not  crimes 
against  the  crown.  The  crimes  pardoned  are  such  as  are 
•  against  the  public  laws  and  statutes  of  the  realm,  whereas 
these  are  in  the  nature  of  domestic  rules  for  the  better  orderii^ 
of  a  private  family. 

Secondly,  that  though  several  of  the  crimes  imputed  to  him, 
for  violations  of  the  statutes  of  the  college,  appear  to  have  been 
done  by  him  in  conjunction  with  others,  yet  tnat  is  no  reason 
to  exclude  the  inquiry  of  the  visitor.  If  a  whole  body  join  to- 
gether in  doing  an  unlawful  act,  they  are  severally  punishable 
in  their  natural  capacity. 

Thirdly,  that  by  the  statute  of  Edward  the  Sixth,  the  Bishop 
of  Ely  and  his  successors  are  appointed  general  visitors;  it 
being  Episcopus  Eliensis  without  any  Christian  name,  which 
shall  extend  to  the  bishop  and  his  successors  without  the  words 
for  the  time  being. 

Fourthly,  that  though  the  three  former  determinations  are 
in  favour  of  the  suit  b^ow,  yet  the  prohibition  ought  to  stand: 
because  the  bishop  hath  not  cited  the  doctor  upon  tfie  foot  of 

(?)  Str.  912. 


his  general  visitatorial  power,  but  as  a  special  visitor  appointed 
by  tne  fortieth  statute  of  Elizabeth,  which  the  court  said  he 
was  not.  For  being  before  appointed  general  visitor,  there 
remained  no  further  power  in  the  crown  with  regard  to  en- 
larging the  visitatorial  power.  They  said  it  was  a  question 
they  would  not  determine,  whether  when  the  crown  has  given 
statutes  and  appointed  a  visitor,  the  successor  can  any  way 
alter  or  annul  the  former  statutes ;  the  practice  indeed  has  been 
otherwise,  but  it  hath  never  been  determined  to  be  ^ood.  For 
this  last  reason,  they  were  all  of  opinion  that  the  prohibition 
ou^ht  to  stand. 

Note,  upon  a  writ  of  error  in  parliament  this  judgment  was 
reversed,  and  the  lords  went  into  the  consideration  of  the 
several  articles,  and  as  to  some  granted  a  prohibition,  and  as  to 
others  a  consultation. 

E.,  1  Geo.  2,    The  King  v.  The  Bishop  of  Chester  {r)*  csm  where 
Mandamus  directed  to  the  bishop  as  warden  of  Manchester  l/^JJJ^*® 
College,  to  admit  a  chaplain.     The  bishop  returns,  that  by  the  JT^'yiJJJJ^*** 
royal  foundation  he  is  appointed  visitor.    And  upon  argument   .  ^^^^  \ 
it  was  objected,  that  though  a  mandamus  will  not  lie  where   I-  ^^^^  -I 
there  is  a  visitor  free  from  any  objection,  yet  here  the  two 
of&ces  being  in  the  same  person,  he  cannot  visit  himself;  and 
no  case  can  be  shown  where  the  fotmder  hath  once  granted 
the  whole  out  of  him,  and  on  such  a  temporary  suspension  it 
hath  resulted  back.    And  by  the  court :  It  is  plain  ne  cannot 
visit  now,  because  his  power  is  suspended,  and  these  are  powers 
that  may  cease  and  revive  without  inconvenience,  since  tnere  is 
this  court  to  resort  to.     In  a  lay  corporation,  the  founder  and 
his  heirs  are  visitors ;  in  a  spiritual  corporation,  the  jurisdiction 
is  here  unless  there  be  an  express  visitor  appointed :  the  ground 
of  our  interposing  in  this  case  is,  that  at  present  there  is  no 
other  visitatorial  power  in  being.     And  a  peremptory  man- 
damus was  granted. 

Per  BuUer,  J. — A  visitor  cannot  be  a  judge  in  his  own  cause, 
unless  that  power  be  expressly  given  him.  A  founder,  indeed, 
may  make  him  so,  but  such  an  authority  is  not  to  be  implied ; 
he  cannot  visit  himself  («).  This  doctrine  is'also  recognized  in 
the  preamble  to  the  2  Geo.  2,  c.  29.  [^But  the  possession  of  a 
bare  legal  interest  in  a  charitable  estate  is  not  a  disqualification 
for  the  oflSce  (^),  it  must  be  a  beneficial  interest. — Ed.]] 

Afterwards  an  act  of  parliament  was  made,  S  Geo.  2,  c.  29, 
empowering  the  king  to  visit  the  collegiate  church  of  Man- 
chester(?/),  during  such  time  as  the  wardenship  of  the  said  church 
is   or  shall   be  held   in   commendam  with  the  bishopric   of 

(r)  Str.  797.  before  Lord  Chief  Justice  King,  Lord 

(*)  2  T.  Rep.  338.  Chief  Justice  Eyre,  and  Chief  Baron 

\t)  [Att.  Gen,  v.  Middleton,  2  Ves.  Gilbert,  for  the  power  of  the  crown 

sen.  328.  to  appoint  a  oommisBion  to  yisit  go- 

(u)  See  the  case  of  Eden  v.  Foster^  vemors  of  a  school  of  royal  founda- 

2  P.  Wms.  325,  aigued  before  Lord  tion  {Free  School  of  Birmingham.)^ 

Chancellor   Macclesfield^  aSterwarda 
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Ckester«  [[For  the  case  of  the  Free  Grawnar  School  9k  Uu- 
chester^  see  &CbOOl0« — £x».3 
Whereat  i.  H.,  30  Geo^  2,  The  Master  amd  serdar  Fdhios  •f  Si. 
whether  a  JokfiLS  CoUsge  iu  Cambridge  v.  Tht  Meverend  ThomoB  Todr' 
yrsh^?(!rnot,  ^^9  clerk  (x).  It  was  moved  in  behalf  of  the  water  and 
Coam°f  *  '  senior  fellows  of  the  said  coUege  for  a  prohiUtiofti  to  proUhk 
determine  the  the  Bishop  of  Ely  frooi  proceedifi^  as  auppoaed  visitor  of  the 
(^>»>«.  ^^  college^  &m  an  appeal  proaoled  by  the  said  hku  Todiagtw 
for  their  Aot  electing  hin  feUow. 

The  si^estion  stated^  that  the  Biihop  ef  Elgr  far  ths  te 
being  is  not  visitor  of  the  said  college,  as  to  elections  into  fel- 
lowships or  other  offices  in  the  said  cc4Iege>  nor  hath  any  visi- 
tatorial power  or  jurisdicdoa  whateoever  over  the  vaster  aid 
feUows  of  the  said  collie  or  any  of  then  in  ikai  itspoet: 

That  by  an  indenture  tripartite,  made  the  t«e>lj|  mifatli 
day  of  October,  in  the  twenty-second  year  of  ^  roga  of 
[  464  ]  Kine  Henry  the  Eighth^  between  Sir  Anthony  Filahabert, 
knight,  then  one  of  the  kkig's  justioss  of  hie  Conmun,  Pktti 
and  John  Keton,  doctor  in  divinity,  and  canon  of  the  eatlednl 
church  of  Salisbury,  on  one  part ;  the  chapter  of  Somkhwdi,  ob 
the  sec<md  part ;  and  the  then  master,  feUows  aixl  sdiolars  d 
the  coUege  <^St«  J  ohn»  aforesaid,  on  th»  third  part ;  it  waseo- 
veoaated  and  s^eed  between  the  said  parties,  for  theiBi»  ther 
heirs,  and  successors  for  ever,  in  form  following :  that  is  to  say>-^ 
That  the  said  master,  fellows  and  scholars  of  St.  Johis 
alitfesaid  had  granted  foe  th^n  and  their  successois  for  erer, 
unto  the  said  0r«  Keton,  that  he  for  hittself>  at  the  noniaitioB 
and  apnointment  as  thereafter  shouU  be  expressed^  should  haw 
two  fellows  and  two  scholars  founded  and  sustained  at  the  oo^ 
(mly  of  the  said  master,  fellows  and  scholars  within  Aie  odhge 
of  St  John  aforesaid,  there  to  contntiie  for  erer  of  his  foim- 
daticm,  over  and  above  other  fellows  and  scholars  thefe  founded 
or  thereafter  to  be  founded  by  the  foundress  oS  Ae  said  coUese 
or  any  other  person  that  then  had  given,  or  thereafter  sho\u<l 
give  lands  or  goods  to  such  pnvpose  ot  intent : 

That  the  said  aiasler,  li^ows  and  scholars  oS  the  said  eollcge 
thereby  covenanted  and  granted  unto  the  said  Sir  Anthony 
Fitzlierbert,  Dr.  Keton,  and  to  the  said  chapter,  and  to  their 
heirs  and  successors^  that  the  said  fellows  and  scholarss  of  tk 
foundation  of  the  said  Dr*  Keton,  should  have  and  enjoy  ail 
manner  of  profits^  as  well  meat,  drink  and  wages,  as  all  other 
commodities,  easements  and  liberties,  like  and  in  as  laife 
manner  as  other  fellows  and  scholars  of  the  same  college  (hj 
the  foundress's  foundation  of  the  same  college)  then  had,  or  in 
time  then  coming  should  have»  in  any  manner  of  wise,  at  the 
proper  costs  and  charges  of  the  same  master,  follows  and 
sehohups  of  the  college  of  St  John  aforesaid^  and  their  succe^ 
sera  for  ever? 

(x)  [2  Rujih.  Hift.  Con.  824^-332.1 


Tkat  the  same  master^  fellows  and  sclu^a  by  the  said  in-  %oi^' 
denture  covenanted  and  granted  unto  the  said  Sir  Anthony  ^^^^^ 
Fitzherb^t»  Dr.  Keton,  ami  chapter  of  Southwell^  and  ta  their  wbois  vui- 
heirs  and  successors,  that  the  same  two  fellows  of  the  Coujor  JJ[i,^b*i*Jy 
dation  of  the  said  Dr.  Keton,  should  receive  of  the  said  master,  the  Qoeca's 
fellows  and  scholars  and  their  successors  every  year  IL  6s.  8d*  ^^"'^* 


over  and  above  the  wages  limited  to  other  fellows  of  the  foun^ 
dress  s  feiUBdation  i  that  is  to  say,,  to  either  of  them  13s.  4id^  at 
the  feasts  of  Easter  and  St.  Michael  yearly,  by  even  portions  : 

That  the  said  master,  fellows  and  scholars  thereby  cove-  [  465  ] 
nanted  and  panted,  for  them  and  their  successors^  unto  the 
said  Sir  Anthony  Fitxherhert  and  Du  Kelon,  and  the  longer 
livef  of  them^  that  they  from  thenceforth  should  have  the  nomi- 
nation and  electioa  of  the  said  fellows  and  scholars  during 
thieir  lives  natural;  and  after  the  decease  of  the  said  Sir 
Anthony  and  Dr.  Keton>  then  the  said  fellows  and  scholars 
should  be  at  the-  nomination  and  election  of  the  said  master, 
fellows  and  scholars  of  the  college  of  St.  John  aforesaid,,  and 
of  their  successors  fer  ever,  after  and  according;  to  such  cHrdi- 
nance  and  writing  as  the  said  Dr.  Keton  should  thereof  make 
and  declare  by  his  last  will  or  otherwise : 

Provided  always,  that  the  said  fellows  and  scholars  should 
be  elected  and  chosen  of  those  persons  that  be  or  had  been 
choristers  of  the  chapter  of  Southwell  aforesaid,  if  any  such 
able  persons  in  manners  and  learning  could  be  found  in  South- 
well aforesaid ;  and  in  default  of  such  persons  there,,  then  of 
such  persons  as  had  been  choristers  of  the  said  chapter  of 
Southwell,  which  p^sons  should  be  then  inhabitant  or  aoiding 
in  the  said  university  of  Cambridge :  and  if  none  such  should 
be  found  able  in  the  university  aforesaid,  then  the  same  fel- 
lows and  scholars  to  be  elected  and  chosen  of  such  persons  as 
sbmild  be  most  singular  in  manners  and  learning,  of  what 
country  soever  they  should  be,  that  should  be  then  abiding  in 
the  same  university : 

That  the  said  master,  fellows  and  scholars  covenanted  and 

f  ranted  by  the  said  indenture,  unto  the  said  Sir  Anthonv 
itzherbert  and  Dr.  Keton,  and  to  die  said  chapter,  their 
heirs  and  successors,  that  when  the  said  two  fellowships  and 
scholarships,  or  any  of  them,  should  be  vacant,  then  imme- 
diately at  the  then  next  time  of  election  of  fellows  or  scholars 
of  the  said  college  limited  by  the  statutes  of  the  college  of 
St»  John  aforesaid,  other  fellow  or  fellows,  scholar  or  scholars^ 
as  the  case  should  require,  should  be  elected,  named  and  chosen 
by  the  said  master,  fellows  and  scholars,  according  to  these 
covenants  and  agreements,  and  according  to  such  ordinances 
or  will  as  the  said  Dr.  Keton  should  thereof  make  and  de- 
clare: 

That  it  was  covenanted  and  i^eed  by  the  said  indenture, 
that  the  said  master,  fellows  and  scholars  of  St  John  afore- 
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said,  and  also  the  fellows  and  scholars  of  the  foundation  of  the 
said  Dr.  Keton,  at  the  time  of  their  admission,  should  be  sworn 
to  observe  and  keep  the  statutes  and  ordinances  that  then  were 
made,  or  thereafter  should  be  made,  by  the  said  Dr.  Keton, 
for  the  foundation  of  the  said  fellows  and  scholars ;  so  that  the 
said  statutes  should  be  conformable  with  the  statutes  of  the 
foundress  of  the  said  college: 

For  the  which  all  and  singular  the  premisses  well  and  truly 
to  be  observed  and  kept  by  the  said  master,  fellows  and  scho- 
lars and  their  successors,  in  manner  and  form  as  is  aforesaid, 
that  is  to  say,  as  well  for  the  elections  and  admissions  of  the 
said  fellows  and  scholars,  and  for  their  finding,  and  for  wages 
yearly  to  be  paid  to  the  same,  with  all  other  liberties,  commo- 
dities and  profits  likewise  pertaining  unto  them,  as  for  all  other 
covenants  and  agreements,  with  all  and  singular  the  premisses, 
according  to  the  ordinance  above  rehearsed ;  the  said  Dr.  K^ 
ton  had  contented,  given  and  paid,  to  the  said  master,  fellows 
and  scholars,  in  money,  plate  and  jewels,  to  the  value  of  400/.: 

That  it  was  covenanted  and  agreed  by  the  said  indenture 
between  the  said  parties,  for  them  and  their  successors,  that  if 
the  said  master,  fellows  and  scholars  and  their  successors 
should  fail  in  taking,  admitting  or  receiving  of  the  said  fellows 
and  scholars,  in  any  time  of  election  next  afler  the  avoidance, 
and  they  should  not  be  chosen  nor  admitted  into  the  said 
college  according  to  the  ordinances  and  agreements  above 
rehearsed,  or  should  not  have  and  enjoy  their  full  commodities 
and  profits  as  is  aforesaid;  that  then  the  aforesaid  master, 
fellows  and  scholars  and  their  successors  should  forfeit  as  well 
to  the  said  Sir  Anthony  Fitzherbert  and  Dr.  Keton,  as  to  the 
chapter  of  Southwell,  and  to  their  heirs  and  successors,  in  the 
name  of  a  penalty  or  pain,  for  every  default  made  or  no  due 
election  of  the  said  fellows  and  scholars  or  any  of  them,  90^* 
for  every  month  that  it  should  happen  the  said  fellows  and 
scholars  not  to  be  chosen  nor  admitted  into  the  said  college  as 
is  aforesaid,  or  restrained  of  any  profits,  commodities  or  ease- 
ments as  is  aforesaid ;  and  that  then  it  should  be  lawful  as  well 
to  the  said  Sir  Anthony  Fitzherbert  and  Dr.  Keton  for  their 
part,  as  to  the  said  chapter  of  Southwell,  and  their  heirs  and 
successors  for  their  part,  into  the  manors  of  Marflete  and  Myl- 
lington  in  the  county  of  York,  and  into  the  manor  of  Little 
Markham  in  the  county  of  Nottingham,  to  enter  and  distrain 
for  the  same  20*.  and  the  arrears  of  the  same,  for  every  time 
or  times  of  forfeiture ;  and  the  distress  to  withhold  until  the 
said  20s.  with  the  arrearages  of  the  same,  should  be  to  then 
well  and  truly  satisfied,  contented  and  paid : 
[  467  ]  That  the  said  Dr.  Keton  did  not  at  any  time,  by  his  last 
will  or  otherwise,  make  or  declare  any  statute  or  ordinance, 
other  than  what  was  contained  in  the  said  above  recited  inden- 
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ture,  of  or  concerning  the  said  fellowships  called  Southwell    ^^qou^' 
fellowships^  or  of  or  concerning  either  of  them.  ^ 

The  suggestion  also  stated,  that  an  appeal  had  been  made  who  u  ym. 
to  the  bishop  as  visitor  of  the  college  by  the  said  Thomas  {Jf;,^*,^'" 
TodingtoUy  complaining  that  the  said  master  and  senior  fel-  the^Qveeo^i 

lows  had  unduly  elected  William  Craven,  clerk,  into  one  of  ^^!^ 

the  Southwell  fellowships  founded  by  the  said  Dr.  Keton,  and 
had  refused  to  elect  him  into  the  said  fellowship,  notwith- 
standing he  had  been  a  chorister  of  Southwell,  and  was  other- 
wise duly  qualified  according  to  the  indenture  of  foundation ; 
and  that  they  had  been  served  with  the  bishop's  citation  and 
process  upon  the  said  appeal ;  and  therefore  they  prayed  a 
prohibition. 

Upon  showing  cause^  the  statutes  givei;!  to  the  college  in  the 
time  of  Queen  Elizabeth,  and  by  which  the  college  hath  ever 
since  been  governed^  were  laid  before  the  court;  and  also  Dr. 
Keton's  indenture* 

During  the  argument,  the  council  for  the  college  having 
insisted  much  upon  their  being  permitted  to  declare  in  prohi- 
bition ;  the  court,  for  saving  expense  to  the  parties,  and  in 
order  that  the  matter  might  1^  fully  heard  and  yet  determined 
in  a  summary  way  upon  motion,  directed  that  Bishop  Fisher*s 
statutes,  by  which  the  college  was  governed  before  the  making 
the  statutes  of  Elizabeth,  should  also  be  laid  before  the  court ; 
as  these  statutes  might  give  some  light  to  the  construction  of 
Dr.  Keton's  indenture,  which  was  made  during  the  time  these 
statutes  were  in  force ;  which  was  done  accordingly :  so  that 
this  case  should  be  determined  upon  the  whole  of  me  evidence 
which  either  party  could  lay  before  the  court. 

The  counsel  who  showed  cause  against  the  prohibition, 
made  three  questions:  1.  Whether  the  bishop  is  general 
visitor  of  the  college,  as  to  the  election  of  fellows.  2.  Whe- 
ther there  is  any  thing  in  this  particular  fellowship,  which  will 
exempt  it  from  his  visitation ;  being  as  it  is  an  ingrafted  or 
annexed  foundation.  3.  Whether  the  power  of  distress  is  not 
the  only  remedy  ;  or,  in  other  words,  whether  (notwithstand- 
ing) the  bishop's  power  doth  not  still  subsist. 

As  to  the  first  they  aimied,  that  the  college  was  founded 
in  the  second  year  of  Henry  VIII.,  from  a  priory  collegiate, 
belonging  to  the  Bishop  of  Ely ;  of  which  the  bishop  was 
visitor :  by  law  (by  Holt  chief  justice)  he  is  so ;  therefore  he  [  468  ] 
did  still  remain  so.  The  Bishop  of  Ely  was  visitor  under  Dr. 
Fisher's  statutes  ;  and  the  said  Dr.  Fisher  reserved  a  power  of 
altering,  interpreting,  or  giving  new  statutes  ;  yet  the  power  of 
coercion  is  wholly  left  to  the  Bishop  of  Ely,  and  he  has  the 
whole  executive  power  in  him.  The  statute  De  Vidtatore 
makes  him  visitor :  Episcopo  Eliensi  cammendamiu.  No  set 
form  of  Words  is  necessary  to  appoint  a  visitor.  And  if  he  is 
visitor,  all  other  powers  are  incident  to  his  office.    And  th^ 
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St.  john*i  words  of  the  said  statute  show  lite  extent  of  his  aathority,  iten 
%/*  he  visits  ex  officio.  And  no  objection  can  arise  upon  it,  bnt 
^^^fy^!^  he  may  visit.  There  is  a  clause  in  one  tjf  the  statutes  of  Eli- 
tor,  deier-**^  zabcth,  which  fixes  the  expense  of  his  visitation ;  which  shows, 
Si"Qoeen^  that  hc  was  before  in  possession  of  this  power.  When  Dr. 
^^^"-  Keton's  foundation  was  made,  the  college  was  governed  bj 
Fisher's  statutes.  Dr.  Keton  reserved  a  power  to  himself  to 
make  statutes  touching  his  own  feHows:  he  made  none:  if  he 
had,  they  were  to  be  conformable  to  the  s^tatutes  of  the  col- 
lege :  as  tie  made  none,  and  his  fellows  were  by  ihe  indertare 
to  Tbe  paid  out  of  the  revenue  of  the  college,  and  were  to  have 
the  same  power  and  right  as  foundation  fellows,  and  were  to 
obey  the  same  statutes ;  by  this  means  Dr.  Keton  made  then 
subject  to  the  same  statutes  and  the  same  visitor.  Dr.  Keton 
reserved  no  power  to  his  heirs  to  give  statutes.  By  fte  inden- 
ture, the  right  of  election  is  given  to  the  master.  Mows  anJ 
scholars ;  but  Dr.  Keton's  fellows  usually  have  been,  as  Ae 
pest  are,  elected  by  the  master  and  fellows  only.  The  statutes 
of  Elizabeth  are  still  more  plain :  they  recognize  him  bynainc 
to  be  visitor :  he  is  expressly  so  appointed :  the  power  must  be 
somewhere :  and  nobody  else  ever  claimed  it:  the  exercise  of 
it  is  an  evidence  of  the  right,  and  implies  a  grant  cf  it.  For 
which  purpose  was  cited  the  case  of  Dr,  Martin  v.  Jfc 
Archbishop  cf  i2anterbttTy  as  visitor  of  Merton  CoBege  in 
Oxford,  T.,  11  &  12  Geo.  2.  This  was  the  case  of  a  private 
fellowship :  it  was  contended  by  Dr.  Martin,  that  flie  Bishop 
of  Winchester  was  visitor:  the  other  side  showed,  dtat  4e 
archbishop  had  exercised  this  power,  but  the  Bishop  of  Win- 
chester never  had :  an  objection  was  taken,  Aiat  as  die  esse 
was  doubtfiil,  a  prohibition  was  proper :  by  the  court,  the  long 
nsage  will  not  give  a  right,  yet  it  is  a  strong  evidence  of  it; 
and  a  prohibition  vrsB  denied. 
[  469  ]  Upon  the  second  question  it  was  argued,  that  different  visi- 
tors of  different  foundations  would  be  productive  of  great  con- 
iusion  and  perpetual  disputes ;  that  half  of  the  fellows  of  Ac 
college  are  ingrafted,  yet  all  take  the  same  oadi,  and  are  all  to 
be  governed  by  Queen  Elizabeth^s  statutes ;  there  is  no  ex- 
emption in  those  statutes,  and  Dr.  Keton's  foundation  ^^ 
made  long  before,  and  they  all  swear  to  obey  the  statutes  d 
Elizabeth. 

As  to  the  third  question:  by  the  indenture  the  college  affw* 
these  fellows  shall  have  the  same  rights  as  found^etion  tSxs^ 
had ;  an  appeal  to  the  visitor  was  one  of  those  rights,  and  ik 
law  has  great  respect  to  rights^;  the  penalty  or  forfeiture  does 
not  lessen  the  right,  they  were  two  independent  things;  it  is 
inadequate,  it  cannot  take  away  the  antecedent  ri^  en  a  tliirl 
person ;  &e  candiflsCte  has  one  right,  and  the  biSiop  antftheti 
and  ^e  chapter  df  Southwell  anonier ;  the  two  first  are  reiae- 
dii&,'fhe  last  is  a  right  to  ptinii^;'die  penahgr  gWes  no  icfiefto 


the  candMate,  but  if  it  did,  ^liere  a  party  haeth  several  renedies,    st.  Joiih^b 
lie  may  take  which  he  fiieases.    Distress  was  originally  apj*-     ^^ 
cable  to  rent,  yet  if  it  was  recovered  by  ac^km,  the  rent  nofr-    Tooifftm. 
^withstanj^  must  be  ptad ;  though  a  penalty  be  given,  yet  t^  ]!S^deiJ?^' 
specific  remedy  is  «ot  lost  IS^oSeen^i 

In  support  of  the  rale  fiir  a  prohibition  it  was  argoed,  tJtc  coom. 

power  (rf  a  visitor  is  aibitrary,  and  yet  conclusive  in  the  first 

instance.    All  fiindatory  rights  arise  from  the  property  of  the 

donor.    A  founder  has  tl^  fiominaftion  of  his  visitor;  and 

iinless  he  dispose  of  this  power,  it  remains  to  his  heire ;  aa»d  if 

he  -die  wilfaoat  heirs^  it  ffoec  to  the  crown.    It  is  setded,  that 

a  founder^  or  his  heirs  (if  he  does  it  not),  may  inake  a  visitor ; 

may  give  him  partial  -or  ^neral  powers ;  if  partial  ones,  amd 

he  exceeds  them,  that  excess  beoemes  a  nullity,  and  lets  in  the 

law ;  and  this  court,  whedier  (bc^  can  give  relief  or  not,  will 

see  that  tiiese  jurisdictions  keep  within  their  bounds,  and  wiH 

grant  a  prohibition  whore  there  is  such  excess  of  power,  as 

well  as  where  there  is  no  power  at  all. 

If  Dr.  ICeton  made  no  visitor,  the  power  remstins  in  his  heir; 
and  if  no  heir,  it  is  in  the  crown.  Where  there  is  a  probability 
of  doubt,  whether  the  party  to  be  prohibited  is  doing  right  or 
not,  the  court  always  gives  him  liberty  to  declare  in  prohibition, 
otherwise  the  par(y  would  be  without  remedy. 

2  P.  Wms.  dS5,  was  cited  to  show,  that  a  visitatorial  power 
is  not  by  implication  to  be  inferred.  It  must  depend  upon  a 
direct  appoiilCment. 

The  arguments  drawn  tfirom  the  Word  visitor  are  not  con*-  [  470  ] 
dunve ;  for  the  word  is  ndt  used  witfi  any  demgnation  of  the 
power.  A  man  may  make  an  executor  to  execute  one  part  of 
his  win,  and  another  eiEecntor  for  another  part  So  a  visitor 
for  a  particular  purpose,  cannot  (because  he  is  so)  be  a  general 
visitor. 

We  wlmit  the  bishop  visitor  for  some  purposes,  but  not  a 
genend  visitor.  He  is  limited  by  tfte  statutes,  in  the  time,  the 
objects,  the  manner  and  form  of  his  visitation. 

It  is  objected  that  the  words  sit  irisitatar,  in  'Dr.  Sentley^ 
CfOe,  w^e  held  sufficient  to  make  the  Bishop  of  Ely  general 
visitor.  But  that  was  not  tlie  ground  of  ^e  judgment.  Lord 
Raymond  considered  in  that  case  what  the  crown  had  in  view, 
that  they  meant  to  make  a  general  visitor  over  all  persons  and 
all  things ;  <there  was  no  reservation  in  the  crown  to  make  new 
statutes,  as  there  is  in  this  case ;  and  the  great  doubt  was, 'Whe- 
ther the  crown  should  take  the  right  vested  in  the  bishop  out 
of  him ;  and  if  Queen  Elizabeth's  statutes  had  not  been  ac^ 
cepted,  the  crown  should  not  have  resumed  thiA  power. 

The  power  given  by  the  statutes  of  this  ^eoNere  to  the  vicfr* 
chancellor  in  certain  cases,  and  to  ^  mastersof  Trinity,  King's, 
and  Christ's  coUeges,  are  inconsistent  with  a  general  visitor. 
Qaem  EliBUbdth  i^serves  to  hersetf  the  power  of  ^^hring  oiew^ 
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st.Jokm'M    and  of  intei*preting  these  statutes;  and  interdicts  therein  the 
coUye     bishop  or  vice-chancellor.     By  the  statutes  the  bishop  must  be 

\i^^i^vfai'-  ^^^^^  ^"»  ^^^  ^^  '^  limited  within  fifteen  days.    A  single  per- 

tor.^deter'.      SOU  cannot  Call  him  to  visit     Dr.  Keton's  foundation  being 

IhlTQueen^i    antecedent  to  Queen  Elizabeth's  statutes,  and  Bishop  Fisher's 

^^^'         statutes  being  those  which  the  college  was  governed  by  at  that 

time,  Queen  Elizabeth  could  not  make  his  foundation  subject 

to  the  Bishop  of  Ely's  visitatorial  power.     Trinity  Hall  hath 

the  same  statutes  as  Catus  College,  and  yet  they  have  not  the 

same  visitor. 

The  case  of  Green  v.  Rutherforth  is  here  not  applicable. 
That  was  a  mere  trust,  and  therefore  the  bishop  could  have 
nothing  to  do  with  it.  Lord  Hardwicke  could  only  determine 
upon  tne  statutes  in  the  defendant's  plea.  But  all  the  statutes 
being  now  before  the  court,  and  there  appearing  powers  and 
provisions  made  by  them  inconsistent  with  the  bishop's  power 
as  general  visitor,  this  court  will  determine  otherwise. 

The  nomine  poena  is  a  common  law  right,  and  the  visitor 

hath  nothing  to  do  with  it.     A  specific  remedy  is  provided,  and 

to  be  had  elsewhere,  and  not  from  the  Bishop  of  Ely.    By  the 

indenture,  the  power  of  distress  is  given  to  Dr.  Keton,  Fiti- 

[  471  ]  herbert,  and  the  chapter  of  Southwell,  their  heirs  and  successors. 

The  remedy  is  not  inadequate ;  for,  if  followed,  it  will  come  to 
the  same  thing.  The  chapter  of  Southwell  are  only  trustees 
for  Todington ;  and  if  he  is  injured,  he  may  in  equity,  shoving 
his  proprietary  right,  compel  them  to  distrain ;  and  if  he  does, 
the  college  must  ultimately  come  here ;  and  the  right  being 
determined  at  law  for  him,  the  court  will  grant  a  mandamus  to 
admit  him  to  the  fellowship.  And  this  is  the  ground  why  the 
prohibition  should  go,  because  this  court  will  not  sufier  the 
power  of  a  visitor  to  be  exercised  wrongfully. 

By  Lord  Mansfield,  Chief  Justice, — 

''I  was  very  desirous  to  see  if  any  further  light  could  be  had 
in  this  case  from  the  ancient  constitution  of  the  college,  and 
therefore  directed  that  Bishop  Fisher's  statutes  should  be  looked 
into  and  laid  before  the  court. 

''It  was  insisted  upon  in  the  first  argument,  that  the  court 
should  at  least  give  the  plaintiff*  leave  to  declare  in  prohibition* 
that  this  matter  might  receive  a  more  solemn  determination. 
But  I  own  I  had  strong  objections  to  it  then,  and  I  will  nov 
say  a  few  things  upon  that  head  before  I  come  to  the  merits  of 
this  case. 

''  When  the  court  inclines  to  grant  a  motion  for  a  prohibition, 
there  the  defendant  has  a  sort  of  right  to  insist  that  the  plainti^ 
shall  declare  in  prohibition.  But  where  the  opinion  of  the 
court  is  against  granting  a  prohibition,  the  plaintiff  has  no  such 
right  to  insist  upon  declaring  in  prohibition.  We  cannot  com- 
pel the  plaintiff  in  prohibition  to  declare,  but  the  statute  of 
9  &  9  Will.,  ell,  makes  him  liable  to  costs ;  nor  can  we,  for 


the  same  reason,  compel  the  defendant  to  defend  airainst  his    ^- *{pA"'« 

•11  '  *  ^  College 

Will.  T. 

"  Only  consider  what  would  be  the  consequence  ia  such  a  ^^^^^_ 
case  as  this,  if  the  court  was  to  permit  the  plaintiff  to  declare,  tor,  deter- 
It  would  have  many  bad  consequences.    A  fellowship  is  a  {he^Kinr/ 
temporary  support ;  and  sometimes  is  limited  to  a  certain  num-  ^°^^ 
ber  of  years.     Is  the  promoter  (or  fellow)  to  take  upon  himself 
the  expense  of  such  a  suit,  which  may  go  through  all  the  forms 
of  law,  even  to  a  writ  of  error,  only  because  the  plaintiff  asks 
it?    Or  is  the  visitor  to  do  it?    If  neither  of  them  will  do  it, 
the  consequence  will  be  that  every  college  shall  do  as  they 
please,  and  may  do  this  even  in  a  case  where  the  authority  of 
a  visitor  is  well  founded. 

"  Having  said  thus  much  in  a  case  where  the  court  is  against 
the  prohibition,  I  must  add,  that  it  is  much  better  and  more 
convenient  to  all  parties  to  have  this  matter  determined  in  a  [  472  ] 
summary  way. 

^'I  come  now  to  the  merits  of  the  question.  I  must  own  I  am 
confirmed  in  the  same  opinion  I  was  of  when  this  matter  was 
first  stated  to  the  court. 

"  There  are  two  general  questions : — 

"  1.  Whether  the  Bishop  of  Ely  is  visitor  of  this  college,  as 
to  the  election  of  fellows ;  for  that  is  the  point  which  is  put 
and  insisted  upon  in  the  suggestion;  and  the  master  and  senior 
fellows  only  complain. 

"  3.  Suppose  the  bishop  is  such  a  visitor,  and  may  visit  the 
fellows  upon  the  old  foundation,  yet  whether  he  may  exercise 
that  power  upon  Dr.  Keton*s  fellowships,  which  are  ingrafted 
fellowships. 

"  I  will  make  here  some  observations  and  lay  down  some 
general  rules  concerning  this  power  of  a  visitor. 

"  This  power,  though  a  summary  one,  is  certainly  very  con- 
venient for  these  learned  bodies.  It  has  often  been  so  considered 
by  themselves.  It  is  cslled  forum  domesticum.  The  exercise 
of  it  is  in  no  case  more  convenient  than  in  that  of  elections. 
When  the  qualifications  and  proprieties  of  candidates  are  to 
be  determined,  what  confusion  would  be  made  if  these  were  to 
be  determined  at  the  common  law,  and  the  party  who  had  the 
right  were  yet  kept  out  of  the  profits  in  the  mean  time. 

"  But  be  this  power  convenient  or  not,  we  must  take  it  as  it 
is  established  by  law. 

"  When  there  is  a  visitor,  he  is  so  without  appeal ;  as  it  was 
adjudged  in  the  case  o{  Philips  v.  Bury{y). 

"  Having  premised  this,  I  will  mention  some  of  the  rules 
concerning  this  power. 

"  The  law  considers  these  foundations  in  two  lights :  first,  as 

(y)   [That  is  to  say,  visitor  of  a    lieth  an  appeal  from  bis  deprivation ; 
colWe ;  the  words  of  Lord  Holt  are,    if  as  patron^  then  none." — Ed.] 
"  If  ne  be  visitor  as  ordinary,  there 

VOL.  I.  Z  Z 
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they  are  corporations ;  and  in  this  respect  they  are  oreaftures 
of  the  crown's  charter,  governed  by  the  law  of  the  land.  Se- 
condly, as  they  are  eleemosynary,  and  in  this  reelect  they  are 
creatures  of  the  founder*s  bounty,  and  subjeet  to  the  power  of 
visitation. 

"  The  founder  may  delegate  his  visitatorial  power  eiAer  gene- 
rally or  specially.  He  may  do  this  either  by  general  words, « 
he  may  prescribe  a  mode  for  the  exercise  <^  any  part  (tf  tUs 
power.  But  if  a  mode  of  visitation  is  prescribed  in  any  par* 
ticular  case,  that  will  not  take  away  the  general  powers  inci- 
dental to  the  (^ce  of  a  visitor ;  of  which  powers  mat  ef  deter- 
mining concerning  elections  hath  been  held  to  be  one.  Sii 
visitator  has  been  held  a  sufficient  appointment,  and  tb  pve 
[  ^'^S  ]  all  powers  incidental  to  the  office.  No  set  fona  of  words  is 
necessary.  You  must  look  into  the  whole  tenoor  «f  the  sii- 
tutes  to  see  whether  the  power  be  given  or  intended  to  be  giieik 

''When  the  statutes  in  question  were  made,  visitatorid  pow 
was  not  so  well  understood  as  it  has  been  sine^  and  is  at  dib 
day. 

''A  founder  may  split  this  power  into  a  number  of  slulules  far 
particular  cases,  and  yet  the  court  may  consider  upon  <1k  wbole 
who  is  generd  visitor. 

''  In  me  case  of  Clare  HaU^  in  Cambridge,  AttcmtOf'OmKd 
V.  Talbot^  H.,  1747,  Lord  Hardwidce  argued,  that  there  w 
a  general  visitor.  One  of  the  statutes  directed^  that  the  chtt- 
ceTlor  of  the  university  should  visit  yearly,  if  any  thing  wtnted 
to  be  corrected.  A  second  statute  gave  him  power  to  interprK 
the  statutes.  A  third  statute  reserved  to  the  Coimtess  of  Cbre 
a  power  to  give  new  statutes,  but  expressly  excluded  her  heir 
fi:om  doing  so ;  and  there  were  no  general  wvMnda  appointing 
the  chancellor  to  be  visitor.  But  as  the  heir  waa  exprenl| 
excluded  from  giving  new  statutes,  and  (he  chancellor  of  the 
university  had  power  to  interpret  and  to  visit,  although  not 
expressly  appointed  visitor,  yet  Lord  Hardwicke  held  he  wis 
a  general  visitor. 

''I  take  this  to  be  clear,  that  a  founder  inav  appoint  a  vieito: 
with  general  power,  and  yet  except  particular  powers  in  ptf' 
ticular  cases. 

^' These  being  the  g^ieral  rules  relating  to  visitatorial  power* 
I  will  now  consider  this  case  upon  the  statutes  themselves. 

*'The  present  constitution  of  the  college  must  be  tdcen  ssi^ 
stands  upon  the  statutes  of  Elizabeth.  The  oM  statutes  or  oU 
constitution  are  no  otherwise  material,  dian  as  they  may  sent 
to  give  light  to  the  new  ones,  which  refer  to  them.  As  in  th? 
construction  of  an  act  of  parliament,  an  old  statute  may  gi^ 
light  to  the  construction  of  a  new  one. 

"The  question  is,  whether  upon  these  statutes  the  bishops 
general  visitor  of  the  college,  except  in  special  cases  proviW 
for  in  the  statutes. 


J 


'*  In  tiase  where  a  body  of  statutes  is  given  by  a  founder,  I    ^hA^'* 
doubt  whether  a  visitor  can  give  or  make  new  statutes,  unless         v. 
power  is  given  him  for  that  purpose.  ^I^^!^:^ 

''Where  there  are  no  statutes  to  prohibit  him,  there  are  cases  tor,  dctcr- 
wherein  injunctions  have  been  given  by  a  visitor.     I  observe  Ihi^Kii^V 
this,  because  upon  these  statutes  I  observe  a  jealousy  in  the  ^"'^'' 
founder,  that  tne  riffht  of  giving  statutes  might  not  be  taken   [  474  ] 
from  the  crown  (the  heir  of  the  founder). 

**  The  bishop  was  to  be  visitor,  notJegislator.  He  wms  to  give 
no  new  atatutes.  By  the  statutes  the  l^iislative  power  is  pre- 
served lo  the  crown. 

''  It  bath  been  held  <in  Dr.  Bmtleg'^  owe),  that  where  a  body 
of  statutes  hath  been  idready  given,  the  crown  (though  the 
founder)  cannot  alter  diem  without  the  consent  of  the  college. 

''  Here  the  power  of  making  statutes  is  expressly  reserved  to 
the  crown,  and  is  particularly  guarded*  And  if  the  bishop  acts 
contrary  to  the  statutes,  he  acts  contrary  to  his  authority. 

''  The  provision  made  in  chap.  45,  Dt  modo  procedendi  contra 
magisirumy  wherein  ihe  vice-chanceUor,  the  masters  of  Trinity, 
Christ  8  and  King's  Colleges,  are  to  interpose,  amounts  to  an 
exception  of  the  general  visitatorial  power  in  that  particular 
case.  So  in  other  particular  cases.  But  the  question  is,  whe- 
ther all  the  rest  of  tne  visitatorial  power  is  not  in  the  bishop. 

**  This  depends  upon  three  statutes :  chap.  2.  De  electione 
magistri;  chap*  dO.  De  ambiguis;  and  chap.  51.  De  vUUa- 
tore.  It  is  oboervable  that  chap*  2  refers  to  the  bishop  as  the 
known  visitor  of  the  college,  and  by  words  which  make  him  a 
visitor — md  colhgii  vieitatarem  weniainr:  and  though  tliis  sta- 
tute doth  not  describe  him  by  name  as  visitor,  yet  the  statutes 
treat  him  as  well  known  to  be  the  general  visitor. 

''  By  chap.  60,  De  aimbiguis,  express  authorities,  are  given  to 
the  bishop  as  visitcNr,  to  determine,  interpret,  and  declare  upon 
the  statutes.  This  is  as  large  a  power  as  any  visitor  can  have^ 
he  is  not  to  make  new  statutes,  for  that  is  contrary  to  his  power. 
The  words  in  this  statute,  visUatienem  autem  ht^us  cclUgii 
epiecepe  Eliensi  cmfimendmmuSi  are  most  strong  words  to  make 
him  a  general  visitor. 

♦*  Chap.  51,  De  vigUatere^  gives  him  a  power  to  visit  ex 
offMa;  €€Bteraque  omnia  et  singula  facer e  et  exercere^  accord- 
ing to  the  said  statute. 

**  inTaUfoteoase,  the  visitor  was  to  vfeit  de  anno  in  annum  ; 
ytt  he  was  held  to  be  a  general  visitor. 

**  In  the  case  o(  Exeter  OoHegey  de  guvnquennio  in  quinquen- 
fuum  ;  yet  held  to  be  a  general  visitor.  Such  a  limitation  of 
time  is  not  material.  If  he  is  visitor,  he  has  a  right  to  hear 
complaints  at  any  time :   this  is  incidental  to  his  visitatorial 

*T*isbehig  so,  I  amAe  »ore  confirmed  in  my  opnioii  «f  [  476  ^ 

these  statutes  (if  neAaog  aoMS  upon  Bishop  Fisher's  statutes 
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to  the  contrary),  from  the  case  of  Green  v.  Rutherfortk  The 
first  question  in  that  case  was,  whether  it  did  appear  that  the 
Bishop  of  Ely  was  general  visitor  of  this  college.  These  three 
statutes,  namely,  chap.  2,  50,  and  51,  were  then  pleaded  to  the 
jurisdiction  of  the  court  Lord  Hardwicke  was  of  opinion,  that 
the  Bishop  of  Ely  was  general  visitor.  The  only  diing  which 
he  had  any  doubt  upon  was,  the  injunction  upon  the  master 
not  to  obey  the  bishop  if  he  acted  contrary  to  the  statutes.  But 
this  he  said  was  an  exception  whenever  such  a  case  arises:  as 
in  the  case  of  Manchester  College;  and  when  such  a  case  bp- 
pens,  the  jurisdiction  will  devolve  upon  the  kind's  courts. 

"  I  think  the  old  statutes  and  constitution  of  uie  college  con- 
firm this  opinion.  They  are  as  strons  to  make  the  bishop 
general  visitor ;  except  in  cases  excepted. 
'  '*  The  statute  De  ambiguis  is  in  both.  So  is  the  statute  D« 
visitatore:  but  the  words  at  the  end  of  this  statute,  prater  Awe 
visitationis  modwn  nos  alium  nullum  Eliensi  episcopo  cancedi- 
muSf  are  left  out  of  Queen  Elizabeth's  statutes.  This  seems 
to  have  been  done  purposely  to  avoid  doubt.  Upon  the  con- 
struction of  these  words,  as  they  stand  in  the  old  statutes,  I 
think  they  cannot  bear  the  sense  which  has  been  contended 
for ;  that  is,  that  the  bishop  shall  be  visitor  in  the  special  fom 
prescribed  by  the  statutes,  or  that  they  shall  only  extend  to  Hs 
visitation  as  ordinary.  The  Countess  of  Richmond  was  jea- 
lous thai  the  bishops  of  Ely  might  claim  to  be  founders ;  she 
is  anxious  lest  die  bishop  should  give  new  statutes,  or  set  up 
any  right  to  change  the  old  ones ;  and  therefore  she  dbects  k 
shall  have  no  greater  power  than  he  had  in  other  colleges  where 
he  was  not  founder. 

'*  To  visit  as  ordinary,  and  to  visit  an  eleemosynary  foundatioot 
are  difierent  things ;  and  yet  the  bishops  of  Ely  in  Cambridge, 
and  the  bishops  of  Lincoln  in  Oxford,  had  more  visitorshipsi 
because  they  were  diocesans. 

"  It  has  been  objected  that  this  is  a  proceeding  to  deprivatioD; 
and  therefore  by  the  statute  De  visitatore,  the  bishop  cannot 
visit  unless  he  is  called  in  by  the  master  and  five  of  the  semor 
fellows.  But  this  is  not  a  case  of  deprivation.  The  bishop 
has  power  over  all  the  members  of  the  college.  He  is  only 
to  consider  whether  the  party  is  a  member  of  the  coll^  or 
not,  duly  elected  or  not.  This  is  a  question  upon  a  povef 
which  has  always  been  held  incidental  to  the  visitatorial  power. 

"  It  has  never  been  doubted  in  the  college  but  the  bishop  vas 
the  visitor  of  the  fellows  upon  the  old  foundation.  My  reason 
for  thinking  so  is,  that  notning  has  been  said  at  the  bar  to  die 
contrary.  And  a  case  has  been  cited  of  an  ingrafted  fellowship] 
wherein  an  appeal  was  made  to  the  bishop  (z), 

''This  brings  me  to  the  second  question:  Whether  ingrafted 
fellowships  are  subject  to  the  review  and  sentence  of  ifae  visitor. 

(ar)  Peg  v.  Burtm,  in  1726. 
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This  draws  on  a  question  of  the  greatest  consequence  to  all  the    *^;2Jj'* 
colleges  in  both  universities.     One  cannot  see  the  tenth  part     ^?^ 
of  the  mischief  which  would  arise  to  the  college  if  they  should  ^^^vul, 
succeed  in  this  point;  and  there  is  no  college  which  would  not  tor,  deter. 
be  involved  in  it     In  this  college  there  are  thirty-two  original  llu^o^! 
fellowships,  and  twenty-seven  upon  annexed  foundations*  ^J^^ 

'^I  wanted  to  know  whether  the  form  of  conveyances  of  this 
kind,  before  the  time  of  Queen  Elizabeth,  was  not  by  an  in- 
denture with  a  clause  of  distress,  as  this  of  Dr.  Keton's ;  and 
my  reason  was,  because  I  suspected  it  took  its  original  form  in 
analogy  to  tenure  by  divine  service  not  performed  (a).  If  the 
service  be  certain,  the  donee  had  a  power  of  distress  by  the 
common  law ;  but  if  the  service  was  uncertain,  he  had  no  re- 
medy but  to  complain  to  the  visitor. 

''Such  indentures  as  this  have  been  made  in  many  cases.  I 
have  taken  the  pains  to  inquire  and  be  informed  of  all  the  old 
colleges  both  in  Cambridge  and  Oxford ;  and  find  there  are 
none,  but  where  there  are  some  ingrafted  fellowships  made  by 
indenture  as  this  is.  And  there  never  was  an  instance,  where 
fellowships  are  ingrafted,  that  they  were  not  as  all  the  other 
fellows  of  the  college,  unless  particular  terms  were  given,  and 
unless  a  special  foundation  was  made,  and  a  special  acceptance 
of  it  When  this  is  not  done,  they  are  considered  as  fellows  of 
the  body  at  large. 

"  In  the  case  of  University  College,  T.,  1740.  Upon  an  ap- 
peal to  the  Lord  Chancellor  Hardwicke.  This  college  was 
founded  by  King  Alfred;  William  of  Durham  founded  two 
fellowships,  and  required  that  they  should  be  chosen  de  proxi- 
mis  DunelmuR  partibus  oriundis.  This  came  before  the  chan- 
cellor upon  an  appeal,  on  a  suggestion  that  the  crown  in  right 
of  the  founder  was  visitor;  William  of  Durham  having  ap- 
pointed no  special  visitor  of  his  fellows.  The  objection  was, 
the  fellows  were  not  to  be  chosen  firom  the  county  of  Durham, 
but  out  of  one  of  the  next  adjoining  counties.  The  case  was 
determined  against  the  college,  that  the  crown  was  general 
visitor.  William  of  Durham  having  given  no  special  visitor,  r  477  ] 
these  ingrafted  fellows  are  eo  nomine  to  be  considered  as  fellows 
of  the  college. 

"  The  mode  of  donation  is  the  law  of  it  If  Dr.  Keton  had 
appointed  a  visitor,  and  the  college  had  accepted  his  donation 
upon  those  terms,  his  visitor  would  take  place ;  but  upon  no 
other  terms.  • '  '  1 

"  Dr.  Keton  directs  his  fellows  to  be  feMows  of  St.  John's 
College,  but  upon  his  foundation ;  and  he  contracts  that  they 
shall  have  the  same  privileges  and  rights  as  foundation  fellows 
in  the  college;  and  they  are  so  to  all  intents  and  purposes,  save 
the  proprietary  right ;  they  are  to  be  elected  as  the  other  fel- 
lows of  the  college ;  and  Dr.  Keton  says  nothing  of  their 

(a)  Litt  sect  137^ 
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manner  of  Toting,  their  age^  or  other  qualificatioiis ;  but  these 
are  left  to  be  determined  by  the  old  constitution  of  the  c<dlege; 
and  by  that  old  constitution,  the  master  and  fellows  are  to  elect; 
and  if  they  do  wrong,  the  visitor  is  the  judge ;  nay  fiuther,  they 
are  to  swear  to  observe  the  statutes  of  the  college,  which  then 
were,  or  then  after  should  be  made :  that  is,  to  observe  these 
statutes ;  for  Dr.  Keton  gave  none  himself.  Had  Dr.  Keton 
made  any  statutes  contrary  to  those  of  the  college,  his  fellows 
must  have  obeyed  the  statutes  of  the  coUege;  had  he  appointed 
a  visitor,  it  would  have  been  contrary  to  the  statutes  of  the  col- 
lege. If  there  had  not  been  a  word  more  in  the  deed,  than 
making  them  fellows,  eo  nomine  they  would  have  become  M- 
lows  of  the  body,  and  as  such  subject  to  all  the  statutes  (^the 
college. 

"  This  way  of  reasoning  is  not  new ;  for  my  Lord  Hardwicke, 
in  the  case  of  The  Attamey-General  v.  Talbot^  said  tkat  ibe 
party  was  concluded  by  his  own  information  from  saying  lie 
was  not  a  member  of  the  college,  and  as  such  subject  to  die 
power  of  the  visitor.  So  here,  they  are  members  of  the  col- 
lege, equal  in  power  and  every  thing  else  with  the  fellows  on 
the  foundation.  And  his  lordship,  in  Oreen  v.  Ruikertorth^ 
held  the  same ;  and  said  it  would  be  the  same  as  to  all  new 
donations. 

^'  And  Sir  John  Strange  (who  assisted  the  ehancellor)  was  of 
opinion  in  that  case,  that  new  ingraftments,  unless  particular 
provision  was  made  to  the  contrary,  are  eo  nomine  part  of  the 
old  foundation. 

''An  objection  has  been  taken  here  upon  the  power  of  distress. 
This  objection  would  extend  to  a  great  many  cases  besides  the 
present  Several  foundations  have  been  made  by  indenture  h 
the  same  manner  as  this  is.  Dr.  Fisher's  foundation  in  tins 
[  478  ]  college  was  made  so.  And  the  precedent  being  once  settled, 
it  is  not  wonderful  it  should  be  followed.  They  are  prorisions 
diverso  intuitu.  This  specific,  by  the  power  of  the  visitor,  is 
left  to  the  college.  The  distress,  like  the  ease  of  teirare  by 
divine  service,  is  left  to  the  common  law.  The  distress  is  as 
inadequate  remedy,  the  value  of  money  between  that  time  and 
this  considered ;  and  it  is  not  given  to  the  person  injured,  bot 
to  Dr.  Keton's  heirs,  and  the  chapter  of  Southwell. 

''  The  Bishop  of  Ely  has  a  right,  with  respect  to  die  pro- 

!>rietary  qualification,  to  judge  of  the  election  of  fellows.  And 
or  these  reasons,  I  am  verv  clearly  of  opinion,  there  is  no 
ground  for  a  prohil>ition  in  this  case.  Were  this  matter  to  be 
determined  upon  the  second  question  made,  it  would  kitro- 
duce  the  greatest  inconvenience  and  eonfiislon  amongst  tD 
colleges. 

''If  I  had  doubted,  or  had  inclined  that  a  prohibltioB  sIkwU 
go,  I  would  have  given  the  plaintiff  leave  to  have  declared  in 
prohibition.    But  as  I  have  no  doubt,  I  think  I  ought  not  to 


put  the  promoter  of  tbe  appeal  to  the  expense  of  it ;  both  out 
of  justice  to  the  party,  and  also  for  the  sake  of  the  precedent/* 
Tbe  justices  Denison  and  Foster  were  of  the  same  opinion, 
Mr.  Justice  Wilmot  being  absent.     MS. 

In  the  thirteenth  year  of  King  Henry  the  Fourth  happened  The  Arch- 
the  famous  cause  between  the  Archbishop  of  Canterbury  and  nen^^owVr 
the  chancellor  and  proctors  of  the  University  of  Oxford(ft);  o'vwution. 
which  was  thus :  Archbishop  Arundel  being  in  his  visitation  of 
the  diocese  of  Lincoln,  came  in  bis  way  to  visit  the  University 
of  Oxford,  which  was  then  within  the  limits  of  that  diocese. 
The  university  Insisted  upon  their  exemption  by  papal  autho- 
rity, and  refused  to  submit  to  his  visitation.     The  archbishop 
urged  a  sentence  given  against  them  in  this  same  cause  by  King 
Richard  the  Second ;  but  in  vain.    They  stood  upon  their  ex- 
emption, and  referred  themselves  (in  which  the  archbishop  also 
agreed  with  them)  to  the  king's  judgment.     Their  cause  was 
accordingly  heard  before  the  said  King  Henry  the  Fourth,  and 
sentence  given  for  the  archbishop,  and  his  visitatorial  power 
over  them.    And  this  whole  process  and  sentence,  at  the  arch- 
bishop's petition,  was  ratified  and  enrolled  in  parliament,  to 
prevent  any  future  disputes  upon  that  subject  (c). 

Upon  this,  the  Archbishop  of  York  put  in  his  claim  for  the 
exception  of  the  college  called  Queen  Iiall,  in  the  said  univer- 
sity ;  the  result  of  which  was  this :  that  the  Archbishop  of  [  479  ] 
Canterbury,  in  presence  of  the  king  and  of  the  lords  in  the 
said  parliament,  promised,  that  if  the  Archbishop  of  York 
could  sufficiently  show  any  privilege  or  specialty  of  record, 
wherefbre  the  said  Archbishop  of  Canterbury  might  not  use  or 
exercise  his  visitation  of  the  said  college,  he  would  then  ab- 
stain; saving  to  him  always  the  visitation  of  the  scholars 
abiding  in  the  said  college,  according  to  the  judgments  and 
decrees  made  and  given  by  the  said  King  Richard  the  Second 
and  the  said  King  Henry  the  Fourth  {d). 

But  this  claim  of  the  Archbishop  of  York  seemeth  to  have 
been  frivolous,  seeing  the  exclusive  right  which  he  insisted  on 
was  only  in  respect  of  his  being  local  visitor  of  that  college ; 
for  If  the  Archbishop  of  Canterbury  had  otherwise  a  power  of 

(i)  Rot.  Pari.  1 3  Hen.  4,  num.  15 ;  of  Richard  1 1,  a  contest  arose  between 

"Wakje's  Sta^  of  tbe  Church,  348.  tbe  archbishop  and  chancellor,  the 

(c)  [See  Strype's  Life  of  Parker,  y.  1.  latter  alleging  it  belonged  to  the  king 

p.528,  (Life  of  Archbishop  Matthew),  alone;  but  "  Declaratio  regis  per  h- 

c.  20,  where  it  is  said  that  Archbishop  teras  suas  patentes  quod  jus  visitandi 

Matthew  ordered  this  decision  to  he  cancellariunv  et  universitatem  Oxon. 

put  into  his  Register,  with  a  memo-  pertinet  et  pertinere  debet,  in  per- 

randum,  a.d.  1568.    The  notes  of  Dr.  petuum  pertinebit  ad  Archiepiscopum 

Yale,  in  the  Cotton  Library,  confirm  Cantuar.  et  ecclesiam  suam,  et  non 

theprerogativeof  the  archbishop;  ac-  ad ipsum  refi^em."   Westminster, 20th 

cording  to  them  tbe  scholars  of  Oxon  year  of  Ricn.  IL-.-£d.] 

submit  to  tbe  visitation,  and  "neque-  (</)  Rot.  Pari.  13  Hen.  4,  num.  15 ; 

unt  se  esse  exceptot."    In  tbe  reign  Wake's  State  of  Uie  Church,  348. 
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visiting,  the  founder  of  the  college  could  not  take  it  from  him 
by  his  statutes. 

Afterwards,  in  the  ISth  year  of  King  Charles  the  First,  this 
matter  was  again  contested  by  both  the  universities  against 
Archbishop  Laud,  who  claimed  a  right  of  visiting  them  jra-e 
metropoliticOf  and  they  pleaded  that  tne  power  of  visiting  diem 
was  in  the  king  alone  as  their  founder.  This  cause  also  came 
to  an  hearing  before  his  majesty  in  council. 

For  the  archbishop  it  was  urged,  that  his  power  of  visitation 
within  his  province  is  of  common  right,  and  as  ancient  as  the 
archbishopric  itself;  that  it  is  a  general  power,  andnotov& 
certain  particular  persons,  but  over  clergy  and  people,  in  all 
c^yses  ecclesiastical,  and  in  all  places  within  his  province  with- 
out exception;  that  if  the  universities  have  any  exemption,  it 
is  incumbent  upon  them  to  show  it ;  that  the  exemptions  (if 
any)  which  they  had  by  any  bulls  from  the  pope,  were  abo- 
lished by  the  act  of  parliament  of  28  Hen.  8,  c.  16,  and  not 
pleadable  in  any  court;  that  this  power  of  the  archbishop 
doth  no  way  trench  upon  the  king's  power ;  but  that  the  king 
by  himself  or  his  commissioners  may  visit  as  founder,  and  the 
archbishop  nevertheless  as  metropolitan  ;  that  the  archbishops 
ititention  is  not  to  visit  the  statutes  of  the  university  or  of  any 
.  {  I  particular  college,  but  to  visit  metropolitically,  that  is,  to  visit 
the  body  of  the  university,  and  every  scholar  therein,  for  his 
obedience  to  the  doctrine  and  discipline  of  the  Church  of 
England,  but  not  to  meddle  with  the  statutes  of  colleges  or  of 
the  university,  or  the  particular  visitors  of  any  college. 

For  the  university  of  Cambrid^  it  was  urged,  that  the 
power  of  visiting  them  of  right  belongeth  to  the  king,  which 
[  480  ]  isian  exemption  from  any  ordinary  jurisdiction;  and  for  othe 
exemptions  they  had  bulls  from  the  pope  and  charters ;  that 
aboiit.the  beginning  of  the  reign  of  King  Richard  the  Second, 
most  of  their  charters  were  burned  by  an  insurrection  in  the 
town ;  but  many  of  them  were  confirmed  in  the  time  of  Henry 
the  Sixth,  upon  a  suit  made  to  the  pope  to  give  some  confinoi- 
tiori  ,to  their  privileges  in  regard  their  charters  were  burned; 
whereupon  the  pope  granted  a  commission,  and  witnesses 
were  examined ;  which  examination  was  a  means  to  prodace 
two  ancient  bulls,  exempting  them  from  metropoliticiJ  visits- 
tioui  the  one  bearing  date  in  the  year  624,  and  the  other  in 
699. 

For  the  university  of  Oxford  it  was  argued,  that  it  was  an 
ancient  university,  rounded  long  before  the  conquest,  and  had 
as  ancient  privileges ;  and  by  bulls  from  the  pope  was  ever 
exempt  from  the  visitation  of  any  archbishop,  as  in  his  metro- 
political  right,  but  that  the  few  visitations  which  had  heen 
made  by  any  of  the  archbishops  were  by  virtue  only  of  their 
legatine  power ;  that  as  none  can  found  an  university  but  the 
king,  so  none  hath  power  but  the  king  to  visit  it    That  in- 


deed  their  ancient  charters  are  lost ;  but  although  there  are  no 
records  so  old,  yet  there  are  divers  recitals  in  Edward  the 
Third's  timei  which  show  that  they  had  some  original  grant  of 
exemption ;  and  in  confirmation  thereof  that  there  had  never 
been  in  so  many  hundred  years  any  visitation  made  by  any 
archbishop  as  being  within  his  province. 

Upon  the  hearing  of  the  whole  cause  it  was  declared  by  the 
king,  with  the  advice  of  the  privy  council,  that  it  was  granted 
on  all  hands  that  the  king  had  an  undoubted  right  to  visit  the 
universities,  and  that  the  archbishop,  in  the  right  of  his  metro- 
political  church  of  Canterbury,  had  power  to  visit  the  whole 
province  in  which  the  universities  were  situated,  and  were 
under  the  same  power,  unless  they  could  show  privilege  and 
exemption ;  that  the  exceptions  then  alleged  were  not  such  as 
could  give  satisfaction ;  that  they  could  be  exempted  by  no 
papal  bull ;  and  that  they  were  exempted  by  none  of  their 
charters;  that  the  long  omission  of  the  archbishops  to  visit, 
could  be  no  prescription  to  bar  the  right  of  the  metropolitical 
see ;  that  it  appeared  that  both  imiversities  had  been  visited 
by  three  archbishops  jure  metropoUHco^  and  not  by  a  legatine 
power;  that  this  coming  in  question  upon  the  resistance  of 
the  university  of  Oxford,  it  was,  upon  full  hearing  of  both 
parties,  adjudged  for  the  archbishop  by  King  Richard  the  Se-  [  481  ] 
cond,  and  afterwards  upon  the  like  hearing  and  re-examination 
by  King  Henry  the  Fourth;  and  both  of  uieir  judgments  esta- 
blished by  act  of  parliament  IS  Hen.  4.  And  the  archbishop 
produced  before  his  majesty  an  original  deed  from  the  uni* 
versity  of  Cambridge  to  the  archbishop,  under  the  hands  of 
the  heads  of  houses,  containing  a  renunciation  of  all  privileges 
from  any  pope,  and  wherein  they  bind  themselves  under  the 
penalty  of  1000/.  not  to  oppose  the  archbishop's  jurisdiction : 
and  this  was  in  the  27  of  Hen.  8,  being  a  year  before  the  said 
bulls  were  abolished  by  act  of  parliament. 

So  the  king  and  council  adjudged  the  right  of  visiting  the 
universities,  chancellors,  scholars,  and  all  persons  enjoying  the 

f>rivileges  thereof,  to  belong  to  the  archbishop  and  metropo- 
itical  church  of  Canterbury,  by  himself  or  his  commissarv. 

Whereupon  the  archbishop  made  this  motion  to  the  king : 
first  for  himself,  that  his  majesty  would  be  graciously  pleased 
that  he  might  have  the  sentence  drawn  up  by  the  advice  of  his 
majesty's  learned  counsel,  and  put  under  the  broad  seal,  to 
settle  all  differences  that  hereafter  might  arise :  then  on  the 
behalf  of  both  the  universities,  that  Uiey  should  remain  free 
and  exempt  from  the  visitation  and  jurisdiction  of  the  bishop 
of  the  diocese  or  archdeacon. 

Note,  the  grounds  of  exemption  from  episcopal  visitation, 
whilst  at  the  same  time  they  are  supposed  subject  to  the  archi- 
episcopal,  are  not  set  forth  :   this  must  be  from  some  clause  of 
exemption  in  the  university  charters,  or  from  some  restrictive 
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clause  in  the  foundation  of  the  MshopiicB,  e^peeialfy  ef  Ox- 
ford, where  the  episcopal  see  waa  not  ereeted  usti)  the  latter 
end  of  the  reign  of  King  Henry  the  Eighth  |  and  even  with 
respect  to  Cambridge  this  might  be  the  case.  If  that  li  tnie 
which  is  intimated  above,  that  the  uniyeraity  there  is  at  kait 
as  ancient  as  the  year  6^4,  for  that  was  long  before  ^  ere^ 
tion  of  the  bishopric  of  Ely,  which  was  taken  out  of  the  diocese 
of  Lincoln  about  the  year  1111.  Or  else  the  archbishop  here 
must  have  meant  that  the  king,  as  supreme  bead  of  the  ehnrch, 
and  as  visitor  of  the  universities  in  right  of  foundatba,  shooM 
by  his  royal  authority  now  establish  it 

Furthermore,  since  it  was  declared  to  be  the  arehbishop^s 
right  to  visit  metropolitically,  and  it  was  not  limited  by  law 
how  often,  therefore  the  archbishop  moved  that  notwithatani- 
ing  the  last  custom  of  visitation  was  only  onee  in  the  aith- 
[  482  ]  bishop's  time,  he  might  by  himself  or  his  commissary  visit  Ae 
universities  as  often  as  any  great  emergent  cause  should  move 
him ;  provided  that  neither  he  nor  any  ef  his  sucoessora  should 
after  the  first  visitation  visit  upon  such  emergent  causes,  ub- 
less  it  be  first  made  known  to  his  majesty  and  his  sueceea^. 

All  which  was  granted  by  the  king  and  so  setded. 

Lastly,  whereas  it  was  alleged  that  the  chancellors  of  either 
university  were,  and  are  like  to  be,  persons  of  great  honour  ani 
.  eminence,  and  therefore  it  might  be  inconvenient  that  they 
should  be  called  to  such  visitation,  it  was  declared  by  his  ma* 
jesty  that  in  the  course  of  law  the  chancellor  would  be  allowed 
to  appear  bv  his  proxy. 

rbut  Ayliffe  (e)  is  indignant  at  this  decision :  he  says,  ^  It 
is  allowed  that  the  archbishop  has  power  to  visil  the  two  uni- 
versities metropolitically  in  matters  relating  to  the  doctrine  and 
discipline  of  the  Church  of  England,  as  for  heresy  and  schisffl, 
but  not  for  other  crimes  ;  and  if  he  should  attempt  the  same, 
he  might  be  opposed.  ♦  *  *  *  *  Itistobe  obsened, 
that  between  Arundel  and  Laud  there  had  been  thirteen  arch- 
bishops, among  whom  there  was  not  any  besides  Cardinal  Pole 
(who  visited  the  university  by  his  legatlne  authority)  who  p«- 
tended  to  revive  their  title  to  a  metropolitioal  visitation  or  i 
legatlne  jurisdiction." 

[[The  ipsissima  verba  of  this  decision,  and  a  variety  rf 
illustrative  matter,  may  be  seen  Collect.  Br.  Twyne,  in  Tmr. 
Schol.  Oxon.  vol.  vii,  cited  as  Lib.  Vis.  in  Wood's  Annab, 
b.  1,  187,  ed.  Gutch,  which  contains  also  eoUections  on  the 
same  subject.  See  Wilkins's  Concilia,  vol.  iv.  p.  598 ;  also 
the  Letters  Patent  founded  on  the  ibregoing  jud^ento,  and 
Vossius's  Letter,  ibid. — Ed.] 

(e)  [Ayllfib'B  Hiitoiv  of  the  Uni-  Attorn^Qenmti  ?.  I^  JDaw9ai^ 

Venit^  of  Oxford,  vol  li.  p^  263, 364,  d  Aipb*  550 ;  3  Vet.  jim.  714,  and  in 

piEoi  ii.  cb,  5.    See  C({irital)le  lEflM  tbe  opinions  fin4  ju&meiitt  if  Uf^ 

and  ^^ottiiuiin.    See  the  case  of  The  Chief  Justice  WflmoC— £d.] 


By  the  7  &  8  Will.  c.  ST,  whereas  it  would  be  a  great 
hindrance  to  learning  and  other  good  and  charitable  works  if 
persons  well  inclined  may  not  be  permitted  to  found  colleges 
or  schools  for  encouragement  of  learning,  or  to  augment  the  Coiiegei,bow 
revenues  or  colleges  already  founded,  by  granting  lands,  tene-  £*/  tbrsu- 
ments,  rents,  or  other  hereditaments  to  such  colleges  or  schools,  {JJ*J*>'  ^^■ 
it  is  enacted  that  it  shall  be  lawfbl  for  the  king,  when  and  as  often 
as  he  shall  think  fit,  to  grant  to  any  person  or  persons,  bodies 
politic  or  corporate,  their  heirs  and  successors,  licence  to  alien 
in  mortmain,  and  also  to  purchase,  take,  and  hold  in  mortmain, 
in  perpetuity,  or  otherwise,  any  lands,  tenements,  or  heredita- 
ments whatsoever,  of  whomsoever  the  same  shall  be  holden. 

And  by  the  9  Geo.  S,  c.  36,  which  restraineth  alienations  in 
mortmain,  it  is  provided  that  the  same  shall  not  extend  to 
make  void  the  dispositions  of  any  lands,  tenements,  or  here- 
ditaments, which  shall  be  made  in  other  manner  and  form  than 
in  this  act  is  directed,  to  or  in  trust  fbr  either  of  the  two  uni- 
versities, or  any  of  the  colleges  or  houses  of  learning  within 
the  same ;  or  to  or  in  trust  for  the  colleges  of  Eton,  Win- 
chester, or  Westminster,  for  better  support  and  maintenance  of 
the  scholars  only  upon  the  foundations  of  the  said  colleges  of 
Eton,  Winchester,  and  Westminster:  jprovided  that  no  such 
college  or  house  of  learning  which  shall  hold  or  enjoy  so  many 
advowsons  of  ecclesiastical  benefices  as  shall  be  equal  in  number  . 
to  one  moiety  of  the  fellows  or  persons  usually  styled  or  re- 
puted as  fellows,  or  where  there  are  no  fellows  or  persons 
usually  styled  or  reputed  as  fellows,  to  one  moiety  of  the  stu- 
dents upon  the  foundation,  shall  be  capable  of  purchasing, 
taking,  or  holding  any  other  advowsons  of  ecclesiastical  bene- 
fices by  any  means  whatsoever,  the  advowsons  of  such  eccle-  [  4.83  ] 
siastical  benefices  as  are  annexed  to  or  given  for  the  benefit  or 
better  support  of  the  heads  of  any  of  the  said  colleges  or 
houses  01  learning,  not  being  computed  in  the  number  of  ad* 
vowsons  hereby  limited  (f). 

By  the  13  Eliz.  c.  10,  all  college  leases,  other  than  for  coiiege 
the  term  of  twenty-one  years  or  three  lives,  shall  be  void.  '*""• 
Provided,  that  this  shall  not  extend  to  make  good  any  lease 
for  more  years  than  are  limited  by  the  private  statutes  of  the 
college. 

By  the  18  Eliz.  c.  6,  in  all  college  leases  one-third  part  of 
the  rent  shall  be  reserved  and  paid  in  corn. 

And  there  are  divers  other  regulations  concerning  the  same 
by  the  said  acts  and  by  several  other  acts  of  parliament,  which 
falling  in  with  the  general  law  concerning  leases  made  by  cor- 
porations, whether  sole  or  aggregate,  the  whole  is  treated  of 
together  under  the  title  %tMttl^ 

{/)  The  restriction  contained  in  the  two  univenities  of  Oxford  and 
this  act,  10  fitf  as  it  relates  to  the  Cambridge,  is  repMtod  by  45  Geo.  3, 
colleges  or  houses  of  leaming  within    c.  101. 
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comminioas  By  the  43  EHz.  c.  4,  which  enacteth,  that  whereas  divers 
of  piou  awt.  ii^Q  js^  tenements,  rents,  annuities,  profits,  hereditaments,  goods, 
chattels,  money  and  stocks  of  money  have  been  assigned  by 
divers  well-disposed  persons,  as  well  for  the  maintenance  of 
schools  of  learning,  free  schools  and  scholars  in  the- universities, 
as  for  other  pious  and  godly  purposes,  which  nevertheless  have 
not  been  employed  according  to  the  charitable  intent  of  the 
donors,  by  reason  of  frauds,  breaches  of  trust,  and  negligence 
in  those  that  should  pay,  deliver  and  employ  the  same;  in 
such  case,  the  lord  chancellor  may  issue  commissions  to  inquire 
thereof,  and  to  take  order  therein ;  it  is  provided,  that  nothing 
therein  shall  extend  to  any  lands,  tenements,  rents,'  annuities, 
profits,  goods,  chattels,  money  or  stocks  of  money,  ^ven,' limited, 
appointed  or  assigned  to  any  college,  hall  or  house  of  learning 
within  the  universities  of  Oxford  or  Cambridge,  or  to  the  col- 
leges of  Westminster,  Eton  or  Winchester,  or  any  of  them,  or 
to  any  cathedral  or  collegiate  church,  nor  to  any  college,  hos- 
pital or  free  school,  which  have  special  visitors  or  governors  or 
overseers  appointed  them  by  their  founders. 
EjBcUoBf  ia  By  the  33  Hen.  8,  c.  27,  Albeit  that  by  the  common  law 
^  ^'^  all  assents,  elections  and  grants,  made  and  granted  by  the  dean, 
warden,  provost,  master,  president  or  other  governor  of  any  col- 
lege or  other  corporation,  with  the  assent  of  the  major  part  of 
the  fellows  or  brethren  of  such  corporation,  be  as  efiectual  as 
if  the  whole  number  had  assented;  yet  nevertheless  divers 
[  484  ]  founders  of  such  corporations  have  aikiongst  other  their  local 
statutes  established,  that  if  any  one  of  such  corporation  should 
deny  any  such  grant,  then  no  such  election  or  grant  should  be 
made,  and  for  performance  of  the  same  every  person  having 
power  of  assent  hath  been  wont  to  be  sworn;  for  remedy  thereof 
it  is  enacted,  that  every  statute  made  by  any  such  founder, 
whereby  the  grant  or  election  of  the  governor  or  ruler,  with 
the  assent  of  the  more  part  of  such  corporation,  should  be  in 
anywise  hindered  by  any  one  or  more  being  the  lesser  number 
(contrary  to  the  course  of  the  common  law),  shall  be  void ;  and 
none  shall  be  compelled  to  take  an  oath  for  the  observing  of 
any  such  statute,  on  pain  of  every  person  giving  such  oath  to 
forfeit  5/.  half  to  the  king,  and  half  to  him  that  shall  sue 
in  any  of  the  king's  courts  of  record. 

But  such  major  part  are  to  attend  in  person,  and  to  be  pre- 
sent together,  at  the  executing  of  such  act ;  and  the  assent  must 
be  given  by  each  member  singly,  and  not  in  a  confiised  and 
uncertain  manner,  and  this  must  be  when  they  are  regularly 
assembled  in  one  certain  place,  and  not  a  consent  given  by  the 
members  in  several  places  and  at  several  times  (a). 

^Marriott  v.  Chregory  (A).  Disputes  as  to  elections  in  lay 
foundations  are  to  be  tried  in  the  king's  courts. 

{g)  Gibs.  744,  (A)  [Loflft,  21.] 


\^Rex  V.  St.  Catherine's  Hall,  Cambridge  (i).  In  the  case 
of  a  private  eleemosynary  lay  foundation,  if  no  special  visitor 
be  appointed  by  the  founder,  the  right  of  visitation,  in  default 
of  his  heirs,  devolves  upon  the  king,  to  be  exercised  by  the 
great  seal ;  on  this  ground  the  court  refused  to  interfere  by 
mandamus  to  compel  the  master  and  fellows  to  declare  one  of 
the  fellowships  vacant,  and  to  proceed  to  a  new  election. 

\^Iiex  V.  Gregory  (ft).  The  court  thought  that  a  mandamus 
was  the  proper  mode  of  trying  the  validity  of  an  election  to  a 
vacant  fellowship  made  by  the  fellows  of  Trinity  Hall,  Cam- 
bridge, which  was  disputed  by  the  master. 

r/n  re  Catherine  Hall,  Cambridge  (I).  In  Catherine  Hall, 
Cambridge,  the  election  of  fellows  is  to  be  "cammuni  omnium 
assensu  out  saltern  ex  consensu  magistri  et  majoris  partis  co^- 
munitatiSf  and  it  was  held,  that  no  election  was  valid  in  which 
the  master  did  not  concur. 

[[/n  re  Queen's  CoUegey  Cambridge  (m).  The  statutes  of 
Queen  s  College,  Cambridge,  direct  certain  elections  to  be  made 
by  the  president  and  the  majority  of  the  fellows ;  and  it  was 
held  that  the  concurrent  voice  of  the  president  was  necessary 
in  all  such  elections. 

[|/n  re  Clare  Hall,  Cambridge  (n).  The  statutes  of  Clare 
Hall,  Cambridge,  provide  "  that  the  election  of  a  fellow  shall 
be  by  the  master  and  the  major  part  of  the  fellows  present ;" 
and  it  was  held,  that  a  valid  election  might  be  made  without 
the  concurrent  voice  of  the  master. 

&In  re  Gouville  and  Caius  College,  Cambridge  (o).  In  Caius 
^e,  Cambridge,  the  election  of  a  fellow  is  to  be  by  the. 
master  and  the  major  part  of  the  fellows;  and  it  was  held,  that 
an  election  by  the  major  part  of  the  persons  entitled  to. vote  in: 
the  election  is  valid,  though  the  master  refuses  to  concur  with 
them. — Ed.]] 

And  by  the  31  Eliz.  c.  6,  s.  1, 2,  "  Whereas  by  the  intent  of  Bribery  at 
the  founders  of  colleges,churche8.collegiate,church^s,cfeidiedral|  ******~"" 
schools,  hospitals,  halls,  and  other  like  societies  within  this 
realm,  and  by  the  statutes  and  good  orders  of  the  same,  the 
elections,  presentations  and  nominations  of  fellows,  scholars, 
officers,  and  other  persons  to  have  room  or  place  in  the  same,  are 
to^be  had  and  made  of  the  fittest  and  most  meet  persons  being 
capable  of  the  same  elections,  presentations  and  nominations, 
freely,  without  an^  reward,  gift  or  thing  given  or  taken  for  the 
same ;  and  for  true  performance  whereof,  some  electors,  pre- 
sentors  and  nominators  in  the  same  have  or  should  take  a  cor- 
poral oath  to  make  their  elections,  presentations  and  nominations 
accordingly;  yet,  notwithstanding,  it  is  seen  and  found  by  ex- 
perience, tnat  the  said  elections,  presentations  and  nominalions 

(0  [4  T.  R.  233.]  (0  [5  Ru8«.  85.1        («)  [IWd.  73.] 

(k)  [Had.  240,  n.(a).]  (m)  [Ibid.  65.]  (o)  [Ibid.  76.] 


be  many  times  wrought  and  brought  to  patss  with  money^  gifts 
and  rewards,  whereby  the  fittest  persons  to  be  electal,  pre- 
sented or  nominated,  wanting  money  or  friends,  are  seldom 
or  not  at  all  preferred,  contrary  to  the  good  meaning  of  the 
said  founders,  to  the  said  good  statutes  and  ordinances  of  the 
said  colleges,  churches,  schools,  halls,  hospitals  and  societies, 
and  to  the  great  prejudice  of  learning  and  the  commonwealth 
and  estate  of  the  realm ;  for  remedy  thereof,  it  is  enacted,  that 
[  485  ]  if  any  person  which  hath  election,  presentation  or  nomination, 
or  voice  or  assent  in  the  choice,  election,  presentation  or  nomi- 
nation of  any  fellow,  scholar  or  any  other  person,  to  have  room 
or  place  in  any  of  the  said  churches,  colleges,  schools,  hospitals, 
halls  or  societies,  shall  have,  receive  or  tSie  any  money,  fee  or 
reward,  or  any  other  profit  directly  or  indirectly,  or  shall  take 
any  promise,  agreement,  covenant,  bond  or  other  assurance  to 
receive  or  have  any  money,  fee,  reward  or  any  other  profit 
directly  or  indirectly,  either  to  himself  or  to  any  of  his  friends, 
for  his  voice,  assent  or  consent,  in  electing,  choosing,  jM^esentii^ 
or  nominating  any  officer,  fellow,  scholar,  or  other  person  to 
have  any  room  or  place  in  any  of  the  said  societies ;  then,  and 
from  thenceforth,  the  place,  room,  or  office  which  sueh  person 
so  offending  shall  then  have  in  any  of  the  said  churches,  col- 
leges, schools,  halls,  hospitals  or  societies,  shall  be  void  as  if 
he  were  naturally  dead  (/>)." 

Sect*  3,  **And  if  any  fellow,  officer  or  scholar  of  any  of  the 
said  societies,  or  other  person  having  room  or  place  therein, 
shall  directly  or  indirectly,  take  or  receive,  or  by  any  device  or 
means  contract  or  agree  to  have  or  receive,  any  money,  reweurd 
or  profit  whatsoever,  for  the  leaving  or  resigning  up  of  the  same 
his  room  or  place,  for  any  other  to  be  placed  in  ttie  same ;  he 
shall  forfeit  and  k>se  double  the  sum  of  money,  or  value  of  the 
thing  so  received  and  taken,  or  a^eed  to  be  received  and  taken; 
and  every  person  by  whom,  or  ror  whom,  any  money,  gift  or 
reward  as  aforesaid  shall  be  given  or  asreed  to  be  paid,  shall 
be  incapable  of  that  pboe  or  room  for  Uiat  time  or  tmrn." 

8eet.  4,  ^  And  for  the  more  sincere  election,  choice,  pre- 
sewbation  and  nomination  ci  fellows>  scholars,  officers  and  other 
persons  to  have  room  or  place  in  any  of  die  saM  churdies, 
odieges,  halls,  schools,  hospitals,  and  other  the  Kke  societies ; 
it  is  forther  enacted,  that  at  the  time  of  every  such  deetion, 
presentalion  or  nomination  to  be  Ibad,  as  well  tidis  presait  act, 
as  the  orders  and  statutes  of  the  sanse  places,  concerning  aueh 
election,  presenMion  or  nominaition  to  be  had,  shaH  ^en  and 
thei<(^  be  publk^y  read ;  on  ndn  that  evefy  person  in  HiHiom 
defe«k  Ibereof  «hall  lye,  shall  foffeit  and  lose  «he  sum  oT^Wl, 
lwitf«s  Mm  that  shall  Me,«nd  half  to  tlie  use  «f  the  M«fie«^t.* 

(p)  See  CKtIiitJib,  6. 


CtHcflmt  CMtt  WLnnmititH.:^  4S6 

16.  Seveval  fevmders  of  colk^ies  faav«^  in  their  «tafutoi  for  PrKM«m« 
the  govemment  of  the  said  colleges,  given  a  oertain  degree  of  ^oMd^s 
preference)  in  the  election  of  scholars  or  others^  to  those  of  ^^°*"^* 
their  own  bloods  Goneeming  which  there  hath  been  much 
dispute.  It  is  contended  on  one  side,  that  by  length  of  time 
aU  relation  of  kindred  must  necessarily  wear  out;  on  the  otber^ 
that  this  cognation  still  subsists,  and  may  subsist  indefinitely. 
On  behalf  of  those  who  claim  as  kinsmen  (although  fixmi  the 
time  of  the  foundation  of  the  respective  colleges  they  may  be 
supposed  to  be  not  nearer  now  than  the  tenth,  twelfth,  or  per- 
haps filiieenth  degree  from  the  common  ancestor  by  whom  rivof 
deduce  their  relation  to  the  founder^  it  is  mged,  that  no  length 
<tf  time  can  ulteiiy  extinguish  their  kindred  {  diat  no  limitt 
have  ever  been  set  to  consanguinity  by  any  law  whatsoever; 
particularly,  that  by  the  municipal  laws  of  this  realm,  in  the 
sucioession  to  inheritances,  no  boundary  is  limited,  but  lands 
descend  to  the  heirs  of  (he  first  purdmser  in  injfinitumf  and 
that  by  the  college  statutes  no  limitation  is  intended,  being 
general,  in  this  or  the  like  forra^ — "  Vobimmi  fucd  in  omuw 
election  ^diokmum^  futuris  tempmihts  facienda^  princip^diier 
et  wUe  emnea  aUos^  iili  qui  atmt  vel  eruM  de  eansanguinitaie 
no9ira  uut  genere^  si  pd  taha  HrU^  uHcunque  fuerint  oriundi, 
dum  tamen  mtt  reperti  kabihe  tt  tdanei^  seewtdum  o(mdki&itm 
9Hperiu8  et  ifrferius  redtattt&^sine  aKqu9  prebationis  tempore  t^c 
eliffantur,"  It  is  contended,  on  the  other  hand,  that  it  is  abs<^ 
lutely  necessary  that  some  limitation  should  be  fixed,  otherwise 
such  statute  must  d^at  its  own  intention.  As  all  eolkteral 
consanguinity  consists  in  being  derived  from  one  common 
parent,  if  this  consanguinity  knows  no  bounds,  all  mankind 
are  without  doubt  kinsmen,  because  derived  from  the  same 
original  ancestor.  As  f<Mr  instance,  the  connnon  stock  of  the 
founder  and  his  nephew  is  the  founder*s  father;  the  common 
stock  of  the  founder  and  his  cousin-german  is  the  founder's 

Sandfather ;  of  him  and  his  second  cousin  is  his  great-grand>- 
ther;  and  so  on:  all  these  are  confessedly  his  kinsmen,  and 
yet  all  derived  from  difierent  common  stocks.  But  unless  there 
be  some  period  to  stop  at^  by  the  same  rule  that  the  common 
stock  may  be  assumed  three  generations  above  either  of  the 
related  parties,  it  may  be  assumed  three  hundred;  we  may 
ascend  to  Noah,  or  to  Adam,  and  make  him  die  stirps  of  uni- 
versal consanguinity.  That  bv  the  civil  law,  all  notion  of  eo*«- 
sanguinity  is  extinguished,  at  the  fiirthest  aAer  the  tenth  degree. 
Similar  to  which  is  the  htw  of  successions  established  by  the 
present  King  of  Prussia,  who  in  his  code  lays  it  down  as  a 
rule,  that  "  Uiere  shall  no  longer  after  the  tenth  degree  be  tike  [  487  ] 
least  r^ard  paid  to  kindred,  in  respect  to  a  succession,  ab 
inie9iatOfhiai  the  inheritance  shall  be  reputed  vacant^  and  &11 1x> 
the  king's  ^^dtequer."  That  by  die  canon  kw,  which  regwdB 
duefly  the  prehibidimB  of  ^ooarriage^  oonmaigiaakf -eisliimim  «i> 
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7veoTo  ^*  further  than  the  seventh  degree.  And  as  marriage  with  one's 
Foander's  kindred  is  prohibited  generally,  it  was  necessary  to  stop  some- 
'^*°""*'°' —  where,  or  else  the  kindred  in  this,  as  in  the  college  case,  would 
be  universal.  For  the  blood  of  the  common  ancestor,  wherein 
consists  the  relation,  is  by  a  multitude  of  descents  sluiced  into  so 
many  different  channels,  and  mixed  with  so  many  other  bloods, 
that  it  can  be  no  longer  distinguished.  Every  man  has  in  the  first 
ascending  degree,  two  ancestors;  in  the  second,  four;  and, by 
the  same  rule  of  progression,  in  the  seventh,  128 ;  in  the  tenth, 
1024 ;  and  in  the  twentieth,  above  a  million ;  and  has,  conse- 
quently, as  many  bloods  in  him  as  he  hath  ancestors;  and 
therefore  must  needs  have  but  a  very  minute  portion  of  the 
blood  of  a  remote  ancestor.  A  person,  for  instance,  one  of 
whose  ancestors  in  the  fifteenth  degree  is  the  founder's  father, 
has  32,767  other  ancestors  in  the  same  degree ;  that  share  of 
his  blood  therefore,  which  he  derives  from  the  founder's  father, 
is  only  one  32,768th  of  his  whole  mass ;  a  proportion  which 
cannot  be  imagined  to  entitle  the  possessor  of  it  to  any  special 
share  of  affection  from  the  rest  of  the  descendants  of  the  same 
ancestor.  That  by  the  municipal  laws  of  this  realm,  the  un- 
limited succession  to  the  inheritance  respects  only  the  person 
who  is  next  of  kindred  and  not  who  is  of  kindred  in  general ; 
and  therefore  the  case  of  founder's  kinsmen  is  not  pairallel  to 
this;  for  if  it  were,  the  next  of  kindred  only  could  be  entitled, 
who  would  exclude  all  the  rest  That  as  to  the  statute  which 
requires  that  in  every  election  to  be  made  in  future  times  a 
principal  regard  be  had  to  the  founder's  kindred,  there  is  in  the 
same  clause  a  limitation,  *'  H  qui  tales  sint.'* 

In  the  case  of  Winchester  College,  and  of  New  College 
in  Oxford,  both  of  which  were  founded  by  William  of  Wyke- 
ham,  an  inconvenience  arising,  about  200  years  after  the 
foundation,  from  the  growing  number  of  founder's  kinsmen, 
the  college  of  Winchester  rejected  a  claimant.  The  claimant's 
father  thereupon  applied  (as  the  manner  then  was)  to  the 
Court  of  Chancery,  and  not  to  the  visitor,  for  relief.  And 
after  a  solemn  hearing,  SO  Jan.  22  Eliz.  in  the  year  1579,  it 
[  4*88  ]  was  recommended  by  the  lord  keeper  Bromley,  and  assented 
to  on  all  sides,  for  the  difficulty  of  judgment  to  be  given,  and 
it  was  so  decreed,  that  the  plaintiff's  issue,  for  four  descents, 
should  be  adtnitted  as  if  they  were  founder's  kinsmen,  and 
that  he  should  renounce  all  farther  claim  to  the  blood  of  the 
founder :  which  renunciation  was  made  accordingly. 

About  ten  years  afterwards  the  fathers  of  two  other  rejected 
candidates  applied  to  the  same  tribunal  for  a  similar  relief. 
Whereupon  the  Lord  Chancellor  Hatton,  "  gravely  conside^ 
ing  that  the  public  benefit  of  the  realm,  for  the  education  of 
scholars  in  learning  (chiefly  intended  by  the  founder)  would 
greatly  be  hindered,  if  (every  of  the  children  of  the  said  com- 
plainants (allowing  thena  to  be  of  the  undoubted  blood  of  the 


founder)  should  be  admitted  into  the  said  colleges^  being  many  ^|^/*7^^* 
in  number^  and  in  a  short  time  likely  to  spread  and  grow  into  Foonder't 
more  generations,  sufficient  of  themselves  to  fill  the  number  of  ^^°"°°°' — 
both  colleges;"  —  referred  the  whole  to  Bishop  Cooper,  who 
then  sat  in  the  see  of  Winchester,  and,  as  such,  was  the  visitor 
of  both  societies.  The  bishop,  having  duly  considered  the 
case,  in  order  to  show  a  grateful  remembrance  of  so  worthy  a 
work  as  the  founding  of  two  colleges,  declares  himself  willing 
to  pay  a  regard  to  such  as  even  seem  to  be  of  the  founder's 
blood,  "  so  that  the  same  tend  not  to  the  annoying,  disturb- 
ance, or  prejudice  of  the  said  foundations  ;  which  the  founder 
undoubtedly  meant  to  make  for  the  public  benefit  of  the  whole 
realm,  and  not  to  be  appropriated,  and  made  peculiar  to  one 
only  kindred  and  family."  He  then  states  the  vast  increase  of 
the  claimants,  whereby  he  observes,  ^'  that  if  it  be  not  in  wis- 
dom foreseen,  the  number  of  scholars  in  both  colleges  is  like 
to  be  fully  supplied  by  such  reputed  kinsmen,  be  they  apt  or 
not  apt  to  be  brought  up  in  learning;  so  that  the  public  benefit 
intended  by  the  founder  would  be  frustrated.*'  He  afterwards 
remarks  (what  is  equally  true  of  every  other  ancient  college)  » 
that  the  revenues  of  the  society  had  been  much  augmented  by 
other  benefactors,  strangers  to  the  founder's  blood,  who  could 
never  intend  to  confine  their  bounty  within  such  a  partial 
channel.  'Mn  consideration  whereof,  and  for  avoiding  such 
inconveniences  as  might  come,  if  one  blood  and  kindred  should 
have  both  colleges  in  their  possession  and  regimen,"  he  de- 
clares the  founder's  intention  to  have  been,  that  the  education 
of  scholars  should  more  largely  extend  than  to  his  own  kin- 
dred, and  yet  that  some  convenient  Regard  should  be  paid  to  [  489  ] 
those  of  his  undoubted  blood :  and  therefore  the  bishop  di- 
rects, that  there  shall  not  be  at  one  time  above  the  number  of 
eighteen  reputed  kinsmen  in  the  two  colleges  (which  consist  in 
the  whole  of  one  hundred  and  forty  scholars),  to  wit,  eight  in 
New  College,  and  ten  in  that  of  Winchester;  and  that  not 
above  two  shall  be  admitted  at  any  one  election,  into  either 
college.  ., 

At  the  distance  of  near  fifty  years,  this,  matter  was  again  re- 
considered, on  a  petition  (as  it  seems)  to  the  king  in  person. 
For  there  is  extant  an  order  dated  the  31st  Jan.,  1637,  made 
by  the  Archbishop  of  Canterbury,  the  Earl  of  Arundel  and 
Surry,  earl  marshal,  and  the  Bishop  of  Winchester,  to  whom 
it  was  referred  by  the  king  to  consider  of  the  claim  of  another 
Wykeham.  This  they  determine  to  be  groundless  ;  founding 
their  opinion  on  the  decree  of  the  30th  Jan.,  1579;  and  also 
on  the  great  inconvenience  that  would  follow,  if  the  "founder's 
consanguinity  should  be  so  exceedingly  multiplied  as  it  would 
be,  to  the  absolute  restraint  of  the  freedom  of  elections,  if 
such  claims  were  admitted." 

VOL.  I.  3  a 
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^wen?o""  In  the  year  1651,  during  Cromweirs  usurpation,  the  same 
lounder'i  gucstion  was  brought  before  the  committee  of  the  Hoose  of 
'°""^"' —  Commons,  for  regulation  of  the  two  universities,  and  the  coU 
leges  of  Eton  and  Winchester,  probably  with  a  view  to  re- 
establish the  unlimited  preference  of  kindred ;  but  all  they 
could  obtain  wad,  an  order  for  augmenting  the  number  ii 
eighteen  kinsmen,  established  by  Bishop  Cooper,  to  twenty  in 
both  societies ;  with  a  proviso  that  if  more  than  twenty  had 
already  crept  in,  no  more  should  be  admitted  till  the  number 
was  reduced  to  twenty. 

Nevertheless,  at  this  day,  it  must  be  acknowledged,  by 
whatsoever  means  it  hath  happened,  that  though  the  amiQal 
restriction  of  two  in  the  said  colleges  continues  in  use,  yet  the 
total  restriction  of  eighteen  (or  twenty)  has  fallen  into  oblivion. 

And  as  the  limitation  of  number  in  the  said  colleges  faadi 
been  attempted,  so  in  the  college  of  All  Souls  in  the  said  uu- 
versity,  founded  by  Archbishop  Chichele  in  the  year  1488,  it 
hath  been  endeavoured  to  obtain  a  limitation  in  the  degrees; 
for  the  reasons  above  expressed.  But  in  the  cases  that  have 
•  been  determined  by  the  several  visitors,  no  certain  boundary 
hath  been  yet  established ;  the  same  having  been  adjudged  on 
the  particular  circumstances  of  each  Case  (g). 

So  that  it  seemeth  still  to  remain  a  matter  of  great  doabL 
[  490  ]  For,  as  on  the  one  hand,  it  could  never  be  the  founder's  in- 
tention to  fill  the  college  wholly  with  his  own  kindred ;  so,  on 
the  other,  as  he  himself  has  been  silent  in  that  respect,  it  is 
difficult  to  say,  at  what  precise  period  his  particular  regard  to 
his  own  family  and  relations,  however  distant,  should  entirely 
cease.  A  limitation  in  point  of  number,  seemeth  to  be  most 
apposite,  as  was  directed  by  Bishop  Cooper  in  the  case  of 
Wykeham's  foundations,  in  some  kind  of  proportion  to  what 
may  be  supposed,  or  from  the  registers  of  the  respective  col- 
leges may  appear,  to  have  been  in  the  founder's  days,  or  within 
an  age  or  two  afterwards ;  for  so  the  founder's  whole  institution 
will  take  effect :  that  is,  far  the  greater  part  of  the  society  will 
consist  of  persons  elected  out  of  the  public  at  large,  or  otbe^ 
wise  according  to  the  restrictions  of  the  respective  foundations; 
and  at  the  same  time  a  reasonable  regard  will  be  bad  to  those 
who  can  prove  themselves  of  the  founder's  kindred ;  although 
it  must  be  owned,  at  this  day,  that  the  proportion  is  scarcely 
so  much  as  of  one  drop  of  blood  to  the  whole  mass. 

There  is  in  human  nature  a  desire  of  immortality,  which 
expands  itself  without  limitation  even  in  this  life.  Every  man 
wishes  to  live  in  his  posterity,  and  to  transmit  his  inheritance 
to  them  at  whatever  distance.  And  those  posterity,  on  the 
other  hand,  glory  in  deriving  their  pedigree  through  a  long 
series  of  ancestors ;  and  the  higher  they  can  ascend,  the  more 

(q)  Blackat.  on  Collateral  CoDsanguinity. 
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honourable  it  is  esteemed.    Even  that  excellent  author,  from  Prererenee 
whom  the  above  state  of  the  case  is  taken,  who  argues  incon-  loamier's 
testibly  for  the  necessity  of  same  limitation,  yet  in  his  dedi-  '^^''"°^°'   . 
cation  of  the  charters  compliments  his  patron,  on  being  "  the 
defender  of  those  liberties  of  which  his  ancestor  attested  the 
execution:"  which  attestation  was  long  before  the  foundation 
of  any  of  the  colleges  wherein  the  present  quesdon  is  agitated* 
Many  noble  families  of  this  kingdom  boast  of  their  descent 
from  some  of  those  heroes  who  came  in  with  the  Norman 
invader.    The  inhabitants  of  Wales  ascend  further,  into  the 
Saxon  period;   when  their  progenitors  chose  rather  to  lose 
their  country  than  their  liberty :   and  they  still  endeavour  to 
preserve  their  genealogies,  although  the  reason  thereof  (as  it 
•eemeth)  bath  been  long  since  forgotten ;  which  most  probably 
was,  that  upon  their  return,  each  man  might  be  able  to  deduce 
his  title  to  his  own  estate.     The  Jews,  for  a  longer  term,  have 
been  solicitous  to  keep  up  the  distinction  of  their  tribes; 
partly,  for  a  like  reason ;  and  partly,  that  Uiey  may  be  able  to 
ascertain  the  descent  of  their  expected  Messiah.     The  Scots,   [  ^1  ] 
in  the  time  of  King  James  the  First  of  England,  flattered  that 

1>rince  on  his  being  the  one  hundred  and  eighth  king  of  Scot- 
and,  lineally  descended  of  one  stock ;  which,  according  to  a 
reasonable  computation,  would  carry  us  up  almost  as  far  as  the 
days  of  Solomon  (the  great  ancestor  of  that  monarch,  as  one 
would  be  tempted  to  conclude  from  the  court  writings  of  those 
times). — ^And  the  more  chimerical  such  calculations  may  be,  so 
much  the  more  they  demonstrate  the  honourable  esteem  enter- 
tained thereof  by  mankind,  where  they  are  real  (r). 

[[The  same  or  a  closely  analogous  principle  as  to  the  pre-  Principle  de- 
ference of  founders*  kin  is  to  be  found  in  foreign  charitable  canon  TirSr. 
foundations.  This  principle  may  be  clearly  traced  to  the  canon 
law  as  its  fountain.  ^'  B^iefactors  to  churches,*'  (observes 
Bishop  Gibson  (s) ),  "  and  much  more  they  who  founded  and 
endowed,  had  a  title  to  maintenance  if  they  or  their  sons  came 
to  poverty."  ^^Quicumanefidelium  devotume  propria  defacul- 
taiUnii  suii  JScclesia  auquid  caniukrint,  n  forte  ipsi,  out  filU 

(r)  rSee  Report  of  the  Apoeal  from  Bishop  of  Lincoln,  Visitor  of  both 

the  College  of  All-Souls  to  the  Arch-  Societies,  edited  by  P.  Williams,  Esq. 

bishop  of  Canteibury,  in   1762,  re-  181 6,  the  assessors  were,  Sir  W.Grant, 
ported  in  Lord  Chief  Justice  Wilmot's  •  Master  of  the  Rolls,  and  Sir  W.  Seott, 

opinions  and  judgments,  p.  163;  the  Judge  oftbe  Consistory  ofLondon;  see 

assessors  in  this  case  were.  Sir  J.  £.  also  an  Appeal  to  the  Lord  Bishop  of 

Wilmot,  one  of  the  justices  of  the  Windiester,  Visitor  of  St  Mary  Win- 

Court  of  Queen's  Bench,  and  Geoive  ton  CoUeges,  edited  by  J.  Philumore, 

Hay,  n.  C.  L.  vicar-general  to  the  D.C.L.,  1839,  the  assessors  were,  Mr. 
Arehbtshop  of  Canterbury ;   and  of    Justice  Patteson,  and  S.  Lushington, 

an  Appeal  preferred  by  the  Provost  D.  C.  L.,  Jud^e  of  tlie  Consistory  of 

and  Scoolan  of  King's  College,  Cam-  London. — £d.j 
bridge,  agunst  the  rrovost  and  Pel-        (i)  [Vol.  i.  p.  188.] 
lows  of  Eton  College,  to  the  Lord 
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eorum  redacti  fuerint  ad  inopiam,  ab  eadem  JEcclesia  suffra- 
Prcference     ffiuM  vit(C  pTo  tempovis  usu  percipiant  (0-"     To  the  same 
piacM***"^"   respect  for  natural  feelings  may  be  referred  the  preference 
given  to  inhabitants  of  the  counties  and  dioceses  in  which  the 
property  of  colleges  is  situated,  and  which  do  not  benefit  by 
the  residence  of  the  proprietors. 
Opinion  of         [[In  St  John's  College,  Cambridge,  is  a  fellowship  entitled 
Lord  stoweii.  HolHstrectholme,  and  the  candidate,  by  the  terms  of  its  foun- 
dation, is  "to  be  elected  of  those  naturally  born  in  the  town 
of  Beverley,  if  any  such  can  be  found  graduate  and  able,  or 
else  in  any  place  nigh  about  Beverley  in  all  the  county  of  York 
next  adjacent  to  the  same."  (Beverley  is  a  corporation  town  in 
the  East  Riding  of  York  consisting  of  two  parishes).  The  opinion 
of  Lord  Stowell  was  taken,  first,  as  to  whether  a  person  bora 
in  a  parish  not  immediately  adjoining  to  Beverley  has  a  claim 
to  this  fellowship  ? 

[["  The  claim  of  a  person  born  in  the  town  of  Beverley  gra- 
duate and  able  is  clear  and  absolute,  and  legally  binding  upon 
the  college,  and  I  think  that  a  person  born  in  the  neighbourhood 
of  Beverley,  though  not  in  a  parish  immediately  abutting  upon 
the  town,  is  entitled  above  one  not  born  in  that  neighbourhood, 
or  in  the  parts  of  the  county  of  York  adjacent  thereto." 

[[And  secondly,  as  to  whether,  if  such  a  claim  exists,  is  it  to 
be  determined  among  various  claimants  merely  by  proitimity 
of  station,  or  how  otherwise  ? 

[["  The  circumstance  of  proximity  is  a  consideration  that 
ought  to  be  taken  into  account  by  the  discretion  of  the  electors, 
but  in  so  slight  a  degree  as  not  to  weigh  against  any  consi- 
deration of  comparative  personal  fitness  in  the  candidates,  nor 
to  decide  the  election,  except  in  a  case  which  can  hardly  be 
conceived  to  happen,  that  is,  where  all  weightier  considerations 
are  perfectly  equal.  It  is,  I  think,  merely  addressed  to  the 
discretion  of  the  electors,  and  such  as  the  law,  or  its  repre- 
sentative the  authority  of  a  visitor,  would  never  enforce ;  though, 
I  observe.  Lord  Hardwicke,  in  a  visitatorial  decision  upon  an 
election  at  University  College,  Oxford,  which  turned  upon 
the  exposition  of  the  words  ^proximis  Dunelmia  partibuSf 
thought  it  material  to  notice  in  his  decree  the  number  of 
miles  at  which  each  candidate  was  born  from  the  city  of  Dur- 
ham. But  in  that  case,  the  .difference  of  distance  was  verjr 
great  of  the  remoter  candidate,  who  was  born  at  such  a  dis- 
tance as  excluded  him  from  coming  under  any  possible  inter- 
pretation of  the  words  ^proximis  partibus.*     W.  Scott, 

Doctors  Commons,  March  18, 1769." 

[[This  eminent  person  subsequently  gave  this  farther  opinion 
on  the  same  subject : — 

[["  I  think  that  a  person  born  either  eight  or  nine  miles  from 

(0  [Caus.  16,  qu,7,  c,  30.] 


Beverley  in  the  county  of  York  would  be  entitled  to  such  a  pre- 
ference as  a  visitor  would  support  born  in  another  county,  and 
at  a  much  more  considerable  distance  irom  Beverley.  I  incline 
to  think  that  the  districts  of  Yorkshire  lying  within  twenty  or 
even  thirty  miles  of  Beverley  might  fairly  be  deemed,  in  a 
county  of  such  great  extent  as  York,  "  parts  of  York  adjacent 
to  the  same,''  so  as  to  confer  upon  persons  born  there  a  sta- 
tutable preference  over  a  candidate  born  in  Sussex  or  Northum- 
berland. It  is  difficult  to  conjecture  how  a  visitor  might  define 
the  neighbourhood  of  Beverley,  but  it  appears  to  me  that  he 
would  not  adopt  an  unreasonable  interpretation  if  he  was  to 
lay  down  that  any  place  in  that  division  or  riding  in  which 
Beverley  stands  might  be  considered  as  coming  under  the 
description  of  a  place  "  in  or  about  Beverley  in  all  the  county 
of  York  next  adjacent  to  the  same."  To  give  persons  born  in 
such  a  district  a  preference  over  each  other  on  account  of  a 
difference  in  a  proximity  would,  I  think,  be  unreasonable  in  a 
visitor,  and  is  not  necessary  for  the  college  to  do,  except  in  the 
degree  and  under  the  limitations  I  have  already  pointed  out ; 
but  I  think  that  such  persons  would  generally  possess  a  pre- 
ference over  the  natives  of  any  other  part  of  England. 

William  Scott, 

[Doctors  Commong,  March  23, 1789."— Ed  J 

17.  By  the  13  &  14  Car.  2,  c.4,  and  the  1  Will.  3,  sess.  1,  c.  Per.ont 

8,  s.  11,  "All  masters,  and  other  heads,  fellows,  chaplains,  and  JJribJ^ie"'*' 
tutors  of  or  in  any  college,  hall,  house  of  learning,  or  hospital,  Decuniiioo 
and  every  public  professor  and  reader  in  either  of  the  univer-  miiy!"  ^ 
sities  and  in  every  college  elsewhere,  who  shall  be  incumbent 
or  have  possession  of  any  mastership,  headship,  fellowship, 
professor's  place  or  reader's  place,  shall  at  or  before  his  admis- 
sion, subscribe  the  declaration  or  acknowledgment  following, 
before  the  vice-chancellor  or  his  deputy : 

*  I,  ^.  B.,  do  declare,  that  I  will  conform  to  the  liturgy  of  the 
Church  of  England,  as  it  is  now  by  law  established:* 

upon  pain,  that  every  of  the  persons  aforesaid  failing  in  such 
subscription,  shall  lose  and  forfeit  such  respective  mastership, 
headship,  fellowship,  professor's  place,  or  reader's  place,  and 
shall  be  utterly  disabled,  and  ipso  facto  deprived  of  the  same ; 
and  the  same  shall  be  void,  as  if  such  person  so  failing  were 
naturally  dead." 

But  by  the  2  Geo.  2,  c.  31,  s.  8,  persons  who  had  omitted 
to  subscribe  the  same  before  the  vice-chancellor  as  aforesaid, 
were  indemnified ;  provided  they  should  then  subscribe  before 
December  25,  1729. 

18.  By  the  aforesaid  statute  of  the  13  &  14  Car. 2,  c.4,  s.  Headior coi- 
17,  "Every  governor  or  head  of  any  of  the  said  colleges  or  lJ*}2g*Ji"[j;^ 
halls,  shall  within  one  month  next  after  his  election,  or  col-  xbirty-Niiie^ 
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Articles,  and  latioii  and  admissioii  into  the  same  government  or  headship, 
coram'Sl^  **^  openly  and  publicly  in  the  church,  chapel  or  other  public  place, 
Prayer.  ^f  ^}jg  game  collcgc  or  hall,  and  in  the  presence  ot  the  fellows 
and  scholars  of  the  same,  or  the  greater  part  of  them  then  re- 
sident, subscribe  unto  the  nine  and  thirty  articles  of  relirion 
mentioned  in  the  statute  of  13  Eliz.  c.  12,  and  to  the  Book  of 
Common  Prayer,  and  declare  his  unfeigned  assent  and  consent 
unto  and  approbation  of  the  said  articles  and  of  the  same  book, 
and  to  the  use  of  all  the  prayers,  rites  and  ceremonies,  forms, 
and  orders  in  the  said  book  prescribed  and  contained,  according 
to  this  form  following : 

[  492  1  'I,  yi.B.i  do  here  declare  my  unfeigned  assent  and  consent  to  dl 
and  every  thing  contained  and  prescribed  in  and  by  the  book  tntitukd^ 
The  Book  of  Common  Prayer  and  Administration  of  the  SacramenU 
and  other  Rites  and  Ceremonies  of  the  Churchy  according  to  the  usage 
of  the  Church  of  England  ;  together  with  the  Psalter  or  Psalms  of 
David,  pointed  as  they  are  to  be  sung  or  said  in  Churches ;  and  tke 
Form  and  Manner  ofmakingt  ordaining  and  consecrating  of  Bishopit 
Priests  and  Deacons,* 

And  all  such  governors  or  heads  of  the  said  colleges  and  halls, 
or  any  of  them,  as  shall  be  in  holy  orders,  shall  once  at  least 
in  every  quarter  of  the  year  (not  having  a  lawful  impediment), 
openly  and  publicly  read  the  morning  prayer  and  service  in  and 
by  the  said  book  appointed  to  be  read,  in  the  church,  chapel 
or  other  public  place  of  the  same  college  or  hall ;  upon  pain  to 
lose  and  be  suspended  of  and  from  all  the  benefits  and  profits 
belonging  to  the  same  government  or  headship,  by  the  space  of 
six  montns,  by  the  visitor  or  visitors  of  the  same  college  or 
ball ;  and  if  any  governor  or  head  of  any  college  or  hall,  sus- 
pended for  not  subscribing  unto  the  said  articles  and  book,  or 
for  not  reading  the  mornmg  praver  and  service  as  aforesaid, 
shall  not  at  or  before  the  end  of  six  months  next  after  such 
suspension  subscribe  unto  the  said  articles  and  book,  and 
declare  his  consent  thereunto  as  aforesaid,  then  such  govern- 
ment or  headship  shall  be  ipso  facto  void." 
And  an  of         19.  By  the  1  Geo.  1,  stat.  2,  c.  18,  "  All  heads  and  members 
Se  oJthS!^*  of  colleges  being  of  the  foundation,  or  having  any  exhibition, 
Md  make  the  of  eighteen  years  of  age ;  and  all  persons  teaching  pupils,  and 
as"o(her^'per'  all  Dersons  in  general  admitted  to  any  office  in  any  such  college, 
S"for  of^'   ecclesiastical  or  civil ;  shall  (within  six  months  after  their  ad- 
ficea.  mission,  9  Geo.  2,  c.26,  s.  3,)  take  and  subscribe  the  oaths  of 

allegiance,  supremacy  and  abjuration,  in  one  of  the  courts 
of  Westminster,  or  at  the  generalor  quarter  sessions  of  the 
peace,  on  pain  of  being  disabled  to  sue  or  use  any  action ;  or  to 
be  guardian,  executor  or  administrator,  or  capable  of  any 
legacy  or  deed  of  gift,  or  to  be  in  any  office,  or  to  vote  at  any 
election  for  members  of  parliament ;  and  to  forfeit  500/.  to  bim 
who  shall  sue:  And  if  any  such  head  or  member,  being  of  the 


foundatioiiy  or  having  any  exhibition^  of  eighteen  years  of  age, 
shall  neglect  or  reiuse  to  take  and  subscribe  the  same^  or  to 
produce  a  certificate  thereof  under  the  hand  of  some  proper 
officer  of  the  respective  court,  and  cause  the  same  to  be  entered 
within  one  month  in  the  register  of  such  college  or  hall ;  and  [  4d3  ] 
if  the  persons  in  whom  the  right  of  election  shall  be,  shall 
neglect  or  refuse  to  elect  another  for  the  space  of  twelve  months, 
the  king  shall  nominate  to  such  place  vacant,  and  if  the  person 
lawfully  authorised  to  admit,  shall  neglect  or  refuse  to  admit 
such  person  so  nominated  by  the  kingibr  the  space  of  ten  days, 
the  local  visitor  shall  admit  him  within  one  month,  and  if  he 
shall  refuse,  the  King's  Bench  may  compel  him  by  mandamus." 

And  if  it  Is  a  civil  office  (not  ecclesiasHoat),  they  shall  more- 
over, by  the  25  Car.  S,  o.  S,  on  the  like  pain  as  aforesaid, 
within  three  months  after  their  admission,  receive  the  sacra- 
ment in  some  public  church  on  the  Lord's  day,  immediately 
after  divine  service  and  sermon ;  and,  in  the  court  where  they 
take  the  oaths,  shall  first  deliver  the  certificate  of  such  their 
receiving,  under  the  hands  of  the  minister  and  churchwarden, 
and  shall  then  make  proof  of  the  truth  thereof  by  two  witnesses : 
and  shall  also,  when  they  take  the  said  oaths,  make  and  sub- 
scribe the  declaration  against  transubstantiation. 

But  there  is  an  indemnifying  clause  in  some  act  of  parliament 
every  two  or  three  years,  provided  they  comply  within  a  time 
therein  limited. 

SO.  By  the  same  statute,  13  &  14Car.  d,  c.  4,  s.  17, 18,  "  No  common 
form  or  order  of  common  prayers,  administration  of  sacraments,  beVwdTn^ 
rites,  or  ceremonies,  shall  be  openly  used  in  any  church,  chapel,  ^*^"- 
or  other  public  place,  of  or  in  any  college  or  ball  in  either 
of  the  universities,  the  colleges  of  Westminster,  Winchester, 
or  Eton,  or  any  of  them,  other  than  what  is  prescribed  or  ap- 
pointed to  be  used  in  and  by  the  Book  of  common  Prayer : 
Provided  that  it  shall  be  lawful  to  use  the  morning  and  even- 
ing prayer,  and  all  other  prayers  and  services  prescribed  in 
and  by  the  said  book,  in  the  chapels  or  other  public  places  of 
the  respective  colleges  and  halls  in  both  the  universities,  in  the 
colleges  of  Westminster,  Winchester  and   Eton,  and  in  the 
convocations  of  the  clergy  of  either  province,  in  Latin/'    (It 
is  not  said,  of  what  translation.) 

[[By  2  &  a  Edw.  6,  c.  1,  s.  6,  "  The  universities  of  Oxford 
and  Cambridge  may  celebrate  divine  service,  except  the  holy 
communion,  in  their  chapels,  not  being  parish  churches,  in 
Greek,  Latin  or  Hebrew." — Ed.]] 

@1.  And  by  the  same  statute,  ss.  29, 23,  "  At  all  times  when  common 
any  sermon  or  lecture  is  to  be  preached,  the  common  prayers  £jJJJJJJl^ 
and  service  in  and  by  the  Book  of  Common  Prayer  appointed  Lectures, 
to  be  read  for  that  time  of  the  day,  shall  be  openly,  publicly 
and  solemnly  read  by  some  priest  or  deacon,  in  the  church, 
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chapel  or  place  of  public  worship  where  the  said  sermon  or 
lecture  is  to  be  preached,  before  such  sermon  or  lecture  be 
preached ;  and  that  the  lecturer  there  to  preach  be  present  at 
the  reading  thereof:  Provided  that  this  shall  not  extend  to  the 
university  churches  in  the  universities  of  this  realm,  or  either  of 
them,  when  or  at  such  times  as  any  sermon  or  lecture  is  preached 
or  read  in  the  said  churches  or  any  of  them,  for  or  as  the  public 
university  sermon  or  lecture ;  but  that  the  same  sermons  and 
lectures  may  be  preached  or  read,  in  such  sort  and  manner 
as  the  same  have  been  heretofore  preached  or  read." 

22.  By  Can.  16,  "  In  general,  in  the  whole  divine  service, 
and  administration  of  the  holy  Communion,  in  all  colleges  and 
halls  in  both  the  universities,  the  order,  form  and  ceremonies 
shall  be  duly  observed,  as  they  are  set  down  and  prescribed  in 
the  Book  of  Common  Prayer,  without  any  omission  or  alter- 
ation." 

23.  By  Can.  23,  "  In  all  colleges  and  halls  within  both  the 
universities,  the  masters  and  fellows,  such  especially  as  have 
any  pupils,  shall  be  careiul  that  all  their  said  pupils,  and  the 
rest  that  remain  amongst  them,  be  well  brought  up,  and 
thoroughly  instructed  in  points  of  religion ;  and  that  they  do 
diligently  frequent  public  service  and  sermons ;  and  receive  the 
holy  communion,  which  we  ordain  to  be  administered  in  all 
such  colleges  and  halls  the  first  or  second  Sunday  of  every 
month ;  requiring  all  the  said  masters,  fellows  and  scholars, 
and  all  the  rest  of  the  students,  officers  and  all  other  the  ser- 
vants there,  so  to  be  ordered,  that  every  one  of  them  shall  com- 
municate four  times  in  the  year  at  the  least,  kneeling  reverently 
and  decently  upon  their  knees,  according  to  the  order  of  the 
communion  book  prescribed  in  that  behsJf." 

But  by  the  rubric  in  the  Book  of  Common  Prayer,  in  cathe- 
dral and  collegiate  churches,  where  there  are  many  priests  and 
deacons,  they  shall  all  receive  the  communion  with  the  priest 
every  Sunday  at  the  least,  except  they  have  a  reasonable  cause 
to  the  contrary. 

24.  By  Can.  17,  "All  masters  and  fellows  of  colleges  or 
halls,  and  all  the  scholars  and  students  in  either  of  the  univer^ 
sities,  shall  in  their  churches  and  chapels,  upon  all  Sundays, 
holidays  and  their  eves,  at  the  time  of  divine  service,  wear  sur- 
plices, according  to  the  order  of  the  Church  of  England ;  and 
such  as  are  graduates  shall  agreeably  wear  with  their  surplices 
such  hoods  as  do  severally  appertain  unto  their  degrees." 

25.  By  the  1  Eliz.  c.  1,  s.  25,  and  the  1  Will.  3,  c.  8,  "Every 
person,  before  he  shall  be]  preferred  to  any  degree  of  learning 
in  either  of  the  universities,  shall  take  the  oaths  of  allegiance 
and  supremacy,  before  the  chancellor,  vice  chancellor,  or  their 
sufficient  deputy." 

C;26.  By  55  Geo.  3,  c.  184,  (Schedule,  Part  the  First,  tit 


SUHUlMitilX^)  for  every  skin  or  piece  of  vellum  or  parchment, 
or  sheet  or  piece  of  paper,  on  which  any  matriculation  in  the 
universities  shall  be  written  or  ingrossed,  shall  be  paid  a  stamp 
duty  of  1/.  And  for  the  register  or  entry  of  the  degree  of  a 
bachelor  of  arts  in  the  universities,  if  conferred  in  the  ordinary 
course,  3/. ;  if  otherwise,  5/.  Of  any  other  degree,  if  in  the 
ordinary  course,  6/. ;  if  otherwise,  lOZ.  And  for  the  certificate 
(or  testimonial)  of  the  admission  of  any  person  to  the  degree 
of  a  bachelor  of  arts,  a  duty  of  3/.  is  to  be  paid ;  and  for  any 
other  degree,  10/. 

[[By  the  8  of  Anne,  c.  19,  s.  5,  "  nine  copies,"  and  by  54  Booki. 
Geo,  3,  c.  156(«),  s.  2,  "  Eleven  printed  copies  of  the  whole 
of  every  book,  and  of  every  volume  thereof,  upon  the  paper  on 
which  the  largest  number  or  impression  of  such  book  shall  be 
printed  for  sale,  together  with  all  maps  and  prints  belonging 
thereto,  which  from  and  after  the  passing  of  this  act,  (viz. 
July  29,  1814,)  shall  be  printed  and  published,  on  demand  in 
writing  left  at  the  publisher's  place  of  abode,  at  any  time  within 
twelve  months  next  after  publication  thereof,  under  the  hand  of 
the  warehousekeeper  of  the  company  of  stationers,  or  of  the 
librarian,  or  other  person  thereto  authorized  by  the  persons  or 
body  politic  and  corporate,  proprietors  and  managers  of  the 
libraries  following,  viz.,  the  British  Museum,  Sion  College, 
Bodleian  library  at  Oxford,  public  library  at  Cambridge,  the 
library  of  the  faculty  of  advocates  at  Edinbu^h,  the  libraries 
of  the  four  universities  of  Scotland,  Trinity  College  library  and 
King*s  Inn  library  at  Dublin,  or  so  many  of  such  eleven  copies 
as  shall  be  respectively  demanded  on  behalf  of  such  libraries 
respectively,  shall  be  delivered  by  the  publisher  within  one 
month  after  demand  made  thereof  in  writing  to  the  warehouse- 
keeper  of  the  stationer's  company ;  which  copies  he  shall  re- 
ceive at  the  company's  hall  for  the  use  of  the  library  for  which 
such  demand  is  made  within  such  twelve  months  as  above,  and 
shall  within  one  month  after  any  such  book  or  volume  is  de- 
livered to  him  as  above,  deliver  the  same  for  the  use  of  such 
library,  and  if  any  publisher,  or  such  warehousekeeper  shall 
not  observe  the  directions  of  this  act  therein,  and  shall  make 
default  in  not  delivering  or  receiving  the  said  eleven  printed 
copies,  he  shall  forfeit,  besides  their  value,  the  sum  of  5/.  for 
each  copy  not  so  delivered  or  received,  with  full  costs  of  suit, 
the  same  to  be  recovered  in  an  action  of  debt  in  any  court  of 
record  in  the  united  kingdom  by  the  person  or  persons,  or 
body  politic  or  corporate,  proprietors  or  managers  of  the  library 
for  the  use  whereof  such  copy  or  copies  ought  to  have  been 

(s)  [See  the  case  of  Cambridge  .  the  words  of  which  are  nearly  iden- 
University  v.  Brnger,  16  East,  317,  tical  with  the  statute  of  George. — 
for  a  case  under  the  statute  of  Anne,    £o.] 
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delivered.    (Ss.  3 — 7  contain  fttrthar  provisions  in  support  of 
the  above.) 

[[And  by  the  4S  Geo.  3,  c.  69,  (which  imposes  a  duty  upon 
paper,)  paper  used  in  printing  books  within  the  universities  in 
the  Latin,  Greek,  Oriental,  or  northern  languages,  shall  have 
a  drawback  of  the  said  duty  (/). — Ed.]] 
PrintinE.  28.  By  thc  13  &  14  Car.  2^  c  39,  (which  after  several  oon* 

tinuances  expired  in  the  year  169S,)  it  was  enided,  that  no 
private  nerson  whatsoever  should  print  or  cause  to  be  printed 
any  booK  or  pamphlet,  unless  the  same  should  be  first  entered 
in  the  book  of  the  register  of  the  company  of  stationers  in 
London;  except  acts  of  parliament,  proclamations,  and  such 
other  books  and  papers  as  should  be  appointed  to  be  printed 
by  virtue  of  the  king's  sign  manual,  or  under  the  hand  of  one 
of  the  secretaries  of  state ;  and  unless  the  same  should  be  first 
licensed  by  the  several  persons  therein  directed ;  that  is  to  say, 
all  books  concerning  the  common  law  were  to  be  printed  by 
the  allowance  of  the  lord  chancellor,  the  lords  chief  justices 
and  lord  chief  baron,  or  one  of  them ;  of  history  concerning 
the  state  of  this  realm,  or  other  books  concerning  any  affairs 
of  state,  by  one  of  the  secretaries  of  state ;  of  heraldry,  by  the 
appointment  of  the  earl  marshal,  or  if  there  should  be  no  earl 
[  496  ]  marshal,  then  by  two  of  the  kings  of  arms ;  all  other  books, 
whether  of  divinity,  physic,  philosophy,  or  other  science  or 
art  whatsoever,  by  the  Archbishop  of  Canterbury,  or  Bishop 
of  London,  or  by  their  appointment  respectively ;  or,  in  tl^ 
universities,  by  the  chancellor  or  vice-chancellor  there,  pro- 
vided that  the  said  chancellors  or  vice«chancellors  should  not 
meddle  either  with  books  of  common  law,  or  matters  of  state 
or  government,  nor  any  book,  the  right  of  printing  whereof 
solely  and  properly  belonged  to  any  particular  person.  And 
the  printers  were  to  set  their  names,  and  declare  the  name  of 
the  author  if  required.  But  there  was  a  proviso  nevertheless, 
that  nothing  therein  should  extend  to  infringe  any  the  just 
rights  and  privileges  of  either  of  the  said  universities,  touching 
the  licensing  or  printing  of  books  therein ;  nor  should  extend 
to  prejudice  the  just  rights  and  privileges,  granted  by  the  king 
or  any  of  his  royal  predecessors,  to  any  person  or  persons, 
under  the  great  seal  or  otherwise,  but  that  they  might  exer- 
cise such  rights  and  privileges  according  to  their  respective 
grants. 

What  those  privileges  are,  came  to  be  considered  in  the  case 
of  Thomas  Baskett  and  Robert  Baskett,  administrators  (with 
the  will  annexed)  of  John  Baskett,  plaintifis ;  and  the  chancellor, 
masters,  and  scholars  of  the  university  of  Cambridge,  Joseph 
Bentham,  and  Charles  Bathurst,  defendants ;  M.,  32  Geo.  2, 

(0  [Sch.  C.  tit.  Paper.] 
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which  was  as  follows:  The  plaintiflb  brought  a  bill  in  the  PriaUac. 
Court  of  Chancery,  for  an  injunction  to  restrain  the  defendants 
from  printing  or  selling  a  book  entitled  **  An  exact  Abridgment 
of  all  the  Acts  of  Parliament  relating  to  the  Excise  on  Beer 
(and  other  exciseable  Liquors)."  And  on  the  hearing  of  this 
cause,  Jan.  S4,  1743,  the  lord  chancellor  ordered  that  a  case 
should  be  stated,  for  the  opinion  of  the  judges  of  the  Court  of 
King's  Bench,  upon  the  several  acts  of  parliament,  letters- 
patent,  and  grants  of  the  crown  insisted  on  by  either  side,  and 
any  other  letters  patent  appearing  upon  record  relating  to  the 
matters  in  question  between  the  parties.  The  several  letters 
patent  insisted  on  by  the  plaintiffs  in  support  of  their  claim  as 
the  king's  printers,  to  the  sole  and  exclusive  right  of  printing 
and  publishing  all  acts  of  parliament  or  abridgments  of  acts  of 
parliament,  bear  date  April  22,  in  the  first  of  Edward  VI.; 
December  29,  in  the  first  of  Queen  Mary ;  March  24^  in  the 
first  of  Elizabeth ;  September  27,  in  the  nineteenth  of  Eliza- 
beth ;  August  8,  in  the  thirty-first  of  Elizabeth  ;  May  10,  in  the 
first  of  James  I. ;  February  11,  in  the  fourteenth  of  James  I. ; 
July  20,  in  the  third  of  Charles  I. ;  September  26,  in  the  [  497  ] 
eleventh  of  Charles  I.;  December  24,  in  the  twenty-seventh 
of  Charles  11. :  and  October  IS,  in  the  12  Ann.  They  ex- 
pressly grant  the  sole  power  of  printing  all  and  all  sorts  of 
abridgments  of  all  and  singular  statutes  and  acts  of  parliament, 
and  prohibit  all  other  persons  to  print  any  volume,  book, 
or  work  of  which  the  printing  was  thereby  granted.  The 
estate  and  interest  granted  by  the  said  letters  patent  became 
vested  in  John  Baskett,  father  of  the  now  plaintiffs ;  and  is 
now  vested  in  the  plaintiffs,  as  administrators  to  their  said 
father,  with  his  will  annexed:  and  the  plaintifis  have  been 
sworn  and  admitted  into  the  said  office  of  his  majesty's  printer. 
The  case  further  stated,  that  the  plaintifis  and  other  printers 
to  his  majesty  and  his  royal  predecessors  have,  by  virtue  of 
the  said  several  letters  patent  to  them  respectively  granted, 
from  time  to  time  printed  all  acts  of  parliament  and  abridgments 
of  acts  of  parliament.  Bibles,  New  Testaments,  and  other 
books  mentioned  in  the  said  letters  patent.  And  the  plaintiffs 
claim  the  sole  right  of  printing  all  acts  of  parliament,  exclusive 
of  all  other  persons,  during  the  term  granted  by  the  said  letters 
patent  of  the  twelfth  of  Queen  Anne. 

The  defendants  founded  their  claim  upon  the  several  letters 

Eatent  and  act  of  parliament  following:  King  Henry  VIII.  by 
is  letters  patent,  July  the  20th,  in  the  twenty-sixth  year  of  his 
reign,  for  him  and  his  heirs,  granted  licence  to  the  chancellor, 
masters  and  scholars  of  the  university  of  Cambridge,  that  they 
and  their  successors  for  ever,  by  their  writing  under  the  seal 
of  the  said  chancellor,  from  time  to  time  tnight  assign  and 
choose  and  for  ever  have  among  themselves  and  within  the 
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Printing,  university  aforesaid  always  remaining  and  inhabiting,  three 
stationers  and  printers  or  vendors  of  books,  as  well  aliens  and 
born  without,  as  natives  and  born  within  his  said  majesty's 
obedience,  having  and  holding  as  well  hired  houses  as  houses 
of  their  own :  which  said  stationers  or  printers  in  form  afore- 
said assigned,  and  any  of  them,  might  lawfully  there  print  all 
manner  of  books  approved  or  which  thereafter  should  be  ap- 
proved by  the  said  chancellor  or  his  vice-chancellor  and  three 
doctors  there ;  and  as  well  those  books,  as  other  books  printed 
wheresoever,  as  well  within  his  said  majesty's  realm  as  without, 
so  as  aforesaid  approved  or  to  be  approved,  might  put  to  sale, 
as  well  within  the  said  university,  as  elsewhere  within  this 
kingdom,  wheresoever  they  shall  please.  The  statute  of  the 
13th  Eliz.  confirms  all  letters  patent  granted  to  the  said  uni- 
[  498  ]  versity.  By  letters  patent,  dated  6th  Feb.,  S  Charles  I.,  re- 
citing the  said  letters  patent  of  26th.  Hen.  8,  and  the  said  act 
of  parliament  of  the  13th  Eliz.,  and  also  reciting,  that  since 
the  said  act  of  parliament,  divers  letters  patent  bad  been 
made  by  Queen  Elizabeth,  King  James  I.,  and  his  then  ma- 
jesty, granting  authority  to  print  divers  and  sundry  books,  and 
prohibiting  generally  all  other  persons  to  print  the  same;  and 
also  reciting  a  decree  in  the  court  of  star-chamber  of  the  23d 
June,  28  Eliz.,  and  a  proclamation  of  the  25th  Sept.,  21  Jac.  1, 
inforcing  the  same ;  the  king  confirms  the  right  granted  by  the 
said  letters  patent  of  26  Hen.  8,  to  the  university  of  Cambridge, 
notwithstanding  any  grant  or  prohibition  contained  in  the  sub- 
sequent letters  patent  or  any  of  them. 

The  questions  upon  this  case  are, 

1.  Whether  the  plaintiffs  are  entitled  to  the  sole  right  of 
printing  acts  of  parliament  and  abridgments  of  acts  of  parlia- 
ment, exclusive  of  all  other  persons,  during  the  term  granted 
by  the  said  letters  patent,  dated  Oct.  13,  in  the  12th  year  of 
the  reign  of  Queen  Anne  ? 

2.  Whether  the  defendants,  the  chancellor,  masters  and 
scholars  of  the  university  of  Cambridge,  by  virtue  of  the  grants 
and  acts  of  parliament  insisted  on  by  the  said  defendants,  or 
any  of  them,  have  the  right  or  privilege  of  printing  acts  of 
parliament  or  abridgments  of  acts  of  parliament  ? 

This  case  was  first  argued  in  Michaelmas  term,  1745,  by 
Mr.  Comyns  for  the  plaintiffs,  and  Mr.  Noel  for  the  defendants. 
It  was  argued  a  second  time  in  Michaelmas  term,  1747,  by 
Mr.  Gundry  for  the  plaintiffs,  and  Sir  Richai*d  Lloyd  for  the 
defendants.  It  was  argued  a  third  time  in  Hilary  term,  1749, 
by  Mr.  Hume  for  the  plaintiffs,  and  Mr.  Henley  for  the  de- 
fendants. It  then  stood  for  the  certificate  of  the  judges;  which 
having  been  put  off  for  several  years  during  the  life  of  Lord 
Chief  Justice  Lee,  the  parties  did  not  apply  to  have  it  argued 
again  whilst  the  Lord  Chief  Justice  Ryder  lived;  but  in  Trinity 


term,  1758,  they  applied  to  have  it  set  down  for  further  argu-    Priptimt. 
ment  in  the  next  Michaelmas  term. 

Before  it  came  on,  the  court  ordered  copies  of  all  the  above- 
mentioned  letters  patent,  acts  of  parliament  and  instruments  to 
be  left  with  them.  They  also  ordered  copies  of  the  charter  to 
the  stationers  of  London  of  the  4th  of  May,  3  &  4  Philip  and 
Mary,  the  grant  to  the  university  of  Oxford  to  print  law  books, 
dated  the  12th  of  Aug.  9  Geo.  2,  and  the  proclamation  of  the 
25th  of  Sept.  21  Jac.  1,  against  the  disorderly  printing  of 
books ;  and  the  several  decrees  of  the  court  of  star-chamber  [  499  ] 
relative  thereto. 

On  November  17,  1758,  it  was  argued  by  Mr.  Comyns  for 
the  plaintiffs,  and  Mr.  Solicitor-General  Yorke  for  the  defen- 
dants. 

And  soon  after  this  last  argument,  the  following  certificate 
was  made : 

^^  Having  heard  counsel  on  both  sides,  and  considered  of 
this  case,  we  are  of  opinion  that  during  the  term  granted  by 
the  letters  patent  dated  the  13th  of  October,  in  the  12th  year 
of  the  reign  of  Queen  Anne,  the  plaintiffs  are  entitled  to  the 
right  of  printing  acts  of  parliaments  and  abridgments  of  acts 
of  parliament,  exclusive  of  all  other  persons  not  authorised  to 
print  the  same  by  prior  grants  from  the  crown. 

"  But  we  think,  that  by  virtue  of  the  letters  patent  bearing 
date  the  20th  day  of  July,  in  the  26th  year  of  the  reign  of 
King  Henry  VIII.,  and  the  letters  patent  bearing  date  the  6th 
of  February,  in  the  3rd  year  of  the  reign  of  King  Charles  I., 
the  chancellor,  masters,  and  scholars  of  the  university  of  Cam- 
bridge are  intrusted  with  a  concurrent  authority  to  print  acts 
of  parliament  and  abridgments  of  acts  of  parliament,  within 
the  said  university,  upon  the  terms  in  the  said  letters  patent. 

Mansfield, 
T.  Denison, 

"  Nov.  24,  1758.  M.  Foster, 

E.  WiLMOT.'' 

N.  B.  In  a  letter  from  Mr.  Justice  Foster  to  Sir  William 
Blackstone,  who  was  then  at  Oxford,  in  which  letter  was  in- 
closed the  said  certificate,  he  says,  "  I  thought  it  would  be 
agreeable  to  you  to  know  the  issue  of  the  cause.  The  word 
intrusted  was  inserted  by  way  of  intimation  to  the  university, 
that  we  consider  the  power  given  by  the  letters  patent  as  a 
trust  reposed  in  that  learned  body,  for  public  benefit,  for  the 
advancement  of  literature,  and  not  to  be  transferred  upon  lu- 
crative views  to  other  hands  (ty\ 

Lord  Coke,  out  of  a  filial  regard  to  his  alma  mater,  ob- 
serves (u),  that  the  university  of  Cambridge  hath  power  to 
print  within  the  same  omnes  et  amnimodos  libros;  which,  he 

(/)  Bla.  Rep.  122.  (u)  4  Inst.  228. 
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PriBting.  says,  the  university  of  Oxford  hath  not.  Nevertheless,  ccmin 
it  is  that  he  lived  many  years  after  the  date  of  the  last  of  those 
charters,  which  grants  to  the  university  of  Oxford  a  like  povt: 
as  is  granted  by  the  above-mentioned  charters  to  the  univer^it} 
of  Cambridge. 
[  500  ]  By  letters  patent  8  Cha.  1,  Nov.  IS,  the  king  grants  to  tk 
university  of  Oxford  licence  to  appoint  three  printers,  either 
aliens  or  natives,  residing  vrithin  the  university,  every  of  whom 
shall  have  power  to  print  all  manner  of  books  (ammmoda 
lihras)  not  publicly  prohihitedj  and  copies  of  books  to  be  ip- 
proved  by  tne  chancellor  or  his  vice-chaiicellor  and  three  dec- 
tors  (one  of  whom  at  least  to  be  professor  of  divinity)  appointei 
by  the  chancellor,  masters,  and  scholars  for  the  examinatioD  o] 
books ;  and  as  well  the  same  books,  as  others  wheresoever 
printed  within  the  king*s  dominions  or  without,  and  approved 
as  aforesaid,  as  well  within  the  said  university  as  elsewlwre  to 
expose  to  sale  and  sell ;  and  that  alien  bom  printers  employeti 
within  the  said  university,  shall  in  all  respects  be  consicbvi 
as  natural  bom  subjects,  except  as  to  customs  and  subsidies. 

8  Charles  1,  March  13.  The  king  recites  and  confirms  the 
former  grant ;  and  further  gives  leave  to  every  of  the  universin 
printers  to  employ  two  presses  (notwithstanding  a  decree  in  the 
Star  Chamber,  ^  Eliz.  to  the  contrary),  and  to  take  two  ap- 
prentices :  and  moreover  grants,  that  if  any  of  the  said  printer* 
shall,  under  the  conditions  aforesaid,  print  any  book  in  aoj 
language  from  any  manuscript  in  any  library  within  the  uni- 
versity of  Oxford  (the  same  never  having  been  printed  before): 
no  person,  without  leave  of  the  university,  shall  presume  to 
reprint  the  same  for  the  space  of  twenty-one  years ;  and  the 
same  privilege  is  granted  for  ten  years  as  to  any  boob  so 
printed  by  the  university  printers,  which  shall  be  composed  it 
novOj  and  published,  by  any  master  or  scholar,  under  pain  of 
forfeiture  of  the  surreptitious  books  in  both  cases. 

1 1  Charles  1,  March  3.  Reciting  that  almost  from  the  fbt 
introduction  of  printing  into  England  there  had  been  p^inte^^ 
in  the  university  of  Oxford,  who  by  virtus  of  die  privi]e;ge  of 
the  same  university  (before  any  charter,  inhibition,  restrictioiu 
or  limitation  of  printing  was  made)  had  free  power  of  printing 
books  and  selling  them  throughout  the  whole  realm,  as  appears 
from  many  printed  books  and  monuments  then  extant;  wfakh 
privileges  were  confirmed  by  the  statute  of  13  Eliz.  Since 
which  time  (although  in  the  decree  of  the  Star  Chamber,  SStd 
Jan.  08  Eiis.  which  allows  one  press  to  the  universiCy,  no  fe- 
striction  or  limitation  of  books  to  be  there  printed  occurs, 
except  a  general  provision  for  observing  certain  letters  pttent 
and  commissions  under  the  great  seal,  and  certain  ordimnoes 
for  the  better  government  of  the  company  of  statioBers  in  Lod^ 
[  501  ]  ^^^)  some  questions  having  arisen  between  the  company  oi 
stationers  and  others  concerning  the  exercise  of  die  art  of 


printing,  certain  booksj  puUich/  approved  and  received,  had  PrintiDg. 
been,  by  letters  patent  of  Queen  Elizabeth^  King  James,  and 
the  then  king,  peculiarly  reserved  to  be  printed  by  the  com- 
pany of  stationers  and  other  persons,  particularly  Robert  and 
Christopher  Barker,  John  Bill,  and  Bonham  Norton ;  and  re- 
citing also  the  letters  patent  of  ISth  November  and  13th 
March,  8  Charles,  to  the  university  of  Oxford,  and  that  now 
the  London  stationers  pretend  that  all  the  books  so  peculiarly 
reserved  for  their  printing  are  books  publicfy  prohibited^  and 
(as  such)  not  within  the  university  privilege,  whereby  the  uni^ 
versity  printers  afe  deterred  from  the  free  exercise  of  their 
powers ;  therefore  the  king  ratifies  and  confirms  for  ever  the 
aforesaid  letters  patent,  and  gives  power  to  the  university  to 
make  laws  and  ordinances  for  the  better  government  of  printing 
within  the  same:  and  further,  doth  interpret,  expound,  and 
declare,  that  those  books  of  what  kind  soever,  peculiarly  re^ 
served  to  be  furinted  by  the  company  of  stationers  or  other 
persons  whatsoever,  are  not  nor  ought  to  be  deemed  books 
publicly  prohibited^  forasmuch  as  they  are  rather  such  as  are 
commonly  approved  for  the  public  use  of  all  the  king's  sub- 
jects ;  and  which,  if  they  were  publicly  prohibited,  neither 
the  company  of  stationers  nor  any  other  persons  could  lawfully 
print  and  expose  to  sale ;  and  therefore  that  it  shall  be  lawful 
to  the  printers,  stationers,  or  booksellers  of  the  university  of 
Oxford,  assigned  as  is  aforesaid  in  the  aforesaid  letters  patent, 
from  time  to  time  for  ever,  to  print  within  the  said  university 
and  the  precincts  thereof,  according  to  the  form  in  the  said 
letters  patent  prescribed,  the  same  books,  and  every  book  of 
what  kind  soever,  contained  in  the  charters  of  the  stationers  of 
the  city  of  London  and  their  successors,  or  of  other  printers 
whatsoever,  and  so  peculiarly  reserved  to  the  printing  of  them 
and  their  successors  or  assigns,  and  also  all  other  books  what- 
soever not  publicly  prohibited  as  aforesaid,  as  well  in  the 
English,  as  in  any  foreign  language,  or  mixt  therewith ;  and 
the  same,  sewed  or  bound  in  large  volumes  or  in  small,  as  well 
within  the  said  university  and  the  precincts  thereof,  as  else- 
where within  the  king's  dominions,  publicly  to  expose  to  sale. 
And  these  letters  patent  are  ordered  to  be  construed  in  the 
most  beneficial  manner  for  the  university,  notwithstanding  any 
misrecitals  or  nonrecitals,  or  any  other  defects  or  imperfections  r  gna  1 
whatsoever.  The  15  Geo.  3,  c.  63,  enables  the  two  universities 
in  England,  the  four  in  Scotland,  and  the  colleges  of  Eton, 
Westminster,  and  Winchester,  to  have  for  ever  the  sole  right 
of  printing  such  books  as  have  been  or  shall  be  bequeathed  to 
them,  unless  the  same  have  been  or  shall  be  bequeathed  for  a 
limited  time.  They  may  also  sell  the  copyright  in  like  manner 
as  any  author  udder  the  i^'ovision  of  the  8  Anne. 

The  21  Geo.  3,  c.  56,  s.  10,  reciting  that  whereas  the  power 
of  granting  a  Kberty  to  print  fdmanecks  and  o^r  books  was 
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Printing,  heretofore  supposed  to  be  an  inherent  right  in  the  crown ;  and 
whereas  the  crown  hath,  by  different  charters  under  the  great 
seal,  granted  to  the  universities  of  Oxford  and  Cambridge, 
among  other  things,  the  privilege  of  printing  almanacks  {x) ; 
and  whereas  the  universities  did  demise  to  the  company  of 
stadoners  of  the  city  of  London  their  privileges  of  printing 
and  vending  almanacks  and  calendars,  and  have  received  an 
annual  sum  of  1000/.  and  upwards,  as  a  consideration  for  such 
privilege ;  and  whereas  the  money  so  received  by  them  has 
been  laid  out  and  expended  in  promoting  different  branches  of 
literature  and  science,  to  the  great  increase  of  religion  and 
learning,  and  the  general  benefit  and  advantage  of  these  realms ; 
and  whereas  the  privilege  or  right  of  printing  almanacks  has 
been,  by  a  late  decision  at  law,  found  to  have  been  a  common 
right,  over  which  the  crown  had  no  control,  and  consequently 
the  universities  no  power  to  demise  the  same  to  any  particular 
person  or  body  of  men,  whereby  the  payments  so  made  to 
them  by  the  company  of  stationers  have  ceased  and  discon- 
tinued, enacts,  that  out  of  the  duties  granted  by  that  act  there 
shall  be  paid  500/.  a  year  to  each  of  the  two  universities  (half 
yearly)  at  Midsummer  and  Christmas.  This  annual  grant  of 
500/.  has  been  confirmed  to  each  of  the  said  universities  by 
the  44  Geo.  3,  c.  98,  schedule  C.  [[and  it  is  not  repealed  by 
55  Geo.  3,  c.  184,  s.  1.] 

29.  By  the  3  Jac.  c.  5,  every  person  that  shall  be  a  popish 
recusant  convict,  during  the  time  that  he  shall  remain  a 
recusant  shall  be  utterly  disabled  to  present  to  any  benefice, 
prebend,  or  any  other  ecclesiastical  living,  or  to  collate  or  no- 
minate to  any  free  school,  hospital,  or  donative,  or  to  grant 
any  avoidance  of  any  benefice,  prebend,  or  other  ecclesiastical 
living ;  and  the  chancellor  and  scholars  of  the  university  of 
Oxford,  so  often  as  any  of  them  shall  be  void,  shall  have  the 
presentation,  nomination,  collation,  and  donation  thereof,  lying 
within  the  counties  of  Oidbrd,  Kent,  Middlesex,  Sussex,  Surrey, 
Hampshire,  Berkshire,  Buckinghamshire,  Gloucestershire, 
Worcestershire,  Staffordshire,  Warwickshire,  Wiltshire,  So- 
[  503  ]  mersetshire,  Devonshire,  Cornwall,  Dorsetshire,  Hereford- 
shire, Northamptonshire,  Pembrokeshire,  Carmarthenshire, 
Brecknockshire,  Monmouthshire,  Cardiganshire,  Montgomery- 
shire, the  city  of  London,  and  in  every  city  and  town  being 
a  county  of  itself,  lying  within  the  precincts  of  any  of  the 
counties  aforesaid;  and  the  chancellor  and  scholars  of  the 
university  of  Cambridge  shall  have  the  presentation,  nomina- 
tion, collation,  and  donation  thereof,  lying  within  the  counties 
of  Essex,  Hertfordshire,  Bedfordshire,  Cambridgeshire,  Hun- 
tingdonshire, Suffolk,  Norfolk,  Lincolnshire,  Rutlandshire, 
Leicestershire,  Derbyshire,  Nottinghamshire,  Shropshire,  Che- 

(x)  IStationen*  Company  v.  Caman,  2  Bla.  Rep.  1004.] 


Popish 
Livings, 
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shire,  Lancashire,  Yorkshire,  the  county  of  Durham,  Northum- 
berland, Cumberland,  Westmoreland,  Radnorshire,  Denbigh- 
shire, Flintshire,  Carnarvonshire,  Angleseyshire,  Merioneth- 
shire, Glamorganshire,  and  in  every  city  and  town  being  a 
county  of  itself  lying  within  the  precincts  of  any  of  the  counties 
aforesaid. 

[[The  10  Geo.  4,  c.  7,  commonly  called  the  Roman  Catholic  Roman  ca- 
ReTief  Act,  contains  the  following  provision :  J^f!^  ^"*' 

[Sect.  16.  '<  That  nothing  in  this  act  contained  shall  be  con-  Not  to  extend 
strued  to  enable  any  persons,  otherwise  than  as  they  are  now  by  law  \^  {h?  e^^^-^* 
enabled,  to  hold,  enjoy,  or  exercise  any  office,  place,  or  dignity  of,  mahea 
in,  or  belonging  to  the  United  Church  of  England  and  Ireland,  or  eiciiuUcla^ 
the  Church  of  Scotland,  or  any  place  or  office  whatever  of,  in,  or  Courii,  Uni- 
belonging  to  any  of  the  ecclesiastical  courts  of  judicature  of  £ng-  Jegn,  or 
land  and  Ireland  respectively,  or  any  court  of  appeal  from  or  Schooii; 
review  of  the  sentences  of  such  courts,  or  of,  in,  or  belonging  to 
the  Commissary  Court  of  Edinburgh,  or  of,  in,  or  belonging  to  any 
cathedral  or  collegiate  or  ecclesiastical  establishment  or  foundation ; 
or  any  office  or  place  whatever  of^  in,  or  belonging  to  any  of  the 
universities  of  this  realm  ;  or  any  office  or  place  whatever,  and  by 
whatever  name  the  same  may  be  called,  of,  in  or  belonffing  to  any 
of  the  colleges  or  halls  of  the  said  universities,  or  toe  colleges 
of  Eton,  Westminster,  or  Winchester,  or  any  college  or  school 
within  this  realm ;  or  to  repeal,  abrogate,  or  in  any  manner  to  in- 
terfere with  any  local  statute,  ordinance,  or  rule,  which  is  or  shall 
be  established  by  competent  authority  within  any  university,  col- 
lege, hall,  or  school,  by  which  Roman  Catholics  shall  be  prevented 
from  being  admitted  thereto,  or  from  residing  or  taking  degrees 
therein  :  provided  also,  that  nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  enable  any  person,  otherwise  than  as 
he  is  now  by  law  enabled,  to  exercise  any  right  of  presentation  to  nor  to  Pre- 
any  ecclesiastical  benefice  whatsoever;  or  to  repeal,  vary>  or  alter  Beneflce'.*^ 
in  any  manner  the  laws  now  in  force  in  respect  to  the  right  of 
presentation  to  any  ecclesiastical  benefice,"] 

There  are  many  other  particulars  concerning  such  presenta- 
tions, nominations,  collations,  and  donations :  which  falling  in 
more  properly  under  the  title  l^opccp  (y)^  are  there  at  large 
inserted. 

30.  By  Canon  36,    "  The  universities  have  a  concurrent  ^^^  *® 
power  with  the  archbishops  and  bishops,  in  granting  licences  ^^** 

to  preach." 

31.  By  Canon  33,  "No  person  shall  be  admitted  into  J^^'" 
sacred  orders,  except  he  shall  exhibit  to  the  bishop  a  pre- 
sentation or  certificate,  that  he  is  provided  of  some  church 
wherein  to  officiate ;  or  that  he  is  a  fellow,  or  in  right  as  a 
fellow,  or  to  be  a  conduct  or  chaplain  in  some  college  in  Cam- 
bridge or  Oxford,  or  except  he  be  a  master  of  arts  of  five 
years  standing,  that  liveth  of  his  own  charge,  in  either  of  the 

(y)  [See  1  W,  &  M.  s.  1,  c.  26.] 

Vol.  I.  3  b 


503  ColUffetf  HatiQ  WLnl\>mMtft.2 

universities^  or  except  he  be  to  be  admitted  by  the  bishop 

himself  to  some  benefice  or  curateship  then  void. 

[  504  ]       33.  Canon  41.  No  licence  or  dispensation  for  the  keeping 

^rees  are    ^^  ^OTB  beneficcs  with  cure  than  one^  shall  be  granted  to  any, 

reqaisite  for    but  such  as  shall  havc  taken  the  degree  of  a  master  of  arts  at 

piorauty.       ^j^^  j^^^  .^  ^^^  ^^  ^j^^  uiuversities  of  this  realm  (z). 

[[The  I  8c  2  Vict.  c.  IO69  which  consolidates  and  repeals 
former  statutes  relating  to  the  residence  of  the  clergy,  ccmtains 
the  following  provision  with  respect  to  the  universities : 

Ceruin  Per-       [Sect.  87.  "  That  no  spiritual  person,  being  head  ruler  of  any 
rromlpenaf.'    couege  OF  hall  within  either  of  the  Universities  of  Oxford  or  Cam- 
^Vi/°n  ^^    bridge,  or  being  warden  of  the  University  of  Durham,  or  bdng 
rei  ence.       ]^q^^  master  of  Eton,  Winchester,  or  Westminster  School,  or  prin- 
cipal or  any  professor  of  the  East  India  College,  having  been  ap- 
pointed such  principal  or  professor  before  the  time  of  the  passing 
of  this  act,  and  not  having  respectively  more  than  one  benefice 
with  cure  of  souls,  shall  be  liable  to  any  of  the  penalties  or  for- 
feitures in  this  act  contained  for  or  on  account  of  non-residenee  on 
any  benefice.'* 
Privileges  for       [Sect.  38.  "  That  no  spiritual  person  being  dean  of  any  eadie- 
temporary      ^^^i  q^  coUegiatc  church,  during  such  time  as  he  shall  reside  upon 
denceT"        his  deanery,  and  no  spiritual  person  having  or  holding  any  pro- 
fessorship or  any  public  readership  in  either  of  the  said  nniversi- 
ties,  while  actually  resident  within  the  precincts  of  the  university, 
and  reading  lectures  therein,  (provided  always,  that  a  certificate 
under  the  hand  of  the  vice  chancellor  or  warden  of  the  university, 
stating  the  fact  of  such  residence,  and  of  the  due  performance  of 
such  duties,  shall  in  every  such  case  be  transmitted  to  the  bishop 
of  the  diocese  wherein  the  benefice  held  by  such  spiritual  person  is 
situate  within  six  weeks  after  the  thirty-first  day  of  December  in 
each  year;)  •  •  •  •  and  no  spiritual  person,  being  provost  of 
Eton  College,  or  warden  of  Winchester  College,  or  master  of  the 
Charter  House,  or  principal  of  Saint  David's  College,  or  principal 
of  King's  College,  London,  during  the  time  for  which  he  may  be 
required  to  reside  and  shall  actu^Iy  reside  therein  respectively. 
shall  be  liable  to  any  of  the  penalties  or  forfeitures  in  this  act  con- 
tained for  or  on  account  of  non-residence  on  any  benefice  for  the 
time  in  any  year  during  which  he  shall  be  so  as  aforesaid  resid^it, 
ensaged,  or  performing  duties,  as  the  case  may  be,  but  every  such 
spiritual  person  shall,  with  respect  to  residence  on  a  benefice  under 
this  act,  be  entitled  to  account  the  time  in  any  year  during  which 
he  shall  be  so  as  aforesaid  resident,  engaged,  or  performing  dvtks, 
as  the  case  may  be,  as  if  he  had  legally  resided  during  ue  same 
time  on  some  other  benefice ;  any  thing  in  this  act  contamed  to  tlie 
contrary  notwithstanding." 

TThe  1  &  2  Vict.  c.  23,  whose  object  is  to  provide  fit  houses 

for  oeneficed  clergy,  enacts,  by  its  fifth  section, 

Coiiegei  &c        [*'  That  it  shall  be  lawful  for  any  college  or  hall  within   the 

Mon^,**"*^*  universities  of  Oxford  or   Carabri^e,   or   for  any  other  eorpo- 

interest  trtt,  rate  bodies  possessed  of  the  patronage  of  ecclesiastical  benefices,  to 

{x)  [See  titles  Vlurslttff  and  ItesOTflKt.] 


advance  and  lend  any  sum  or  sums  of  money  of  which  they  have  to  Beaefleei 
the  power  of  disposmg  in  order  to  aid  and  assist  the  several  pur-  palronage  for 
poses  of  this  act,  for  the  building,  rebuilding,  repairing,  or  pur-  Hoaies. 
chasing  of  any  houses  or  buildings  lor  the  habitation  or  convenience 
of  the  clergy,  or  sites  for  such  houses  and  buildings,  upon  benefices 
in  the  patronage  of  such  colleges  or  halls  respectively,  upon  the 
mortgage  and  security  directed  by  this  act  for  the  repayment  of 
the  principal,  without  taking  any  interest  for  the  same.'' 

[[The  seventy-third  section  of  the  1  &  2  Vict  c.  106,  enacts : 

^**  That  it  shall  be  lawful  for  any  college  or  hall  within  the  Coiiece*  in 
universities  of  Oxford  and  Cambridge^  or  for  any  other  corpo-  nMyhi^Siy 
rate  bodies  possessed  of  the  patronage  of  ecclesiastical  benefices,  to  Sam*  without 
advance  and  lend  any  sum  or  sums  of  money  of  which  they  have  mid^SS^'  ^ 
the  power  of  disposing,  in  order  to  aid  and  assist  the  several  pur-  S^a!!**'  ** 
poses  of  this  act  for  the  building,  rebuilding,  repairing,  or  pur- 
chasing of  any  houses  or  buildings  for  the  habitation  ana  conveni- 
ence of  the  clergy,  upon  benefices  under  the  patronage  of  such 
coUejE^e  or  hall,  upon  the  mortgage  and  security  directed  by  this 
act  for  repayment  of  the  principal,  without  taking  any  interest  for 
the  same. 

QThe  1  &  2  Will.  4,  c.  46,  whose  object  is  to  extend  the 
provisions  of  29  Car.  2,  for  augmenting  small  vicarages,  &c., 
enacts  as  follows : 

[Sect.  3,  "  That  in  every  case  in  which  any  augmentation  shall  i  a  s  whl  4, 
at  any  time  hereafWr  be  granted,  reserved,  or  made  payable  to  the  {^i^toVn*. 
incumbent  of  any  church  or  chapel,  or  reserved  by  way  of  increase  mentatioDibj 
of  rent  to  the  le^ors,  but  intended  to  be  to  or  for  the  use  or  benefit  HospiuUfl?'^ 
of  any  incumbent,  by  the  master  and  fellows  of  any  college,  or  the 
master  or  guardian  of  any  hospital  so  making  the  said  grant  or  re- 
servation out  of  any  rectory  impropriate,  or  tithes  or  portion  of 
tithes^  belonging  to  the  master  and  fellows  of  such  college,  or  the 
master  or  ffuaroian  of  such  hospital,  all  the  provisions  herein-before 
recited  ana  set  forth,  except  the  provision  hereinbefore  repealed, 
shall  apply  to  such  case  in  the  same  manner  as  if  the  same  pro- 
visions, except  as  aforesaid,  (with  such  alterations  therein  as  the 
difference  between  the  cases  would  require,)  were  herein  expressly 
set  forth  and  enacted  with  reference  thereto :  provided  always,  that 
every  such  augmentation  shall   be  made   to   the   incumbent  of 
some  church  or  chapel  within  the  parish  or  place  in  which  the  rec- 
tory impropriate  shall  lie,  or  in  which  the  tidies  or  portion  of  tithes 
shall  arise  (as  the  case  may  be)." 

[Sect.  4.  **  That  in  every  case  in  which  any  augmentation  shall  The  mbm 
at  any  time  hereafter  be  granted,  reserved,  or  made  payable  to  the  extend  to* 
incutnfoent  of  any  church  or  chapel  being  in  the  patronage  of  the  ^?gmeiit- 
grantor  or  grantors,  or  lessor  or  lessors,  or  be  reserved  by  way  of  bv^Spidtaai 
increase  of  rent  to  the  lessor  or  lessors,  but  intended  to  be  to  or  for  ^'SlSni  and 
the  use  or  benefit  of  any  such  incumbent,  by  any   archbishop,  Hoepiuii,oat 
bishop,  dean,  dean  and  chapter,  archdeacon,  prebendary,  or  other  duame^^'^to 
ecclesiastical  corporation,  person  or  persons  whatsoever,  or  the  «ny  Cborch 
master  and  fellows  of  any  college,  or  the  master  or  guardian  of  any  beiDgtrtbeir 
hospital  so  making  the  said  grant  or  reservation  out  of  any  lands,  Patroaage. 
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tenements  or  other  hereditaments  belonging  to  such  archbishop, 
bishop,  dean,  dean  and  chapter,  archdeacon,  prebendary,  or  other 
ecclesiastical  corporation,  person  or  persons  whatsoever,  or  the 
master  and  fellows  of  such  college,  or  the  master  or  guardian  of 
such  hospital,  all  the  provisions  hereinbefore  recited  and  set  forth 
(except  the  provision  herein-before  repealed)  shall  apply  to  such 
case  in  the  same  manner  as  if  the  same  provisions,  except  as  afore- 
said, (with  such  alterations  therein  as  the  difference  between  the 
cases  would  require,)  were  herein  expressly  set  forth  and  enacted 
with  reference  thereto." 

[Sect.  29,  "  That  the  powers  by  this  act  given  to  the  master  and 
fellows  of  any  college  shall  apply  to  cases  in  which  the  head  of  the 
college  shall  be  called  the  warden,  dean,  provost,  president,  rector, 
or  pnncipal  thereof,  or  shall  be  called  by  any  other  denomination, 
and  that  such  powers  shall  extend  to  every  college  and  hall  in  the 
universities  of  Oxford  and  Cambridge,  and  to  the  colleges  of  Eton 
and  Winchester." 

[^The  2  &3  Vict.c.  18,  an  act  for  enabling  archbishops  and 
bishops  to  raise  money  by  mortgage  of  their  sees  for  building 
houses  of  residencei  enacts^  by  sect  IT^  as  follows  : 

("That  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or 
egiate,  corporations  aggregate  or  sole,  tenants  for  life  or  in 
tail,  husbands,  guardians,  trustees,  and  feoffees  in  trust,  committees, 
executors,  and  administrators,  and  all  other  persons  and  trustees 
whomsoever,  not  only  for  and  on  behalf  of  themselves,  their  heirs 
and  successors,  but  also  for  and  on  behalf  of  their  cestuis  que 
trusts,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes  covert 
or  other  person  or  persons,  and  to  and  for  all  femes  covert  who 
are  or  shall  be  seised,  possessed  of,  or  interested  in  any  mes- 
suages or  buildings,  lands,  grounds  or  hereditaments  which  may  be 
convenientlv  used  or  taken  for  the  purposes  of  this  act,  to  contract 
for,  sell  and  convey,  or,  if  copyhold,  to  enfranchise  the  same  and 
every  part  thereof,  unto  such  archbishop  or  bishop  as  aforesaid  and 
his  successors ;  and  all  such  contracts,  agreements,  sales,  convey- 
ances, and  assurances  shall  be  valid  and  effectual  in  the  law  to  all 
intents  and  purposes  whatsoever,  any  law,  statute,  usage,  or  custom 
to  the  contrary  m  any  wise  notwithstanding  ;  and  all  bodies  politic, 
corporate  or  collegiate,  and  all  persons  whomsoever,  so  conveying 
as  aforesaid,  are  hereby  indemnified  for  or  in  respect  of  any  such 
sale,  which  he,  she,  or  they,  or  any  of  them,  snail  respectively 
make  by  virtue  or  in  pursuance  of  this  act." 

CThe  6  &  7  Will.  4,  c.  70,  s.  3,  enabled  ecclesiastical  bodies 
corporate^  or  sole,  to  convey  portions  of  their  lands  for  sites 
of  schools,  and  it  seemed  that  colleges  were  not  included  under 
this  enabling  clause.  But  the  4  &  5  Vict  c.  38,  repealed  the 
preceding  act,  and  by  its  6th  section  made  it  ^'  lavefiil  for  any 
corporation,  ecclesiastical  or  lay,  whether  sole  or  aggregate/" 
to  convey  lands  for  sites  of  schools  under  the  provisions  of  the 
act  (a).  The  3  &  4  Vict.  c.  77,  an  act  for  extending  and  im- 
proving the  benefits  of  grammar  schools,  exempts  from  its 

(a)  [Which  see  under  title  ft(|ooli.] 


operation  the  universities  of  Oxford  and  Cambridge^  and  any 
college  or  hall  within  the  same,  and  the  university  of  London 
and  any  colleges  connected  therewith,  and  the  university  of 
Durham,  and, the  colleges  of  St.  David  or  St  Bees (6). 

[[The  3  &  4  Vict,  c,  113,  enacts  : 

[Sect.  69.  "  That,  so  soon  as  conveniently  may  be,  and  by  the  Beo«ficei 
authority  hereinafler  provided,  such  arrangements  may  be  made  Hmdthips^or 
with  respect  to  bene&ces  which  are  annexed  by  act  of  parliament  ^"'f^*  "^'^ 
or  otherwise  to  the  headships  of  colleges  in  the  universities  of  Ox-      *^  ' 
ford  and  Cambridge  as  may  enable  the  respective  colleges,  if  they 
shall  think  fit,  to  sell,  or  themselves  to  purchase,  the  advowsons  of 
such  benefices,  and  to  invest  the  proceeds  in  proper  securities,  with 
provisions  for  the  payment  of  the  interest  and  annual  profits  thereof 
to  the  respective  heads  of  the  colleges  for  the  time  bemg ;  and  that 
upon  the  completion  of  the  said  arrangements  respectively  the  exist- 
ing incumbents  of  such  benefices  respectively  shall  be  at  liberty, 
upon  resigning  the  same,  to  receive  the  interest  and  annual  profits 
of  the  proceeds  arising  from  such  sales  respectively." 

[Sect.  70.  "  That  so  soon  as  conveniently  may  be,  and  by  the  like  Benefl«»  »b- 
authority,  arrangements  may  be  made  to  enable  the  university  of  profetMnhrp 
Cambridge,  if  they  shall  so  think  fit,  to  sell  the  advowsons  of  the  Jf  ^SS**'*" 
benefices  annexed  to  the  regius  professorship  of  divinity  in  the  said  may  be  mU. 
university  or  any  of  them,  and  to  invest  the  proceeds  of  any  such 
sale  in  proper  securities,  with  a  provision  for  the  payment  of  the 
interest  and  annual  profits  thereof  to  the  regius  professor  of  divinity 
for  the  time  being ;  and  that  upon  the  completion  of  the  sale  of  any 
such  advowson^  the  existing  incumbent  of  the  benefice  shall  be  at 
liberty  upon  resigning  the  same,  to  receive  such  interest  and  annual 
profits." 

[Sect.  71.  ''That  with  respect  to  any  benefice  with  cure  of  souls  SineenrePrc- 
which  is  held  together  with,  or  in  the  patronage  of  the  holder  of  t^^nncxe?^ 
any  prebends  or  other  sinecure  preferment  belonging  to  any  college  to  Benvflc«8 
in  either  of  the  universities,  or  to  any  private  patron,  arrangements  sonii,  with 
may  be  made  by  the  like  authority,  and  with  the  consents  of  the  S**{IJf "'  ®' 
respective  patrons,  for  permanently  uniting  such  preferments  with 
sucn  benefice ;  provided  that  this  act  shall  not  apply  to  or  affect 
any  prebend  or  other  sinecure  preferment  in  the  patronage  of  any 
college,  or  of  any  lay  patron  in  any  other  manner  than  as  is  herein 
expressly  enacted." 

[[By  sect.  12  of  this  statute  two  canonries  in  the  cathedral 
church  of  Ely  are  to  be  annexed  to  the  regius  professorships  of 
Hebrew  and  Greek;  and  by  sect.  15,  it  is  enacted  that  pro- 
visions respecting  the  suspension  of  canonries  shall  not  extend 
to  any  canonry  in  the  chapter  of  Ely,  which  may  be  annexed 
to  any  professorship.  And  sect.  51,  which  vests  in  the  Eccle- 
siastical Commissioners  the  estates  of  non-resident  prebends, 
provides  (among  other  exceptions)  that  *'  nothing  herein  con- 
tained shall  aroct  any  dignity,  office,  or  prebend,  which  is 
permanently  annexed  to  any  bishopric,  archdeaconry,  profes- 
sorship/' Sec.,  thereby  preserving  the  estate  of  the  Professor  of 
(6)  [See  this  act  also  un4er  A^  title  j|^(|oob.] 
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of  chiTuw  ^^^^  ^*^  ^"  Oxford,  which  are  the  rectorial  tithes,  8tc,  of 

at  oxforti.     Shipton  in  Oxfordshire,  attached  to  the  prebend  of  that  name 

in  Salisbury  Cathedral,  see  vol.  i.  p.  90  and  1S5,  where  this 

statute  is  printed  at  length  under  the  title  3)t(tn0  ftflU  C)(ip« 

t£r0«     See  also,  p.  431,  as  to  the  Dean  and  Chapter  of 

Cbristefaorch.  Christchurch  in  Oxford. 

unwenitief  TBy  sect.  8  of  5  &  6  Will.  4,  c.  62,  the  universities  of  Ox- 
ul7?Dedara-  ^<^^^  ^^^  Cambridge  may  substitute  in  certain  cases  a  declara- 

'oa"/"""  ^'^"  ^"  ^'^"  ^^  ^"  ^^^^*  ^^  ^^^  jDat|p0t  yol.  iii.  p.  81.  They 
Are  exempt  are  also  exprcsslv  exempted  from  the  operation  of  the  sta- 
chTrityCom-  tutcs  appointing  tne  commissioners  to  inquire  into  charities  (e). 

miMiooen.       — Ed^  i 

[  505  ]       By  21  Hen.  8,  c.  13,  all  doctors  and  bachelors  of  divinity, 

doctors  of  law,  and  bachelors  of  law  canon,  and  every  of 

them,  which  shall  be  admitted  to  any  of  the  said  degrees  by 

any  of  the  universities  of  this  realm,  and  not  by  grace  only, 

may  purchase  licence,  and  take,  have  and  keep  two  parsoo- 

%  ages  or  benefices  with  cure  of  souls  (without  any  chaplainship). 

Firet  Froiu        34.  By  the  1  Eliz.  c.  4,  for  the  restitution  of  first  fruits  and 

Md  Tenthf.    {^|riths  to  the  crowu,  it  is  provided,  that  all  grants,  immunities 

and  liberties  given  to  the  universities  of  Cambridge  and  Ox« 

ford,  or  to  any  college  or  hall  in  either  of  them,  and  to  the 

colleges  of  Eton  and  Winchester,  by  King  Henry  the  Eighth 

or  anv  other  of  the  queen's  progenitors  or  predecessors,  or  by 

act  of  parliament,  touching  the  release  or  discharge  of  first 

fruits  and  tenths,  shall  be  always  and  remain  in  their  full 

strength  and  virtue. 

F^iidani         36.  By  the  3  Hen.  8,  c.  11^  for  licensing  surgeons  by  the 

an    urgMM.  i^j^f^^p  ^f  ^|^g  diocese,  it  is  provided,  that  the  same  shall  not 

be  prejudicial  to  the  universities  of  Oxford  or  Cambridge,  or 

to  any  privileges  granted  to  them. 

And  by  the  14  and  15  Hen.  8,  c.5,  which  enacteth,  that  no 

girson  shall  be  suffered  to  practise  in  physic  throughout 
ngland,  until  he  be  examined  at  London  by  the  president 
and  three  elects  of  the  college  of  physicians;  and  to  have 
from  them  letters  testimonial  of  their  examination  and  appro- 
bation :  there  is  an  exception,  unless  he  be  a  graduate  of  Ox- 
ford or  Cambridge,  which  hath  accomnlished  all  things  for 
his  form  without  any  grace.     [[See  title  |p||p0tCf(in)S)  vol.  iii.]] 

Sit  has  been  held  that  the  mere  production  in  court  of  a 
oma  of  a  doctor  of  physic,  under  the  seal  of  one  of  the 
universities,  is  not  in  itself  evidence  to  show  that  the  Wirty 
named  in  the  diploma  is  entitled  to  that  degree  (d)* — Ed. j 
jQstkes  of  36.  By  the  6  Geo.  2,  c.  18,  "  No  person  shall  be  a  justice 
of  the  peace,  who  hath  not  100/.  a  year  clear  of  incumbrances : 
provided,  that  this  shall  not  extend  to  any  city  or  town  having 
justices  of  the  peace  within  their  respective  limits ;  but  that  in 

(c)  rSee  Shelford  on  Mortmain,  pp.  306,  885.] 

(d)  [Moiief  V.  ThonUan,  8  T.  R.  308 ;  3  Egp.  4.] 


every  such  city  or  town  they  may  be  capable  to  be  justices  of 
the  peace,  in  such  manner  as  if  this  act  had  not  been  made ; 
and  provided  also,  that  this  shall  not  extend  to  any  of  the 
heads  of  colleges  or  halls  in  either  of  the  two  universities  of 
Oxford  aiid  Cambridge ;  but  that  they  may  be  made  justices 
of  the  peace  of  and  in  the  several  counties  of  Oxford,  Berks 
and  Cambridge,  and  the  cities  and  towns  within  the  same,  and 
execute  the  office  thereof  as  fully  and  freely  in  all  respects  as 
if  this  act  had  not  been  made." 

And  by  the  7  Geo.  S,  c.  10,  ''  Whereas  it  hath  been  cus- 
tomary for  the  vice-chancellor  of  the  university  and  mayor  of 
the  town  of  Cambridge  to  be  justices  of  the  peace  of  the 
county  of  Cambridge,  and  it  may  be  inconvenient  to  have  the 
said  qualification  of  100/.  a  year  extend  to  them  ;  it  is  there- 
fore enacted,  that  the  said  act  shall  not  extend  to  deprive  the  [  506  ] 
said  vice-chancellor  of  the  university  or  mayor  of  the  town  of 
Cambridge  from  being  a  justice  of  the  peace  in  the  said  county." 

And  by  the  18  Geo.  %  c.  20,  for  the  oath  of  100/.  a  year 
qualification  to  be  made  by  justices  of  the  peace,  it  is  provided, 
that  this  shall  not  extend  to  any  of  the  heads  of  colleges  or 
halls  in  either  of  the  two  universities  of  Oxford  and  Cam- 
bridge, or  to  the  vice-chancellor  of  either  of  the  said  univer- 
sities, or  to  the  mayor  of  the  city  of  Oxford  or  town  of  Cam- 
bridge ;  but  that  they  may  be  and  act  as  justices  of  the  peace 
of  and  in  the  several  counties  of  Oxford,  Berks  and  Cambridge, 
and  the  cities  and  towns  within  the  same,  and  execute  the  jr^°JS?Dt' 
office  thereof,  as  fully  and  freely  in  all  respects  as  heretofore 
they  have  lawfully  used  to  execute  the  same,  as  if  this  act  had 
not  been  made. 

37.  By  the  9  Ann*  c.  5,  requiring  knights  of  the  shire  to 
have  600/.  a  year,  and  citizens,  burgesses,  and  barons  of  the 
cinque  ports  to  have  SCO/,  a  year ;  and  by  the  33  Geo.  2,  c.  SO, 
requiring  oath  to  be  made  of  such  qualification,  the  members 
for  the  two  universities  are  excepted. 

38.  By  the  31  Geo.  2,  c.  29,  and  3  Geo.  3,  c.  11,  for  the  AmImoc 
due  making  of  bread,  and  for  regulating  the  price  and  assize 
thereof,  and  to  punish  persons  who  shall  adulterate  meal, 
flour,  or  bread ;  it  it  is  provided,  that  the  same  shall  not  ex- 
tend to  prejudice  the  ancient  right  or  custom  of  the  two  uni- 
versities of  Oxford  or  Cambridge,  or  either  of  them,  or  their 
clerks  of  the  market,  or  the  practice  within  the  several  juris- 
dictions there  used,  to  set,  ascertain,  and  appoint  the  assize 

and  weights  of  all  sorts  of  bread  to  be  sold  or  exposed  to  sale 
within  their  several  jurisdictions ;  but  that  they  may  from  time 
to  time  set,  ascertain  and  appoint  the  size  and  weight  of  all 
sorts  of  bread  To  be  sold  or  exposed  to  sale  by  any  baker  or 
other  person  whatsoever,  within  the  limits  of  their  several 
jurisdictions,  and  may  inquire  and  punish  the  breach  thereof, 
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as  fully  and  freely  in  all  respects  as  they  used  to  do,  as  if  this 
act  had  not  been  made. 

T.,  5  Car.,  case  of  The  University  of  Cambridge,  The 
university  claimed  by  their  charter  to  be  clerks  of  the  market, 
and  that  they  had  power  by  their  office  to  make  otders,  and 
to  execute  them :  and  they  made  an  order,  that  no  chandler 
should  sell  candles  for  more  than  four  pence  halfpenny  the 
pound :  and  because  one  sold  for  five  pence  the  pound,  they 
[  507  ]  imprisoned  him.  In  this  case  a  prohibition  was  granted;  for 
that  they  could  not  imprison  without  course  of  law ;  and  as 
clerks  of  the  market^  they  had  nothing  to  do  but  with  victuals, 
which  candles  are  not(z). 
Taverns  and  39.  In  the  closc  rolls,  80  aucicnt  as  the  3  Edw.  1,  there  is 
Aiehoniet.  ^  ^^j^  ^q  ^j^g  mayor  and  bailiflS  of  Oxford,  to  observe  the 
assize  of  bread  and  wine,  and  to  set  a  reasonable  price  upon 
victuals,  as  they  are  bound  by  oath  to  the  chancellor  and 
proctors  (a).  And  by  a  charter  of  yet  more  ancient  date,  to 
wit,  in  the  39  Hen.  3,  we  find  the  assize  of  bread  and  of  ale 
and  wine  granted  to  the  said  university  (i). 

In  the  5  Rich.  2,  the  mayor,  bailiffs,  and  commonalty  of 
Cambridge  were  accused  in  parliament,  that  in  a  tumult  there, 
amongst  other  enormous  ofiences,  they  had  broken  up  the 
university  treasury,  and  taken  out  and  burnt  sundry  the 
charters  and  records  of  the  said  university :  upon  which  their 
liberties  were  seized  into  the  king's  hands  as  forfeited.  And 
afterwards  the  king  granted  to  the  chancellor  and  scholars, 
within  the  said  town  of  Cambridge  and  the  suburbs  thereof, 
the  assize,  conusance,  and  correction  of  bread,  ale,  weights, 
measures,  regraters,  and  for^stallers,  with  the  fines  and  amer« 
ciaments  of  the  same,  yielding  therefore  yearly  at  the  exche- 
quer 10/.  And  certain  liberties  the  king  afler  granted  to  the 
said  mayor  and  bailiffs,  and  increased  their  former  fee  farm  (c). 

By  the  statute  of  the  7  Edw.  6,  c.  5,  containing  certain 
regulations  about  licensing  wine  taverns,  it  is  provided,  that 
there  shall  not  be  at  any  time  above  the  number  of  three  in 
Oxford  and  four  in  Cambridge.  And  there  is  a  proviso  that 
the  same  regulations  about  tne  granting  of  licences  shall  not 
in  any  wise  be  prejudicial  or  hurtful  to  any  of  the  universities 
of  Oxford  and  Cambridge,  or  to  the  chancellor  and  scholars 
of  the  same,  or  their  successors,  to  impair  or  take  away  any 
of  the  liberties,  privileges,  franchises,  jurisdictions,  powers  and 
authorities  to  them  or  any  of  them  appertaining  or  belonging; 
but  that  they  may  enjoy  the  same  in  such  large  and  ample 
wise,  as  though  this  act  had  not  been  made :  so  alway  that 
there  be  not  any  more  or  greater  number  of  taverns  kept  or 
maintained  within  either  of  the  said  towns  of  Oxford  or  Cam- 

(*)  Het.  145.  (6)  Wood's  Hist  &  Ant  Univ.  OxoD. 

{a)  3  Salk.  383.  (c)  4  Inst  228. 


bridge,  than  may  be  lawfully  kept  or  maintained  by  the  pro- 
vision and  intent  of  this  act. 

By  the  1  Jac.  c.  9,  for  restraining  of  tipling  in  public  [  508  ] 
houses,  it  is  provided,  that  the  correction  and  punishment  of 
such  as  shall  offend  against  this  act  within  either  of  the  uni- 
versities, shall  be  ministered  by  the  governors,  magistrates, 
justices  of  the  peace,  or  other  principal  officers  there;  and 
that  no  other  within  their  liberties  for  any  matter  concerning 
this  law  shall  intermeddle. 

And  by  the  4  Jac.  c.  5,  for  the  punishment  of  drunkenness, 
it  is  provided,  that  nothing  therein  shall  be  prejudicial  to 
either  of  the  two  universities ;  but  that  the  chancellor,  masters 
and  scholars  may  enjoy  all  their  jurisdictions,  rights,  privi- 
leges and  charters  as  heretofore  they  might  have  done. 

By  the  11  &  12  Will.  c.  15,  and  12  &  13  Will.  c.  11,  s.  19, 
the  mayor  or  other  chief  officer  of  every  city,  town  corporate, 
borough  or  market  town,  shall  cause  all  ale  quarts  and  ale 
pints  brought  to  them  to  be  measured  and  sized  with  the 
standard,  and  then  signed,  stamped,  and  marked ;  provided, 
that  nothing  therein  shall  extend  to  deprive  the  two  universi- 
ties of  this  kingdom,  or  either  of  them,  of  their  right,  privi- 
lege, and  usage  of  sizing,  signing,  stamping,  and  marking  of 
measures  for  beer  and  ale  within  their  respective  limits  and 
jurisdictions ;  but  that  they  may  enjoy  their  said  right,  privilege 
and  usage. 

T.,  1  Ann.,  Rush  v.  The  Chancellor  and  Scholars  of  the 
University  of  Oxford (d).  It  was  moved  for  a  prohibition  to 
a  suit  in  the  vice-chancellor's  court  against  certain  brewers, 
for  selling  ill  beer  and  false  measure ;  and  the  particular  ex- 
cess of  jurisdiction  alleged  was,  the  exacting  juratory  caution ; 
and  it  was  also  insisted,  that  though  they  have  the  assize  of 
bread  and  beer  by  charter,  yet  a  power  to  punish  by  fine,  and 
proceed  according  to  the  civil  law,  cannot  be  by  charter.  But 
by  Holt,  Chief  Justice;  before  the  14  Hen.  8,  the  university 
had  the  jurisdiction  of  a  leet,  and  exercised  it  in  the  vice- 
chancellor's  court;  but  the  charter  of  the  14  Hen.  8  grants 
them  power  of  trespasses,  and  that  over  all  persons  whatsoever, 
if  a  scholar  be  party. 

By  the  9  Ann.  c.  23,  which  laid  a  stamp  duty  upon  ale  and 
wine  licences,  it  is  provided,  that  nothing  therein  shall  extend 
to  prejudice  any  right  which  the  two  universities  of  Oxford 
and  Cambridge,  or  either  of  them  have,  or  claim  to  have,  to 
the  licensing  any  taverns,  inns  or   alehouses,  within  their 
several  jurisdictions ;  but  that  the  said  universities  may  from 
time  to  time  grant  licences  for  any  taverns,  inns,  and  ale-  [  509  ] 
houses,  within  their  several  jurisdictions,  subject  to  the  said 
duties,  in  as  ample  manner  as  they  miebt  lawfully  have  granted 
the  same,  if  this  act  had  not  been  maoe. 

(d)  1  Salk.  343. 
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By  the  10  Geo.  S,  c.  19,  it  shall  not  be  lawful  for  the 
chancellor  or  vice-chancellor  of  the  university  of  Oxford,  or 
any  other  officer  of  that  body,  to  receive  or  take  direcdy  or 
indirectly,  any  fee,  perquisite,  gratuity,  or  reward,  for  granting 
such  licences  as  aforesaid ;  nor  shall  any  sum  of  money,  fee, 
flnratuity,  or  reward,  be  hereafter  paid  to  any  person  or  persons, 
for  or  m  respect  of  such  licences,  other  than  such  annual  pay- 
ments in  like  manner  and  to  the  like  uses,  as  have  been  usual 
in  the  university  of  Cambridge;  any  law  or  custom  to  the 
contrary  notwithstanding.  Provided,  that  nothing  in  this  act 
shall  in  any  wise  be  construed  to  prejudice  or  confirm  any  of 
the  liberties,  privileges,  franchises,  jurisdictions,  powers,  and 
authorities,  appertaining  or  belonging  to  the  mayor,  bdlifis, 
and  commonalty  of  the  city  of  Oxford,  or  to  any  of  them;  but 
that  they  may  enjoy  the  same,  as  if  this  act  had  not  been  made. 
By  the  17  Geo.  2,  c.  40,  whereas  divers  persons  have  of 
late  taken  cellars,  vaults,  or  warehouses  within  the  university 
of  Oxford  and  precincts  thereof,  in  which  they  retail  great 
quantities  of  wine,  not  having  licence  from  the  chancellor  or 
vice-chancellor  of  the  said  university,  in  violation  of  the  rights 
of  the  said  university,  and  in  prejudice  of  his  majesty's  re- 
venues; and  whereas  the  like  offences  may  be  committed 
within  the  university  of  Cambridge  and  the  precincts  thereof, 
by  persons  selling  wine  by  retail,  not  being  duly  licensed  by 
the  said  university ;  and  whereas  the  acts  of  parliament  re- 
lating to  wine  licences  do  not  extend  to  the  said  universities: 
it  is  enacted  that  no  person  shall  sell  wine  by  retail  within 
either  of  the  said  universities  or  the  precincts  thereof,  without 
licence  from  the  chancellor  or  vice-chancellor  of  the  university 
of  Oxford,  and  from  the  chancellor,  masters,  and  scholan  of 
the  university  of  Cambridge  respectively,  on  pain  of  forfeiting 
for  every  offence  6/.,  half  to  the  king  and  half  to  the  informer; 
and  persons  offending  against  this  act  may  be  prosecuted  and 
proceeded  against  for  the  said  forfeitures  in  the  courts  of  the 
chancellors  or  vice-chancellors  respectively,  in  a  summary  way 
by  summoning  the  party  accused ;  and  on  appearance,  or  con- 
tempt in  not  appearing  (oath  being  made  of  the  summons), 
such  courts  may  examine  the  matter ;  and  on  confession  of 
[  510  1  ^^®  P&rty  accused,  or  oath  of  one  credible  witness,  may  give 
sentence  and  issue  their  warrant  for  levying  the  forfeiture  by 
distress  and  sale,  rendering  the  overplus ;  and  for  want  of 
distress  may  commit  the  offender  to  the  house  of  correction 
for  one  month  ;  and  no  proceedings  herein  shall  be  removed 
by  certiorari  until  the  party  before  the  allowance  thereof  shall 
find  two  sufficient  sureties  to  become  bound  to  the  prosecutor 
in  the  sum  of  50/.  to  prosecute  the  same  with  emci  within 
twelve  months,  and  to  pay  unto  him  his  costs  and  charges  of 
the  removal  of  such  sentence  and  the  proceedings  thereon,  in 
case  such  sentence  shall  be  aflbrmed :  provided  Vmt  this  shall 


not  in  anywise  be  construed  to  prejudice  or  confirm  any  of 
the  liberties^  privileges,  franchises,  jurisdictions,  powers,  and 
authorities  appertaining  or  belonging  to  the  mayor,  bailiffs, 
and  commonalty  of  the  city  of  Oxford,  or  to  any  of  them; 
but  that  they  may  enjoy  the  same  as  if  this  act  had  not  been 
made. 

By  the  96  Geo.  2,  c.  31,  for  licensing  alehouses,  it  is  pro- 
vided that  the  same  shall  not  in  anywise  be  prejudicial  to  the 
privilege  of  licensing  taverns  and  other  public  houses,  claimed 
by  the  two  universities  or  either  of  them ;  nor  to  the  chan* 
cellor,  masters,  and  scholars,  or  any  officers  of  the  same,  or 
their  successors ;  but  that  they  may  use  and  enjoy  such  pri- 
vilege as  they  have  heretofore  lawfully  used  and  enjoyed. 

By  the  30  Geo.  3,  c.  19,  containing  additional  duties  and 
other  regulations  about  wine  licences,  it  is  provided  that  no- 
thing in  this  act  shall  be  in  anywise  prejudicial  to  the  pri* 
vileges  of  the  two  universities,  nor  to  the  chancellors  and 
scholars  of  the  same,  but  that  they  may  use  and  enjoy  such 
privileges  as  they  have  heretofore  lawfully  used  and  enjoyed. 

And  by  the  39  Geo.  9,  c.  19,  explaining  and  amending  the 
last-mentioned  act,  it  is  provided  that  nothing  in  this  or  any 
former  act  relating  to  wine  licences,  shall  in  anywise  be  pre- 
judicial to  the  privileges  of  the  two  universities,  or  to  the 
chancellor  or  scholars  of  the  same,  or  their  successors ;  but 
that  they  may  use  and  enjoy  such  privileges  as  they  have 
heretofore  lawfully  used  and  enjoyed  ;  any  thing  to  the  con- 
trary  thereof  in  anywise  notwithstanding. 

Some  have  doubted,  since  the  acts  about  justices  of  the 
peace  licensing  alehouses  were  made,  whether  the  vice-chan- 
cellors in  the  two  universities  respectively  have  now  a  power 
to  regulate  and  control  the  selling  of  ale  and  other  liquors 
withintheir  several  jurisdictions,  as  they  had  before  the  making  [  511  J 
of  those  acts ;  but  upon  what  those  doubts  are  founded  doth 
not  clearly  appear.    That  they  had  a  privilege  by  charter  to 
license  alehouses  before  the  act  of  parliament  of  the  13  Eliz. 
is  unquestionable.     That  privilege,  whether  valid  or  not  by 
charter,  was  established  and  made  good  by  that  act.     From 
thence  to  the  2nd  year  of  Geo.  9,  no  alteration  by  any  act  was 
made  concerning  the  power  of  licensing  alehouses.     By  the 
act  of  9  Geo.  9.  c.  98,  it  was  enacted  that  no  licence  should 
be  granted  to  keep  an  alehouse  but  at  a  general  meeting  of 
the  justices  for  the  division,  and  all  licences  granted  other- 
wise should  be  void:  but  there  is  a  proviso  that  nothing 
therein  should  extend  to  alter  the  method  or  power  of  granting 
licences  in  any  city  or  town  corporate.     In  the  act  of  the 
96  Geo.  9,  c.  81 ,  there  are  several  other  regulations ;  but  with 
a  special  proviso  that  the  same  should  not  extend  to  the  uni- 
versities, and  a  recognition  withal  (as  above  expressed)  of  the 
said  privilege  of  the  universities  to  license  taverns  and  other 
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f>ublic  houses  within  their  districts.  And  the  like  is  acknow- 
edged  with  respect  either  to  taverns  or  alehouses,  or  both,  by 
no  less  than  ten  other  acts  of  parliament,  as  is  above  set  forth, 
as  also  by  two  other  acts,  as  here  follow  under  the  two  next 
sections,  that  is  to  say,  the  said  power  is  recognized  by  thirteen 
acts  of  parliament. 

40.  By  the  9  Anne,  c.  10,  requiring  that  no  persons  shall 
carry  letters  but  the  postmaster-general  or  his  deputies,  there 
is  a  proviso  that  nothing  therein  shall  extend  to  either  of  the 
universities,  but  tliat  they  may  use  and  enjoy  such  privileges 
as  heretofore  they  have  lawfully  used  and  enjoyed,  and  that 
all  letters  and  other  things  may  be  sent  or  conveyed  to  or 
from  the  said  universities  in  manner  as  heretofore  hath  been 
used. 

41.  By  the  9  Geo.  2,  c.  23,  after  the  ^th  day  of  September, 
1736,  any  person  who  hath  followed  and  exercised  the  art  or 
business  of  distillation  for  seven  years  last  past,  or  hath  served, 
or  on  the  25th  day  of  March,  1736,  was  serving  an  apprentice- 
ship to  the  same,  shall  have  full  liberty  and  authority  to  exer- 
cise and  follow  any  other  trade,  art,  business,  or  manufacture 
in  any  city,  town,  or  place  in  England;  any  law,  charter, 
grant,  custom,  or  usage  to  the  contrary  notwithstanding. 

But  by  the  10  Geo.  2,  c.  19,  whereas  since  the  making  the 
said  act,  and  under  colour  thereof,  persons  not  licensed  by 
[  512  ]  the  chancellor,  masters,  and  scholars  of  the  university  of  Cam- 
bridge, or  by  the  chancellor  or  vice-chancellor  of  the  university 
of  Oxford,  have  exercised  and  followed,  or  may  exercise  and 
follow,  in  the  city  of  Oxford  and  town  of  Cambridge,  the 
trades  of  vintners  or  wine  sellers,  and  much  evil  rule  and  dis- 
order may  be  practised  in  taverns  not  so  licensed,  to  the  great 
annoyance  of  the  said  chancellors,  masters,  and  scholars,  and 
corruption  of  the  youth  educated  in  the  said  universities,  it  is 
enacted  that  after  September  29,  1737,  nothing  in  the  said 
act  contained  shall  extend  to  prejudice  the  right  which  the 
chancellor,  masters,  and  scholars  of  the  said  university  of 
Cambridge,  or  the  chancellor  or  vice-chancellor  of  the  said 
university  of  Oxford  do  claim,  of  licensing  taverns  and  other 
public  houses  within  the  precincts  of  either  of  the  said  uni- 
versities ;  but  they  may  enjoy  the  said  right  as  fully  as  if  the 
said  act  had  not  been  made :  provided  that  such  distillers  as 
'aforesaid,  who  since  the  said  29th  day  of  September,  1736, 
have  exercised  or  followed  in  the  said  town  of  Cambridge  the 
trades  of  vintners  or  wine  sellers,  without  the  licence  of  the 
chancellor,  masters,  and  scholars,  shall  have  liberty  to  exercise 
the  said  trades  there,  so  as  they  take  out  such  licences  before 
the  24th  day  of  June  next  following,  paying  their  proportion 
for  the  same  of  the  money  usually  and  annually  paid  by  the 
vintners  or  wine  sellers  now  licensed  by  the  said  chancellor, 
masters,  and  scholars,  and  upon  such  terms,  and  subject  to 


such  regulations,  conditions,  restrictions,  and  power  of  revoca- 
tion, as  the  said  vintners  or  wine  sellers  so  licensed  as  afore- 
said are  subject  to. 

42.  By  the  22  Geo.  2,  c.  44,  3  Geo.  3,  c.  8,  and  24  Geo.  3,  sok»en 
sess.  2,  c.  6,  soldiers  and  mariners  who  have  been  employed  ti^"!"^ 
in  the  king's  service,  and  have  not  deserted,  may  set  up  such 
trades  as  they  are  apt  for,  in  any  town  or  place  within  this 
kingdom :  provided  that  the  same  shall  not  in  anywise  be 
prejudicial  to  the  privileges  of  the  universities  of  Cambridge 

and  Oxford,  or  eitner  of  them,  or  extend  to  give  liberty  to 
any  person  to  set  up  the  trade  of  a  vintner,  or  to  sell  any  wine 
or  other  liquors  within  the  said  universities,  without  licence 
first  had  and  obtained  from  the  vice-chancellors  of  the  same 
respectively. 

43.  In  the  statute  1  &  2  P.  &  M.  c.  7,  which  enacteth  that  Pcnoot  not 
persons  dwelling  in  the  country,  and  not  being  freemen  of  city  or  Town 
cities  or  towns  corporate  respectively,  shall  not  sell  goods  by  Smfn?^^* 
retail  within  such  city  or  town  corporate ;  there  is  a  proviso 

that  nothing  therein  shall  be  prejudicial  to  the  liberties  and 
privileges  of  the  universities  of  Uambridge  and  Oxford,  or  [  513  ] 
either  of  them. 

44.  Whilst  the  laws  for  purveyance  were  in  force,  it  was  Ponreyance. 
enacted  by  the  2  &  3  P.  &  M.  c.  15,  that  the  king's  purveyors 
should  not  take  grain  or  victuals  within  five  miles  of  Cam- 
bridge or  Oxford,  unless  when  the  king  or  queen  should  be 

there^  or  within  seven  miles  thereof.  But  now  by  the  12  Car.  2, 
c.  24,  all  purveyance  whatsoever  is  entirely  taken  away. 

45.  By  the  10  Geo.  2,  c.  19,  Whereas  the  letters  patent  of  stage  Piayt. 
King  Henry  YIII.  made  and  granted  to  the  chancellor  and 
scholars  of  the  University  of  Oxford,  bearing  date  the  1st  day 

of  April  in  the  fourteenth  year  of  his  reign ;  and  the  letters 
patent  of  Queen  Elizabeth,  made  and  granted  to  the  chan- 
cellor, masters  and  scholars  of  the  University  of  Cambridge, 
bearing  date  the  25th  day  of  April  in  the  third  year  of  her 
reign ;  and  also  all  other  letters  patent  by  any  of  her  progenitors 
or  predecessors,  made  to  either  of  the  corporated  bodies  of  the 
said  universities ;  and  all  manner  of  liberties,  franchises,  im- 
munities, quietances,  privileges,  view  of  frankpledge,  law  days, 
and  other  things  whatsoever  they  were,  which  either  of  the 
said  corporated  bodies  of  the  said  universities  had  held,  occu- 
pied or  enjoyed,  or  of  right  ought  to  have  used,  occupied  and 
enjoyed;  were,  by  authority  of  parliament,  in  the  thirteenth 
year  of  her  reign,  confirmed  to  the  chancellor,  masters  and 
scholars  of  either  of  the  said  universities,  and  their  successors; 
and  whereas  doubts  have  arisen  or  may  arise,  whether  by  any 
of  the  said  letters  patent,  liberties,  firanchises,  immunities  or 
privileges,  or  by  any  subsequent  charter  or  charters,  or  by  the 
laws  and  statutes  of  this  realm,  the  chancellor  of  either  of  the 
said  universities^  or  the  vice-chancellor  thereof,  or  his  deputy, 
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or  any  other  person^  be  sufficiently  empowered  to  correct, 
restrain  or  suppress  common  players  of  interludes,  settled, 
residing  or  inhabiting  within  the  precincts  of  either  of  the 
said  universities,  and  not  wandering  abroad;  and  whereas  the 
erection  of  any  playhouse  within  the  precincts  of  either  of  the 
said  universities  or  places  adjacent  may  be  attended  with  great 
inconveniences,  it  is  enacted,  that  all  persons  whatsoever,  who 
shall  for  gain,  in  any  playhouse,  booth,  or  otherwise,  exhibit 
any  stage  play,  interlude,  show,  opera,  or  other  theatrical  or 
dramatical  performaijce,  or  act  any  part  or  assist  therein,  within 
the  precincts  of  either  of  the  said  universities,  or  within  five 
miles  of  the  city  of  Oxford  or  town  of  Cambridge,  shall  be 
[  514  ]  deemed  rogues  and  vagabonds ;  and  it  shall  be  lawful  for  the 
chancellor  of  either  of  the  said  universities,  or  the  vice-chan- 
cellor thereof,  or  his  deputy  respectively,  to  commit  any  such 
person  to  any  house  of  correction  within  either  of  the  counties 
of  Cambridge  or  Oxford  respectively,  there  to  be  kept  to  hard 
labour  for  we  space  of  one  month ;  or  to  the  common  gaol  of 
the  city  or  county  of  Oxford,  or  town  or  county  of  Cambridge, 
there  to  remain  without  bail  or  mainprise  for  the  like  space  of 
one  month ;  any  licence  of  the  chancellor,  masters  and  scholars 
of  either  of  the  said  universities,  or  any  thing  in  any  statute, 
law,  custom,  charter,  or  privilege  to  the  contrary  notwith- 
standing. 

MUiUa.  46.  By  the  Militia  Act  of  42  Geo.  3,  c.  90,  s.  43,  no  person, 

being  a  member  of  either  of  the  universities,  shall  serve  per- 
sonally, or  provide  a  substitute  to  serve  in  the  militia. 

i^  Ta>.  47.  By  the  88  Geo.  3,  c.  6,  s.  g5, 26,  it  is  provided,  that  the 
same  shall  not  extend  to  charge  any  college  or  hall  in  either 
of  the  two  universities  of  Oxford  or  Cambridge;  or  the  colleges 
of  Windsor,  Eton,  Winton,  or  Westminster ;  or  the  college  of 
Bromley ;  for  or  in  respect  of  the  sites  of  the  said  coU^^ea  or 
halls,  or  any  of  the  buildings  within  the  walls  or  limits  thereof; 
or  any  master,  fellow,  or  scholar,  or  exhibitioner  of  any  such 
college  or  hall,  or  any  masters  or  ushers  of  any  school,  for  or 
in  respect  of  any  stipend,  wages,  rents,  profits,  or  exhibitions 
whatsoever,  arising  or  growing  due  to  them,  in  respect  of  the 
said  several  places  or  employments  in  the  said  universides, 
colleges  or  schools ;  or  to  charge  any  of  the  houses  or  lands, 
which  on  or  before  March  S5th,  1693,  did  belong  to  the  sites 
of  any  college  or  hall.  Provided,  that  nothing  herein  shall 
be  construed  or  taken  to  discharge  any  tenant  of  any  of  the 
houses  or  lands  belonging  to  the  said  colleges,  halls  or  schools, 
who  by  their  leases  or  other  contracts  are  obliged  to  pay  all 
rates,  taxes  and  impositions  whatsoever,  but  that  they  shall 
be  rated  and  pay  all  such  rates,  taxes  and  impositions.  Pro- 
vided also,  that  all  such  lands,  revenues  or  rents,  settled  to 
any  charitable  or  pious  use,  as  were  assessed  in  the  fourth 
year  of  the  reign  of  William  aad  Mary,  shall  be  liable  to  be 
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charged ;  and  that  no  other  landsj  tenements  or  hereditaments, 

t         revenues  or  rents  whatsoever,  then  settled  to  any  charitable  or 

k         pious  uses,  as  aforesaid^  shall  be  charged. 

By  the  42  Geo.  S,  c.  116,  s.  17|  (for  rederoptioii  and  sale  of 
the  land-tax),  colleges  and  other  patrons  of  livings  are  em- 
powered to  contract  for  the  redemption  of  the  land-tax  charged 
upon  the  glebe  lands,  tithes,  or  other  profits  of  any  living  or 

I  livings  in  their  patronage  (where  the  incumbents  have  not 
redeemed  the  same)  upon  the  same  terms,  and  with  the  same 

I  benefits  and  advant8ges,as  the  incumbents  of  such  livings  might 
have  done. 

Sect.  78.  And  such  colleges,  &c.  may  provide  for  die  redemp- 
tion of  the  land  tax  charged  on  livings  belonging  to  them,  either 

t  by  sale  of  any  lands,  tenements  or  hereditaments  belonging  to 
them,  or  by  the  grant  of  any  rent-charge  which  they  might 
lav^lly  make.     And  they  shall  be  entitled  to  an  equivalent 

I  *  rent-charge  out  of  the  living,  unless  they  declare  in  writing  un- 
der their  common  seal,  at  the  time  of  presenting  or  nominating 

;  a  clerk  to  such  living,  that  such  rent-charge  shall  be  suspended 
during  his  incumbencv.  But  such  suspension  shall  not  pre- 
judice the  right  of  the  college  to  recover  such  rent-charge 
after  the  next  or  any  future  avoidance ;  and  any  declaration 
made  by  such  college  at  the  time  of  redeeming  the  land  tax 
shall  be  as  available  during  the  incumbency  of  the  then  rector, 
vicar  or  curate,  as  if  it  had  been  made  at  the  time  of  his  being 
preferred  to  such  living. 

All  Souls  College,  Oxford,  v.  Costar  and  others  (e).  In  this 
case  it  was  held,  that  the  buildings  of  a  college,  taken  into 
and  made  part  of  the  college  between  the  passing  of  the  first 
land-tax  act,  and  the  act  which  made  that  tax  perpetual,  were 
exempted  from  the  land  tax.  But  where  a  college,  soon  after 
the  passing  of  the  first  land-tax  act,  purchased  land  of  a  parish 
under  a  private  act  of  parliament,  which  provided  that  the 
college  should  pay  all  taxes,  which  the  premises  then  were  or 
hereafter  should  be  subject  to,  such  lands  were  still  liable  to 
the  land  tax. 

48.  By  the  43  Geo.  3,  c.  161,  every  distinct  chamber  in  a  gjjyjJ^^^ 
college  or  hall  in  the  universities  shall  pay  the  duties  upon  widows. 
houses  or  windows,  as  if  it  was  one  entire  house. 

49.  By  the  32  Geo.  2,  c.  33,  explaining  a  former  act,  viz.  Datyopon 
31  Geo.  2,  c.  22,  which  imposeth  a  duty  upon  oflSces  and  pen-  pSSon"** 
sions,  it  is  provided,  that  nothing  in  the  said  act  of  the  32   [  515  ] 
Geo.  2,  c.  33,  shall  extend  to  charge  any  ofiices  or  employ- 
ments in  either  of  the  two  universities.     But  there  is  no  pro- 
viso for  exempting  offices  in  the  universities  from  the  duties 
charged  by  the  said  former  act  of  the  31  Geo.  2,  c.  22. 

50.  By  the  18  Eliz.  c.  30,  and  35  Eliz.  c.  7,  divers  regu-  Highways, 
lations  were  made  for  repairing  the  highways  within  one  mile 

(e)  3  Bob.  &  PuL  635. 
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of  the  city  of  Oxford,  under  the  control  of  the  vice-chancellor 
and  mayor^  with  other  justices  of  the  university  and  city, which 
being  found  insufficient,  an  act  was  passed  in  the  11  Geo.  3, 
c.  19,  for  rendering  the  same  more  effectual,  and  for  causing 
the  ways  commonly  called  the  mile  ways  to  be  repaired,  for 
making  a  commodious  entrance  through  the  parish  of  St.  Cle- 
ment, for  rebuilding  or  repairing  Magdalen  bridge,  for  making 
commodious  roads  from  the  said  bridge,  through  the  university 
and  city,  and  the  avenues  leading  thereto ;  for  cleansing  and 
lighting  the  streets,  lanes  and  places  within  the  said  university 
and  city,  and  the  suburbs  thereof,  and  the  said  parish  of  St. 
Clement,  for  removing  nuisances  and  annoyances  therefrom, 
and  preventing  the  like  for  the  future ;  for  empowering  colleges 
and  corporations  to  alien  their  estates  there;  and  for  removing, 
holding  and  regulating  markets  within  the  said  city« 


<trominanlimeht0  to  it  wt  up  at  titt  iBaM  iSiili  of 

tj^e  ori^urrl^— See  e^uvt^^ 
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